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FEDERAL REPORTER, VOLUME 229 

JUDGES 

OV TBB 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLmSR WBNDBLL HOLMES, Circuit Justice Washington. D. C. 

HdB.WILJJAM L. PUTNAM. Circuit Judge PorUand, Me. 

Hon. 7RBDBRIC DODOB. Circuit Judge Doeton, Maae. 

Hon. GBO. H. BINGHAM. Circuit Judge Concord, N. H. 

Hon. CLARBNCB HALJD, District Judge. Maine Portland, Me. 

Hon. JA8. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. BDOAR AIJ>RICH, District Judge. New Hampshire Uttleton. N. H. 

Hon. ARTHUR Lb BROWN, District Judge. Rhode Island ProTldenoe» R. I. 

SECOND CIRCUIT 

Hon. CHARLB8 B. HU0HB8, Circuit Justice Washington. D. 0. 

Hon. B. HBNRT LACOMBB, Circuit Judge* ....New York. N. Y. 

Hon. AUi'RBDC. OOXB, Circuit Judge New York. N. Y. 

Hon. HBNRY O. WARD. Circuit Judge New York, N. Y. 

Hon. HBNRY WADB ROOBRS, Circuit Judge New Haven, Conn. 

Hon. BDWIN S. THOMAS, District Judge, Connecticut New Haven. Conn. 

Hon. THOMAS L CHATFIBLD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. VAN VBCHTBN VBBDBR, Dlstrtct Judge, B. D. New York Brooklyn. N. Y. 

Hon. GBOROB W. RAY. District Judge. N. D. New York Norwich, N. Y. 

Hon. CHARLBS M. HOUGH, District Judge. S. D. New York New York. N. Y. 

Hon. LBARNBD HAND. District Judge, 8. D. New York New York. N. Y. 

Hon. JUUUS M. MAYBR> District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, 8. D. New York New York. N. Y. 

Hon. JOHN R. HAZBU District Judge, W. D. New York Buffalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge. Vermont St. Johnsbury, Vt. 



THIRD CIRCUIT 



Hon. MAHIiON PITNBY, Circuit Justice Washington, D. 0. 

Hon. J08BPH BUPFINGTON. Circuit Judge Pittsburg. Pa. 

Hon. JOHN B. McPHBRSON, Circuit Judge Philadelphia. Pa. 

Hon. VICTOR B. WOOLLBY, Circuit Judge Wilmington, Del. 

Hon. BDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RBLL8TAB, District Judge, New Jersey Trenton. N. J. 

Hon. THOS. G. H AIGHT, District Judge. New Jersey Jersey City. N. J. 

Hon. J. WHITAKBR THOMPSON. District Judge. B. D. Pennsylvania... Philadelphia. Pa. 
Hon. OLIVBR B. DICKINSON, District Judge, B. D. Pennsylvania...... Philadelphia, Pa. 

Hon. CHA8. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLBS P. ORR, District Judge, W. D. Pennsylvania ..Pittsburg. Pa. 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania PltUburg; Pa. 

« Resigned February 15, 191«. 

(▼) 
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FOURTH CIRCUIT 

Hon. BDWARD D. WHITB, Circuit Justice Washlnston, D. 0. 

Hon. JETER 0. PRITCHARD, Circuit Judge.... ^ Aahevllle, N. C. 

Hon. MARTIN A. KNAPP. Circuit Judge Washington, D. C. 

Hon. CHAS. A. WOODS, Circuit Jadgd ^ Marion, 8. C. 

Hon. JOHN C. ROSE, District Judge, Maryland .T Baltimore, Md. 

Hon. HENRY O. CONNOR, District Judge, B. D. North Carolina Wilson, N. 0. 

Hon. JAMES B. BOYD, District Judge, W. D^. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. G Charleston, 8. C. 

Hod. JOSEPH T. JOHNSON. District Judge, W. D. S. 0.* Greenville, 8. C. 

Hon. EDMUND WADDILL^ Jr., District Judge, B. D. Virginia « Riohmondi Va. 

Hon. HENRY CLAY McDOWELLs District Judge, W. D. Virginia........ Lynchburg, Va. 

Hon. ALSTON O, DAYTON, District Judge, N. D. West Virginia Phillppl. W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia.... Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR. Circuit Justice* Washington, D. 0, 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. Mccormick, circuit judge Waoo, Tex. 

Hon. RICHARD W. WALKER. Circuit Judge HuntsrlUe, Ala. 

Hon. HENRY D. CLAYTON, District Judge. N. and M. D. Alabama.... Montgomery. Ala. 

Hon. WM. I. GRUBB. District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN. District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fla. 

Hon. RHYDON M. CALL. District Judge, S. D. Florida Jacksonville, Fla. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maoon. Ga. 

Hon. WM. WALLACE LAMBDIN. District Judge, S. D. Georgia Savannah. Ga. 

Hon. RUFUS B. FOSTER, District Judge, E. D. Louisiana New Orleans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY 0. NILES. District Judge, N. and S. D. Mississippi Kosciusko. Miss. 

Hon. GORDON RUSSELL. District Judge, B. D. Texas Sherman, Tex. 

Hon. BDWARD R. MEEK, District Judge. N. D. Texas Dallas, Tex. 

Hon. WALLER. T. BURNS, District Judge, S. D. Texas # Houston. Tex. 

Hon. THOMAS 8. MAXEY. District Judge, W. D. Texas Austin, T«x« 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. a 

Hon. JOHN W. WARRINGTON, Circuit Judge ClnclnnaO, Ohio. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids. Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN. District Judge, B. D. Kentucky Maysville. Ky. 

Hon. WALTER EVANS. District Judge, W. D. Kentucky Louisville. Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Detroit. Mich. 

Hon. CLARENCE W. SESSIONS. District Judge, W. D. Michigan.... Grand Rapids, Mich. 

Hon. JOHN M. KILLITS. District Judge, N. D. Ohio Toledo, Ohio. 

Hon. JOHN H. CLARKE, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee,. Knoxville. Tenn. 
Hon. JOHN B. McCALL^ District Judge. W. D. Tennessee ••..•••Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. JAMBS CLARK McREYNOLDS. Circuit Justice Washington, D. a 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, IIL 

* Appointment confirmed January 84. 1916. * Died January S. 1916. 
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Hon. SAMUEL ALSCHULAR, Circuit Judge' Chicaso. III. 

Hon. KENESAW M. LANDIS, Dietrict Judge. N. D. Illinois Chicago. 111. 

Hon. GEORGE A. CARPENTER. District Judge, N. D. IllinoU Chicago. III. 

Hon. FRANCIS M. WRIGHT. District Judge. B. D. Illinois Urbana, III. 

Hon. J. OTIS HUMPHREY. District Judge, S. D. Illinois Springfleld. HI. 

Hon. ALBERT B. ANDERSON, District Judge. Indiana Indianapolis. Ind. 

Hon. FERDINAND A. GEIGER. District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN. District Judge, W. D. Wisconsin Madison. Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER. Circuit Justice Washington. D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul. Minn. 

Hon. WILLIAM 0. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS. Circuit Judge St. Louis. Mo. 

Hon. WALTER I. SMITH. Circuit Judge Council Bluffs, Iowa. 

Hon. JOHN E. CARLAND. Circuit Judge Washington, D. C. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock. Ark. 

Hon. F. A. YOUMANS, District Judge. W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS. District Judge. Colorado Denyer. Colo. 

Hon. HENRY THOMAS REED, District Judge. N. D. Iowa Cresco. Iowa. 

Hon. MARTIN J. WADE. District Judge, S. D. Iowa Davenport, Iowa. 

Hon. JOHN O. POLLOCK, District Judge. Kansas Kansas Citj. Kan. 

Hon. PAGE MORRIS. District Judge. Minnesota ; Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge. Minnesota Minneapolis. Minn. 

Hbn. DAVID P. DYER, District Judge. E. D. Missouri St. Louis. Mo. 

Hon. ARBA S. VAN VALKBNBURGH. District Judge. W. D. Missouri... Kansas City. Mo. 

Hon. THOliAS 0. MUNOER, District Judge. Nebraska Lincoln. Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge. Nebraska* % Omaha, Neb. 

Hon. WM. H. POPE. District Judge. New Mexico Santa F6. N. M. 

Hon. CHARLES F. AMIDON. District Judge, North DakoU Fargo. N. D. 

Hon. RALPH E. CAMPBELL, District Judge. E. D. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge. W. D. Oklahoma Guthrie. Okl. 

Hon. JAMBS D. ELLIOTT. District Judge, South Dakota Sioux Falls, 8. D. 

Hon. TILLMAN D. JOHNSON. District Judge. Utoh" Ogden, UUh. 

Hon. JOHN A. RINBR. District Judge, Wyoming Cheyenne. Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH MoKBNNA. Circuit Justice Washington. D. 0. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland. Or. 

Hon. ERSKINB M. ROSS. Circuit Judge Los Angeles. Cal. 

Hon. WM. W. MORROW. Circuit Judge San Francisco. Cal. 

Hon. WM. H. HUNT. Circuit Judge Washington. D. C. 

Hon. WM. H. SAWTELLE. District Judge. Arizona Tucson. Arix. 

Hon. BBNJ. F. BLEDSOE, District Judge. S. D. California Los Angeles. Gal. 

Hon. OSCAR A. TRIPPBT, District Judge. S. D. California Lot Angeles. Cal. 

Hon. WM. 0. VAN FLEET. District Judge. N. D. California San Francisco. Cal. 

Hon. MAURICE T. DOOLING. District Judge, N. D. California San Francisco. Gal. 

Hon. FRANK S. DIETRICH. District Judge, Idaho Boise. Idaho. 

Hon. GEO. M. BOURQUIN. District Judge. Montana Butte, Mont 

Hon. EDWARD S. FARRINGTON. District Judge. Nevada Carson City. Nev. 

Hon. CHARLES E. WOLVERTON. District Judge. Oregon Portland, Or. 

Hon. ROBERT S. BEAN. District Judge. Oregon PorUand. Or. 

Hon. FRANK H. RUDKIN. District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN. District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NETBRER. District Judge. W. D. Washington Seattle, Wash. 



* Appointed April 3, 11^1$. * Appointment confirmed January 18, 1916. 
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ARGUED AND DETERMINED 

IN TBB 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



UNITED STATES ex rel. .FISHER et al. v. BOARD OF DIRECTORS OF 
PUBLIC SCHOOLS. PARISH OF ORLEANS.* 

(Circuit Court of Appeals, Fifth Circuit January 25, 1916.) 

No. 2824, 

1- Execution ^=>9fr— "PLimiES Fi. Fa." 

A writ of "pluries fi. fa." is a writ issued where other commands of 
the court have proved inefiTectual. 

[Ed. Note.— For other cases, see Execution, Cent Dig. §| 195-202, 607 ; 
Dec Dig. «=»99.] 

2. Mandamus €=>1 — Nature and Scope of Remedy. 

Mandamus was originally, under the English law, a high prerogative 
writ in the name of the king, and issued from the King's Bench, directed 
to persons, corporations, and inferior courts, ordering them to do a spe- 
cific act within the duty of their office. The writ is either peremptory 
or alternative, according as it requires the defendant absolutely to obey 
its behest or gives him an opportunity to show cause to the contrary. 

[Ed. Note, — For other cases, see Mandamus, Cent Dig. §{ l-S; Dec. 
Dig. «=»l. 

For other definitions, see Words and Phrases, First and Second Series, 
Mandamus.] 

3^ Schools and School Districts #=»94 — ^Indebtedness — Statutory Pro- 
visions. 

Act La. No. 214 of 1912 constitutes the school board of the parish of 
Orleans a body corporate under the name of the board of directors of 
the public schools, parish of Orleans. Section 68 requires school boards 
throughout the state to adopt a budget of revenues annually, and a 
budget of expenditures, which, in the parish of Orleans, shall not ex- 
ceed 95 per cent, of the budget of revenues, and provides that in that 
parish, at the end of the year, after payment of all the indebtedness 
budgeted, the school board shall apply the surplus of 5 per cent, to any 
indebtedness of previous years reduced to final judgments, liquidating 
and fixing the amount of indebtedness, whether the Judgments be abso- 
lute or limited to the revenues of any year. Held, that this applies to a 
judgment recovered against the predecessor of such board, known as the 
board of directors of the city schools of New Orleans ; there being but one 
school board, and the identity of a municipal corporation not being de- 
stroyed by a change of name. 

[Ed. Note. — For other cases, see Schools and School Districts, Cent. 
Dig. § 217; Dec. Dig. <e=»94.] 

@==>For other cases tee same topic ft KET-NUMBER in all Key-NumbereS Digests ft Indexes 
229 F. — ^1 •Rehearing denied February 21, 1916. 
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4. Mandaicus ^=:»143 — ^Pboceedinqs to Procure Writ — ^Time fob Applica- 

TION. 

A writ of mandamtis to require a school board to comply with Act La. 
No. 214 of 1912, § 68, as to applying 5 per cent, of the budget of revenues 
to the payment of judgments, will not be denied on the ground that the 
application was filed too late for the year 1914 and too early for the year 
1915, especially where the school board asserts that the statute is uncon- 
stitutional and void, thereby indicating a purpose not to comply with it at 
all, as, under the prayer for general relief, the court may so frame its 
order as to make it relate to subsequent budgets, in order to carry out the 
purpose of the Legislature and enforce the right of the relators. 

[Ed. Note.— For other cases, see Mandamus, Cent. Dig. §§ 282-285; 
Dec. Dig. <e=»143.] 

5. Mandamus ^=^111 — Subjects of Relief — Payment of Judgments. 

A court has jurisdiction by mandamus to compel a school board to 
obey Act La. No. 214 of 1912, S 68, requiring 4ts budget of expenditures . 
not to exceed 95 per cent, of its budget of revenues, and requiring the 
surplus of 5 per cent to be applied to the payment of judgments. 

[Ed. Note.— For other cases, see Mandamus, Cent Dig. §§ 231, 232, 234 ; 
Dec Dig. <&=:>111.] 

6. Mandamus ^=»111 — Subjects of Relief — Payment of Judgments. 

Mandamus to compel a school board to obey Act La. No. 214 of 1912, 
§ 68, will not be denied because of the financial inability of the school 
board to pay its debts and the necessity to borrow eadi year a large 
amount of money to maintain the schools, in view of the mandatory pro- 
visions of the statute that the budget of expenditures "shall" not exceed 
95 per cent of the budget of revenues and that the board "shall" apply 
the surplus of 5 per cent, to indebtedness of previous years reduced to 
final judgment 

[Ed. Note.— For other cases, see Mandamus, Cent Dig. §§ 231, 232, 
234; Dec. Dig. <e=»lll.] 

7. Schools and Scuool Districts ^=»9i — ^Indebtedness — Statutory Provi- 

sions. 

Act La. No. 214 of 1912, § 71, authorizing the school board of the parish 
of Orleans to pledge its revenues for the current year for the purpose of 
promptly paying its obligations, or for such other purposes as to it may 
seem proper, must be construed in connection with section 68, requiring 
that 5 per cent, of the revenues be applied to the payment of any indebt- 
edness of previous years reduced to judgment, and, as so construed, au- 
thorizes merely the pledging of 95 per cent, of the revenues. 

[Ed. Note. — For other cases, see Schools and School Districts, Cent 
Dig. S 217; Dec. Dig. <e=>94.] 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Mandamus by the United States, on the relation of William G. 
Fisher and others, against the Board of Directors of the Public 
Schools, Parish of Orleans. The writ was denied, and the relators 
bring error. Reversed. 

Qiarles Louque, of New Orleans, La., for plaintiffs in error. 
L D. Moore, City Atty., and John F. C. Waldo, Asst. City Atty., 
both of New Orleans, La., for defendant in error. 

Before PARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

^=»For oUier cases see same topic & KEY-NUMBER In all Key-Numbered Digests ft Indexej 
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SPEER, District Judge. In 1892, Mrs. M. M. Fisher and her hus- 
band, citizens of Spain, recovered a judgment against the board of di- 
rectors of the city schools of New Orleans, for the sum of $8,097.17, 
with legal interest from May 22, 1890. This was in the Circuit Court of 
the United States for the Eastern District of Louisiana. It was based 
upon a judgment on the same right of action which had been previ- 
ously rendered in favor of the plaintiff in the state court, and against 
the board of directors of the city schools of New Orleans. The judg- 
ment was for salary due to the plaintiff for work actually done as 
school teacher of the public schools of New Orleans, and for the sal- 
aries of other teachers, whose claims were transferred to the petitioner. 
The judgment was based on the verdict of the jury. This judgment, 
on proper process, was revived on December 1, 1902. This was also in 
the then Circuit Court for the Eastern District of Louisiana, the Hon- 
'orable Charles Parlange, District Judge, presiding. The judgment of 
revival was likewise based on the verdict of a jury. Execution was 
issued on October 28, 1904, to collect the amount of the judgment, with 
interest and costs, and the return of the marshal indicated that the 
president of the board of school directors stated that he had no funds 
with which to pay the writ, nor did he know of any property upon 
which a levy could be made. The marshal's return also showed that 
he made a demand on Patrick McGraw, treasurer of the city of New 
Orleans, and ex officio treasurer of the school board. 

[1] It also appears by a writ of pluries fi. fa., which is a writ issued 
where other commands of the court have proved ineffectual (3 Black- 
stone, Comm. 283 ; Archibald's Practice, 585), the marshal attempted 
to seize all the assets in the hands of the treasurer belonging to the 
board of school directors. By order of court granted on a supple- 
mental petition, in the general nature of a garnishment proceeding, 
interrogatories were propounded to the city treasurer to ascertain and 
make available for the payment of the judgment the assets in his 
hands. Of school taxes, the treasurer reported that he had $633.63. 
This he was ordered by Judge Parlange to pay over to the plaintiff. 
The date of the order is November 19, 1904. On March 10, 1913, the 
original plaintiff having departed this life, the relators before the court, 
who are alleged to be the lawful heirs of Mrs. Fisher, the original 
plaintiff, again filed an application to revive the original judgment. 
This proceeded regularly, and was again submitted to a jury, which 
rendered this verdict : 

"We, the jury, find a verdict In favor of the plaintiflP, reviving the Judg- 
ment as prayed for, subject to credit for amounts already paid. December 
8, 1914." 

Pursuant to the verdict of the jury, the judgment, which had been 
revived in the Circuit Court of the United States as hereinbefore stated 
in 1902, in favor of Mrs. M. M. Fisher and her husband, against the 
board of directors of the city schools of New Orleans, for the sum of 
$8,097.17, with 5 per cent, interest per annum from May 22, 1890, and 
costs, was by the District Court, the Honorable Rufus E. Foster, Dis- 
trict Judge, presiding, revived as to the board of directors of the pub- 
lic schools, parish of Orleans, a new school board created by the Legis- 
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lature, with a different name, but with the same duties of the original 
defendant, and in favor of the plaintiffs, heirs at law of Mrs. Fisher, 
who are the relators in the proceeding before this court. This recov- 
ery, however, provided in the judgment of revival, was made payable 
out of the school taxes levied by the city of New Orleans prior to 1879. 
The judgment was rendered December 8, 1914, and was signed by the 
judge June 29, 1915. A motion for writ of error was filed by the board 
of directors of the public schools, parish of Orleans, July 21, 1915, 
with certain assignments of error. This writ of error from the judg- 
ment of revival last mentioned came on for hearing before this court 
at the present term, and the judgment of the District Court was af- 
firmed. (Opinion not yet reported.) 

While the application to revive the judgment was pending in the 
District Court, the relators, the heirs at law of Mrs. Fisher, on No- 
vember 17, 1914, filed a petition in the District Court for mandamus.' 
It is entitled "United States ex rel. Wm. G. Fisher et al. v. Board of 
Directors of the Public Schools, Parish of Orleans." With appropri- 
ate recitals with reference to the judgment, the issue of execution, and 
return of "no property" by the marshal, it further avers that in the 
year 1912 the Legislature of the state of Louisiana, under Act 214 of 
said session, created the board of directors of the public schools, parish 
of Orleans, and in section 68 of the act directed the board to prepare 
a budget of revenues every year, in the month of July, to accrue to 
the board djiring the ensuing year. It further provided that the budget 
should not include probable revenues arising from doubtful or contin- 
gent sources. The act further provided that, within 10 days from the 
adoption of the budget of revenues, the school board was directed to 
adopt a budget of expenditures not to exceed 95 pfer cent, of such 
budget of revenues. The petition avers that the 5 per cent, reserved of 
the budget of revenues was to be applied under the act of the indebted- 
ness of relators, reduced to final judgment, and the right was given to 
relators to enforce this provision by such appropriate remedies as the 
law provides. It is averred, further, that the school board has refused 
to carry out the provisions of said law, and should be made to adopt 
their budget in conformity to said law ; that relators are entitled to a 
writ of mandamus to compel the board to comply with the provisions 
of the act. It is prayed that the writ of mandamus issue, directing the 
board, and each of the members thereof, to adopt a budget of revenues 
and a budget of expenditures in the month of July each year, com- 
mencing in July, 1914, reserving 5 per cent, of the budget of revenues 
to be applied to the payment of the judgment obtained by relators 
against the board of directors of the public schools, parish of Orleans, 
or their predecessors. There is also, in this application, a prayer for 
general relief. 

The Act of the General Assembly of 1912, No. 214, on which relat- 
ors rely, is as follows : 

"Sec. 68. Be It further enacted, etc., that It shaU be the duty of the various 
school boards throughout the state, during the mouth of July of each year, to 
adopt a budget of revenues to accrue to said school board during the ensu- 
ing year; said budget not to include probable revenues arising from a doubt- 
ful or contingent source^ 
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"(a) Be it farther enacted, etc., tliat within ten days after the adoption of 
the budget of reyenues, the school boards throughout the state shall adopt a 
budget of expenditures, not to exceed (100 per cent.) one hundred per cent, of 
the budget of revenues ; In the parish of Orleans the budget of expenditures 
shall not exceed (95 per cent.) ninety-flve per cent of said budget of reve- 
nues. • • ♦ 

**(b) Be it further enacted, etc., that in the parish of Orleans at the end 
of the year after payment of all the indebtedness budgeted, the school board 
shall apply said surplus of (5%) five per cent, to any Indebtedness of previ- 
ous years reduced to final Judgments liquidating and fixing the amount of in- 
debtedness, whether the judgments be absolute or limited to the revenues of 
any year. 

'*Sec. 72. Be it further enacted, etc., that all the provisions of this act shall 
be and are applicable to the parish of Orleans, to the schools situated there- 
in, and to the board of directors of said parish unless the said parish of Or- 
leans is especially excepted from the application of such provisions, and unless 
such provisions are in conflict, or Incompatible with, or are contrary to the 
provisions of this act beginning with section 70 hereof. In addition to the 
powers, duties and rights hereinbefore granted to and imposed upon parish 
boards, the powers, duties and rights of said board of directors of the public 
schools of the parish of Orleans shall be as follows: 

"Second — ^It shall limit the annual expense of maintaining the schools to 
the annual revenue. ♦ ♦ • »» 

Upon this application, the District Judge ordered the defendants to 
show cause why the alternative writ of mandamus should not issue, 
as prayed for. In response to this order, the board of directors of the 
public schools, parish of Orleans, made its return. It may be treated 
as an answer and contains the following: 

Alleging that it was a body separate and independent of any other, it de- 
nied its responsibiUty for any debt of the pre-existing board ; that the Judg- 
ment hereinbefore referred to was against the directors of the public schools, 
parish of Orleans, and not against respondents ; that if, however, it should be 
held that there is a privity or succession between the two boards, the judg- 
ment is barred by the prescription of ten years (this defense, as heretofore 
stated, was denied by the District Court, the denial affirmed by this court) ; 
that the application for mandamus came too late; that respondents had 
adopted and promulgated a budget of revenues to accrue during the year end- 
ing June 30, 1915, and the budget of expenditures for the same time, and that 
the fund was exhausted and appropriated: that the demand of relators had 
therefore become impossible of performance; that as to budgets for subse- 
quent years the demand of the relators is premature ; that the mandamus will 
not be granted without due demand at the proper time and refusal thereof, 
nor in anticipation of a defect of duty ; that paragraph (b) of section 68 of 
Act 214 of the General Assembly of the state of Louisiana, session of 1912, 
providing that the school boards shall apply the surplus of 5 per cent, to any 
indebtedness of previous years, reduced to final judgments, refers exclusively 
to debts created by the respondents, and not to judgments rendered prior to 
the creation of the board; that the budget for the fiscal year ending June 
30, 1915, fell short, by $411,972.96 of the debts for that year ; that the act of 
the General Assembly, session of 1912, specifically declares that no portion 
of the revenues to accrue in any way shall go to pay the Indebtedness of any 
previous year; that paragraph (b) of section 68 of said act of the General 
Assembly of 1912, is unconstitutional, null, and void, because in contravention 
of articles 227, 231, 235, 248, 252, 254, and 255 of the Constitution of the state 
of Louisiana, and the grounds of the alleged Invalidity of the act are annexed ; 
that all the revenues of the parish of Orleans for school puri)oses fall an- 
nually within the sum of $500,000 of being sufficient to maintain and operate 
the schools of the city, and they have been and can be operated annually by 
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borrowing the sum approximately $500,000 to make good the deficit, and this 
by pledging the entire revenues of the board for the year then current ; that 
the exemption of the parish of Orleans from the operation of paragraph (a) of 
section 68 of the Act of the Cteneral Assembly 214 above specified, limiting the 
budget to not more than 95 per cent, of such revenues, and the «itire para- 
graph (b) of said section, is unconstitutional, null, and void, as not being in- 
cluded in the title of the act, and the unconstitutionality is specially pleaded ; 
and, finally, that by section 71 of that act, the respondent board was empower- 
ed for the purposes, as stated in the act, of promptly paying its obligations, 
or for such other purposes as said board may deem proper ; and, furthermore, 
by paragraph (b) of the same section, restricts the payment of the 5 per cent 
reserve to the eventuality, to quote from the act — "payment of all the indebt- 
edness budgeted." 

When the application for mandamus and return came on to be heard, 
the parties having filed a written stipulation waiving trial by jury, the 
cause was taken up by the court on the issues of fact as well as law. 
After hearing the case, the learned judge of the District Court ren- 
dered his opinion and denied the writ of mandamus. Motion for new 
trial was made and overruled; bill of exceptions was taken, on the 
ground that the conclusion of law arrived at by the court from the 
facts found by the judge was not legal and did not support the judg- 
ment, and by writ of error the issues were brought before this court. 

[2] The purpose of the writ of mandamus is very well understood. 
It was originally, under English law, a high prerogative writ in the 
name of the king, and issued from the King's Bench, directed to per- 
sons, corporations, and inferior courts, ordering them to do a specific 
act within the duty of their office. It is stated, in Encyclopedia Brit- 
tanica, title "Mandamus": 

"The writ has passed in the law of the United States. There is, in the fed- 
eral Judiciary, an employment of the writ substantially as the old prerogative 
writ in the King's Bench practice, also as a mode of exercising direct juris- 
diction, also as a proceeding ancillary to judgment previously rendered, in ex- 
ercise of original jurisdiction, as when a Circuit Court, having rendered a 
judgment against a county, issues a mandamus requiring its officers to levy a 
tax to provide for the payment of a judgment" 

The writ is either peremptory, or alternative, according as it re- 
quires the defendant absolutely to obey its behest, or gives him an op- 
portunity to show cause to the contrary. It is the usual practice to 
issue the alternative writ first. The learned District Judge adopted 
this practice. 

[3] The board of directors of the public schools, parish of Orleans, 
was created by the Legislature of the state of Louisiana. Its duties 
and liabilities are marked out by the sovereign power. A duty ex- 
pressly defined is the payment of previous debts. After making pro- 
vision for the various school boards throughout the state, the act pro- 
vided, in the last clause of paragraph (a) : 

"In the parish of Orleans, the budget of expenditures shall not exceed 95 
per cent, of the budget of revenues." 

Then follows clause (b), which provides: 

**Be it further enacted, etc., that in the parish of Orleans, at the end of the 
year, after the payment of all of the indebtedness budgeted, the school board 
shall apply its surplus of 5 per cent to any indebtedness of previous years, 
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reduced to final judgments, liquidating and fixing the amount of indebtedness, 
whether the judgment be absolute or limited to the revenues of any year.'* 

Now the plaintiff's claim is against the school board of the city of 
New Orleans. It matters not whether it be termed the school board 
of the city of New Orleans, or the board of directors of the public 
schools, parish of Orleans. The latter is the successor to all the pow- 
ers and liabilities of the former. There is but one school board for 
the territory to which the educative jurisdiction extends. The Legis- 
lature, in the act of 1912, legislates for the various school boards 
throughout the state, and for the school board of the parish of Orleans. 
The only distinction in this act is that in the parish mentioned the 
school board is not permitted to expend more than 95 per cent, of its 
revenues, and "shall apply the surplus of five per cent, to any indebt- 
edness of previous years, reduced to judgment, fixing the amount 
of the indebtedness, whetiier the judgment be absolute or limited to 
the revenues of any year." This language is explicit. It is utterly 
free from ambiguity. It is mandatory, a legislative mandamus. It 
is not contended that the board obeyed it. If it has no legal justifica- 
tion for disregarding it, it seems the duty of this court, by use of the 
writ sought, to oblige obedience to the legislative will and mandate. 

[4] It is, however, urged by the respondents that the mandamus 
was filed too late for the year 1914, and too early for the year 1915. 
But, if entitled to the writ at any time, the relators, if they desire, 
must apply for it some time. The board has apparently disregarded 
the mandate of the Legislature for the years 1912, 1913, and 1914. 
Besides, in their return, they declare the section upon which relators 
rely as unconstitutional and void. This is notice to the court that they 
do not propose to comply with it at all. Should they do so with the 
conviction that it was utterly invalid, it would be a gross breach of 
public duty. 

"Ubi jus ibi remedium." Surely the relators, since their judgment 
has been revived and held meritorious as against the present school 
board, are entitled at some time to a remedy so well established as that 
of mandamus in such cases. Besides, there is a prayer for general 
relief, and under the constantly broadening principles of modem juris- 
prudence and practice it is competent for the court' to so frame its 
order as to make it relate to subsequent budgets of revenues and sub- 
sequent budgets of expenditures, in order at once to carry out the pur- 
pose of the Legislature and to enforce the ascertained right of relat- 
ors. 

[5] Nor does the contention of the respondents that the act of 1912 
relates only to debts created by the present board seem meritorious. 
As early as Girard v. Philadelphia, 7 Wall. 1 to 16, 19 L. Ed. 53, it 
was held that the identity of a municipal corporation is not destroyed 
by a change of its name. This rule has not been departed from where 
rights have inured and become vested as against the corporation whose 
-duties and liabilities the new corporation is empowered to assume. 
Besides, the act creating the new board, the defendants here, must be 
construed in pari materia with the act of the same body setting apart 
5 per cent, of the annual revenues to pay such judgments as that upon 
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which this proceeding is based. See also Broughton v. Pensacola, 93 
U. S. 266-271, on page 268, 23 L. Ed. 896, where it is declared: 

"The obligations of contracts* made whilst the corporation was In exist- 
ence, survives its dissolution ; and the contracts may be enforced by a court 
In equity, so far as to subject, for their satisfaction, any property possessed 
by the corporation at the time." 

It follows that, where the Legislature has set apart a specific fund 
to discharge the ascertained obligation of a previous contract, the court 
having jurisdiction, by mandamus, for a like reason, can compel obedi- 
ence. What is true of a municipal corporation is also true of one of 
its departments, such as a board of education. In School District v. 
Greenfield, 64 N. H. 85, 6 Atl. 484, it was held that beneficiary's rights 
in trust estate of school district were not lost by dissolution of district. 
In Port of Mobile v. Watson, 116 U. S. 305, 6 Sup. Ct. 398, 29 L. Ed. 
620, it was held that the successors of Mobile City were bound by 
the previous contract of the city to levy a special tax to pay railroad 
bonds. In McKemie v. Gorman, 68 Ala. 447, it was held that contracts 
of school trustees with teachers were binding on successors of such 
trustees. 

[8] The contentions of respondent that the mandamus should be 
denied because of the financial inability of the school board to pay 
its debts, that it must borrow about half a million of dollars each 
year to maintain the schools, and that the board was empowered to 
pledge its revenues for the current year for the purpose "of promptly 
paying its obligations and for other purposes said board may deem 
proper," all seem to be negatived by controlling authorities. In the 
case of City of Galena v. Amy, 5 Wall. 705, 18 L. Ed. 560, it was 
held that: 

"It is no return to an alternative mandamus commanding it to lay a special 
tax of 1 per cent, to pay the principal, and 1 per cent, to pay the interest and 
costs of judgments obtained against it, ♦ ♦ • that the funds raised by it 
are wholly exhausted." 

There the return to the alternative writ was demurred to. The de- 
murrer was overruled. In the opinion of Mr. Justice Swayne, for 
the court, the following language appears : 

"The fourth section of the act of 1852 declares that the city council, if tlicy 
believe the public good and best interests of the city require it, may levy and 
collect an annual tax of not exceeding 1 per cent, and that the amount thus 
collected shall be kept separate, and that annually, on the 1st of January, it 
shall be paid over pro rata upon the funded debt of the city that may bo 
presented by the holders, and that this section shall continue in force until 
the principal and interest of the indebtedness is fully paid." 

The power had not been exercised by the city authorities, and they 
had made no other provision for liquidating the debts due to the re- 
lator. They have no other means of possession, in payment or pros- 
pect. Excepting the facts found by the court and the undisputed tes- 
timony of Mr. Sol. Wexler, president of the board, these conditions 
existed in the pending case. The learned justice continues : 

"The rights of the creditor and the ends of justice demand that it should 
be exercised in favor of affirmative action, and the law requires it In such 
cases the power is in the nature of a trust for his benefit, and It was the 
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plain dDty of the court below to give him the remedy for which he asked, by 
awarding a ♦ • * writ to compel the imposition of the tax, as was done." 

Justice Swayne refers to Supervisors of Rock Island County v. State 
Bank, 4 Wall. 435, 18 L. Ed. 419, "for a fuller exposition of our 
views" upon the subject. It will suffice to say that in that case it was 
held: 

"Where power is given by statute to public ofllcers, in permissive language — 
as that they *may, if deemed advisable/ do a certain thing, the language used 
will be regarded as peremptory where the public interest or individual rights 
require that it should be." 

This rule is, however, modified in the later case of United States v. 
Thoman, 156 U. S. 353-361, 15 Sup. Ct. 378, 39 L. Ed. 450. It is a 
Louisiana case. The opinion of the unanimous court is rendered by 
Mr. Justice White, now Chief Justice, than whom, perhaps, no other 
member of the Supreme Court was so familiar with the laws of Louisi- 
ana. There also was an application for mandamus to oblige the comp- 
troller of the city of New Orleans to pay a certain judgment, upon the 
ground that there was a surplus of revenues for the years 1888 and 
1889 in the city treasury, largely in excess of the judgments, and that 
die relator was entitled, by contract, to have them paid out of the sur- 
plus revenues of any year subsequent to that in which the indebtedness 
which he held was created. Many proceedings of this sort were con- 
solidated. There, too, as in this case, the question was submitted to 
the court without a jury. The act relied upon provided that any sur- 
plus of said revenues may be applied to the payment of the indebted- 
ness of former years. The mandamus was refused by the Circuit 
Court and this refusal was affirmed. In the course of his opinion, the 
learned justice said: 

"The act of 1877, after dedicating the revenues of each year to the expenses 
of that year, took any surplus out of the imperative rule thus established by 
the proviso that *any surplus of said revenues may be applied to the indebted- 
ness of former years.* In other words, having fixed inflexibly the rule by 
which the revenues of the year were to be first used to pay the debts of the 
year, it made an exception by allowing the surplus of any year to be applied 
to the debts 'of former years.' The rule was imperative ; the exception, per- 
missive or facultative. Both provisions taken together operated to deprive 
the city government of power to use the revenues of one year to pay the 
debts of another, and to confer on the city authority to employ, if it so chose, 
the surplus of one year to pay debts of previous years. Indeed, the law made 
no attempt to dedicate the surplus to any particular object or to control the 
legislative discretion of the municipal council in its regard." 

Discussing the rule of construction announced in Supervisors v. 
State Bank, supra, the learned justice continues: 

"This rule of construction is, however, by no means invariable. Its appli- 
cation depends on the context of the statute, and on whether it is fairly to 
be presumed that it was the intention of the Legislature to confer a discre- 
tionary power or to impose an imperative duty" 

—citing several authorities. Among these is Minor v. Mechanics' 
Bank, 1 Pet. 46, on page 63, 7 L. Ed. 47, where Mr. Justice Story, de- 
livering the opinion of the court, said : 

"The argument of the defendants is that 'may,! in this section, means 
'must' ; and reliance is placed upon a well-known rule of construction of publte 
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Statutes, where the word 'may* is often construed as imperative. Without ques- 
tion, such a construction is proper, in all cases where the Legislature means 
to Impose a positive and absolute duty, and not merely to give a discretion- 
ary power. But no general rule can be laid down upon this subject, further 
than that that exposition ought to be adopted in this, as in other cases, which 
carries into effect the true intent and object of the Legislature in the en- 
actment. The ordinary meaning of the language must be presumed to be in- 
tended, unless it would manifestly defeat the object of the provisions." 

The rule thus announced by Justice White and Mr. Justice Story 
would seem to make clear the duty of this court in the application of 
clauses (a) and (b) of section 68 of the Louisiana Act of 1912. Here 
the statute is mandatory in the extremest sense. There is nothing per- 
missive about it : 

"The budget of expenditures in the parish of Orleans shaU not exceed 95 
per cent, of the budget" of revenues; that the school board "shall apply the 
surplus of 5 per cent, to indebtedness of previous years, reduced to final 
judgment, whether the judgments be absolute or Umlted to the revenue^ of 
any year." 

Clearly, therefore, under the familiar rule, "Expressio unius ex- 
clusio alterius est," the Circuit Court and Supreme Court, in Thoman's 
Case, would have granted the mandamus, had the statute read : 

"Any surplus shaU be appUed to the payment of the indebtedness of former 
years." 

Here, the statute declares, the board "shall" apply all excess of rev- 
enue above 95 per cent — ^that is to say, 5 per cent. — ^to the judgments 
of previous years. 

[7] The third paragraph of section 71, upon which respondent re- 
lies, which empowered it to pledge its revenues for the current year 
for the purpose of promptly paying its obligations, and for other pur- 
poses said board may deem proper, must be construed in connection 
with clauses (a) and (b) of section 68. It is the duty of the court to 
ascertain the true intention of the Legislature, if possible, by uphold- 
ing both sections and gathering its general purpose therefrom. Hav- 
ing created an express trust for the benefit of judgment holders of 
previous years, and having made a peremptory declaration that the 5 
per cent, surplus shall be applied to their payment, whether they are 
absolute or limited by former enactments, the larger latitude just quot- 
ed from the third paragraph of section 71 must be held to relate to 
95 per cent, of the revenues for the current year, and not to the 5 
per cent deducted to clear away the judgments of the past, which the 
board and its predecessor have incurred for the education of the city's 
youth. 

The argument offered by respondent, to the effect that the payment 
of this percentage thus dedicated would be inimical to the cause of 
education and the general welfare of the schools in the city, does not 
seem tenable. Surely none other than the members of such a board 
as the respondent here are under more lofty or compelling obligation 
to respect and satisfy the just demands of those teachers who conse- 
crate their lives to the nurture and training of youth, unselfish, labori- 
ous, and sacrificial members of the community, who wield the keys to 
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unlock the portals of the mind, and make radiant its darkness, with 
the light reflected by learning's ample page. 
Judgment reversed. 



ALABAMA GREAT SOUTHBBN RY. CO. et al. ▼. AMERICAN COTTON 

OIL CO. 

(Circuit Court of Appeals, Fifth Circuit January 10, 1910. Rehearing 
Denied February 1, 1916.) 

No. 2780. 

1- Removal of Causes ^=»19 — Causes Removable — ^Actions Arising TJndeb 
United States Constitution and Laws. 

Judicial Code (Act March 3, 1911, c. 231) { 24, subd. 1, 36 Stat 1091 
(Comp. St 1913, i 991) gives United States District Courte original juris- 
diction of suits arising under the Constitution or laws of the United States 
where the matter in controversy exceeds the sum or value of $3,000, and 
subdivision 8 gives them jurisdiction of all suits and proceedings arising 
under any law regulating commerce, except those jurisdiction of which 
Is conferred upon the Commerce Court Section 28 provides that any suit 
of a civil nature arising under the Constitution or laws of the United 
States, of which the District Courts are given original Jurisdiction and 
which may be brought in any state court may be removed to the proper 
District Court. The Carmack Amendment (Act June 29, 1906, c. 3591, § 7» 
pars. 11, 12, 34 Stat 593 [Comp. St 1913, S 8592]) to Interstate Com- 
merce Act Feb. 4, 1887, a 104, § 20, pars. 11, 12, 24 Stat. 386, requires com- 
mon carriers receiving property for interstate transportation to issue a 
receipt or bill of lading, and provides that such carrier shall be liable to 
the lawful holder thereof for any loss, damage, or injury caused by it or 
by any connecting carrier. The declaration in an action brought in a state 
court for nondelivery of a shipment of oil showed that the oil was shipped 
from Vicksburg, Miss., and consigned to Cincinnati, Ohio, that the ship- 
ment was an interstate shipment, and that it was delivered by the Initial 
carrier to a connecting carrier in good condition at a point outside the 
local jurisdiction of the state court. Meld, that the action was one arising 
under a law of the United States, and was removable to the United States 
District Court, especially as the state court would have had no jurisdlc^ 
tion over the connecting carriers, but for the Carmack Amendment. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 37-46» 
48, 52, 53; Dec. Dig. «=»19.] 

2. Removal of Causes ^=»19 — Causes Rbicotabub — ^AonoNS Abising Undsb 
. United States Constitution and Laws. 

A suit arising under a law of the United States is no less removable to 
a federal court because the law involved has already been decided, con- 
strued, and settled by the United States Supreme Court 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. {§ 37-46^ 
48, 52, 53; Dec. Dig. <8=»19.] 

3. Courts €=»508^-In junction Against State Coubt — Pbogeedings Atteb 

Removal. 

In a shipper's action for nondelivery of an interstate shipment, defend- 
ants filed in the state court in which the action was brought a motion 
for an order removing the case to the United States District Court and 
such motion was denied, whereupon the moving defendants filed a certified 
transcript of the record in the United States District Court Plaintiff 
was proceeding in the state court and had procured an order requiring 
the defendants to plead before a day fixed, and the defendants there- 
upon filed a bill in the federal court to enjoin plaintiff from proceeding 

^=»Por otbor cases ie« same topic ft KBT-NUMBBR in all Key-Numbered Digests * Indexe* 
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in the state court, and applied for a temi)orary restraining order restrain- 
ing further proceedings in the state court pending the hearing of the 
questions presented by the bill. Held, that the application for the re- 
straining order was appropriate and Justified, and should have been 
granted. 

[Ed. Note.—For other cases, see Courts, Cent Dig. §§ 1418-1423, 1425- 
1430; Dec. Dig. <S=»508.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Mississippi ; Henry C. Niles, 
Judge. 

Suit by the Alabama Great Southern Railway Company and others 
against the American Cotton Oil Company. From a judgment deny- 
ing an application for a temporary injunction, complainants appeal. 
Reversed. 

From the record before the court it appears that the American Cotton Oil 
Company, appellee, a corporation and citizen of the state of Ohio, brought its 
declaration in the circuit court of Warren county, Miss., against the appel- 
lants. They are the Alabama Great Southern Railway Company, a corpora- 
tion and citizen of Alabama, and the Alabama & Vicksburg Railway Company, 
a corporation and citizen of Mississippi. For convenience, these will be termed 
the Alabama and Mississippi Railways. These railways are engaged in in- 
terstate commerce and transportation. In this capacity, at Vicksburg, the 
Mississippi Railway, on March 25, 1914, received a tank car of cotton seed oil. 
This oil was intended for the American Cotton Oil Company at Cincinnati, 
Ohio. The Mississippi Railway was the initial carrier, and the bill of lading 
indicated that the car was to be delivered at Meridian to the Alabama Rail- 
way, which was to transport it to Chattanooga, and deliver it to the Queen 
& Crescent Line, by which it was to be conveyed to Cincinnati. 

The declaration in the state court alleged that this was an "interstate ship- 
ment, without exception," and that this was made plain by the bill of lad- 
ing. This had attached a draft of the Col well Oil Company" in favor of the 
First National Bank of Vicksburg, Miss., for $3,538.08, drawn on the American 
Cotton Oil Company at Cincinnati, Ohio. The draft was paid. It was further 
alleged in the declaration that the car containing the oil was moved out of 
Vicksburg and delivered by the Mississippi Railway to the Alabama Rail- 
way at Meridian, in good condition and without exception, and, further, that 
after the car was thus received by the Alabama Railway it moved from 
Meridian, en route to Cincinnati, over the lines of the Alabama Railway, but 
never reached its point of destination, and the oil in question was lost or 
wasted en route and never delivered. An amicable demand was made upon 
these railways for payment of the value of the oil, but this was refused. The 
Colwell Cotton Oil Company then assigned to the American Cotton Oil Com- 
pany all its right, title, and interest to the oil, and to its complaint against 
the railways for their failure to deliver the same according to the contract 
They refusing and continuing to refuse payment, the declaration setting 
forth the Oil Company's cause of action was filed. 

Having been served with process on January 9, 1915, the railways filed a 
plea of general issue, and on the 16th of January, the same year, the railways 
notified the attorneys of record for the Oil Company that they would, on the 
day to which the process was made returnable, move the state court for an 
order removing the case to the District Court of the United States for the 
Western Division of the Southern District of Mississippi. This motion was 
made, and its technical requisites were complied with. The motion came on 
for a hearing before the state court, to wit, the circuit court of Warren county, 
Miss., which adjudged that the cause was not removable. To this ruling the 
railways excepted, and then caused a certified copy of the declaration, and 
exhibits, notice of motion to remove, petitions, and bonds, and the order of 
the state court, and all the proceedings taken therein, to be filed in the Dis- 
trict Court of the United States. This was done on the 13th day of February, 
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1915, and in that court the railways again filed their plea of general issue. 
It further appears that, notwithstanding the action of the railways ia filing 
a transcript of the record in the District Court of the United States and 
further complying with the requisites of the statute providing for removal of 
causes from the state court thereto, the plaintiff, namely, the American 
Cotton Oil Company, insisted upon proceeding with the trial in the state court 
Pursuant to this, that court, by order, required the railways to plead on or 
before the 3d day of May, 1915. 

In this state of the record, the railways brought in the District Court of the 
United States, in which the transcript had been filed, a bill in equity against 
the American Cotton Oil Company. The bill recited the facts hereinbefore 
stated, and set out the act of Congress of June 29, 1906, amendatory of the In- 
terstate Commerce Act, and termed the Carmack Amendment. This amend- 
ment provides: "That any common carrier, railroad, or transportation com- 
pany receiving property for transportation from a point in one state to a 
point in another state shall issue a receipt or bill of lading therefor and shall 
be liable to the lawful holder thereof for any loss, damage, or injury to such 
property caused by it or by any common carrier, railroad, or transportation 
company to which such property may be delivered or over whose line or lines 
such property may pass, and no contract, receipt, rule, or regulation shall 
exempt such common carrier, railroad, or transportation company from the 
liability hereby imposed. Provided, that nothing in this section shall deprive 
any holder of such receipt or bill of lading of any remedy or right of action 
which tie has under existing law. That the common carrier, railroad, or trans- 
portation company issuing such receipt or bill of lading shall be entitled to 
recover from the common carrier^ railroad, or transportation company on 
whose line the loss, damage, or injury shall have been sustained the amount 
of such loss, damage or Injury as it may be required to pay to the owners of 
such property, as may be evidenced by any receipt, judgment, or transcript 
thereof." The bill further averred that the action was instituted by virtue of 
the act of Congress thus amended; that the declaration in the state court 
alleges that the Mississippi Railway was the initial carrier; that the oil 
was received as an interstate shipment, and that it was delivered to the Ala- 
bama Railway at Meridian, Miss. ; that the latter operates sTrallroad line from 
Meridian, through the state of Alabama, to Chattanooga, in Tennessee ; that 
the oil was consigned to Cincinnati, Ohio, and that it was not possible- for 
either of the complainants to transport the oil to its destination without the 
assistance of connecting lines. Because of these facts, it was the purpose of 
the Oil Company to enforce the provisions of the Carmacls Amendment in the 
state court ; that indeed the Alabama Railway had no domicile in the county 
of Warren and could not have been sued separately therein, but could be so 
sued in connection with the initial carrier only because of the CarmacI^ 
Amendment. ' 

Averring that the District Court of the United States had original jurisdic- 
tion of all such suits of a dvil nature, at common law, or in equity, which 
arise under the Constitution or laws of the United States, or statutes made 
or which shall be made under their authority, and further that because of 
such original jurisdiction such suits when brought in the state court may be 
removed by the defendant or defendants therein to the District Court of the 
United States for the proper district, the complainants further averred that 
this is a suit of that character, and that they had the right to have the same 
removed from the circuit court of Warren county. Miss., to the District Court 
having jurisdiction.- Averring that the notice of petition to remove, together 
with copies of the petitions and bonds, were made and filed In time, they 
further aver that the state court where the declaration was filed, in view 
of the record thus made, had no right or authority to retain jurisdiction, that 
its order declining to remove the cause was illegal, and that the cause had 
been legally and properly removed to the United States court, and is now 
pending therein. Invoking the assistance of the District Court to prevent the 
American Cotton Oil Company from harassing the complainants by attempting 
to proceed with the suit in the state court, they pray for a writ of injunction 
directed to the Oil Company and its attorneys enjoining and commanding 
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them absolutely to refrain from attempting to further proceed with the sutt 
in the circuit court of Warren county, and requiring them to prosecute the 
same in the Western division of the Southern district of Mississippi. Calling 
attention to the fact that the order of the state court required complainants 
to plead on or before the 3d day of May, 1915, that being the first Monday of 
the month of May, and that the District Court of the United States to which 
the cause was removed could not finally dispose of the controversy prior to 
that time, they ask for a temporary restraining order against the Oil Com- 
pany and its counsel from further prosecution of the suit in the state court 
pending the hearing of the questions presented by the bill. 

When the bill in equity came on to be heard before the District Court of 
the United States, the counsel for the Oil Company moved to dismiss the same 
for the assigned reasons that there is no equity in the bill ; that It presents 
no ground for the granting of an injunction, no federal question for the deter- 
mination of a federal court, and no facts which would authorize the removal 
of the suit pending in the state court to the federal court; that the alleged 
grounds for removal are shown not to exist as a matter of law on the face of 
the pleadings of the defendant, the plaintiff in the suit pending in the state 
court ; and because the federal court for the Western division of the South- 
em district of Mississippi is without Jurisdiction, because the questions related 
as constituting a federal question have been decided and settled by the Su- 
preme Court of the United States, and therefore no federal question now 
exlssts as to the construction of the law Involved in this case, etc The appli- 
cation for temporary injunction sought in the bill was heard, and on the 19th 
day of May, 1915, It was by the court denied. This appeal was then sought 
and allowed. 

The assignments of error are as follows: First, because the court erred in 
not decreeing that the application of complainants for temporary injunction 
be allowed; second, the court erred in refusing to grant the temporary in- 
junction as prayed for in complainants* bill. 

J. Blanc Monroe and Monte M. Lemann, both of New Orleans, La., 
Catchings & Catchings, of Vicksburg, Miss., and R. H. & J. H. 
Thompson, of Jackson, Miss., for appellants. 

A. A. Armistead, of Vicksburg, Miss., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and SPEER, 
District Judge. 

SPEER, District Judge (after stating the facts as above). [1] Be- 
cause of the probable recurrence of the question before the court, and 
others cognate, it has been thought proper to detail with some care 
the various facts of the transcript. We inquire, first, is the cause 
removable ? The law relating to the question before the court is found 
in subdivision 1 of section 24 of the Judicial Code, defining the orig- 
inal jurisdiction of the District Court as follows: 

"Sec. 24. The District Courts shall have original Jurisdiction as follows: 
*'Flrst Of all suits of a civil nature, at common law or in equity, brought 
by the United States, or by any officer thereof authorized by law to sue, or 
between citizens of the same state claiming lands under grants from different 
states; or, where the matter in controversy exceeds, exclusive of interest 
and costs, the sum or value of three thousand dollars, and (a) arises under 
the Constitution or laws of the United States, or treaties made, or which shall 
be made, under their authority, or (b) is between citizens of different states, 
or (c) is between citizens of a state and foreign states, citizens or subjects. 
No District Court shall have cognizance of any suit (except upon foreign bills 
of exchange) to recover upon any promissory note or other chose in action in 
favor of any assignee, or of any subsequent holder if such instrument be 
payable to bearer and be not made by any corporation, unless such suit might 
have been prosecuted in such court to recover upon said note or other chose in 
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action if no assignment liad been made: Provided, however, that the fore- 
going provision as to the sum or value of the matter in contro*ersy shall not be 
construed to apply to any of the cases mentioned in the succeeding paragraphs 
of this section." 

Subdivision 8 of section 24 of the Judicial Code confers additional 
jurisdiction upon the District Courts of all suits and proceedings 
arising under any law regulating commerce, except those suits and 
proceedings exclusive jurisdiction of which has been conferred upon 
the Conunerce Court. The Commerce Court having been subsequently 
abolished, the exception will doubtless fail. 

For more than 40 years causes involving these issues, colloquially 
and often judicially termed '^federal" questi<Mis, have been removable 
from a state court to a United States court. This appears from sec- 
tion 2 of the act of Congress enacted March 3, 1875. This provides : 

"That any suit of a civil nature, at law or in equity, arising under the 
Constitution or laws of the United States, or treaties made, or which shall be 
made, under their authority, of which the Circuit Courts of the United States 
are given original Jurisdiction by the preceding section, which may now be 
pending, or which may hereafter be brought, in any state court, may be re- 
moved by the defendant or defendants therein to the Circuit Court of the 
United States for the proper district" 

Abolishing the Circuit Court, the Judicial Code (section 28) adopts 
the language of the act of 1875 just quoted, except that the word 
"District" is used instead of the word "Circuit." It is clear, then, 
if it sufficiently appears from the pleadings that the controversy before 
the court arises under the Constitution and laws of the United States, 
by section 24 of the Judicial Code, the District Court would have 
original jurisdiction had the suit been brought tlierein. If such is 
found to be the case, then by virtue of the Judicial Code (section 28), 
when brought in the state court, it is removable to the District Court 
of the United States for the proper district. 

Now, does the declaration disclose that the suit was one arising 
under the Constitution or laws of the United States? The amend- 
ment known as the Carmack Amendment, of June 29, 1906, to the 
Hepburn Act of Congress, has been set out in the statement hereto- 
fore made. It is intended to define the liability of a common carrier, 
like that charged here. The declaration in the state court alleges that 
the defendant companies are common carriers. The amendment re- 
lated to contracts for transportation from a point in one state to a 
point in another state. The declaration alleges that the car of cotton 
seed oil was shipped out of Vicksburg, Miss., and that its destination 
was Cincinnati, Ohio. The act is designed to make the railway re- 
ceiving the initial shipment liable for loss, damage, or injury to the 
property shipped, caused by it or by any common carrier, railroad, 
or transportation company to which such property may be delivered, 
or from whose line or lines such property may pass. The declaration 
recites that the oil was shipped from Vicksburg over the line of the 
Mississippi Company and was to be delivered at Meridian to the Ala- 
bama Great Southern Railway, and was to be routed by the Queen 
& Crescent to its destination To the declaration was attached, as 
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Exhibit C, the bill of lading. This states the rate of freight from 
Vicksburg, Miss., to Cincinnati, Ohio. It contains this clause: 

"Consigned • to order of shippers, destination Cincinnati, state of Oliio. 
Notify American Cotton Oil Co. at Cincinnati, state of Ohio. Route Q. & C. 
[by which is meant Qileen & Crescent]. Car initials A. O. O. X. Car No. 578. 
One tanlc of crude oil," etc. 

In addition, the declaration alleges that it was an interstate shipment; 
that it was delivered by the Mississippi Railway to the Alabama Rail- 
way at Meridian ; that, thus received, it moved from Meridian en route 
to Cincinnati, over the lines of the Alabama Railway, but said car never 
reached its point of destination, and the oil in question was lost or 
wasted en route and never delivered. The suit is brought for loss, 
damage, and injury. The amount claimed was over $3,000. Had this 
declaration been filed in the proper District Court of the United 
States, at a glance, it would have been seen to be a suit arising under 
a law of the United States. That law, of course, is the Carmack 
Amendment, designed to give relief to shippers in interstate commerce 
from just such injuries as the plaintiff in the state court alleged. The 
nature of the injury and the validity of the remedy is referred to in 
the opinion of the District Court in the Riverside Mills Case, 168 Fed. 
990. That is arises under the Constitution is evident. The opinion 
just quoted, holding the amendment constitutional, was questioned 
with great ability by very eminent counsel soon to become a member 
of the Supreme Court, but the validity of the amendment in all re- 
spects was by that court upheld. 

It is truie that the plaintiff in the state court in its declaration made 
no formal mention of the Carmack Amendment, but substantial aver- 
ments to that effect were clearly made, and this court will not, of 
course, look solely to the form, but to the substance also. Indeed, it 
is plain that, but for the Carmack Amendment, there would have been 
no semblance of jurisdiction in the state court. The declaration al- 
leges that the car of oil was delivered by the Mississippi Railway to 
the Alabama Railway, at Meridian, in good condition, and without 
exception. The Mississippi Railway was then conceded to be not at 
fault. Warren county, where the suit was brought in the state court, 
is on the western boundary of Mississippi. Meridian, where the car 
and oil were delivered in good condition to the Alabama Railway, is 
on the eastern boundary. There was obviously no local jurisdiction 
over the Alabama Railway. In the absence of the national law, the 
plaintiff then would have been helpless. In Hutchinson on Common 
Carriers, § 1347, it is declared: 

"In the case of successive lines of carriers, over all of which the goods must 
pass in order to reach destination, it would not be enough to show that the 
goods had never reached such destination, and must, therefore, have been 
lost or stolen somewhere upon the route ; but, unless the first carrier by ex- 
press or implied contract has assumed responsibility for the whole Journey, the 
carrier by whose negligence or omission of duty the loss has occurred must 
be singled out, and the responsibility must be fixed, upon him by the proof. 
Nor in such a case could the difficulty in fixing the responsibility where it 
properly belonged be obviated by suing all the carriers jointly over whose 
lines it was necessary for the goods to pass. For, unless it could be shown 
with which of them the fault lay, none of them could be held liable 
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without proof of a partnership or of some such association as would make 
them jointly and severally liable for each other's faults. And the inconien- 
ience to the owner of the goods resulting from this rule is, as we have seen, 
the principal argument in favor of what is known as the doctrine of Mus- 
ehamp's Case, and shows the importance to the shipper of a through contract 
with the first carrier upon the route, where that rule does not prevail." 

But the Carmack Amendment made the first carrier assume respon- 
sibility. Over two years after the Riverside Mills Case was decided, 
the Supreme Court of the United States again considered this most 
salutary provision. It was in the case of Adams Express Co. v. Cron- 
inger, 226 U. S. 491, 33 Sup. Ct. 148, 57 L. Ed. 314, 44 L. R. A. 
(N. S.)257. It held that: 

'The Carmack Amendment legislated directly upon the carrier's liability for 
l068 of and damage to interstate shipments." 

In the first paragraph of the opinion, Mr. Justice Lurton, speaking 
for the court, seems to determine the question here at issue. He said : 

'The answer relies upon the act of Congress of June 20, lOOC, being an act 
to amend the Interstate Commerce Act of 1887, as the only regulation applica- 
ble to an interstate shipment, and avers that the limitation of value, declared 
in its bill of lading, was valid and obligatory under that act. This defense 
was denied. This constitutes the federal question and gives this court juris- 
diction." 

This opinion is also illuminative as to the general character of this 
clause of the Interstate Conmierce Law. 

"The significant and dominating features of that amendment," said the 
learned Associate Justice, '*are these: First. It affirmatively requires the ini- 
tial carrier to issue *a receipt or bill of lading therefor* when it receives *prop- 
erty for transportation from a point In one state to a point In another.' 
Second. Such initial carrier is made 'liable to the lawful holder thereof for 
an>' loss, damage, or injury to such property caused by it.' Third. It is also 
made liable for any loss, damage or injury to such property caused by 'any 
common carrier, railroad, or transportation company to which such property 
may be delivered or over whose line or lines such property may pass.' 
Fourth. It affirmatively declares that 'no contract, receipt, rule or regulation 
shall exempt such common carrier, railroad, or transportation company from 
the liability hereby imposed.' " 

It is not intended to intimate that j'urisdiction of injuries of a gen- 
eral and civil nature in violation of this amendment may not be re- 
dressed in the state courts. In other words, the state courts have 
original jurisdiction of such issues. It has been held that where the 
action is not penal, but civil and transitory, it might be asserted in a 
state court as well as in those of the United States. Galveston, H. & 
S. A. R. Co. v. Wallace, 223 U. S. 481, 32 Sup. Ct. 205, 56 L. Ed. 
516. That was a suit against an initial carrier in an interstate ship- 
ment. It, like this, was based on a failure to deliver goods shipped 
in interstate commerce. The carrier insisted that the state court had 
no jurisdiction and that the complaint could only be made under the 
provisions of sections 8 and 9 of the Interstate Commerce Act, before 
the Interstate Commerce Commission, or in some District or Circuit 
Court of the United States. The Supreme Court held otherwise, anff 
conceded the jurisdicticMi of the state court. It made, however, thi' 
important statement; Mr. Justice Lamar rendering the opinion: 
229 F.— 2 
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'The real question, therefore, presented by this assignment of error, is 
whether a state court may enforce a right of action arising under an act 
of Congress/* 

The language "arising under an act of Congress," of course, imports 
"arising under the Constitution and laws of the United States." There, 
then, was a recognition of the character of the right of action, which, 
as stated, was the same as in this case. But that was not a case of 
removal. While, then, the state court has original jurisdiction of a 
right of action arising under an act of Congress, such action may be 
removed to a court of the United States. In the case of Louisville 
& Nashville R. R. Co. v. Mottley, 211 U. S. 149, 29 Sup. Ct 42, 53 
L. Ed. 126, the court declared : 

'It is the settled interpretation of these words, as used in the statute, con- 
ferring Jurisdiction, that a suit arises under the Constitution and laws of 
the United States only when the plaintiff's statement of his own cause of 
action shows that it is based upon those laws or that Constitution." 

It follows that, when the plaintiflF's statement does show that it "is 
based upon the laws or that Constitution," jurisdiction in a court of 
the United States does exist. To determine whether or not a case 
arises under the laws of the United States, the following cases cited 
and discussed in the very satisfactory brief of counsel for the appel- 
lants will be found additionally instructive: Tennessee v. Davis, 100 
U. S. 264, 25 L. Ed. 648; Nashville, C. & St. L. Ry. v. Taylor (C. C.) 
86 Fed. 177; Texas & Pacific Ry. v. Cox, 145 U. S. 593, 12 Sup. Ct. 
905, 36 L. Ed. 829; Seaboard Air Line Ry. v. Duvall, 225 U. S. 477, 
32 Sup. Ct. 790, 56 L. Ed. 1171; St. L., I. M. & So. Ry. v. Taylor, 
AdmV, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061 ; Feibelman v. 
Packard, 109 U. S. 421, 3 Sup. Ct. 289, 27 L. Ed. 984. Indeed, if 
the declaration presenting the plaintiff's cause of action to the circuit 
court of Warren county had been filed in the District Court of the 
United States for the Western Division of the Southern District of 
Mississippi, it would have required no alteration to obtain standing 
there, save the heading setting forth the designation of the court 
from the action of which redress was sought. 

The formidable array of authorities cited by the learned counsel 
for the appellee in their brief merits careful attention. The Wallace 
Case, 223 U. S. 481, 32 Sup. Ct 205, 56 L. Ed. 516, supra, has already 
been considered. Robb v. Connolly, 111 U. S. 624, 4 Sup. Ct. 544, 
28 L. Ed. 542, is also relied upon to sustain the contention of the de- 
fendant in error. That, however, was a habeas corpus case, and the 
court held that Congress had not undertaken to invest the judicial 
tribunals of the United States with exclusive jurisdiction to issue writs 
of habeas corpus, and subject to the exclusive authority of the na- 
tional government, in its own courts, to determine whether persons 
held in custody by authority of the United States were properly so 
held, the states have the right by their own courts or judges to in- 
quire into the grounds upon which any person within their respective 
territorial limits is restrained of his liberty, notwithstanding the illegal 
restraint may arise from a violation of the Constitution and laws of 
the United States. That ruling, while instructive, is in no sense de- 
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cisive of the right of removal to the United States court which is pre- 
sented in this case, and was not presented in that. 

In the case of Germania Insurance Co. v. Wisconsin, 119 U. S. 
473, 7 Sup. Ct. 260, 30 L. Ed. 461, cited by appellee, the true issue 
was whether or not a certain person was an agent of a nonresident 
insurance company ; tliat is to say, a case in which the state itself was 
a party, attempting to enforce statutory penalties on the company for 
doing business in the state without complying with the laws. Obvi- 
ously that did not present a question arising under federal law. 

Ames V. Kansas ex rel. Johnson, Atty. Gen., et al., Ill U. S. 449, 
4 Sup. Ct. 437, 28 L. Ed. 482, also cited, was a proceeding in the 
nature of quo warranto, instituted by a state in its own courts to try 
the right of a corporation to exercise corporate powers within the ter- 
ritorial limits of the state; it involved also the right of removal. 
There, in a learned and extended opinion by Chief Justice Waite, the 
action of the lower court remanding the cause was reversed. The 
decision was based largely upon rulings of Chief Justice Marshall in 
Osborn v. Bank of United States, 9 Wheat. 825, 6 L. Ed. 204, who de- 
clared : 

An act of Congress "is the first ingredient, ♦ • ♦ Is its origin, is that 
from which every other part arises." 

And upon the case of Cohens v. Virginia, 6 Wheat. 264, where on 
page 379, 5 L. Ed. 257, Chief Justice Marshall declared : 

"The jurisdiction of the court, then, being extended * * ♦ to all cases 
arising under it, or under the laws of the United States, It follows that those 
who would withdraw any case of this description from that jurisdiction must 
sustain the exemption they claim on the spirit and true meaning of the Con- 
stitution, which spirit and true meaning must be so apparent as to overrule 
the words which its framers have employed," 

In the case of Starin v. New York, 115 U. S. 257, 6 Sup. Ct. 28, 
29 L. Ed. 388, upon which appellee places reliance, the question was 
whether the city of New York has the exclusive right to establish fer- 
ries between Manhattan Island and the shore of Staten Island, on 
the Kill von KuU. This was a removal case. There Chief Justice 
Waite declared that the character of a case is determined by the ques- 
tions involved, citing Osborn v. Bank of the United States, 9 Wheat. 
825, 6 L. Ed. 204, supra. He also stated, on page 258 of 115 U. S., 
on page 31 of 6 Sup. Ct, 29 L. Ed. 388: 

*^t is not preteiided that the United States have in any manner attempted to 
interfere with the power of a state to grant exclusive ferry privileges across 
pubUc waters between places within its own jurisdiction. • • • •» 

For the reason that the decision of the question involved did not 
depend on the Constitution or laws of the United States, and for the 
further reason that there was no such separate controversy as would 
enable one of the defendants to remove the case, it was remanded. 

In Bock V. Perkins, 139 U. S. 628, 11 Sup. Ct. 677, 35 L. Ed. 314, 
et seq., also cited, a marshal of the United States was sued for tres- 
pass for seizing property in the performance of his duty. There Mr. 
Justice Harlan stated for the unanimous court : 
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"A case, therefore, depending upon the inquiry whether a marshal or his 
deputy has rightfully executed a lawful precept directed to the former from a 
court of the United States, is one arising under the laws of the United 
States; for, as this court has said, 'cases arising under the laws of the 
United States are such as grow out of the legislation of Congress, whether 
they constitute the right or privilege, or claim or protection, or defense of the 
party, in whole or In part, by whom they are asserted* — citing Tenn. v. Davis, 
100 U. S. 257, 25 L. Ed. 648; Railroad Co. v. Miss., 102 U. S. 135, 26 L. Ed. 96." 

The right of removal was upheld. 

In the case of Tennessee v. Union & Planters' Bank, 152 U. S. 464, 
14 Sup. Ct. 654, 38 L. Ed. 511, it was held that the court had no ju- 
risdiction either original or by removal from a state court, as one aris- 
ing under the laws of the United States, unless that appears by the 
plaintiff's statement of his own claim. But, as stated, that does abun- 
dantly appear in the case now before the court. 

In Devine v. Los Angeles, 202 U. S. 313, 26 Sup. Ct. 652, 50 L. 
Ed. 1046, there was a question of original jurisdiction. This was 
sought by allegations that the defendants' adverse claims to the sur- 
face and subterranean waters of the Los Angeles river were based on 
an erroneous construction of the treaty of Guadalupe Hidalgo, the act 
of 1851, and certain state acts and city ordinances. Mr. Chief Jus- 
tice Fuller, for the court, said : 

"A bill in equity will not lie to dispel mere verbal assertions of ownership 
or to adjudge state statutes and charters unconstitutional and void. If the 
statutes and charters are unconstitutional, they are void and cannot constitute 
a cloud on title." 

And further that: 

"Where complainant claims title to land in California under Mexican ;;rants 
confirmed by the Board of Land Commissioners, as the state of California is 
not in the line of such titles, a statute of that state conferring water rights 
on a city does not deprive complainants of their property or impair the obliga- 
tion of any contract, as the state can only confer whatever rights In such 
waters had vested in it" 

The court also held that the jurisdiction of the federal question 
must appear necessarily in the statement of the plaintiff's cause of 
action, citing Third Street Ry. Co. v. Lewis, 173 U. S. 457, 19 Sup. 
Ct. 451, 43 L. Ed. 766. Since in this the declaration of the plaintiff in 
the state court, as we have seen, in practical substance sets out its 
right, under the amendment to the act of Congress regulating inter- 
state commerce, this case, while valuable in a general sense, is not par- 
ticularly illuminative as to the duty of the court in the utterly differing 
case before us. 

In Bankers' Casualty Co. v. Minnesota, 192 U. S. 373, 24 Sup. 
Ct. 325, 48 L. Ed. 484, an action was commenced in the Circuit Court 
by a citizen of one state against a railroad company, a citizen of an- 
other state, for damages for a loss of a registered mail package, 
where the plaintiff relied on principles of general law applicable to 
negligence and to the liability of defendant, if there was negligence, 
the fact that the suit involved tlie relations of the railroad company 
to the government did not put in controversy the construction of any 
provision of the Constitution or of any law of the United States on 
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which the recovery depended. The material facts were that the de- 
fendants' roadmaster entered the depot, unlocked the mail bag with 
a key he had unlawfully caused to be made, abstracted the package 
of currency, and converted its contents, that the room where the mail 
bag was placed was "not designed or capable of safely keeping val- 
uable articles or property," and that it was through the negligence 
of defendant and its station agent that the man gained entrance to 
the room and obtained access to the mail bag. This was a case of 
burglary, and obviously did not present a federal question, and the 
court so held. 

It is true, as is plausibly contended by counsel for defendant in 
error, that in Gold Washing & Water Co. Case, 96 U. S. 203, 24 L. 
Ed. 656, and in a number of cases to sustain removal, it is said : "It 
may become necessary to give a construction to the Constitution or 
laws of the United States." But in that case, not only did Mr, Justice 
Bradley dissent, but the court. Chief Justice Waite delivering the 
opinion* declared that the "decision is to be considered as conclusive 
only upon the question directly involved and decided." The learned 
justice also adds, on page 203 of 96 U. S., 24 L. Ed. 656: "The suit 
must, in part at least, arise out of a controversy between the parties 
in regard to the operation and effect of the Constitution or laws upon 
the facts involved." * Now it is difficult to conceive a case brought for 
violation of the Carmack Amendment of the Interstate Commerce 
Law which does not depend upon the operation and effect of that law. 
The true rule, we think, is very properly stated in Black's Dillon on 
Removal of Causes, § 109, pp. 180, 181, where a federal question is 
defined to be: 

•*A controversy or dispute between the parties, and that controversy must be 
not merely ui)on the question of fact, but upon the vaUdlty, interpretation, 
effect, or appUcabillty of the law of the United States." 

[2] It is insisted with apparent earnestness by the appellee that no 
cause is removable where the law involved has once been decided, 
construed, and settled by the Supreme Court of the United States, and 
the Riverside Mills Case, 219 U. S. 186, 31 Sup. Ct. 164, 55 L. Ed. 
167, 31 L. R. A. (N. S.) 7, is referred to as having construed and 
settled the Carmack Amendment. Since, however, the law relating 
to removal of causes because of a federal question is precisely the 
same as that upon which the original jurisdiction of the federal court 
because of such question depends, this contention, if meritorious, would 
seem to destroy the original jurisdiction and the right of removal as 
well. To state it otherwise, because the law has been definitely set- 
tled by the highest authority, if the learned counsel for defendant in 
error are correct in this proposition, it can no longer be utilized, ex- 
cept perhaps in a state court. We find it difficult to assent to reasoning 
which evolves this conclusion. 

Nor has the Riverside Mills Case conclusively settled all construc- 
tion and interpretation of the Carmack Amendment. This is made 
evident by the case of Adams. Express Co. v. Croninger, already quot- 
ed, and other cases. Vide St. L. S. W. Ry. v. Alexander, 227 U. S. 
218, 33 Sup. Ct. 245, 57 L. Ed. 486, Ann. Cas. 1915B, 77; Kansas 
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City Southern Ry. v. Carl, 227 U. ,S. 639, 33 Sup. Ct. 391, 57 L. Ed, 
683 ; Norfolk & West. Ry. v. Dixie Tobacco Co., 228 U. S. 593, 33 
Sup. Ct. 609, 57 L. Ed. 980. It may be safely conceded that, if courts 
and litigants always observed and maintained absolute deference to- 
settled law, this contention might have greater force. We have as 
yet, however, not attained that perfectability of which Plato dreamed 
in the Gardens of the Academy ; and, however ample may have been 
the construction and interpretation of the law by the Supreme Court, 
its **effect and applicability" to the facts of each case, it being a law 
of the United States, will open the courts of the United States to 
those who seek the remedies which it affords, and as well to those 
who would make defense to averments of wrong and injury, which 
it authorizes such courts to hear. 

In view of all of the authorities cited, and others which might be 
cited, we conclude, in the apposite language of Mr. Justice Bradley, 
in Provident Savings Society, v. Ford, 114 U. S. 642, 5 Sup. Ct. 1104, 
29 L. Ed. 261, quoted by Judge Maxey in Clark v. So. Pac. Ry. (C. 
C.) 175 Fed. 122: 

This suit "is pervaded from its origin to its close by United States law and 
United States authority." 

After that careful consideration which the importance of the con- 
troversy deserves, the court is clearly of the opinion that the right 
of removal exists and should be upheld. 

[3] The remaining question is: Was the application for injunc- 
tion or teniporary restraining order in the District Court appropriate? 
This question was early presented to the Supreme Court of the United 
States. In French, Trustee, v. Hay, 22 Wall. 250, note, 22 L. Ed. 857, 
the power of injunction was exercised to prevent a party whose case 
had been removed to a United States court from pursuing his remedy 
even in a state court of another state. There, too, the complainant 
relied upon a transcript of the record, as in this case. Said Mr. Jus- 
tice Swayne, for the tmanimous court : 

"This bill is not an original one. It is auxiliary and dependent in Its 
character, as much.so as if it were a bill of re\iew. The court, having Juris- 
diction in personam, had power to require the defendant to do or to refrain 
from doing anything beyond the limits of its territorial Jurisdiction which it 
might have required to be done or omitted within the limits of such territory. 
Having the possession and Jurisdiction of the case, that Jurisdiction embraced 
everything in the case, and every question arising which could be determined 
in it until it reached its termination and the Jurisdiction was exhausted. 
While the Jurisdiction lasted it was exclusive, and could not be trenched 
upon by any other tribunaL The court below might, upon a cross-bill, and 
perhaps upon motion, have given the relief which was given by the Interlocu- 
tory and the final decree in the case before us. If it could not be given in 
this case, the result would have shown the existence of a great defect in our 
federal Jurisprudence, and have been a reproach upon the administration of 
Justice. ♦ ♦ ♦ The prohibition in the Judiciary Act against the granting 
of injunctions by the courts of the United States touching proceedings in 
the state courts has no application here." 

This case was reaffirmed in Dietsch v, Huidekoper, 103 U, S. 494, 
26 L. Ed. 497. More distinctly conclusive is Madisonville Traction* 
Co. v. St. Bernard Mining Co., 196 U. S. 239, 25 Sup. Ct. 251, 49 U 
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Ed. 462. There Mr. Justice Harlan delivered the opinion of the court, 
and with his accustomed care cited the authorities. Said this learned 
jurist, in part : 

"Certain principles, relating to the removal of cases, have been settled by 
former adjudications. They are: (1) If a case be a removable one, that Is, 
If the suit, in its nature, be one of which the Circuit Court could rightfully 
take Jurisdiction, then upon the filing of a petition for removal, in due time, 
with a sufficient bond, the case is, in law, removed, and the state court in 
which it is pending will lose jurisdiction to proceed further, and all subse- 
quent proceedings in that court will be void. * ♦ ♦ (2) After the presen- 
tation of a sufficient petition and bond to the state court in a removal case, it 
is competent for the Circuit Court, by a proceeding ancillary in its nature — 
without violating section 720 of the Revised Statutes, forbidding a court of 
the United States from enjoining proceedings in a state court — to restrain the 
party against whom a cause has been legally removed from taking further 
steps in the state court. French, Trustee, v. Hay, 22 Wall. 238 [22 L. Ed. 8541 ; 
Dletech V. Huidekoper, 103 U. S. 494 [26 L. Ed. 497] ; Moran v. Sturges, 154 U. 
S. 256 [14 Sup. Ct 1019, 38 L. Ed. 981]. See also, Sargent v. Helton, 115 U. 
S. 348 [6 Sup. Ct 78, 29 L. Ed. 412] ; Harkrader v. Wadley, 172 U. S. 148 [19 
Sup. Ct. 119, 43 L. Ed. 399] ; Gates v. Bucki, 53 Fed. 961 [4 C, C. A. 116] ; Texas 
& Pacific Ry. t. Kuteman, 54 Fed. 547 [4 C. O. A. 503] ; In re Whltelaw [D. C.} 
71 Fed. 733; Iron Mountain Ry. v. Memphis, 96 Fed. 114 [37 C. O. A. 410]; 
James v. Central Trust Co., 98 Fed. 489 [39 C. C. A. 126]." 

In view of these consideratipns, we hold that the case was remov- 
able; that the application for restraining order, or temporary injunc- 
tion was appropriate and justified, and should have been granted; 
and that the judgment of the District Court denying the same should 
be reversed. It is so ordered. 
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AMERICAN PIANO CO, v. KNABE BROS. CO. 

(Circuit Court of Appeals, Sixth Circuit. February 11, 19ia) 

Nos. 2673, 2674. 

L Tbadb-Mabks and Trade-Names «=»7^— Suits fob Injunctions— Pbema- 
TUBE Suits. 

Wliere defendant, having a corporate name somewhat similar to trade- 
marks and trade-names acquired by plaintiff, was arranging to put out 
a piano bearing its corporate name upon its fall-board and with an in- 
sufficient warning notice to purchasers, plaintiff was not bound to wait 
until defendant's piano was actually on the market before filing a bill for 
an Injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. ft 89, 90; Dec Dig. «=»79.] 

2, Tbade-Mabks and Tbade-Names ^=»85 — Suits fob Injunction — ^Defenses 
— Misbbfbesbntation bt Plaintiff. 

From 1837 to 1908 William Knabe, and later his sons and a son-tn-law, 
under the name of "Wm. Knabe & Co.," and still later a corporation 
organized by the sons and the children of one of them, known as the 
"Wm. Knabe & Co. Mfg. Co.,*' manufactured pianos in Baltimore known 
to the trade as "Knabe" pianos, or "Wm. Knabe & Co." pianos, and in 
1905 these names were registered as trade-marks. In 1908 grandsons 
of the founder of the business, whose names were Knabe, and who were 

«s»For other cases see same topie & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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then In control of the corporation, assisted in consolidating it with other 
piano companies to form the plaintiff company, and the Knabe Co. trans- 
ferred to plaintiff all of its assets, including its good will, trade-marks, 
and trade-names. Later the grandsons severed their connection with 
plaintiff and organized the defendant corporation, known as the "Knabe 
Bros. Co.," which engaged in the manufacture of pianos in or near Cin- 
cinnati. On the fall-board appeared the corporate name, without further 
designation, and on the cheek-block, at the left of the bass scale, a notice 
was prominently displayed, stating that such company's product must 
not be confused with the Wm. Knabe & Co. piano of Baltimore, manu- 
factured by plaintiff, and that its managing officers were grandsons of 
the original William Knabe, and former officers of Wm. Knabe & Co. 
Held, that the fact that plaintiff had continued to advertise the connec- 
tion of the grandsons with the manufacture of plaintiff's pianos, after 
their connection with it had ceased, was not ground for denying plaintiff 
injunctive relief, where the offending publications were promptly discon- 
tinued when complained of, and no deception was intended. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94; Dec. Dig. <S=»85.] 

3. Trade-Marks and Trade-Names ^k»85 — Suits for Injunction — Defenses 
— Misrepresentation by Plaintiff. 

That defendant sold pianos other than Knabe pianos as bearing the 
Knabe guaranty was not ground for the denial of injunctive relief, where 
it was not clear that the "Knabe guaranty'* was anything more than a 
guaranty of quality. 

[Ed. Note. — For other cases, see Trade Marks and Trade-Names, Cent. 
Dig. § 94; Dec. Dig. «®=»85.] 

4b Trade-Marks and Trade-Names ^=:»85 — Suits for Injunction — Defenses 
— Misrpresentation by Plaintiff. 

In view of the conveyance to plaintiff of the trade-marks and good will 
of its predecessors, the putting out of Knabe pianos under the name of 
**Wm. Knabe & Co.," without disclosing that plaintiff was only the suc- 
cessor to Wm. Knabe & Co., did not deprive it of its right to protect the 
name against infringement. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94; Dec. Dig. <@=>85.] 

5. Trade-Marks and Trade-Names <©=»73 — Right to Use Own Name. 

Where the sale of the Knabe Co.'s assets and good will did not, in terms^ 
restrict the right of the grandsons to manufacture and sell pianos, plain- 
tiff did not, under the common law or under the registration of its 
trade-mark, have any exclusive right to the use of the name **Kuabe," 
and the grandsons had a perfect right to employ their name in the business 
of manufacturing and selling pianos, either as individuals or in the 
name of the corporation of which they were the actual managers and 
operators, provided they did not invade the good will of plaintiff's business 
and employ trade-marks and trade-names adopted by plaintiff. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. I 84 ; Dec. Dig. <&=>73.] 

6. Trade -Marks and Trade -Names ^=>74 — Reference to Previous Connec- 

tion WITH Another. 

Defendant had the right to advertise and make the most, by legitimate 
means, of the former connection on the part of its managing officers, and 
their familiarity, with the manufacture of pianos, and even of Knabe 
pianos, provided they took reasonable precautions to make it clearly 
appear that the goods sold by it were its own goods and of its own make,, 
and not those, of plaintiff or of its predecessors. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 85; Dec. Dig. <©=>74.] 

^=;»For other cases see same topic & KEY-NUMBER In nil Key-Numbered Digests & Indexes 
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7. Tbadb-Marks and Tbade-Nambs ^s»73 — Use of Sihilas Naues. 

Defendant had no right to advertise its pianos as ''Knabe*s/' as the un- 
qualified use of the word would naturally suggest origin of manufacture. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Gent 
Dig. I 84; Dec. Dig. <@=:»73.] 

& Tbade-Mabks and Trade-Names ^=»73 — Use of Siicilab Names. 

The mere use, with or without the place of manufacture, of defendant's 
corporate name on its pianos, was not enough to distinguish them from 
plalntlfTs pianos, even though script type, instead of old English used In 
plaintiff's trade-mark "Wm. Knabe & Co.," was used, as the ultimate pur- 
chaser of only ordinary information is the one to be considered, and pre- 
sumably the general public is unfamiliar with the place of manufacture of 
the Wm. Knabe & Co. pianos or the precise form of its manufacturer's 
names; and hence the court was Justified in requiring that there be 
placed on the outside of the piano a further warning notice than that given 
by the name and address on the fall-board. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84; Dec. Dig. <©=>73.] 

9. Trade-Mabks and Tkade-Names ^=»73 — Use of Similab Names. 

The court erred in requiring defendant to place its corporate name and 
a warning notice on a metal plate on the fall-board with finely inscribed 
Hues, instead of the plain and universally used lettering, as this would 
directly and unnecessarily tend to discredit the regularity of defendant's 
product. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. { 84 ; Dec. Dig. <©=>73.] 

10. Trade-Marks and Tbade-Nambs ^=»7d — Use of Sihilae Names. 

Where the name "Knabe" had come to indicate both origin and quality, 
the court erred in requiring the warning notice to state that defendant's 
piano was not a "Knabe," or an "original Knabe," as defendant was there- 
by required to disclaim the Knabe quality, as well as an implied origin of 
manufacture in plaintiff or its predecessors. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. S 84 ; Dec Dig. «s»73.] 

IL Trade-Marks and Trade-Names ^=»73 — Use of Similar Names. 

Defendant was entitled to use its corporate name as manufacturer upon 
the fall-boards of its pianos. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. 184; Dec. Dig. t9=>73.] 

12. Tkade-Mabks and Trade-Names «s>7.? — Use of Similar Names. 

Where no sufficient warning notice could be put on the fall-boards with- 
out substantially mutilating and thereby unduly discrediting defendant's 
pianos, it was not imperatively necessary that such notice shcmld imme- 
diately follow the manufactui-er's name, and, though such name appeared 
upon the fall-board, a proper notice permanently attached to the cheek- 
block, in black upon a white ground, in letters readily legible, would 
sufficiently protect plaintiff's rights in connection with a notice required 
to be displayed in salesrooms and inserted in advertisements. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 84 ; Dec. Dig. «©=»73.1 

13. Trade-Marks and Tbade-Names ^=»73 — Use of Similar Names. 

Tbe notice originally used by defendant was not a sufficient warning, 
as it did not show that the piano was not the product of the original 
manufacturers of Knabe pianos, and plaintiff was entitled to such a 
notice; and hence a notice should be required, stating that the piano 
was not made by Wm. Knabe & Co., of Baltimore, the original manufac- 
turer of Knabe pianos, nor by Wm. Knabe & Co. Mfg. Co., nor by plaintiff, 

€=;iFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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successors of Wm. Knabe & Co., that the Knabe Bros. Co., maker of 
the piano, had no connection with those companies, and that its manag- 
ing officers were grandsons of the original Knabe, and former officers of 
the Knabe Co. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. f 84 ; Dec. Dig. <S=»73.] 

14. Tba de-Marks and Tbade-Names «=>73— Unfair Competition — ^Dispar- 

agement OF Another's Goods. 

Defendant had a right to advertise and represent its pianos as the 
only pianos made by a Knabe, or by a living Knabe, so long as such repre- 
sentation was true, provided It made It clearly appear that It and its 
officers had no connection, by miccession, Inheritance, or otherwise, with 
the business of the original manufacturers of the Knabe piano or the 
successors of those original manufacturers. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 84; Dec. Dig. «S=»73.] 

15. Trade-Marks and Trade-Names ^=»73 — Use of Similar Names. 

It was error to enjoin defendant from representing or advertising that 
its pianos were Knabe pianos, and the Injunction should be so limited as 
to permit the assertion of a claim that lt& pianos had the quality of 
Knabe pianos, provided there was such an unmistakable disclaimer as 
to origin of manufacture as to preclude confusion. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. <©=>73.] 

16. T[?rade-Marks and Teade-Names ^=»73 — ^Use of Similar Names. 

Defendant in this case Is required to insert conspicuously in its circulars, 
catalogues, and advertisements, and to frame and keep In display upon 
its pianos, in salesrooms in which they were offered for sale, a notice 
stating in brief form ttie history of the Knabe business, the former con- 
nection therewith of defendant's organizers, the severance of their 
connection therewith, the organization of defendant, the distinction in 
name between the two pianos, and the lack of any connection between de- 
fendant's and plaintiff's pianos. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 84; Dec. Dig. <S=»73.] 

Cross-Appeals from the District Court of the United States for the 
Southern District of Ohio ; Howard C. HoUister, Judge. 

Suit by the American Piano Company against the Knabe Bros. Com- 
pany. From the decree, defendant appeals, and plainti£E cross-appeals. 
Modified. 

Kramer & Bettman, of Cincinnati, Ohio (Gilbert Bettman, and John 
D. Ellis, both of Cincinnati, Ohio, of counsel), for appellant and cross- 
appellee. 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, Ohio, and 
Masten & Nichols, of New York City, for appellee and cross-appellant. 

Before KNAPPEN and DENISON, Circuit Judges, and CLARKE, 
District Judge. 

KNAPPEN, Circuit Judge. The case is here on appeal and cross- 
appeal, respectively, from a final decree upon pleadings and proofs 
in a suit brought by the American Piano Company against the Knabe 
Bros. Company for infringement of trade-mark and for unfair com- 
petition. 

^=»Por other cases see same topic St KEY-NUMBER in all Key-Numbered Digests & Indexes 
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William Knabe began the manufacture of pianos at Baltimore, Md., 
in 1837, continuing therein until his death in 1864, doing business for 
the most of that period in the name of Wm. Knabe & Co. Upon his 
death, his sons Ernst and William II, together with his son-in-law 
(Keidel), succeeded to the business, carrying it on in the same firm 
name until 1889, when the business was incorporated as '*Wm. Knabe 
& Co. Manufacturing Company of Baltimore City," with a capital stock 
of $1,000,000; Ernst Knabe being president until* his death in 1894. 
Ernst's two sons, Ernst, Jr., and William III, entered the business 
when respectively 17 years of age, serving a thorough apprenticeship 
in the manufacture of pianos and every part thereof, and acquiring 
experience, skill, education, and training in such manufacture accord- 
ing to the Knabe standards and traditions. Upon the death of Ernst 
Knabe, Sr., his two sons named succeeded to his interest and became 
directors and officers; Keidel being manager. In 1898 Keidel sold 
out his interest to Ernst, Jr., and William III, who thereupon became 
the owners of substantially all the capital stock of the corporation and 
its active managers, being also president and vice president, respec- 
tively. In 1905 the Wm. Knabe & Co. Manufacturing Company reg- 
istered, under the law of 1905 (Act Feb. 20, 1905; c. 592, 33 Stat. pt. 1, 
p. 724), three trade-marks, one upon the word ''Knabe" alone, another 
upon that word in design, the third upon the name "Wm. Knabe & 
Co." in old English type. The pianos made by Wm. Knabe & Co. 
and the Wm. Knabe & Co. Manufacturing Company have generally 
been known to the trade either as "Wm. Knabe & Co." pianos or as 
"Knabe" pianos, usually, at least, bearing the name "Wm. Knabe & 
Co." on the fall-board. The Knabe piano has always been a high-class 
instrument. 

In 1908 the American Piano Company was organized by way of 
consolidation of the Wm. Knabe & Co. Manufacturing Company, 
Chickering & Sons, and the Foster-Armstrong Company ; the consoli- 
dated company acquiring all the capital stock of the Knabe Company 
(paying therefor in stock of the American Piano Company) and the 
Knabe Company conveying to the American Piano Company all its as- 
sets (with certain immaterial exceptions), expressly including good will, 
trade-marks, and trade-names. Ernst Knabe, Jr., and W^illiam Knabe 
' III were active spirits in the formation of the American Piano Com- 
pany, and upon its organization became actively connected with the 
management of its business, becoming directors and respectively pres- 
ident and vice president. In 1910, as a result of disagreements and lit- 
igation, the two Knabes retired from the American Piano Com- 
pany, having parted with all their stock therein. In 1911, through the 
aid of their friends, they organized, under the laws of Ohio, a corpo- 
ration known as the "Knabe Bros. Company," acquiring the capital 
stock, plant, and properties of the Smith & Nixon Piano Company 
at Norwood, Ohio (Ernst Knabe moving to Cincinnati from Baltimore), 
and proceeded to manufacture, not only the Smith & Nixon piano, 
under that name, but also the piano here in question. The latter piano, 
as first manufactured, bore upon its fall-board the words "Knabe 
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Bros. Co., Cincinnati" (without other designation), and upon the cheek- 
block, at the left of the bass scale, the following prominently displayed 
notice : ^ 

"NOTICE. 

"Our product must not be confused with the Wm. Knabe & Co. piano of 
Baltimore, now manufactured by the American Piano Ck). 

"The managing officers of this Company are Ernst J. Knabe, Jr., and Wm. 
Knabe III, grandsons of the original Wm. Knabe and formerly officers of Wm. 
Knabe & Co. of Baltimore. 

"•This piano is absolutely guaranteed as to workmanship and material 

and has been inspected personally by " (blanks being left for signature^ 

date and number). 

Thereupon the American Piano Company filed its bill to restrain 
the Knabe Bros. Company from using the word "Knabe" as a part of 
its corporate name in manufacturing, selling, or dealing in pianos, or 
using upon its pianos any name or mark in which the word "Knabe"^ 
appears, or of which it forms a part, and from using that word, either 
alone or with other words, in circulars, catalogues, letter heads, adver- 
tisements, labels, or otherwise, in connection with the manufacture, 
sale, or hire of pianos; also from holding out defendant's pianos as 
"Knabe pianos." By cross-bill defendant sought to restrain plaintiff 
from certain alleged unfair misrepresentations. 

A preliminary injunction was issued restraining defendant from 
placing upon its fall-boards the marking before referred to, and per- 
mitting only in place thereof the use of a metallic plate, which as 
finally approved by the court was less than three inches long and about 
one inch wide, bearing the following engraved inscription : 

"The Knabe Bros. Company. This piano is not an original *Knabe,* but is 
made under the supervision of E. J. and Wm. Knabe III, grandsons of the 
oilginal Wm. Knabe I." 

Plaintiff was at the same time, on defendant's application, en- 
joined from publishing statements that the Knabes of the present 
' generation are still making the Wm. Knabe pianos, or are connected 
with that company, or that Ernst Knabe, Jr., or Wm. Knabe III have 
any connection with the American Piano Company. Thereafter, dur- 
ing the pendency of suit, defendant used upon its fall-boards only the 
metallic plate permitted by the court's order, discontinuing the use* 
of the cheek-block notice. The final decree made no change respecting 
the markings permitted upon the fall-boards or the exterior of the 
pianos, except that the word "original" was to be omitted ; tlie plate 
thus containing the statement "This piano is not a Knabe." Defendant 
was also perpetually enjoined from representing by advertisement or 
otherwise that its pianos are the only pianos made by a Knabe or 
by a living Knabe,^ or that complainant's pianos are not Knabe pianos 
in fact, but only in name; also from representing by advertisement 
or otherwise that any part of complainant's business has been moved 

i In fact the two Knabes mentioned seem to be the only living Knabes 
engaged in the piano business; Charles Keidel, a grandson of Wm. Knabe I, 
was for a time connected with the American Piano Co., but died during the 
pendency of this suit. 
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to Norwood or Cincinnati, or that defendant, or either or both of 
the Knabes mentioned, succeeded to the business conducted by com- 
plainant's Knabe factory ; also from in any manner attempting to in- 
jure the good will and reputation of complainant or of the Wm. 
Knabe & Co. Manufacturing Company, as well as from doing anything 
which would lead tlie public to believe that defendant's pianos are 
Knabe pianos. The final injunction imposed restraint upon plaintiff 
substantially as did the temporary injunction. 

[1] Defendant not only complains of the extent of the relief 
granted plaintiff, but asks that the bill be dismissed. Apart from the 
meritorious question whether defendant has invaded plaintiff's rights, 
the dismissal asked does not rest upon meritorious grounds. True, 
the bill was filed before defendant's pianos were actually upon the 
market; but defendant was arranging to put out a piano bearing its 
corporate name upon its fall-board and with the warning notices 
stated. Assuming for the present that the warning intended to be em- 
ployed was insufficient, plaintiff was not bound to wait until the piano 
was actually on the market. 

[2-4] But plaintiff is '•jharged with coming into court with unclean 
hands : (1) By continuing to advertise by signs, catalogues, and oth- 
erwise the connection of Ernst, Jr., and William III with the manu- 
facture of plaintiff's Knabe pianos after their connection with the 
plaintiff company had ceased ; (2) by advertising "club sales" of pianos 
not in fact Knabe pianos as bearing the Knabe guaranty ; and (3) in 
deceiving the public by selling pianos under the Knabe name without 
disclosing the plaintiff's successorship to Wm. Knabe & Co. It ap- 
pears, however, that the offending publications were promptly dis- 
continued when complained of, and we are not convinced that decep- 
tion in that regard was intended. As to the second point: Plaintiff 
sold other pianos besides the Knabe, including some taken in exchange, 
and it is not clear that the "Knabe guaranty" meant in the case in 
question that the pianos were sold as Knabe pianos, or went beyond 
the guaranty of quality. Respecting the third point: In view of the 
conveyance to plaintiff of the name, trade-marks, and good will of its 
predecessors, a putting out of Knabe pianos under the name of "Wm. 
Knabe & Co." did not, in our opinion deprive plaintiff of the right 
to protect the name against infringement. Herring v. Hall, 208 U. S. 
554, 557, 558, 28 Sup. Ct 350, 52 L. Ed. 616; Chickering v. Chick- 
cring (C. C. A. 7) 215 Fed. 490, 499, 500, — C. C. A. . 

[5-8] Coming to the meritorious question: By the sale of the Wm. 
Knabe & Co. Manufacturing Company's assets and good will, the 
right of Ernst Knabe, Jr., and William Knabe III, to manufacture 
and sell pianos was in no way restricted in terms. Subject to the lim- 
itation hereafter stated, they thus had a perfect right, on severing* 
their connection with the plaintiff company, to employ their own names 
in the business of manufacturing and selling pianos, either as indi- 
viduals or in the name of the corporation of which they were the 
active managers and operators, and which in a proper sense repre- 
sented their personal business. They had, however, no right to em- 
ploy the trade-marks and trade-names which plaintiff had obtained 
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under the purchase of the Knabe Manufacturing Company's assets, 
or to invade the good will of that business. But by virtue neither of 
the common law nor of the registration under the statute of 1905 
did plaintiff, as successor to Wm. Knabe & Co. or otherwise, obtain 
tlie exclusive right to the Use of the name Knabe as a part of the cor- 
porate name in which the business was done. Howe Scale Co. v. 
Wyckoff, 198 U. S. 118, 134, 25 Sup. Ct. 609, 49 L. Ed. 972, and fol- 
lowing; Donnell v. Herring, 208 U. S. 267, 272-278, 28 Sup. Ct. 288, 
52 L. Ed. 481, and following; Herring v. Hall, supra; Davids Co. v. 
Davids, 233 U. S. 462, 470, 34 Sup. Ct. 648, 58 L. Ed. 1046; Hall v. 
Herring (C. C. A. 6) 146 Fed. 37, 40, 76 C. C. A. 495, 14 L. R. A. (N. 
S.) 1182, and following; Stix, Etc., Dry Goods Co. v. Amer. Piano 
Co. (C. C. A. 8) 211 Fed. 271, 274, 127 C. C. A. 639; Nashville Syrup 
Co. v. Coca-Cola Co. (C. C. A. 6) 215 Fed. 527, 132 C. C. A. 39, Ann. 
Cas. 1915B, 358. 

Defendant had further the right to advertise and make the most, by 
legitimate means, of the former connection on the part of its manag- 
ing officers and their familiarity with the manufacture of pianos, and 
even of Knabe pianos, and to get the benefit of such legitimate pres- 
tige as was afforded thereby. This right, however, to employ the fam- 
ily name of these Knabes in connection with their own business was 
subject to this stringent limitation; the name could be employed only 
upon condition that reasonable precaution be taken to make it clearly 
appear that the goods were defendant's own goods and of its own 
make, and not those of plaintiff or its predecessors. If defendant 
did not employ plaintiff's trade-marks or trade-names, and in connec- 
tion with tiie use of its own corporate name took such steps as to 
make clear the actual origin of the goods and to prevent misunder- 
standing and confusion with plaintiff's goods, defendant has not in- 
fringed plaintiff's rights so far as the mere putting out of pianos is 
concerned; otherwise, plaintiff's rights have been invaded. Defend- 
ant, of course, had no right to use the trade-name of "Knabe," or 
"Wm. Knabe & Co." (indeed, defendant disclaims such right), for 
the use of those names would naturally and directly tend at least to 
create confusion as to the origin of the goods. Nor has defendant 
the right to advertise its pianos as Knabe's, for the unqualified use of 
that word naturally suggests origin of manufacture. It is also clear 
that the mere use, either with or without the place of manufacture, 
of the name Knabe Bros. Company is not enough to distinguish de- 
fendant's goods from plaintiff's, for the general public is presumably 
unfamiliar with the place of manufacture of the Wm. Knabe & Co. 
pianos or the precise form of the manufacturer's name. The name 
"Knabe" is the impressive feature; and while dealers are presumably 
in little, if any, danger of being misled by the use of defendant's name 
without other warning, the ultimate purchaser of only ordinary in- 
formation is the one to be considered. De Voe Snuff Co. v. Wolff 
{C. C. A. 6) 206 Fed. 420, 424, 124 C. C. A. 302, and cases there 
cited. It is also clear that defendant's use of script type (instead of 
the use of the old English of the trade-mark "Wm. Knabe & Co.") 
does not sufficiently distinguish. 
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[B, 10] While there was on the inside of the piano a notice that 
defendant had no connection with the Wm. Knabe Company or with 
plaintiff, we have no assurance that prospective purchasers would 
necessarily see or be attracted by this notice. The court was thus 
clearly justified in requiring that there be placed on the outside of 
the piano further warning notice than given by defendant's name 
and address on the fall-board. But we think the adoption of the 
metal plate as such a warning notice exceeded what was proper and 
necessary. The fact that defendant used on its pianos its own cor- 
porate name (containing the name "Knabe") required it to explain, but 
not to apologize; and we think the use of the metal plate with its 
finely inscribed lines, instead of the plain and universally used let- 
tering upon the fall-board, directly and unnecessarily tended to dis- 
credit the regularity of defendant's product. We also think the state- 
ment that the piano is "not an original Knabe," or "not a Knabe," is 
unjustified; for thereby defendant was made to disclaim that the 
Knabe quality resided in its piano, and it fairly appears that the name 
"Knabe" has come to indicate both origin and quality. Defendant 
was bound to disclaim an implied origin of manufacture in plaintiff 
or its predecessors ; it was not bound to disclaim such quality in its 
product. 

[11-13] We think defendant entitled to use its corporate name as 
manufacturer upon the fall-boards of its pianos. The question is: 
How can plaintiff in such case be adequately protected by warning 
notice? It is manifestly impossible to put a sufficient notice on the 
fall-boards without substantially mutilating and so unduly discredit- 
ing the pianos. There is no imperative requirement that the notice 
immediately follow the use of the manufacturer's corporate name. 
The rule, as variously stated, is that defendant must accompany the 
use of its name "with the explanation" (Merriam v. Saalfield, 198 Fed. 
at page 375, 117 C. C. A. 245); it must "unmistakably inform" the 
public that the article of its production (Singer v. June, 163 U. S. at 
page 200, 16 Sup. Ct. 1002, 41 L. Ed. 118); it must so distinguish 
&iat *'no one with the exercise of ordinary care can mistake" (Sax- 
lehner v. Eisner, 179 U. S. at page 41, 21 Sup. Ct. 7, 45 L. Ed. 60) ; 
it must give "the antidote with the bane" (Herring v. Hall, 208 U. 
S. at page 559, 28 Sup. Ct. 350, 52 L. Ed. 616) ; it must be "clearly 
made to appear" that the goods were defendant's, and not those of 
plaintiff or its predecessors (Davidg v. Davids, 233 U. S. at page 
471, 34 Sup. Ct. 648, 58 L. Ed. 1046) ; the name cannot be used "with- 
out also giving information to the public" that it is not the business 
formerly carried on by Wm. Knabe & Co. (Hall v. Herring, 146 Fed. 
at pages 37, 44, 76 C. C. A. 495, 14 L. R. A. [N. S.] 1182) ; in other 
words, the means adopted must be adequate to fully prevent confusion. 
True, in the Waterman Pen Case, 235 U. S. 93, 94, 35 Sup. Ct. 91, 59 
L. Ed. 142, the warning notice was required to be "juxtaposed" with 
the name of the manufacturer (and see Waterman v. Drug Co. [C. C. 
A. 6] 202 Fed. at page 169, 120 C. C. A. 455) ; but in the case of a pen 
a warning notice unless immediately juxtaposed would be inoperative. 

A piano, however, presents different considerations ; its purchase is 
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a substantial one, and a prospective purchaser usually looks pretty 
carefully before buying. We see no reason to doubt that a completely 
effective warning against confusion as to origin would be furnished 
by a proper notice permanently attached to the cheek-block, in black 
upon a white ground, in letters readily legible, in connection with the 
modification of the fall-board inscription hereafter provided and 
the display of the notice we shall later speak of, and which we print 
in the margin of this opinion. It seems inconceivable that any pro- 
spective buyer would fail to see and read a notice so prominently 
displayed on the cheek-block, ^e think, however, the notice used 
by defendant, before the adoption of the metal plate on the fall-board, 
was an insufficient warning. It did not distinctly show that the piano 
was not the product of the original manufacturers of Knabe pianos, 
and such notice we think plaintiff entitled to. The inscription upon 
the fall-board should be in substantially the words "Made by Knabe 
Bros. Co., Cincinnati." The cheek-block notice should be without or- 
namentation, and in plain, legible letters, as large as in defendant's 
first manufacture, and in substantially the following form : 

"NOTICE. 

"This piano is not made by Wm. Knabe & Co. of Baltimore, who were the 
original manufacturers of the Knabe pianos, nor by the Wm. Knabe & Co. 
Mfg. Co., nor by the American Piano Co., successors of Wm. Knabe & Co. 
The Knabe Bros. Co. (maker of this piano) is not the successor of and has 
no connection with either of those three companies. 

"The managing officers of the Knabe Bros. Co. are Ernst J. Knabe, Jr., and 
William Knabe III, grandsons of the original Wm. Knabe, and formerly 
officers of the Wm. Knabe & Co. Mfg. Co. .of Baltimore." 

There may be added, if desired, the guaranty and statement of 
inspection, as in the original cheek-block notice. Counsel will be 
heard upon the precise language of the notice in connection with the 
settling of the form of mandate. No markings upon the piano should 
be required, other than the fall-board and cheek-block inscriptions 
referred to, in connection with those already used on the interior of 
the piano. 

We are aware that in Chickering v. Chickering, 215 Fed. 490, 

C, C. A. , the Circuit Court of Appeals of the Seventh Circuit 

practically required defendant to use on its fall-board a new name for 
the piano. But the Chickering Case differs materially from the in- 
stant case; there the defendants were only remotely related to the 
original manufacturers of Chickering pianos, and had never until 
the alleged infringing action been in any way connected with the man- 
ufacture of Chickering pianos, so that the right to use their own name 
was rightly judged by a much stricter standard. Moreover, the use 
of a notice upon the cheek-block was evidently not considered, and 
apparently not suggested. We think there is no necessary conflict be- 
tween our conclusion and that adopted in the Chickering Case. 

[14,15] Coming to the subject of defendant's representations, by 
advertising and otherwise: The advertising employed by defendant, 
or its agent, or both, went in some instances beyond what was proper ; 
and we approve the restraint imposed by the court below in that re- 
gard, except in two particulars : (a) In paragraph 3 of the decree de- 
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fendant is enjoined from stating or representing, by advertisements 
or otherwise, that the pianos manufactured by or for defendant' are the 
only pianos made by a Knabe or by a living Knabe, or words to that 
effect. We think defendant entitled to make this statement if and so 
long as it is the truth (as wc understand it to be), provided, always, 
it is made clearly to appear that defendant and its officers have no 
connection by succession, inheritance or otherwise, with the business 
of the original manufacturers of the Knabe piano or the successor 
of those original manufacturers, (b) In paragraph 6 of the decree de- 
fendant is enjoined from making any statement, by advertisement 
or otherwise, that would lead the public to believe that pianos man- 
ufactured by or for defendant, or to be disposed of by or for it, are 
Knabe pianos. This should be so limited as not to forbid the asser- 
tion of a claim that defendant's pianos have the quality of Knabe 
pianos, provided, of course, there 'is such unmistakable disclaimer as 
to origin of manufacture as to preclude any confusion in that re- 
spect. 

[18] In the case of Stix, Baer & Fuller Dry Goods Co. v. Amer- 
ican Piano Co., 211 Fed. 271, 127 C. C. A. 639 (to which case the 
plaintiff and defendant here were parties), the Circuit Court of Ap- 
peals of the Eighth Circuit (211 Fed. 277, 127 C. C. A. 639) prescribed 
the form of restraint imposed on the use of the name Knabe, together 
with the form of a notice (before referred to and marginally printed 
below * ) required to be conspicuously inserted in circulars, catalogues, 
and advertisements, and to be framed and kept displayed upon de- 
fendant's pianos in all salesrooms in which they are offered for sale. 
For the sake of uniformity, and also because the requirement and no- 
tice meet our approval, the decree herein will contain similar provi- 
sion. 

We agree, also, with the Circuit Court of Appeals of the Eighth 
Circuit that oral representations, while not required to be as explicit 
as those in writing, should be in harmony with the provisions referred 
to. It follows from what we have said that the injunction provisions 
of the final decree relating to plaintiff meet our approval. 

The District Court is directed to so modify its decree as to conform 
to the views we have expressed. The defendant will recover its 
costs of this court 

« NOTICE. 

Tbe Knabe Piano was made from 1837 to 1889, at Baltimore, by William 
Knabe & Co. In 1889 this firm was incorporated as William Knabe & Co. 
Manufacturing Company, and continued under that name until 1908, when it 
sold all its property, good will, and trade-name to the American Piano Com- 
pany, which has since been, and now is, carrjring on said business at Bal- 
timore. 

Ernst J. Knabe, Jr., and William Knabe III, learned the business from 
their father, Ernst Knabe, who had charge of it from 1864 to 1S94. They 
were president and vice president of the above companies from 180S to 1911. 
In the latter year they withdraw from the American Piano Company and 
organized the Knabe Broa Company, and began making pianos in Cincinnati. 

Tbe piano made at Baltimore has been, and now is, known to the trade as 
the "Knabe" or "William Knabe & Co." piano. The piano of the Knabe Bros. 
Company is named "The Knabe Bros.'* piano. It Is a new manufacture^ and 
baa no connection with the pianos made at Baltimore. 
229F.--d 
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ENGLISH et aL v. BROWN et aL 

(Circuit Court of Appeals, Third Circuit January 28, 1916.) 

Nos. 2007, 2008. 

1. Fraudulent Conveyances tS=>170— Transitibs Between Husband and 

Wife — Payment of Pre-existing Indebtedness. 

A husband in falling circumstances was Indebted to his wife, and also 
to complainants, who had brought suit on their debt. The wife knew of 
such suit, and that the husband was in failing circumstances, and both 
she and the husband knew that he could not discharge both debts, and that 
payment of the one debt meant loss to the other creditor of his or her 
debt. The husband paid his debt to his wife, by transferring to her 
corporate stock the value of which was inadequate to cover his debt to 
her. Held that, in view of the rule in New Jersey that an insolvent 
debtor may prefer one creditor, even though the preferred creditor is his 
wife, this transfer was not a fraud upon complainants, even though the 
husband intended to defraud them ; the wife accepting the stock for the 
sole purpose of obtaining payment of her debt, and not for the purpose of 
aiding her husband to defraud complainants. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent Dig. 
§ 521 ; Dec. Dig. <®=»170.] 

2. Judgment ^s>589 — ^Merger of Causes of Action. 

B. was one of the promoters of a corporation, and contracted to give 
complainants a specified amount of the preferred and common stock in 
such corporation to be issued to him. He failed to turn over any stock to 
complainants, and they sued for breach of the contract, and recovered 
Judgment for damages in New York, upon which they sued and recovered 
a judgment in New Jersey. Thereupon they brought an action to set 
aside transfers of the stock from B. to his wife, on the ground that they 
were made to defraud creditors, and were unsuccessfuL Held that, if 
they ever had any equitable lien on the stock, it was merged in the 
Judgment for damages and no longer existed. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. g| 1062-1065, 
1100, 1101; Dec. Dig. «S=»589.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Wm. H. Hunt, Judge. 

Suit by Paul A. English and others against Ella Wyman Brown and 
others. From a decree (219 Fed. 248) granting complainants part of 
the relief asked for, defendants appeal, and complainants file cross- 
appeal. Affirmed in part, and reversed in part, with directions. 

Andrew Foulds, Jr., of New York City, and H. C. Brome, of Omaha, 
Neb., for complainants. 

C. G. Parker, of Newark, N. J., for defendants. 

Before BUFFINGTON, McPHERSON, and WOOIXEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The principal questions for review 
are, first, whether certain transfers of stock made by a husband to 
his wife under circumstances which include the husband's indebtedness 
to his wife and to others, and the husband's insolvency and his wife's 
knowledge thereof, were in fraud of creditors; and, second, whether 

^ssFoT other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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an equitable Hen upon the stock transferred prevails against the wife 
in favor of the complainants. 

The complainants, who will be referred to informally as English 
brothers, were interested in plaster mills located in various parts of 
the country. Charles B. Brown, the husband of the defendant EUa 
Wyman Brown, was associated with Jones and McCormick, lawyers, 
in the promotion of the United States Gypsum Company. In Janu- 
ary, 1902, Brown concluded a contract with English brothers by which 
their plaster properties were conveyed to the Gypsum Company upon 
terms unimjtortant to this litigation. Incidental to this transaction, 
English brothers and Brown had entered into another but entirely sep- 
arate contract, whereby Brown promised to give English brothers, "for 
their services in this deal out of (his share of) the promotion fund, 
$31,250 preferred stock -nd $18,750 common stock of U. S. Gypsum 
Co. when the stock is issued for promotion." In May, 1902, the pro- 
motion stock was issued, and Brown received 330 shares of preferred 
and 330 shares of the common stock of the company. Aside from 
the promotion shares which were issued to him directly, Brown was 
interested in promotion shares to be issued to Jones and McCormick, 
under a contract made between them in 1901. By this contract, Brown 
or his assignee became entitled to, and in February, 1912, received, 
137 shares of the preferred and 152 shares of the common stock, 
making Brown's entire holdings of promotion stock 467 shares of pre- 
ferred and 482 shares of common. 

Brown failed to deliver to English brothers the shares promised 
under the contract of January 10, 1902, and at different times trans- 
ferred his shares and assigned his rights in the Jones and McCormick 
contract to his wife. He made the transfers to his wife at different 
periods, and, as it is contended, under different circumstances, which 
figured in the decree entered in the litigation subsequently instituted. 

The transfers were as follows: 

1. On February 20, 1903, Brown transferred to his wife 200 shares 
of preferred and 100 shares of common stock of the company. 

2. On May 15, 1905, he transferred or assigned to his wife all his 
interest in the Jones and McCormick contract, which in February, 
1912, yielded her 137 shares of the preferred and 152 shares of the 
common stock. 

3. On August 3, 1909, he transferred to his wife 130 shares of the 
preferred and 230 shares of the common stock. 

After the second transfer, namely, on June 13, 1905, English broth- 
ers sued Brown on the contract in the Supreme Court of New York. 
On January 5, 1906, that court made an award that Brown deliver 
to English brothers, within thirty days, the shares in question, or, in 
the alternative, suffer damages in the sum of $16,298.74. Brown nei- 
ther delivered the stock nor paid the judgment, but retaliated by in- 
stituting an action by foreign attachment against English brothers, 
in which he attached the judgment against himself, and recovered 
judgment in the sum of $52,750. This judgment was vacated in June, 
1910. Brown v. English, 131 App. Div. 909, 115 N. Y. Supp. 1113; 
Brown v. English, 137 App. Div. 900, 122 N. Y. Supp. 1123. 
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In the meantime Brown had moved to New Jersey, where English 
brothers instituted two actions against him in a court of that State, 
one upon the judgment entered against him in the State of New York 
for the damages awarded, and the other for damages growing out of 
Brown's alleged malicious action against them in the State of New 
York. Judgment was entered by the New Jersey court in the former 
suit for $21,490.20, and in the latter for $5,320.34. While these ac- 
tions were pending, Brown died, and Ella Wyman Brown, his admin- 
istratrix, was made party. In the course of her administration, Ella 
Wyman Brown filed an inventory in the Orphans' Court of Morris 
County, New Jersey, showing Brown's estate to be insolvent, where- 
upon EngUsh brothers filed a petition alleging that Brown owned the 
promotion shares of stock of the Gypsum Company transferred to his 
wife, and praying discovery of the condition of his estate with re- 
spect to that stock. These proceedings were abortive and were sub- 
sequently discontinued. On December 5, 1912, the complainants filed 
a bill in the District Court of the United States for the District of 
New Jersey, seeking to avoid the stock transfers by Brown to his 
wife on the ground diat they were made in fraud of the complainants* 
rights as creditors, and inferentially, to establish a claim of an equita- 
ble lien upon the stock. We have now before us an appeal and a 
cross-appeal from the decree entered in that case. 

As appears in its opinion, reported in 219 Fed. 248, the District 
Court treated each transfer as a separate transaction, controlled and 
adjudged by the circumstances surrounding it. The court found that 
the first transaction, or tfie transfer of 1^3, was valid, saying that: 

**In the light of the decisions of the New Jersey Courts, which are not out 
of harmony with the decisions of the Supreme C6urt of the United States, 
the transfer to Mrs. Brown hy her husband was yaUd, and was made for 
ample consideration by way of advances made to him by her from her sep- 
arate estate, and with intent on his part to repay her, and without intent or 
purpose on his or her part to hinder or delay these plaintiffs or any one else 
in the collection of any claims that they might have against him at the time 
of the transfer. The stock, therefore, was lawfully made over to Mrs. Brown, 
and the plaintiffs have failed to establish any right or claim to it, or to any 
proceeds which ever passed into the hands of Mrs. Brown by reason of any 
sales of it, or any part of it." 

In holding valid the second transaction, that is, the assignment on 
May 15, 1905, of Brown's interest in the Jones and McCormick con- 
tract, the court said: 

"This, too, under the evidence, must be regarded as a bona fide transfer or 
sale and not as a pledge. * * * The conclusion is irresistible that when 
the transfer was made, Brown was solvent and paid a fair consideration, and 
that he and his wife acted in good faith in the matter." 

We concur with the conclusions of the learned trial judge that the 
first and second transfers of stock by Brown to his wife were valid, 
and subscribe to the reasoning by which those conclusions were reach- 
ed, as it appears at length in the opinion reported in 219 Fed. 253 
to 261. It is therefore unnecessary to review the testimony or repeat 
the considerations which control our judgment in affirming this por- 
tion of the decree. It may, however, have a bearing upon a discus- 
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sion of the third transfer to note that in reaching the conclusion that 
the first and second were valid, the learned trial judge was greatly 
impressed, if not controlled, by the fact of Brown's solvency at the 
time of those transfers as evidence of good faith and lack of fraud. 
Evidence of Brown's solvency at the time of the first and second 
transfers and of his insolvency at the time of the third transfer seems 
to be the evidence upon which the learned trial judge distinguished 
the transactions and upon which he found the first two valid and the 
last invalid. While we recognize the probative force of the evidence 
of Brown's solvency as affecting the validity of the first two transfers, 
we are not inclined to hold that the evidence of his insolvency at the 
time of the third transfer is alone sufficient to distinguish that trans- 
action from the former and to compel a different decree. The change 
in Brown's affairs from solvency to insolvency creates a change in 
the questions presented by the several transactions, but does not of 
itself necessarily transform the transaction from a valid to a fraudu- 
lent one. 

The decree holding valid the first and second transfers was based 
upon evidence which established that at the time of the first and sec- 
ond transfers. Brown was indebted to his wife for monies loaned him 
from her separate estate, in amounts equal to the value of the stock 
transferred; that he transferred only so much of the stock as was 
necessary to discharge his obligations to his wife, retaining the bal- 
ance; that he was solvent, and his solvency was known to his wife, 
and that English brothers had not asserted a claim to the stock trans- 
ferred. 

[1] When the learned trial judge came to consider the third trans- 
action, which embraced the transfer on August 3, 1909, of the re- 
mainder of Brown's shares, he conceived that he was confronted with 
a "changed situation." With respect to Brown's indebtedness to his 
wife, he said: 

"It may be assumed that between May 15, 1905 (the date of the second 
transfer), and August 3, 1909 (the date of the third transfer), her advances 
to her husband and his collections for her account aggregate $20,963.18, so 
that when in 1909 Mr. Brown transferred to her all the stock he then had in 
the corporation, 130 shares of preferred and 230 shares of common, their val- 
ue teas inadequate to cover his debt to her," 

He further found that while Brown's wife had loaned to her hus- 
band this considerable sum of money between the dates of the second 
and third transfers, English brothers, within the same period, had in- 
stituted their action in the State of New York making a claim to 
Brown's shares ; that Brown, as well as his wife, knew of the suit of 
English brothers and of its termination ; that — 

"much of the money advanced by her was received by Brown when he was in 
failing circumstances and when Mrs, Brown knew he was so situated, and 
the shares were turned over to Mrs. Brown when he was loithout means where- 
uHth to meet the cHaims of the English l)rother8 under the orl^nal agree- 
ment between himself and them, and when he and his wife both knew that 
the English brothers were both diligently pressing their rights and that the 
transfer of the stock would necessarily operate to hinder and delay the col- 
lection of the yew York judgment held by the English brothers, and which was 
wltbout Just right attached t)y Brown. I should say that under such drcum- 
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Stances, tbe transaction ought not to be sustained, for the manifest purpose 
of the turning over on his part was to maJce it impossible for his Judgment 
creditors to recover that to which they were Justly entitled and to which 
they had been entitled ever since the organization of the Gypsum Company, 
and I think it must be found tfiat the toife, for the purpose of oAding him as 
well as to obtain, a preference^ took the shares with fuU knowledge of the 
circumstances and of the Judgment and the proceedings on the part of her 
husband to defeat the payment of the same, and that his and her <icts were 
done with the purpose of hindering and defrauding his creditors, the English 
brothers." 

The substance of this finding, as we understand it, is that although 
Brown was bona fide indebted to his wife and the consideration paid 
by her for the stock was adequate, yet her knowledge of her hus- 
band's insolvency, of his indebtedness to English brothers, and of his 
inability to pay the same if she acquired the stock, disclosed the wife's 
complicity in her husband's fraud and made the transaction void. In 
searching for evidence of fraud in the third transaction different from 
that which related to the first and second transactions, we find noth- 
ing that distinguishes the latter from the former excepting the evi- 
dence that in the last transaction Brown transferred to his wife the 
entire remainder of his stock, and not, as in the other transactions, only 
a part of it; that at the time of the last transfer Brown had become 
insolvent, and English brothers were pressing tlieir claim against him ; 
and Brown's wife had knowledge of both of these facts. This evi- 
dence does change the situation, at least to the extent of presenting a 
question different from those presented by the first two transactions. 
The difference in the situation, however, does not alone and of neces- 
sity compel a different finding, for the new question created by the 
changed situation must be determined by principles of law applicable 
to its peculiar features. And just here is the main question in the 
case, whether under the evidence as it relates to the third transaction, 
the trial court erred in deciding that the transfer of stock, in view 
of Brown's insolvency and his wife's knowledge thereof, was in fraud 
of other creditors and therefore invalid. 

The learned trial judge first disposed of certain questions prelimi- 
nary to the main consideration by asserting the jurisdiction of a 
court of equity to recognize and enforce the payment of a debt of a 
husband to his wife, English v. Brown (D. C.) 219 Fed. 249, cases 
cited, and by sustaining the right of an insolvent debtor to prefer a 
creditor under the New Jersey law, Green v. McCrane, 55 N. J. Eq. 
436, 37 Atl. 318, even when the preferred creditor is his wife. Jewell 
V. Knight, 123 U. S. 426, 8 Sup. Ct. 193, 31 L. Ed. 190. He then 
found the third transfer invalid by applying to its peculiar circum- 
stances the general principle of law that: 

"A sale may be void for bad faith though the buyer pays full value of the 
property bought. This is the consequence, where his purpose Is to aid the 
seller In perpetrating a fraud upon his creditors, and where he buys reck- 
lessly, with guilty knowledge." Cadogan v. Keiinett, 2 Cowp. 432; Clements 
V. Moore, 6 Wall. 209, 18 L. Ed. 786 ; Wadsworth v. Williams, 100 Mass. 126 ; 
Robinson y. Holt, 39 N. H. 557, 75 Am. Dec. 233. 

The learned trial judge cited Green v. Tantum, 19 N. J. Eq. 105, as 
a case in which this principle was employed and as an authority which 
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he considered applicable to the facts of this oase and binding upon his 
judgment The facts in Green v. Tantum, briefly summarized, are 
these: 

A verdict had been rendered and judgment was about to be entered 
against Joseph R. Tantum, who, seeking to avoid its pajmient and in- 
tending to defraud the judgment creditor, assigned a number of mort- 
gages to his brother John for actual and adequate considerations. John 
was not a creditor of Joseph, and therefore did not take the assign- 
ments either to secure or to pay a pre-existing debt He entered the 
transaction at the time he purchased the mortgages. Although deny- 
ing knowledge of his brother's intended fraud, the court, nevertheless, 
found tliat the assignments were made and the considerations paid un- 
der circumstances which imputed fraud to John in coming to the as- 
sistance of his brother with an intention to aid him to defraud his 
creditor. 

In Green v. Tantum, as in each of the cases cited in support of the 
law applied to the facts of this case, it is to be observed that there was 
a purpose by the grantee or transferee, who was not a creditor, to aid 
the seller, who was not his debtor, in perpetrating a fraud upon a 
creditor. The cases relied upon rule this case only if the facts of tliis 
case establish that in accepting the transfer of the property, Brown's 
wife accepted the same not in payment of the debt due her, but with 
a purpose to aid her husband to defraud English brothers of the debt 
due them. 

The principles of law controlling the transfer and conveyance of 
property in fraud of creditors are well established. The law will not 
support a conveyance made by a debtor in failing circumstances in fa- 
vor of a mere donee, though innocent of intended fraud, nor will the law 
hold valid a conveyance founded upon actual and full consideration, 
when it is a part of a scheme to enable the debtor to withdraw his-prop- 
erty from the reach of a creditor, under circumstances that charge 
knowledge to the grantee of the intended fraud. Green v. Tantum, su- 
pra. So also the law distinguishes between a mere volunteer who enters 
a transaction and purchases for a present though adequate considera- 
tion, and one who accepts a transfer or takes title under a conveyance 
to secure or obtain llie payment of a pre-existing debt. In the latter 
case, the law recognizes the right of a debtor in failing circumstances 
to prefer a bona fide creditor by making to him a valid conveyance in 
consideration of his debt, and of the right of the creditor, acting hon- 
estly and in good faith, to accept the same as security for or in pay- 
ment of the debt Huiskamp v. Moline Wagon Co., 121 U. S. 310, 7 
Sup. Ct. 899, 30 L. Ed. 971 ; Atlantic Refining Co. v. Stokes, 77 N. J. 
Eq. 119, 75 Atl. 445; Id., 78 N. J. Eq. 301, 81 Atl. 1132. The limita- 
tions upon these rights, as stated by Learning, V. C, in Atlantic Re- 
fining Co. V. Stokes, supra, 

"are to be found in a want of Integrity of purpose upon the part of the pre- 
ferred creditor. There must be no combination between him and his debtor to 
hinder, delay or defraud other creditors of the debtor. It is not sufficient for 
the purpose of setting aside such a conveyance that the object of the grantor 
was fraudulent; it must be shown that the grantee participated in that in- 
tent, or had knowledge of the object of the grantee, or of such facts as should 
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have put him upon Inquiry as to the object ♦ ♦ ♦ And when the convey- 
ance is made to secure an antecedent debt or to discharge such a debt, It has 
been frequently held that even knowledge upon the part of the grantee that 
his grantor's purpose Is to defeat other creditors will not be operative to 
vitiate the conveyance, providing the grantee did not actually participate in. 
that purpose by making a reservation in favor of th& grantor, or in some 
other manner combining with the grantor to enable him to defeat his creditors. 
The reasons underlying the distinction between a present consideration and 
a pre-existing consideration are well expressed In a note to 20 Cya 472, as 
follows: 

** 'The reasons that have been assigned for the distinction between one who 
purchases for a present consideration and one who purchased in satisfaction 
of a pre-existing debt are sound and unassailable. The fot-mer is in every 
sense a volunteer. He has nothing at stake — no self-interests to serve. He 
may, with a perfect safety, keep out of the transaction. Having no motive of 
interest prompting him to enter it. If yet he does enter it, knowing the fraudu- 
lent purpose of the grantor, the law, very properly, says that he enters it for 
the purpose of aiding that fraudulent purpose. Not so with hMn who takes the 
property in satisfaction of a pre-existing indebtedness. He has an interest to 
serve. He cam» keep out of the transaction only at the risk of losing his claim. 
The law throws upon him no duty of protecting other creditors. He has the 
same right to accept a voluntary preference that he has to obtain a preference 
by superior diligence. He may know the fraudulent purpose of the grantor, 
but the law sees that he has a purpose of his own to serve, and if he goes no 
further than is necessary to serve that purpose, the law will not charge him 
with fraud by reason of such knowledge.' " 

This is the law rather than that of Green v. Tantum, supra, which, 
in our opinion, should be applied to the facts of this branch of the case. 
In searching the evidence for fraud in this transaction, the difference 
between the trial court and ourselves is not in findings of fact, but in 
the inferences to be drawn from the facts and in the law to be applied 
to them. As we read the evidence, we find that at the time of the third 
transaction, Brown was indebted to his wife for approximately $20,- 
000, that he was in failing circumstances, and that his wife knew it; 
that English brothers were pressing Brown for the payment of his 
debt to them, and that Brown's wife knew this also. We further find 
that both Brown and his wife knew that he could not discharge his in- 
debtedness both to her and to English brothers, and that payment of 
the debt to one meant loss of the debt to the other. Brown chose to 
pay his debt to his wife. In doing this, he fexercised his right to pre- 
fer her as a creditor to the exclusion of English brothers. Green v. 
'McCrane, supra; Jewell v. Knight, supra. He paid her with stock, 
and although it took all the stock he had to make the payment, the trial 
court found, as do we, that the value of the stock was "inadequate to 
cover his debt to her." 

We find nothing in the testimony which indicates that by the third 
transfer. Brown intended anything other than a payment of the debt 
to his wife, or that in making the transfer Brown reserved or antici- 
pated any present or future interest in the stock. Brown's act was a 
bald preference of his wife to English brothers, and although the con- 
sequence of the act was to make impossible the payment of his debt 
to English brothers, the legal effect of the act was not a fraud upon 
them. 

If Brown was guilty of no fraud, then certainly none can be im- 
puted to his wife. But even if Brown intended to defraud English 
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brothers, his fraudulent intention would not invalidate the transfer of 
the stock to his wife if it be found that she was a bona fide creditor, 
that the consideration which she paid was the discharge of an ante- 
cedent debt equal to the value of the stock, and that she accepted the 
stock without intent to aid her husband to defraud English brothers, 
but with the sole purpose of obtaining payment of the debt due her. 
While Brown's wife knew that payment to her meant loss to English 
brothers, that knowledge does not constitute fraud, if, as we find, there 
was nothing in her conduct or in the circumstances of the transaction 
from which might be inferred a purpose on her part to help her hus- 
band to defraud English brothers or to participate in a scheme to with- 
hold his property from them. Cadogan v. Kennett, supra ; Clements v. 
Moore, supra; Wadsworth v. Williams, supra; Robinson v. HoU, su- 
pra ; Green v. Tantura, supra. 

[2] English brothers can no more complain of the application of 
Brown's assets to the discharge of his indebtedness to his wife than 
could Mrs. Brown complain if Brown had transferred his stock to 
English brothers in discharge of his indebtedness to them, unless, in- 
deed, English brothers have an equitable lien upon the stock. 

English brothers contend that their contract with Brown creates in 
their favor an equitable lien upon the stock in question. We conceive 
that this contention is urged in anticipation of the view which we have 
taken of the law to be applied in this case, for it appears that this con- 
tention was neither presented nor argued in the court below, and is 
not specifically raised by the bill of exceptions. It is contended by the 
complainants, however, that the pleadings and evidence present a case 
upon which a claim of an equitable lien may be asserted. Whether the 
contract of January, 1902, gave to English brothers an equitable lien 
upon Brown's promotion stock, it is certain that the contract gave them 
a right of action at law for a breach by Brown. English brothers 
elected to proceed not in equity for the enforcement of such a lien but 
at law to recover damages for the breach of the contract. Suit on the 
contract was brought in a law court of the State of New York. Judg- 
ment in damages was sought and awarded. The contract was merged in 
the judgment, and the judgment was for damages. Action on the New 
York judgment was instituted in a law court of the State of New Jer- 
sey and judgment thereupon entered. The present action in equity 
was brought, as we conceive, not to assert an equitable lien on the 
stock, but to make possible the enforcement of the New Jersey judg- 
ment by bringing the stock, after a decree invalidating its transfer, 
within reach of execution process. The claim of an equitable lien is 
without merit. 

We are of opinion that the District Court committed no error in 
holding valid the first and second transfers of stock, and that it erred 
in holding invalid the third transfer. Therefore we affirm so much 
of the decree as is brought up by appeal No. 2008, and reverse so much 
of the decree as is brought up by appeal No. 2007, and direct the Dis- 
trict Court to enter a decree in conformity with this opinion. 
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T. B. HARMS & FRANCIS, DAY & HUNTER v. STERN et al.* 

(Circuit Court of Appeals, Second Circuit, December 14, 1915. On Motion 
for Rehearing, January 5, 1916.) 

No. 56. 

1. Courts ^=::>201 — UNrrED Statxs Coubts — Jurisdiction — Surra Under 

Copyright Laws. 

The right asserted and the defense Interposed In a suit to enjoin the In- 
fringement of a copyright and for an accounting and damages were within 
the exclusive Jurisdiction of the federal courts under Judicial Code (Act 
March 3, 1911, c. 231) § 256, 36 Stat. 1160 (Comp. St. 1913, § 1233), giving 
such courts Jurisdiction exclusive of the state courts of cases arising un- 
der the copyright laws of the United States. 

[Ed. Note.— For other cases, see Courts, Cent Dig. { 833; Dec. Dig. 
<&=»29L] 

2. LiTERART Property ^=»6 — Transfers — Rights of Axtthor. 

The right of an author in his unpublished manuscript is full and com- 
plete, and it Is subject to his disposal as much as any property of which 
he is possessed, and he may make an absolute conveyance of it, and in- 
vest his grantee wUh full right of property thereto, Including the right 
to secure copyright of the production. 

[Ed. Note. — For other cases, see Literary Property, Cent Dig. $ 5 ; Dec. 
Dig. <@==>6.] 

3. Literary Property ^=s>6 — ^Transfers — ^Equities. 

Where the author of a musical composition had agreed that defendants 
should have the sole and exclusive production and publishing rights of all' 
compositions written by him, persons to whom such author undertook to 
transfer his right, title, and interest in a composition took subject to de- 
fendants' equities, whether with or without notice. 

[Ed. Note. — For other cases, see Literary Property, Cent Dig. $ 6; Dec. 
Dig. <&=»6.] 

4. Copyrights ^=»41. 42 — Title of Person Securing Copyright. 

The legal title to a copyright vests In the person In whose name it Is 
taken out ; but it may be held by him in trust for the true owner. 

[Ed. Note.— For other cases, see Copyrights, Cent Dig. §S 40, 41, 48; 
Dec. Dig. €=>41, 42.] 

6. Judgment <@=»744 — Conclusiveness — Matters Concluded. 

R. agreed with defendants that they should have the sole and exclu- 
sive production and publishing rights of all musical compositions which 
he might write during a period of five years. He composed a musical com- 
position and attempted to transfer his Interest therein to a company, 
which assigned to plaintiffs the sole and exclusive right to publish, copy- 
right, and vend in sheet music form such musical composition. Plaintiffs 
procured a copyright, and sued defendants for Infringement Defend- 
ants had previously sued R. In a state court for specific performance, and 
the complaint was dismissed on the ground that the contract was Inequi- 
table and that It lacked mutuality of obligations and remedy. Held, that 
defendants were estopped by such Judgment from claiming any equitable 
rights under such contract, and from claiming that plaintiffs held legal 
title to the copyrighted composition as trustees for them, since, no copy- 
right having been procured * when the suit for specific performance was 
brought,. and there having been no diversity of citizenship, the state court 
rendering such Judgment had Jurisdiction. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. SS 127S>1281; 
Dec. Dig. «©=»744.] 

^s»For other cases see same topic ft KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
*For further opinion on reargrument, see 231 Fed. 645. 
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(L JuDGiffENT $=>948 — ^Necessity of Pleading Judgmsnt. 

Plaintiffs could Introduce the Judgment of the state court without 
pleading it, as the rule which requires a former adjudication to be plead- 
ed when relied upon as an estoppel is without application, when the Judg- 
ment, instead of being relied on In bar of the action, is set up merely as 
conclusive of some particular fact or question formerly In issue and ad- 
judicated. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. §{ 1787-1793; 
Dea Dig. €?=>Wa] 

7. Specific Pebfobmanck ^=^32 — Lack of Mutualitt — Curb by StrssEQUENT 

Performance. 

A contract, lactlng In mutuality when it is entered Into, may by subse- 
quent performance be cured of its defect. 

[Ed. Note. — For other cases, see Specific Performance, Cent Dig. §§ 89- 
99; Dec Dig. <g=»32.] 

8. Literaby Property ^=»6 — BAi^s of Unwritten Compositions. 

If a vendor sells future acquisitions of property, such as musical com- 
positions at the time unwritten, the equitable title thereto attaches the 
moment It comes into existence, and vests in the grantee. 

[Ed. Note. — For other cases, see Literary Property, Cent Dig. {5; 
Dec. Dig. «©=»6.] 

0. Spscifio Performancb ^=»12 — Defenses — ^Pisoemeai* Performance. 

The principle that the court will not decree specific performance of a 
contract by piecemeal, but that it must be performed In its entirety, if 
performed at all, does not apply to contracts which, though they may be 
entire and single in themselves, contemplate a separate and piecemeal per- 
formance of separate parts. 

[Ed. Note.— For other cases, see Specific Performance, Cent Dig. §§ 26- 
28, 37 ; Dec Dig. «=»12.] 

10. Litebabt Property ^=»6— Sales of Unwritten CoMPosmoNa 

A contract selling, assigning, and transferring to defendants the right 
to print, publish, and sell n^usical compositions which R. might write dur- 
ing a period of five years, could not operate at law to vest the legal title 
in defendants to compositions subsequently written, as there can be no 
valid sale, unless there is an actually or potentially existing subject. 

[Ed. Note. — ^For other cases, see Literary Property, Cent Dig. | 5 ; Dec. 
Dig. €=»6.] 

IL I/iterary Property ^=»6 — Sales of Unwritten Compositions. 

Such contract, though without effect at law as a contract of sale, oper- 
ated as an executory agreement to sell, and Imposed upon It a^ obliga- 
tion to perform it, the breach of which could be redressed In an action for 
damages. 

[Ed. Note. — ^For other cases, see Literary Property, Cent. Dig. { 5; Dec. 
Dig. e=s>e.i 

12L Equity ^s»65 — Maxims — Former Adjudication — Conclusiveness — ^Mat- 
ters Concluded. 

R. sold, assigned, and transferred to defendants the right to print P^ib- 
llsh, and sell all compositions which he might write during a period of 
five years. Defendants sued for specific performance of this contract and 
the complaint ^as dismissed on the ground that the contract was inequi- 
table and that it lacked mutuality of obligations and remedy. R. under- 
took to transfer all his right, title, and Interest in a composition to a com- 
pany which assigned to plaintiffs the sole and exclusive right to publish, 
copyright, and vend such composition In sheet music form. Plaintiffs ob- 
tained a copyright and sued defendants for Infringement Beld, that 
while, If the contract had been valid, relief might be denied on the ground 
that R. and his assignees with notice had not done equity and did not 

4=»For Qthw casM see Munt topic A KEY- NUMBER m all Key-Numbered DigesU & Inaezea 
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come Into court with clean hands, the Judgment in the suit for specific 
performance determined that the contract lacked, not only mutuality of 
remedy, but also mutuality of obligation, and was an adjudication that 
the contract was Invalid, and hence defendants could not rely on such con- 
tract for any purpose. 

[Ed. Note. — ^For other cases, see Equity, Cent Dig. S8 185-187; Deo. 
Dig. <g=»65.] 

13. Judgment ^==>551 — ^Bab — ^Actions and Pboceedings Barred. 

A final decree on the merits in a suit in equity operates as a bar to 
any further litigation between the same parties on the same subject-mat- 
ter in a court of law, and a final judgment on the merits in an action at 
law bars any further action between the parties on the same cause of 
action in a court of equity, except in matters which are within the exclu- 
sive cognizance of equity, so that they could not rightfully have been de- 
termined in an action at law. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. |f d95, 996; Dec 
Dig. «=»551.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by T. B. Harms & Francis, Day & Hunter against Joseph W. 
Stem and another, copartners doing business as Jos. W. Stern & Co. 
From an order (222 Fed. 581) denying an injunction, plaintiff appeals. 
Reversed, and issuance of injunction directed. 

Max D. Josephson, of New York City, for appellant. 
Cohen & Richter, of New York City (Theodore B. Richter, of New 
York City, of counsel), for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The plaintiff on February 20, 1915, se- 
cured copyright for a musicial composition or song entitled "Oh, Those 
Days." The defendants on or about March 12, 1915, published the 
music of this composition, and placed it on the market for sale, in 
various music stores in the city of New York and throughout the 
different cities of the United States. The plaintiff thereupon began 
proceedings in the court below to protect its copyright against infringe- 
ment, and asked an injunction, an accounting, and damages. The case 
was heard on the bill and answer and accompanying affidavits, and 
the injunction was refused, upon the ground that the plaintiff was in 
no position to ask for any equitable remedy. 

The Constitution provides that: 

"The Congress shall have power • • • to promote the progress of 
science and useful arts, by securing for limited times to authors and inventors 
the exclusive right to their respective writings and discoveries." Article 1, § 8. 

In pursuance of the authority thus conferred Congress has enacted 
the Copyright Law, and has specified in the fifth section the writings 
for which copyright can be obtained, and among them "(d) Dramatic 
or dramatics — ^musical compositions," and "(e) Musical compositions." 
Act March 4, 1909. c. 320, 35 Stat. pt. 1, p. 1076 (Comp. St. 1913, § 
9521). The statutes of the United States provide that the jurisdic- 

^s>FoT other cases see same topic ft KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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tion vested in the courts of the United States shall be exclusive of 
the courts of the several states "of all cases arising under the patent 
right or copyright laws of the United States." Rev. St. 1878, § 711 ; 
Comp, Stat. 1913, § 1233 ; Judicial Code, § 256. 

[1] The question which this case presents, therefore, is one within 
the exclusive jurisdiction of the federal courts, and concerning it no 
state court could pass a valid judgment It is for the federal courts 
alone to pass, not only upon the right which the plaintiff asserts, but 
upon tiie defense which the defendants interpose to the suit. 

[2] The legal right which the plaintiff asserts is derived through 
an assignment by the composer of the musical composition herein 
involved. It appears that prior to February 10, 1915, Sigmund Rom- 
berg and Harold Atteridge delivered a musical composition to the Win- 
tergarden Company, a New York corporation engaged in the business 
of producing and presenting musical comedies. All their right, title, 
and interest in the composition Romberg and Atteridge undertook to 
transfer to the Wintergarden Company. Romberg was the composer 
of the music and Atteridge was the author of the lyrics of the com- 
position. The Wintergarden Company thereupon at once assigned to 
the plaintiff "the sole and exclusive right, license, privilege, and au- 
thority to publish, copyright, print, reprint, copy, and vend in sheet 
music form" the musical composition or song entitled "Oh, Those 
Day." The right of an author in and to his unpublished manuscript 
is full and complete. It is subject to his disposal as much as any 
property of which he is possessed. He may make an absolute con- 
veyance of it and invest his grantee with full right of property thereto, 
including the right to secure copyright of the production. Paige v. 
Banks, 13 Wall. 608, 614, 20 L. Ed. 709 (1871). The plaintiff, claim- 
ing to be the sole and exclusive proprietor and owner of the coinposi- 
tion which had never been printed or published in this or in any for- 
eign country, secured a copyright of the composition on February 20, 
1915. It is not claimed that in securing the copyright it failed to com- 
ply with the requirements of the Copyright Act. It is admitted that 
the legal title is in the plaintiff. 

[3, 4] That defendants, since the copyright was obtained, have pub- 
lished tiie music, but not the words, of the composition, is also con- 
ceded. The claim of the defendants is that tiiey themselves are the 
owners and proprietors of the music of this composition, and they 
deny that they have committed, any wrongful act whatever in its pub- 
lication. They rely upon a written agreement made between them- 
selves and Romberg on August 11, 1913, in justification of what they 
have done. That contract provided that defendants should have "the 
sole and exclusive production rights for all operettas, musical com- 
edies, farces with music, etc., which Mr. Romberg may write during 
the course of the next five years." It also provided that defendants 
should have "the sole and exclusive publishing rights of all composi- 
tions which he may write during" the same period. The contract 
bound the defendants to pay Romberg specific royalties on the pub- 
lications. The defendants allege that the musical composition was 
written within the five-year period named in the contract, and tihat the 
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plaintiff and the Wintergarden Company, before the respective assign- 
ments to them of this composition, had full knowledge of the contract 
and of defendants' right thereunder, and took subject thereto. That 
the plaintiff and the plaintiff's assignor had notice is not denied. But 
the fact of notice is unimportant, as the assignees would take subject 
to the equities whether with or without notice. This principle, how- 
ever, would not prevent the vesting of the legal title to the composi- 
tion in the plaintiff. Moreover, the legal title to a copyright vests in 
the person in whose name the copyright is taken out. It may, how- 
ever, be held by him in trust for the true owner, and the question of 
true ownership is one of fact, dependent upon the circumstances of 
the case. Press Publishing Co. v. Falk (C. C.) 59 Fed. 324 (1894); 
Black V. Henry G. Allen Co. (C. C.) 42 Fed. 618, 9 L. R. A. 432 
(1890) ; Lawrence v. Dana. Fed. Cas. No. 8136 ; 9 Cyc. 930. In Paige 
V. Banks, supra, the Supreme Court of the United States had under 
consideration an agreement made by Mr. Alonzo Paige, reporter of 
the New York Court of Chancery, in which he had agreed to furnish 
in manuscript the reports of that court for publication to certain law 
publishers, Gould & Banks. The agreement also provided that Gould 
& Banks should have the copyright of said reports. The court, speak- 
ing through Mr. Justice Davis, said: 

"It is not covenanted that the pubUsher should take out the copyright, nor is 
there any express agreement for an assignment to them by Paige, if he should 
take it out. Undoubtedly the provision, that the publishers 'should have the 
copyright,' would authorize them to apply for it, and if Paige had taken it 
out in his own name it would have inured to their benefit But, as between 
Paige and the publishers, the rights of the latter could not be estimated differ- 
ently, whether they had or had not avaUed themselves of the provisions of the 
act.*' 

So in the case at bar the question is whether the plaintiff holds its 
copyright to this production subject to the equitable rights of the de- 
fendants. The plaintiff's right is not superior in any respect to the 
right of Romberg, if the latter had taken out the copyright in his own 
name ; the plaintiff stands in Romberg's shoes. Could Romberg have 
obtained an injunction and damages against defendants, if Romberg 
had copyrighted this production? 

[6] At this point we are confronted by a decision rendered in the 
Supreme Court of New York in an action which the defendants 
brought against Romberg on the contract of August 11, 1913. That 
suit was one for specific performance of that contract and for an 
injunction; the defendants in this suit being the plaintiffs in that. 
The suit was brought against Romberg, the Shubert Theatrical Com- 
pany, and Jacob J. Shubert, and was commenced on March 24, 1914. 
It asked for an injunction to restrain the defendants "from producing, 
performing, or publishing any composition written by Romberg and de- 
livered to the Shubert Theatrical Company and Jacob J. Shubert." 
It also sought, according to the affidavit presented to the court be- 
low, the specific performance of the contract of August 11, 1913. 
The counsel for the defendants in that action moved to dismiss the 
complaint, and the motion was granted on November 10, 1914; the 
court making the following conclusions of law : 
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1i. The relief sougbt by tlie plaintiffs in this complaint and the complaint 
itself rests entirely upon the foregoing contract, from which the rights of the 
parties must be ascertained. 

''II. Assuming that the plaintiffs could establish as facts all that they hare 
offered by their counsel to show by his offers of proof, nevertheless, under the 
allegations of the comi^aint, and under the contract as conceded, no cause 
of action for equitable relief can be predicated upon the allegations of the 
said complaint, and said allegations contained in said offers of proof, even if 
the latter be assumed to have been established as facts. 

"III. The defendants* motion to dismiss the complaint upon the ground that 
the contract is inequitable and that it lacks mutuality of obligations and re- 
medy must be granted, and the complaint must be dismissed, with costs. 

"Let Judgment be entered accordingly." 

The defendants in their answer in the case now before us have 
pleaded as their defense the contract upon which the New York court 
passed in entering the above judgment. They allege that by that con- 
tract— 

"the said Sigmund Romberg did duly sell, assign, transfer, and set over, 
and vest in the defendants, the sole and exclusive right to print, publish, and 
sell aU compositions which he might write during the period of five years 
from the date of the said agreement, and wherein and whereby the said Sig- 
mund Romberg did further set over unto the defendants herein the copyright 
and the right to recopyright aU the compositions which the said Sigmund 
Romberg might write during the period of the said agreement in order that 
the defendants might thereby protect the publishing rights vested in them by 
the said agreement, and that by virtue of the aforesaid agreements the de- 
fendants duly became the sole owners and proprietors of the exclusive rlgb^ to 
print, publish, and sell each and every work composed by the said Sigmund 
Romberg during the period of the aforesaid agreement and of the copyright 
in and to each and every of such work and of the right to copyright and re- 
copyright the same.*' 

It is upon the contract thus set up that defendants must rely to 
establish that the plaintiff holds the legal title to the copyrighted com- 
position as trustee for defendants, having the beneficial ownership. 
Can the defendants in this action assert any equitable rights under 
this contract, or are they estopped? 

[8] The plaintiff has not pleaded the judgment as an estoppel. That, 
however, was not necessary. The rule which requires a former ad- 
judication to be pleaded, if it is relied upon as an estoppel, is without 
application when the judgment, instead of being relied on in bar of 
the action, is set up merely as conclusive of some particular fact or 
question formerly in issue and adjudicated. See Southern Pacific R. 
Co. V. United States, 168 U. S. 1, 18 Sup. Ct 18, 42 L. Ed. 355 (1897) ; 
Foulke V. Thalmessinger, 1 App. Div. 598, 37 N. Y. Supp. 563, af- 
firmed in 158 N. Y. 725, 53 N. E. 1125 (1899). The plaintiff, there- 
fore, without pleading it, had a right to introduce the evidence of the 
judgment of the state court, and did so in the form of an affidavit 
presented to the District Court on the application for the injunction. 
So long as that judgment remains unreversed, it estops the defend- 
ants from claiming that they possess any equitable rights under the 
contract. The defendants submitted that contract to, the New York 
court. That court had jurisdiction of the matter involved, no copy- 
right at that time having been procured, and as there was no diversity 
of citizenship the federal courts not only had no exclusive jurisdiction. 
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but they had no jurisdiction whatever, of the subject-matter of the 
suit. The court held tlie contract to be inequitable, and lacking in mu- 
tuality of obligation and of remedy, and refused specific performance 
and an injunction. We know of no way by which the defendants can 
escape from the effects of that judgment standing unreversed. The 
defendants in that action and their privies had a right to rely upon it 
as decisive of the question that the plaintiffs in that suit had no stand- 
ing in a court of equity to assert a beneficial interest in any of Rom-' 
berg's writings or compositions under the contract. 

[7-9] If the defendants in the present suit were not estopped from 
bringing in this contract, it may be that this court might reach the 
conclusion that defendants have a beneficial interest in the copyright. 
A contract lacking in mutuality when it is entered into may by subse- 
quent performance be cured of its defect. See Fry on Specific Per- 
formance (5th Edition, with Canadian Notes) p. 241. And if a vendor 
sells future acquisitions — ^in this case, musical compositions at the 
time unwritten — ^the equitable title to the property attaches the moment 
it comes into existence and vests in the grantee. Holroyd v. Marshall, 
10 House of Lords' Cases, 191 (1862). And the principle that a court 
will not decree specific performance of a contract by piecemeal, but 
that it must be performed in its entirety, if performed at all, does not 
apply to contracts which, though they may be entire and single in 
themselves, contemplate a separate and piecemeal performance of 
separate parts. Fry on Specific Performance, § 840. 

It would seem that an agreement made by an author assigning his 
interest in any future musical compositions he might compose, if sup- 
ported by a valuable consideration and limited in time, is as much 
entitled to be specifically enforced as agreements made by a patentee 
who assigns all future improvements on a patented device. Mississippi 
Glass Co. V. Franzen, 143 Fed. 510, 74 C. C. A. 135, 6 Ann. Cas. 707 
(1906). And see Birkery Mfg. Co. v. Jones, 71 Conn. 113, 40 Atl. 
917 (1898). Such an agreement, it may be conceded, might be invalid 
if an author undertook for a present consideration to give an exclusive 
right in all writings which he might at any time in the future pro- 
duce. Such an agreement might be contrary to public policy and void, 
just as an agreement by an inventor transferring to another a right 
in all inventions he might at any time thereafter make might be void. 
Aspinwall Mfg. Co. v. Gill (C. C.) 32 Fed. 697 (1887). But in this 
case the composer Romberg was to be paid royalties on his composi- 
tions as they were produced and sold, so that the incentive to produce 
was not taken away, and the contract was not unlimited in time. We 
do not, however, decide any of these questions now, and it is not im- 
portant to the defendants how this court might have decided them if 
the defendants were not estopped from presenting them by the New 
York judgment 

But did the contract confer upon the defendants any rights at law? 
The District Judge seemed to be under the impression that it did. He 
said: 

"Romberg could not be put in Jail, if he performed his songs, or if he re- 
fused to make an assignment of his literary property ; but the obligation ta 
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assign was valid, and the obligees might get a Judgment for damages at law 
for his failure to perform. The agreement, though in words of present assign- 
ment, could not come Into existence ; but, when Romberg composed the song, it 
did come Into existence, and was at least valid as an executory contract to 
assign, whether enf(»t;eable only at law or not. * ♦ ♦ If Romberg's con- 
tract was valid at law, as I have decided, neither he nor his assignee with 
notice come blameless Into a court of equity. The legal right upon which 
they base their claim in equity would, if Romberg had performed his valid 
obligations, now be vested in the defendants; they are violating that legal 
right only because he has already violated their right by falling to give them 
the title, and with it the right to do exactly what they are now doing. His 
prior wrong Is the occasion of the acts of which he complains. In such circum- 
stances he is In no position to ask for any equitable remedy." 

[10-13] The contract "sold, assigp^ed, and transferred" the right "to 
print, publish, and sell" all compositions which Romberg "might write" 
during a period of five years from the date of agreement. Such an 
agreement could not operate at law to vest the legal title in the defend- 
ants to these compositions, for the reason that the compositions were 
not at the time in existence. There could be no valid sale unless the 
thing to be sold was in rerum natura and under the immediate con- 
trol of the vendor. The common-law doctrine is expressed in the 
maxim "Licet dispositio de int^resse futuro sit inutilis tamen potest 
fieri declaratio praecedens quae sortiatur effectum interveniente novo- 
actu." The common law prevents the sale of things which the vendor 
has not in his possession by falling back upon the common-sense no- 
tion that if one has not a thing to sell he cannot sell it. To every 
contract of sale an actually or potentially existing subject is neces- 
sary. At law one cannot transfer by a present sale what he does not 
Aen own, although he expects to acquire it. But, while the contract 
was without eifect at law as a contract of sale, it operated as an execu- 
tory agreement to sell. Whitehead v. Root, 2 Mete. (Ky.) 584, 587 
(1859) ; Parsons on Contracts, vol. 1, p. 439 ; 35 Cyc. 46. And while 
the agreement could not be specifically enforced, it imposed upon Rom- 
berg an obligation to perform it, and the breach of the agreement could 
be redressed in an action for damages. 

The legal and moral obligation which Romberg assumed he after- 
wards repudiated. If he had retained the title to the musical com- 
position herein involved, and taken out his copyright, and defendants 
had published, and he had asked an injunction against them, the re- 
lief might have been denied, and he might have been informed that 
he who comes into equity must do so with clean hands. "He that hath 
committed iniquity shall not have equity." He who desires relief in 
equity must himself be free from fault. The plaintiff in this case, 
who acquired its rights with full knowledge of the legal and moral 
obligation resting upon its assignor, may be in no better position than 
its assignor ; its equity may not be superior to his. All this may be 
perfectly true, if we assume that a valid contract existed. . But it af- 
fords no help to defendants in the federal courts if the defendants 
are estopped by the action of the New York courts in holding the 
contract invalid. So long as the New York judgment stands unre- 
versed, the defendants cannot rely upon it for any purpose at law or 
in equity as against the parties or their privies in the suit in the state 
229F.— 1 



Digitized by 



Google 



50 229 FEDERAL REPORTER 

court. The New York court refused relief upon the ground that the 
contract lacked not only mutuality of remedy but also mutuality of 
obligation. In other words, that court held that the contract lacked 
that which was essential to give it any validity as a binding contract. 

Now a final decree on the merits in a suit in equity operates as a 
bar to any further litigation between the same parties on the same 
subject-matter in a court of law, and a final judgment on the merits 
in an action at law bars any further action between the parties on the 
same cause of action in a court of equity, except in matters which 
are within the exclusive cognizance of equity, so that they could not 
rightfully have been determined in an action at law. And a decision 
adjudging a contract invalid is conclusive of that fact for all purposes 
in any further litigation between the same parties and their privies. 
Andrews Bros. Co. v. Youngstown Coke Co., 86 Fed. 585, 30 C. C. 
A. 293; Stockwell v. Silloway, 113 Mass. 384; Goodwin v. Snyder, 
75 Wis. 450, 44 N. W. 746; Summers v. Oberndorf, 73 Md. 312, 20 
Atl. 1068 ; Chase v. Walker, 26 Me. 555. That contract cannot, there- 
fore, be relied upon in this court by these defendants against these 
plaintiffs for any purpose. With that contract eliminated from this 
case the defendants have no defense which they can successfully inter- 
pose to tlie appHcation for the injunction. 

The order is reversed, and the District Court is directed to issue an 
injunction pendente lite as prayed. 

On Motion for Rehearing. 

PER CURIAM. In this cause our opinion has been filed, but man- 
date has not yet issued. Our decision was based upon the proposition 
that issues in this cause were res adjudicata, because the record con- 
tained a judgment of the state Supreme Court entered in a suit between 
the same parties (or their privies). Application has been made for a 
reargument, and with such application there has been filed a copy of 
the printed case on appeal to the Appellate Division in said cause in the 
state court. This printed case on appeal apparentiy indicates that the 
state Supreme Court amended its judgment, subsequent to original 
entry, so that its disposition of the issues before it is different from 
what it was in the original judgment. 

The mere filing of this paper book in no way changes the situation 
here ; the only record before us is the record certified to this court by 
the United States District Court. We will, however, withhold man- 
date from issue during this session, so that the counsel, who has moved 
for reargument, may make application, on notice, on one of our regular 
motion days, for such relief as he may be advised, to show, if he can, 
that the state court did not hold the contract sought to be enforced in- 
valid at law, and so operate to deprive his client of the opportunity to 
obtain a decision on the merits of this cause in the federal courts. 
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HAWBS et al. v. FIRST NAT. BANK OF MADISON et aL 

(Circuit Court of Appeals, Eighth Circuit. November 29, 1915.) 

No. 4499. 

I. CouBTS ^=>307 — United States Courts — Jubisdiotion — ^Diveesitt or Citi- 
zenship — "Indispensable Pabty." 

An embarrassed debtor entered into an agreement with his creditors 
whereby his property was turned over to a committee of creditors in 
trust for the creditors, with power to hold, manage, control and sell it^ 
etc. The committee contracted to sell certain land constituting the only 
property of any practical value, to M., a citizen of Illinois, whereupon 
certain of the creditors, two of whom were citizens of Illinois, filed a bill 
asking the court to assume control of the trust and administer it 
through a receiver appointed by it, to enjoin the trustees and their agents 
in whose name title was held, from conveying the property, to enjoin any 
conveyance pursuant to the contract with M., and to set aside such con- 
tract and order a public sale of the land. M. was permitted to intervene. 
A decree was rendered adjudging that the trustees should not deliver any 
deeds to M., or pay him any money out of the assets of the trust estate, 
and ordering them to make no conveyances, except to a receiver thereby 
appointed, and to convey or cause to be conveyed all property to the re- 
ceiver. It also dismissed M.*s intervening petition. On the trial the 
principal fault found with the trustees was that they had attempted to 
sell the lands to M. for much less than they were worth. Held, that M. 
was an indi^ensable party, both by the relief prayed for and by that 
granted, and, as he was a citizen of the same state as two of the com- 
plainants, the court had no Jurisdiction, as, while the court did not in 
terms cancel the agreement between M. and the trustees, the decree ab- 
solutely nullified that agreement and adjudicated M.*s rights. 

[Ed. Note. — For other eases, see Courts, Cent Dig. §{ 850-854; Dec. 
Dig. «=>307. 

For other definitions, see Words and Phrases, First and Second Series, 
Indispensable Party.] 

2l Coxtbts ^=»310 — ^JuBisDicTioN OF Fedebal Coubts — CrnzENSHiP — Suits fob 
Recbivebships — Necessabt Pabties. 

The debtor was himself an indispensable party to the suit, as complain- 
ants had no right to complain of the matters involved without proof of 
ti^eir claims, and their claims could not be established without the debtor 
being present in court. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 857; Dea Dig. 
«=»310.] 

3. CouBTs ^=>405 — ^Jubisdiction — Divebse Citizenship — OnjECTiONa 

Though no objection because of a defect of parties was made in the 
District Court, the Circuit Court of Appeals must notice the defect Itself, 
If it is jarisdictionaL 

[Ed. Note. — For other cases, see Courts, Cent Dig. f 1108; Dec. Dig. 
«=s>405; Appeal and Error, Cent. Dig. § 3302.] 

4. Beceivbbs «=»189 — Costs of Recbivebship — ^Pabtibs Liablb. 

Where a receivership is procured illegally, the costs of the receivership 
may be taxed against the complainant procuring the appointment of the 
receiver. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. §f 379, 380 ; Dec. 
Dig. e=>189.] 

«=»For other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests & Indexes. 
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-5. Receivers ^=»189 — Costs of Receivebship — Payment from Property. 

Where the court appointing a receiyer had no Jurisdiction, it cannot 
claim jurisdiction over the property s^zed without jurisdiction, and pay 
costs and expenses of the receivership therefrom. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §f 379, 380; Dec. 
Dig. <g=»189.] 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit by the First National Bank of Madison and others against 
Richard S. Hawes and others. From a decree in favor of complain- 
ants, defendants appeal. Reversed and remanded, with instructions. 

C. C. Le Forgee, of Decatur, 111. (Francis R. Wiley, of Decatur, 111., 
on the brief), for appellant McGinley. 

James C. Jones and Frank H. Sullivan, both of St. Louis, Mo. (Lon 
O. Hocker, of St. Louis, Mo., on the brief), for other appellants. 

Thomas B. Harlan, of St. Louis, Mo. (Matthew G. Reynolds, John 
A. Hope, and Chase Morsey, all of St. Louis, Mo., on the brief), for 
appellees. 

Before GARLAND, Circuit Judge, and AMIDON and VAN 
VALKENBURGH, District Judges. 

GARLAND, Circuit Judge. On July 3, 1914, John E. Franklin 
of St. Louis, Mo., owed, either directly or as an indorser, nearly 
$1,000,000, to more than 100 banks in St. Louis and surrounding ter- 
ritory. There was a meeting of his creditors at which his financial 
<:ondition was considered. In preference to bankruptcy or a receiver- 
ship, the creditors and Franklin decided that a trust agreement where- 
by the latter should turn over all his property to a committee in trust 
for his creditors should be executed. The committee agreed upon 
was as follows : Samuel C. McCluney, a dealer in commercial paper, 
and who had sold about $160,000 of Franklin paper to country banks 
and represented them therein; Richard S. Hawes, vice president of 
the Third National Bank of St. Louis, which held about $50,000 of 
Franklin paper, and was correspondent for some of the country banks 
carrying such, paper ; Leonidas S. Mitchell, an officer of the National 
Bank of Commerce, which was carrying about $165,000 of the paper 
mentioned and represented other country banks carrying the same; 
August E. Brooker, a banker, who represented banks with claims 
amounting to about $40,000, and August Schlafly, a banker and laqg^e 
real estate owner who did not represent any claims against Franklin, 
but was his personal friend. Unless the creditors should accept this 
plan with unanimity, or nearly so, it could not be put into execution. 

About August 15, 1914, all but 10 or 15 of the direct creditors had 
executed the trust agreement. Thereupon the committee above men- 
tioned executed it and undertook the trust. The trust agreement was 
finally executed by 113 creditors, constituting practically all of the 
direct creditors and a large majority of the indirect creditors. The 
<:omplainants in this case executed it. There were three parties to 
the agreement : Franklin as party of the first part, the committee above 

.^=»For other cases see same topic ft KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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mentioned, party of the second part, and the creditors of Franklin, 
parties of the third part. The agreement occupies nine printed pages 
of the record, and for obvious reasons cannot be set out here, nor is 
it necessary to do so. The agreement provided that Franklin should 
transfer all of his property to the committee and that the committee 
should have the following power : 

**The committee shall have the authority to hold, manage, control, sell, 
operate, rent, and lease the property transferred or conveyed to It ; to prose- 
cute or defend any snit at law or equity affecting the title to said property, 
or in any wise relating thereto, and to settle, arbitrate, or compromise any 
such suit or any matter pertaining to the property transferred or conveyed to 
it, or which, by the terms of this agreement, should, in* the opinion of the 
committee, have been so transferred or conveyed; to pay the interest or 
principal of any mortgage, Incumbrance, or lien now existing or hereafter 
created against said property ; to pay all taxes or special assessments levied 
upon said property ; to sell any or all of said pf operty for cash or for notes, 
and upon such terms and conditions and In such parcels as it may deem best ; 
to borrow, from time to time, any sums of money, and to secure the repayment 
of the same by charge, pledge, mortgage, deed of trust, or other instrument in 
wilting upon the property, real or personal, or any of it, conveyed and trans- 
ferred to it by said Franklin, and any and all sums so borrowed shall take 
priority over the claims of the depositora to the property held by the com- 
mittee or the amounts realized therefrom; to pay off and cause to be re- 
leased and canceled any indebtedness now or hereafter existing against said 
property ; to bid or refrain from bidding at any sale of any of said property, 
and to hold any property purchased by it, either in Its own name or in the 
name of any person or corporation nominated by it ; to return to said Franklin 
and his legal representatives any property which, In the opinion of the com- 
mittee, cannot be realized on for the benefit of the creditors ; and. In general, 
to exercise over the property conveyed and transferred to It, or Its nominee, 
the control, power, and authority of absolute owner, save and except that the 
funds realized by it shaU be applied by the committee as hereinafter provided." 

The agreement also contained the following provision: 

"The depositora agree that they will not, so long as this agreement remains 
In effect. Institute, join in, or become parties to any proceeding at law or 
equity, or special proceeding In any court, for the purpose of enforcing their 
claim against the first party, or procuring any settlement or distribution of 
any of the property of the first party other than by the committee as herein 
provided." 

The committee was empowered to sell all property and distribute 
the proceeds to creditors and were to return any surplus that might 
remain to Franklin. Franklin was also entitled to notice of sale of 
all collateral either by the parties holding the same or by the committee. 
The Third National Bank was constituted a depository where creditors 
might deposit their claims and the papers evidencing the same. For 
the more convenient handling of the property conveyed Edward W. 
Labitzke was to take the title to the real estate conveyed by Franklin 
under the agreement as agent of the committee. On April 16, 1915, 
the following memorandum of agreement was executed by August 
Schlafly, as chairman of tlie Franklin creditors' committee, and one 
William McGinley: 

"This memorandum of agreement, entered into this 16th day of April, 1915, 
between August Schlafly, chairman of the FrankUn creditora* committee, act- 
ing for and duly authorized by said committee, and William McGinley: 

"(1) Said committee will sell to McGinley, or his nominees, what are known 
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as the Franklin lands, In Pemiscot county, Missouri, being the lands describr 
ed In two deeds from Franklin to Edward W. Labltzke, and the said McGlnley 
agrees to buy said lands on the following terms: Twenty-five thousand dol- 
lars ($25,000.00) payable on April 19, 1915, of which ten thousand dollars 
($10,000.00) shall be cash and fifteen thousand dollars ($15,000.00) shall be the 
note of said McGlnley, payable in twenty (20) days and secured by collateral 
satisfactory to said committee ; the balance of said purchase price shall con- 
sist of the note of said McGlnley, or his nominee, secured by a mortgage on 
the lands; said note shall be for the sum of two hundred and seventy-five 
thousand dollars ($275,000.00), less the amount of the principal due on the 
three mortgages now on the lands, being approximately one hundred forty 
thousand dollars ($140,000.00), and said note shall be for approximately one 
hundred thirty-five thousand dollars ($135,000.00) ; said note shall bear &\e per 
cent (5%) interest and shall be due January 1, 1916. 

"(2) The above agreement is subject to the execution of a contract con- 
taining necessary provisions for defects of title, adjustment of interests on 
mortgages, and other conditions, which contract shall be in form satisfactory 
to the attorney for the committee and to said McGlnley, and shall be executed 
on April 19, 1916. 

"(3) If the committee shall on or before five o'clock on Monday, April 19, 
1915, desire to rescind this contract they may do so by paying the said 
McGlnley the sum of ten thousand dollars ($10,000.00). 

"Executed in duplicate, at St. Louis, Missouri, this 16th day of April, 1915. 

"August Schlafly, 
"Chairman of the FrankUn Creditors' Committee. 
"Wm. McGlnley." 

On April 19th the following memorandum was executed by the 
same parties : 

"Date of April 19, 1915, wherever it occurs in this contract, changed by 
mutual consent to April 20, 1915 ; otherwise, contract in full force and effect. 

"Wm. McGlnley. 
"Augast Schlafly, 

"Chairman J. E. Franklin, Com." 

At about the time the memorandum of agreement, dated April 16, 
1915, was signed the original bill in this case was filed. The bill does 
not appear in the record, but, as it stopped any further proceedings 
under the memorandum, we infer that it was filed about the date there- 
of. On April 27, 1915, an amended bill was filed which appears in the 
record. 

From the amended bill we learn that the action was brought by 
the First National Bank of Madison and the German State Bank, both 
citizens of Illinois, and the Bank of Tuckerman, a citizen of Arkansas, 
against John E. Franklin, who executed the agreement of July 3, 
1914, R. S. Hawes, August Schlafly, August E. Brooker, Samuel C. 
McCluney, and L. S. Mitchell, constituting the committee hereinbefore 
mentioned, Irvin V. Barth, Third National Bank, and Edward W. 
Labitzke, all alleged to be citizens of Missouri. The bill was dismissed 
as to Barth and as to John E. Franklin, who was never served with 
process nor appeared in the action. Appellees allege that they are 
general creditors of Franklin in the aggregate sum of $17,100. The 
bill was filed by them in their own behalf and all other creditors of 
Franklin, as beneficiaries of the trust agreement, who might be willing 
to join therein and bear their proportional part of the expenses of 
the litigation. The bill charged no fraud against the trustees, but al- 
leged mismanagement on their part It contained the following prayer : 
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"Wherefore plaintiffs pray that this honorable court assume control of said 
trust and administer the same through its own officers and agents, and that 
said Franklin be adjudged insolvent ; that said Third National Bank of St 
Louis act upon no orders or directions except the same be made by this 
honorable court; that said Edward W. Labitzke be enjoined from making con- 
veyance of any property, real or personal, standing in his name or under his 
control as the agent or nominee of said committee, except by order of this 
court; that the defendants R. S. Hawes, August Schlafly, August E. Brooker, 
Samuel C. McCluney, L. S. Mitchell, and Irvin V. Barth be ordered to make 
due, full, and proper account of their acts and doings under and by virtue of 
said agreement of July 3, 1914, and that they, and each of them, be enjoined 
from making any conveyance of the so-called Pemiscot county, Mo., lands, 
pursuant to the alleged contract with William McGinley or otherwise, or 
from in any manner dii^>osing of or dealing with any of the assets In their 
hands, except upon the order of this honorable court; that said defendants, 
acting as said trustees, and each of them, be required to show cause why said 
alleged contract with the said William McGinley should not be set aside and 
held for naught; that said contract be set aside and held for naught; that 
this court order a public sale of said Pemiscot county land upon such terms 
and conditions as the court may determine ; and for such other and further 
relief as to the court may seem Just and proper." 

On May 3, 1915, William McGinley, party to the memorandum 
agreement of April 16, 1915, obtained leave to file and filed his in- 
tervening petition. McGinley was and is a citizen of Illinois. May 
4, 1915, counsel for appellants moved the court to dismiss the bill 
for want of jurisdiction urging as a ground for the motion that Wil- 
liam McGinley, who had intervened, was an indispensable party to 
the action, and that it appeared from his petition that he was a citi- 
zen of Illinois, of which state the First National Bank of Madison 
and the German State Bank, two of the complainants, were citizens. 
This motion was denied on May 17, 1915. On May 12, 1915, a sup- 
plemental allegation was permitted to be added to the bill to the ef- 
fect that if the court should find a receiver should be appointed com- 
plainants were prepared to furnish or cause to be furnished a sum 
not exceeding $160,000 to be used in protecting the trust estate and 
financing the receivership. The case came on for hearing on the 
merits and as a result thereof on May 19, 1915, it was adjudged that 
the appellants Richard S. Hawes, August Schlafly, August E. Brooker, 
Samuel C. McCluney, and Leonidas S, Mitchell, whether acting in- 
dividually or as a committee, should not deliver to intervener William 
McGinley, or his nommee, any deed or deeds conveying what are 
known as the Franklin lands in Pemiscot county. Mo., and should not 
pay him any money out of assets in their hands belonging to the Frank- 
lin trust estate, and each of them were ordered not to make any con- 
veyance of said lands, except to the receiver to be appointed by the 
court ; that said committee convey or cause to be conveyed ofi or be- 
fore the 29th day of May, 1915, by deed properly executed, acknowl- 
edged, and delivered to said receiver the so-called Franklin lands, be- 
ing about 8,500 acres, located in Pemiscot county, state of Missouri, 
and that they convey or cause to be conveyed to such receiver any 
other lands held by them or under their control as such committee; 
that said committee on or before the 29th day of May, 1915, transfer 
and deliver to such receiver all money, stocks, bonds, promissory notes, 
mor^ages, leases, contracts, deeds, choses in action, documents, ab- 
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stracts of title, correspondence, records, and papers belonging and ap- 
pertaining to or constituting said trust estate or any part thereof, 
whether in their possession or under their control ; and that they put 
such receiver in full possession and control of all the real and personal 
property constituting such Franklin trust estate. It was further or- 
dered, adjudged, and decreed that Richard S. Hawes, August Schlafly, 
August E. Brodcer, Samuel C. McCluney, and Leonidas S. Mitchell, 
and each of them, be removed and discharged as such committee and 
trustees, and that they be divested of all power, right, title, and in- 
terest in and to said trust estate ; that they,, and each of them, and 
their attorneys and agents, be perpetually enjoined and restrained from 
further acting as such committee, or as such trustees, and from ex- 
ercising any control of, over, or concerning the said trust estate, or 
any power or authority tmder said agreement, except to carry into 
effect the provisions of the decree, and from in any manner interfer- 
ing with the administration of said trust estate by tiie receiver named 
in said decree. 

It was further ordered, adjudged, and decreed that Frank J. Cun- 
ningham, of Pemiscot county, state of Missouri, be appointed receiver 
to take charge of and administer the trust estate and execute the trust 
estabfished by John E. Franklin under the said agreement of July 3, 
1914 ; that the defendant Edward W. Labitzke, on or before May 29, 
1915, convey to said Cunningham, receiver, by proper deed or deeds 
duly executed, acknowledged, and delivered, the land heretofore con- 
veyed to him by John E. Franklin, or any one acting for Franklin, be- 
ing what are known as the Franklin lands, and consisting of about 
8,500 acres located in Pemiscot county, Mo., the record title of which 
said lands is now in the said Labitzke ; that said Labitzke, on or be- 
fore May 29, 1915, transfer and deliver unto the said Cunningham 
all money, rents, deeds, leases, abstracts of title, correspondence, pa- 
pers, and other documents in possession or under his control belong- 
ing or appertaining to such land or trust estate ; and that said Labitzke 
be perpetually enjoined and restrained from otherwise conveying said 
property or any part thereof, and from otherwise exercising any con- 
trol over or concerning any such real estate or any other property held 
by him, belonging or appertaining to tlie said Franklin trust estate. 
It was further adjudged that, should the defendants acting as a com- 
mittee, or should the said Labitzke, or either of them, fail to make 
the conveyances and transfers ordered on or about May 29j 1915, then 
that the decree entered should operate to pass to and vest in the re- 
ceiver the title to all such property. It was further adjudged that the 
Third National Bank of St. Louis, on or before May 29, 1915, de- 
liver to said Cunningham all money, stocks, bonds, promissory notes, 
mortgages, leases, contracts, deeds, documents, records, correspond- 
ence, papers, now in its possession, or which might come into its pos- 
session or under its control, belonging to or appertaining to said Frank- 
lin trust estate. It was further adjudged that said Third National 
Bank be perpetually enjoined and restrained from acting upon any 
orders or directions of Uie committee created by the trust agreement. 
It was further adjudged that the money, checks, or other property 
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lodged with any of the defendants by William McGinley in contempla- 
tion of the purchase of said Franklin lands, located in Pemiscot coun- 
ty, Mo., were no part of the said Franklin trust estate, and defend- 
ants were at liberty to dispose of the same as they might be advised. 
It was also adjudged that the intervening petition of William McGin- 
ley be dismissed. 

[1] In the consideration of this case we are met at the threshold 
with the question of jurisdiction. It is urged by counsel for appellants 
that John E. Franklin and William McGinley were both indispensable 
parties, without whom^ae court below was without jtmsdiction to 
render the judgment wma^^Q^n^red. On account of this contention 
it has been necessary to state ^If mayer of the bill and the relief 
granted. The classes of parties to a D^iQaaiAity have often been stated 
by the Supreme Court and by this court. MHM|pta v. Northern Se- 
curities Co., 184 U. S. 236, 22 Sup. Ct. 308, 46XQM. 499; Shields 
v. Barrow, 17 How. 130, 15 L. Ed. 158; California v. Southern Pa- 
cific Co., 157 U. S. 257, 15 Sup. Ct. 591, 39 L. Ed. 683; Gregory v. 
Stetson, 133 U. S. 579, 10 Sup. Ct. 422, 33 L. Ed. 792; Smith v. Lyon, 
133 U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 635; Byers v. McAuley, 
149 U. S. 618, 13 Sup. Ct. 906, 37 L. Ed. 867; Barney v. Baltimore 
City, 77 U. S. (6 Wall.) 280, 18 L. Ed. 825 ; Sioux City T. R. & R. 
Co. v. Trust Co. of N. A., 82 Fed. 124, 27 C. C. A. 73 (8th Cir.); 
Chadbourne v. Coe, 51 Fed. 479, 2 C. C. A. 327 (8th Cir.). In Min- 
nesota V. Northern Securities Co., supra, in speaking of these classes, 
it was said : 

''They are: (1) Formal parties. (2) Persons having an interest in the con< 
troversy, and who ought to be made parties, in order that the conrt may act 
on that rule which requires it to decide on and finally determine the entire 
controversy, and do complete justice, by adjusting all the rights involved in 
it These persons are commonly termed necessary parties ; but if their inter- 
ests are separable from those of the parties before the court, so that the court 
can proceed to a decree, and do complete and final justice, without affecting 
other persons not before the court, the latter are not indispensable parties. 
C3) Persons who not only have an interest in the controversy, but an interest of 
such a nature that a final decree cannot be made without either affecting 
that interest, or leaving the controversy in such a condition that its final de- 
termination may be wholly inconsistent with equity and good conscience." 

The question, then, is whether the interest in the controversy of 
Franklin and McGinley was of such a nature that a final decree could 
not be made in the action without either affecting that interest or leav- 
ing the controversy in such condition that its final determination might 
be wholly inconsistent with equity and good conscience. The bill in its 
allegations is much broader in its scope than the evidence at the trial. 
The evidence at the trial was largely confined to the Pemiscot county 
lands, and the principal fault found with the trustees under the Frank- 
lin agreement was that the trustees had attempted to sell these lands 
to McGinley for much less than they were worth. Evidence was given 
both in support of the sufficiency of the consideration promised to be 
paid by McGinley and as to its insufficiency. We think it may be truly 
said after an examination of the evidence in the record that the only 
property of any practical value conveyed by Franklin to the trustees 
or to Labitzke for them was the 8,500 acres of Pemiscot county lands. 
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The bill did not pray for a removal of the trustees, but it was claimed 
that they were mismanaging the trust, and the court was asked to take 
the property into its possession and manage the trust itself through 
its officers. McGinley was allowed to intervene, but in the final decree 
his intervening petition was dismissed. It is said that the court did 
not cancel the memorandum of agreement between McGinley and 
Schlafly. It did not do it in terms, but what it did do, if the decree is 
to stand, absolutely nullified the agreement of April 16, 1914. Mc- 
Ginley *s rights have been adjudicated, although his intervening peti- 
tion has been dismissed. The committee under the trust agreement has 
his $25,000 to use as they are advised. So far as McGinley is con- 
cerned, the decree entered, if he was not in court, would be wholly in- 
consistent with equity and good conscience. The bill prayed that the 
contract with McGinley be vacated and set aside. When he voluntarily 
appeared and was allowed to intervene, then a controversy was pre- 
sented not within the judicial power of the court, as he was a citizen 
of the same state as the two other complainants. With McGinley out 
of court, no decree affecting his interest could be made, and in court 
he ousted the court of jurisdiction. 

It is claimed by counsel for appellees that when William McGinley 
intervened in the action he did not by such intervention oust the court 
of its jurisdiction. The following cases are cited in support of this 
contention: Phelps v. Oaks, 117 U. S. 236, 6 Sup. Ct. 714, 29 L. Ed. 
888 ; Krippendorf v. Hyde, 1 10 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145 ; 
Hardenbergh v. Ray, 151 U. S. 112, 14 Sup. Ct. 305, 38 L. Ed. 93; 
People of Porto Rico v. Ramos, 232 U. S. 627, 34 Sup. Ct. 461, 58 L. 
Ed. 763. These cases do not support counsel's contention. Without 
reviewing these cases, it is sufficient to say that they establish a well- 
known rule in federal equity practice, namely, that when a stranger to 
the action, or one who is not an indispensable party thereto, intervenes 
therein, in order to protect his own interest, his citizenship will not 
oust the court of jurisdiction ; but this is on the theory that the court 
already has jurisdiction of the cause of action and of the parties and 
can proceed to judgment without tlie party who seeks to intervene. 
But in the case at bar both by the relief prayed for and the relief grant- 
ed McGinley was an indispensable party, without whom the court 
could not render the decree which it did. He voluntarily appeared, 
but his appearance was fatal to the court's jurisdiction for the reasons 
stated. 

[2] Whatever might be said as to Franklin being an indispensable 
party to an action simply to remove one or more of tlie trustees for 
misconduct under the trust agreement and to appoint new trustees in 
their place, we think when it was prayed in the bill that the court reach 
out through its receiver and seize all of the trust property for the pur- 
pose of managing the trust itself with all the attendant expenses of a 
receivership, and this prayer is followed by a decree which practically 
disemboweled the whole trust agreement, it clearly appears that Frank- 
lin was an indispensable party to the action. The appellees were gen- 
eral creditors, and without proof of their claims they had no right to 
complain. We do not see how these claims could be established with- 
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out Franklin m court. Chadboume v. Coe, 51 Fed. 479, 2 C. C. A. 327 
(8th Cir.). The trust agreement did not establish these claims, nor 
does it help the situation when it is said Franklin docs not object. 
There is only one way to determine whether he does or not, and that 
is bv making him a party to the action. 

[o] It is said no objection was made below as to the absence of 
Franklin, but it is made here ; moreover, we must notice it ourselves, 
if it is jurisdictional. If the court below had no jurisdiction it could 
not decide the merits of the controversy. Nor can we discuss them. 
There seems to be no alternative but to reverse the decree below and 
remand the case to the District Court, with instructions to cause all 
property seized by its receiver to be returned to the persons from 
whom it was taken, by proper conveyances if necessary, and to tax the 
costs of the action and the costs and expenses of the receivership 
against the appellees, complainants below. 

[4] Where a receivership is procured illegally, the costs of the re- 
ceivership may be taxed against the complainant procuring the appoint- 
ment of such receiver. Machinery Co. v. Hughes, 195 111. 413, 63 N. 
E. 186, 59 L. R. A. 673; McAnrow v. Martin, 183 111. 467, 56 N. E. 
168; Highley v. Deane, 168 111. 266, 48 N. E. 50; State v. People's U. 
S. Bank, 197 Mo. 605, 95 S. W. 867; Cutter v. Pollock, 7 N. D. 631, 
76 N. W. 235; Ephraim v. Pacific Bank, 129 Cal. 589, 62 Pac. 1-77; 
High on Receivers (3d Ed.) § 796; Beach on Receivers. § 774. 

[5] In the case at bar, the court, being without jurisdiction, has no 
property with which to pay any one, and hence is not ruled by At- 
lantic Trust Co. v. Chapman, 208 U. S. 360, 28 Sup. Ct. 406, 52 L. 
Ed. 528, 13 Ann. Cas. 1155. Courts may not seize property without 
jurisdiction, and then claim jurisdiction over the property because it 
is in the possession of the court. 

Reversed and remanded, with instructions. 



COLLINS et al. v. WILLIAMSON. 
(Circuit Court of Appeals, Sixth Circuit December 17, 1915.) 

No. 2648. 

1. CORPOBATIONS ^=>i>50 — ASSIGNMENTS FOE CbEDITOBS — VALIDITY — INSOL- 

VENCY. 

A deed to all the property of a corporation, duly made In trust for 
the benefit of creditors, constitutes an assignment, whether the corpora- 
tion be solvent or insolvent 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. f 2190; Dec. 
IMg. ^=>550 ; Assignment for Benefit of Creditors, Cent Dig. § 94.] 

2. Corporations ^=9550 — ^Assignment by Corporation — Jurisdiction ofPro- 

ceedinqs. 

Under the rule that where a judicial tribunal has general Jurisdiction 
of the subject-matter, and the special facts which give it the right to act 
in a particular case are averred, and not controverted, upon notice to 
all the parties, Jurisdiction is acquired, and cannot be assailed in any 
collateral proceeding, proceedings on a deed of general assignment made 

^=9Frr other cases see same topic ft KBT-NUMBEK In all Key-Numbered DigesU ft Indexes 
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by a corporation under the Ohio statutes are not void because of the 
fact that the deed Is filed and the proceedings are Instituted In the In- 
solvency or probate court of a county other than that in which the prin- 
cipal office of the company Is fixed by Its articles of incorporation, where 
the deed recites that the company is of the county in which the deed is 
filed, and no objection is made by any stockholder or creditor to the Ju- 
risdiction of the court, which in such case can only be chaUenged by 
direct proceedings. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. t 2190; Dec. 
Dig. ^=»550 ; Assignments for Benefit of Creditors* Cent Dig. f &!.] 

3. Courts ^=»489-^UBiSDionoN of Fbdebal Coubts — Suit to Sbt Asinm 

Deed of Assionmxnt. 

Gen. Code Ohio, f 1613, vests in the court of Insolvency of Hamilton 
county, and other provisions in the probate courts of other counties, spe- 
cial jurisdiction of proceedings to execute the trust created by an assign- 
ment for the benefit of creditors ; but such courts are not given general 
equity power to set aside and vacate such a deed, which is vested in the 
court of common pleas. Held, that a federal court had jurisdiction of a 
suit for such purpose, where the requisite facts to confer federal Jurisdic- 
tion were alleged. 

[Ed. Note.— For other cases, see Courts, Cent Dig. H 1324-1342; Dec 
Dig. €=»489.] 

4. Cobpobations <g=>550 — Validity — ^Assignments fob CBEDiTOBa — ^Pubpose 

OF Assignment. 

A general assignment by a corporation, forced by Its majority stock- 
holders, held void, where its purpose was not the protection of creditors, 
but to coerce stockholders to surrender corporate bonds issued as a bonus 
with their stock and claimed by the majority to be illegal ; such purpose 
not being within the purview of the assignment statutes. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2190; Dec. 
Dig. <d=:>550 ; Assignments for Benefit of Creditors, Cent Dig. | 94.] 

5. Cobpobations ^=;»553 — Bbcsivbbs — Gbounds fob Appointiocvt. 

In a suit to set aside a deed of general assignment by a corporation^ 
the court held warranted by the facts in appointing a receiver pendente 
lite. 

[Ed. Not^. — For other cases, see Corporations, Cent Dig. ${ 2201-2216; 
Dec. Dig. <S=s>553.] 

In Error to the District Court of the United States for the Southern 
District of Ohio ; Howard C. HoUister, Judge. 

Suit in equity by Frances H. Williamson against Justus Collins, Eu- 
gene Zimmerman, George R. Collins, and the Superior Portland Ce- 
ment Company. Decree for complainant, and defendants bring error. 
Affirmed. 

Justus Collins, Eugene Zimmerman, George R. Collins, and the Superior 
Portland Cement Company (defendants below) appeal from a decree rendered 
by the District Court in favor of Frances H. Williamson as plaintiff. 

The defendant company was organized in 1906, with a capital stock of $525,- 
000, divided into 6,250 shares, of $100 each. The articles of incorpora- 
tion provide that its principal office shall be located at Jackson, Ohio. Its 
plant Is on lands in Lawrence and Scioto counties, purchased of Mrs. Kelley 
for jpiOO.OOO, of which sum $10,000 was paid to one Wright as a commission, 
and by him returned to the company. Mrs. Kelley, as agreed in the terms 
of sale, subscribed for $50,000 of the stock and paid for the same as calls 
were made by the board of directors. Wright received stock to the 
amount of $25,000 for his services in consummating the deal and placing the 
stock. Following the contract of purchase made with Mrs. Kelley, Stern- 

<^=:>For oUier coses see same topic A KEY-NUMBER in all Key-Numbered Digests & Indexes 
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berger, who was solicited to make a large subscriptloii for stock, declined 
to do so, unless, to protect his stock, bonds to an amount equal to the au- 
thorized capital stock should be issued and delivered to the respective 
stockholders to an extent equal to the stock subscribed for by each. This 
suggestion was adopted, but with reluctance on the part of Collins. Ta 
make it appear that there was a consideration for the bonds, resort was bad 
to a fiction. The records as to the organization of the company, which for 
convenience had been prepared in advance of the meeting held for that pur- 
pose, were interlined so as to show that the purchase price of Mra Kelley*s 
lands was $100,000 and $525,000 in bonds, which bonds, bearing 5 per cent, 
interest, are secured by a mortgage In the usual form made to the Provident 
Savings Bank & Trust Company as trustee, with which trust company the 
defendant company subsequently did its banking business. On the delivery 
of the bonds to Mrs. Kelley she was to return and did return them to the 
company to be issued by it Calls were made from time to time for the pay- 
ment of stock subscriptions, and, when they were paid to the extent of 50 per 
cent, bonds equaling one-half of the stock subscription of each person were 
delivered to him by the company. The residue of the bonds were apportioned 
and delivered when full payment was made for the stock. There was also a 
later $25,000 issue of preferred stock, one share of common stock being given 
for every two shares of preferred stock. 

Collins, who at all times has been president of the company, became the 
owner of 2,669 shares of stock, and, with the holdings of his relatives (his wife, 
son-in-law, and son), continuously owned a controlling interest in the com- 
pany. The plaintiff and her relatives (including Wright and his wife, formerly 
Mrs. Kelley) owed 780 Glares. Eugene Zimmerman acquired 325 shares. 
Owing to the financial disturbance of 1907 and depressed business conditions 
affecting the cement trade, the company did not prosper in the early years of 
its existence. It has never paid a dividend, or set aside anything to the sink- 
ing fund, which was to be five cents on each barrel of cement sold, to care for 
the bonds. A limited number of the bonds issued passed into the hands of 
tbird parties— the plaintiff, for instance, having disposed of hers, and Wright 
also having parted with at least $12,000 worth of hi& Bonds held by the 
Wrights had been pledged as collateral to an Irouton bank. A small amount 
of interest was paid on bonds which had gone into the possession of others 
than members of the corporation; but, excepting such small sums, the 
company, for want of funds, paid no interest on the bonds or on the unpaid 
coupons, which it was agreed should bear five per cent, interest The com- 
pany's total investment reached about $537,000. Its business required consid- 
erable ready cash for its conduct, and to obtain working capital it became 
necessary at the inception of its business operations to borrow large sums. 
The trust company limited its credit to $135,000, but, on account of the im- 
pairment of the company's credit by the mortgage bond issue, which from the 
beginning was regarded unfavorably by Collins, required in addition to the 
defendant company's obligation personal security. Collins indorsed the com- 
pany's notes and pledged for its benefit all of the stock and bonds issued to 
him by the company, and also other securities, as collateral. In 1907 the 
indebtedness before the company's plant was put into operation reached 
$55,000, and, as the trust company required further personal security when 
it was desired to increase the loan beyond that amount, Collins, Stemberger, 
and Zimmerman guaranteed a further loan to the company of $60,000. At 
one time the sum due to the trust company reached $165,000. The loans 
were all duly authorized by the board of directors. 

The want of funds for the proper transaction of the company's business 
was well known to the members of the corporation and much considered by 
them, and, for the purpose of improving its credit, Collins, who was willing 
to lend his credit to the company, if all its other members did so, became 
persistently insistent that the stockholders surrender all their bonds, and 
that he and the others who had become liable for the company's bank in* 
debtedness should be relieved of their liability. The same attitude was as- 
sumed by Zimmerman and Sternberger. The return of the bonds to the com- 
pany was not effected, because the plaintiff and the Wrights did not assent 
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thereto. Sternberger died in June, 1912, at which time there was due $115,000 
to the trust company, which had permitted the renewal of the company's 
notes from time to time at their maturity. The trust company then requested 
further security from Stemberger's estate for the $60,000 loan or its payment, 
and on failure to comply with such request it finally called for the satisfaction 
of the company's entire indebtedness to it. The trust company had become 
unwilling to accept the defendant company's notes, even if the entire bond 
issue were deposited with it, unless personal or other adequate security were 
also furnished. Without the knowledge of his associates, other than the secre- 
tary and treasurer, Collins, on February 26, 1913, at the instance of the 
trust company, borrowed of it $115,000, giving his note to it for that amount, 
paid the company's indebtedness to it, took over the $55,000 and the $60,000 
notes and the securities pledged for their payment, and deposited the whole 
of them with the trust company to protect his individual note. He also ar- 
ranged to pay to the trust company $2,500 for each of the next four months on 
the debt, and thereafter $5,000 for each succeeding month until the debt was 
fully paid, which arrangement was reported to the stockholders; but the 
Indebtedness could not be thus liquidated without reducing the funds requisite 
for the operation of the company's business. 

The net profits, which for the year 1912 were about $13,000, in 1913 approxi- 
mated $70,000; but, owing to the increasing friction within the company, 
arising out of its financial condition, the effort to get in the bonds, and al- 
leged abruptness on the part of Collins towards certain members of the cor- 
poration, and the desire of Collins and Zimmerman to be relieved of their 
liability to the company, Collins, on his own motion. In each of the months of 
July, August, and September, paid $10,000 on the bank Indebtedness, and on 
September 16th, In behalf of the company as Its president, entered into a con- 
tract with the Commercial Credit & Investment Company, of Chicago, by the 
terms of which he sold to the Credit Company such, of the defendant com- 
pany's contracts and accounts and bills receivable as It then had or might ac- 
quire for 80 per cent, of their face value, the remaining 20 per cent to be 
paid to the defendant corporation when the accounts were paid in. From 
the sums collected on the accounts, however, the Credit Company was to re- 
tain an agreed compensation. This contract was approved by the company's 
directory on October 14th. The proceeds arising from the sale made to the 
Credit Company were so applied by Collins to the bank Indebtedness as fully 
to satisfy It on October 30th. In consequence of such application of its funds, 
the company was unable to meet its bills payable as it had previously done, 
but, as they became due, notes were issued for the same. The contract with 
the Credit Company, the amount of compensation allowed for Its services, the 
use made of the funds received from It, and the nonpayment of current bills 
intensified the feeling which had theretofore arisen, especially on the part of 
the plaintiff and her relatives. A meeting o£ the stockholders and also of 
the board of directors was therefore duly called for October 31st, to consider 
the financial condition of the company, and "to take action to protect the 
financial status of the company, and to take all necessary action tending to 
that end." 

On October 14th, when it was determined to call such meeting, Collins, who 
was willing, as was Zimmerman, to give financial assistance to the company, if 
the other stockholders would also do so, believing, as he always had, that the 
bond Issue was Invalid, and having decided that he would no longer carry the 
burden of the company's finances, for the purpose of getting rid of the bonds, 
determined to cause the company to make an assignment to himself in trust 
under the state law for the benefit of its creditors ; but he did not communi- 
cate that fact to the other members of the corporation. He caused the deed of 
assignment to be prepared, and on October 31st made known his purpose to 
such members, including Zimmerman, who sanctioned the plan. The making 
of the assignment was approved at the stockholders' meeting by a vote of 
3,371 as against 1,781 shares, and also at the directors' meeting, but the 
approvals were not without earnest protest from the minority stockhold- 
ers. The deed was executed, delivered, and filed In the Insolvency court in 
Hamilton county (Its power to administer assignments being the same as 
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that of probate courts), where the offices from which the company's business 
was directed were located, and also In Lawrence and Scioto counties. In 
which were the company's lands, but was not filed In the probate court of 
Jackson county. There was at that time upwards of $13,000 In bank to the 
company's credit and about $86,000 was owing to merchandise creditors. 
There was also a Judgment against the company for $5,725. 

Prior to October 31st Collins had prepared letters to the creditors to be sent 
out by him as assignee, apprising them of the assignment and that Its purpose 
was to get rid of the bond Issue, assuring them of the solvency of the com- 
pany, and soliciting their consent to a continuance of its business under the 
authority of the insolvency court. More than three-fourths of them assented, 
and thereupon, having qualified as assignee by giving a bond of $100,000, he 
proceeded as assignee under authority of such court to appraise the company's 
property and to continue its business. The court named appraisers and also 
recognized as valid the contract with the Credit Company. Following the 
assignment, negotiations were had to compose the differences between the 
members of the company. The plaintiff and the Wrights never lent financial 
assistance to the company, or agreed to surrender their bonds, although in 
the negotiations immediately preceding the filing of the bill the Wrights sug- 
gested that they would either sell their stock at 95 per cent, of its face 
▼alue and thus eliminate their bond holdings, or that a loan for three years 
be made for them to take the place of that for which certain of their bonds 
were hypothecated and thereby enable them to turn in the bonds still in their 
possession. Before negotiations were concluded, the plaintiff filed her bill in 
the District Court against the defendants, and on a final hearing that coiui: 
decreed the deed of assignment to be null and void, enjoined Collins from 
acting as assignee thereunder, required him to file in such court a complete 
account of all of his transactions as assignee, assessed against him and Zim- 
merman the cost, and appointed a receiver for the defendant company, which 
receiver is still acting. The purpose of this appeal is to reverse such action 
of the trial court Collins' conduct, as president, of the company's business 
operations is not successfully assailed. Annual statements were made by 
the directors showing the status of the company's affairs. 

R. B. Smith, of Cincinnati, Ohio, for plaintiffs in error. 

Lawrence Maxwell and Murray Seasongood, both of Cincinnati, 
Ohio, for defendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge (after stating the facts as above). [1] It 
is not necessary to a decision of this case to determine, as counsel 
would have us do, whether the company was insolvent at the time the 
deed of assignment was executed and delivered to Collins, for the 
reason that a deed duly executed and delivered in trust for the benefit 
of creditors constitutes an assignment, whether the assignor be solvent 
or insolvent. Wambaugh v. N. Y. Mut. L. Ins. Co., 59 Ohio St. 228, 
241, 52 N. E. 859; Rockel's Complete Ohio Prob. Pr. § 1547; In re 
Farrell, 176 Fed. 505, 512, 100 C. C. A. 63 (C. C. A. 6). 

[2] That the deed of assignment was not filed in Jackson county 
and that the assignment proceedings were not given in charge of the 
probate court of that county is not, as claimed by plaintiff, of con- 
trolling importance. The company's articles of incorporation, in com- 
pliance with section 8625, General Code Ohio, state where its prin- 
cipal office is to be located ; i. e., at Jackson, Ohio. The company never 
availed itself of the privilege of so amending its charter as to change 
such place, as airthorized by sections 8719--8723. Section 11092 re- 
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quires that a deed of assignment made by a corporation shall be filed 
in the probate court of the county in which the assignor resides. Such 
assignment becomes effective only from the time of its delivery to the 
probate judge. Section 11093. In Pelton v. Transportation Co., 37 
Ohio St. 450, it was held that a certificate of incorporation which un- 
der the statute specifies the place where the principal ofiice of the 
<:ompany is to be located is conclusive as to the location of such office ; 
but sections 11092 and 11093 do not say that, if a corporate deed of 
assignment be filed elsewhere than at the company's place of residence, 
such deed or the administration of a corporate estate by a probate court 
other than that sitting in such county shall be void. On the contrary, 
in all such cases a remedy is given by section 11094, by the terms of 
which, on failure for 10 days after the execution of the deed of as- 
signment to file it or a copy of it in the proper county and of the as- 
signee to give bond as required by law, the probate court of such county 
on application of the assignor or of any of his creditors, shall re^ 
move the assignee and appoint another in his place. 

The deed of assignment specifically recites that the assignor is "the 
Superior Portland Cement Company, of the city of Cincinnati, county 
of Hamilton, state of Ohio, a corporation organized and doing business 
under the laws of the state of Ohio." The deed was sufficient on its 
face to warrant the insolvency court to assume jurisdiction, and noth- 
ing appeared in it or in any of the proceedings in that court to sug- 
|;est that jurisdiction was wanting. Neither the assignor nor any of 
its members or creditors challenged that court's right to proceed with 
the administration of the defendant company's estate, or invoked action 
by the Jackson county probate court. The rule is that where a judicial 
tribunal has general jurisdiction of the subject-matter, as the insolvency 
court in this case had, and the special facts which give it the right to 
act in a particular case are averred and not controverted upon notice 
to all the parties, jurisdiction is acquired and cannot be assailed in 
any collateral proceeding'. Black on Judgments, § 240. When there 
is a lack of power or want of jurisdiction in the court, all its acts are 
void ; but when there is merely a wrongful or defective execution of 
power, its acts are voidable only, and must be reversed upon error. 
Lessee of Cochran's Heirs v. Loring, 17 Ohio, 409, 423; Moore v. 
Robison, 6 Ohio St. 302, 305. The situation presented is analogous 
to that in which a suit is filed in a federal judicial district in which 
none of the parties to the action reside. The defect as to jurisdiction 
being simply as to the district in which suit is brought, the parties being 
citizens of different states, the objection is waived, if the parties make 
up the issues without objecting to the jurisdiction of the court. Kreigh 
V. Westinghouise & Co., 214 U. S. 249, 252, 253, 29 Sup. Ct. 619, 53 
L. Ed. 984. 

[3] It is earnestly urged that the District Court was without juris- 
diction to entertain the plaintiff's bill. By the terms of section 1613, 
General Code of Ohio, the court of insolvency, as regards the admin- 
istration of assignments in trust for the benefit of creditors, has the 
same jurisdiction, exercises the same powers, and discharges the same 
-duties as are enjoined by the Constitution and laws of the state upon 
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probate courts, and all laws in force or hereafter enacted regulating 
the manner of proceeding in the administration of such assignments 
by the probate court extend to the court of insolvency. If a deed of 
assignment is valid, the jurisdiction of the insolvency court therefore 
extends only to qualifying assignees, controlling their conduct, and 
settling their accounts, and to causing the trust created by the deed to 
be executed according to law. That court does not have the general 
equity power to set aside and vacate such a deed, but such power is 
vested in the court of common pleas. Home & Savings Association 
V. Jones, 64 Ohio St. 147, 157, 158, 59 N. E. 885. Such power being 
thus vested and the facts averred in the bill being such as confer ju- 
risdiction* on a federal court, the District Court was required to en- 
tertain the case. 

[4] The controversy as to whether the appointment of a receiver 
by the District Court was warranted must be determined from the 
facts of the case. The company became indebted to the trust company 
to the extent of $55,000 before the operation of its plant began in 
the fall of 1907. Collins generously lent his credit to it for that 
amount, and subsequently for all other sums borrowed. Had he not 
done so, the enterprise would have failed for want of operating cap- 
ital. Indeed, for aught that appears, it would have been unable to 
operate at all. It is not to be presumed that any moneyed institution 
prudently conducted would extend credit to a new enterprise without 
an established business which was bonded for practically its entire 
original cost, and especially if it knew as time passed, as the trust 
company did, that the company was unable to reduce an outstanding 
bank indebtedness of $115,000 and was paying neither dividends on 
its stock nor interest on its bonds. Collins was never unwilling to 
do for himself what he requested of others as regards the surrender 
of bonds and the lending of financial credit to the company. The bur- 
den of carrying its finances rested peculiarly on him, although Zim- 
merman and Sternberger to a limited extent shared it with him. Con- 
sidering that the enterprise was new and without an established busi- 
ness, and that, if permitted to go upon the financial rocks, it would, 
when closed out, in all probability realize but a small portion of the 
original cost, and could more easily be bought in by him than by any 
otlier stockholder, to the almost certain complete elimination of the 
plaintifiF and her relatives, his reasonable request that the bonds be re- 
turned to the company, and that he, Zimmerman, and Sternberger 
should, as far as practicable, be relieved of their personal liability, 
which had averted financial disaster to all, and that all the stockholders 
proportionately aid the company, should have met with a prompt and 
favorable response from the plaintiff, her sister (Mrs. Wright), and 
the latter's husband, notwithstanding Collins* greater interest, on ac- 
count of his larger holdings, and what is charged to have been at times 
his secret, if not arbitrary, action. 

Collins was under no obligation to carry so largely a burden in 
which others should share. The plaintiff and her relatives apparently 
neither appreciated the service he had rendered them and all other 
stockholders, nor endeavored to avert the financial collapse which the 
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withdrawal of the loan of his credit to the company would produce, 
although his large investment, amounting to about $275,000, placed 
him in a position better than theirs to protect himself in case the com- 
pany encountered financial misfortune. In fairness to his associates, 
he should have apprised them of his purchase of the notes of the 
company from the trust company, giving his own note in their stead, 
and his payment of the indebtedness more rapidly than the contract 
with that company required ; but in so doing he was but shifting the 
burden to the defendant company, where it rightfully belonged. There 
seemed to be no way in which he could satisfy the indebtedness for 
which he, Zimmerman, and the Stemberger estate were bound, other 
than by permitting the merchandise accounts to remain unpaid, so 
long as some of the stockholders blocked the only method of giving 
the company an improved financial standing which would enable it to 
obtain credit. The corporate members, however, should have been 
informed in advance, and should have had the opportunity of con- 
sidering before its consummation the sale of the company's contracts 
and accounts and bills receivable to the Credit Company, the appar- 
ently high price he was paying for its services, and the application of 
the proceeds of such sale to the payment of the company's debts other 
than merchandise accounts ; and yet had he proceeded, as did the com- 
plaining surety in Barbour v. National Exchange Bank, 45 Ohio St 
133, 12 N. E.. 5, and applied for a receiver of the company, his course, 
whether successfully pursued or not, would in all probability have been 
even more harmful, though acting within strictiy legal rights, than 
was his sale of the quick assets to the Credit Company and the ap- 
plication of the proceeds realized from them to the satisfaction of the 
company's indebtedness in advance of its actual maturity. 

When he determined to cause the company to make a deed of as- 
signment, fair play required that he should incorporate in the notice 
of the stockholders' and directors' meetings to be held October 31st, 
that the matter of the assignment was to be considered at that time. 
He should not have proceeded secretly, and withheld such notice until 
the day on which the meetings were held. That the outstanding bonds 
were a menace to the life of the corporation, that they were issued 
as an inducement to procure stock subscriptions and as a bonus with- 
out the payment of any consideration for them, is too manifest to 
admit of controversy; but what the rights of the holders of them 
as between themselves, and as between tiiemselves and the company, 
may be, and as to what method is to be pursued to determine such 
rights, and the cancellation and the return of them to the company, 
if it shall ultimately be decided that such shall be done, are matters 
which we are not now called upon to decide. 

We are not, however, informed as to how Collins expected to free 
the company from the incubus of the bond issue by causing the com- 
pany to assign all of its property for the benefit of its creditors, and 
yet that was his purpose in causing the assignment to be made. An 
assignment will be voided which is made in furtherance of a scheme 
to obtain an advantageous settlement, to force a compromise or to 
compel creditors to enter into a composition (4 Cyc. 197, 198), and, 
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it may be added, whose purpose is not the protection of the creditors, 
but the coercion of stockholders to surrender corporate bonds, and for 
the reason that such action is not within the purview of the statute 
relating to assignments. The assignment, which was secretly planned, 
was arbitrarily carried out, and constituted an act of bankruptcy which 
would almost necessarily and speedily terminate the company's busi- 
ness career, to the injury of the stockholders and without benefit to 
the creditors. A bankruptcy proceeding in fact was, it is stated, insti- 
tuted and has been held in abeyance only by the planting of the pres- 
ent suit. For the reasons above stated the trial court was justified in 
voiding the deed of assignment, and in view of Powers v. Blue Grass 
Building & Loan Association (C. C.) 86 Fed. 705, 707, the appointment 
of a receiver pendente lite was warranted. 

[5] We are not satisfied that a further continuance of the receiver- 
ship is necessary. With the deed of assignment set aside and the pro- 
ceedings thereunder enjoined, there seems no occasion, so far as ap- 
pears from the record before us, for winding up tlie corporation or 
withholding from the directors the control of its assets, for it cannot 
be presumed that the directors will mismanage the corporate business 
or act otherwise than in conformity to law. Should the retirement of 
the company's bonds be still desired, no obstacle intervenes to prevent 
an appropriate action to accomplish that result. The differences be- 
tween the stockholders are not such as reasonable persons may not ad- 
just. The rule is too well settled to require citation of authority 
that courts of equity, in the appointment of receivers, act with great 
caution in applying that extraordinary remedy, and require a clear 
case of right and of present necessity to induce their interference. 
The extreme remedy of taking and keeping property of a corporation 
out of the hands of the managers chosen by the stockholders, except 
as the last resort, should not be .applied unless considered absolutely 
necessary for the preservation of tiie corporate property. That ne- 
cessity, apparently, now ceases with the final decision concerning the 
validity of the trust deed ; but two years have elapsed since this record 
was made up, and it is possible that something may be presented to tlie 
court below justifying a temporary continuation of tiie receivership. 
However, we cannot now do as appellants ask and make a peremptory 
direction that it be terminated. 

The decree of the District Court is accordingly affirmed, with costs, 
but expressly without prejudice to an application to such Court at 
any time by either party for the termination of the receivership. 
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GALLUP V. CAAIMACK. 

(Circuit Court of Appeals, Fifth Circuit February 7, 1916.) 

Na 2777. 

1. Adverse Possession ^==>34, 44 — Chabacteb of Possession — Exclusiveness 

AND Continuity. 

Under Rev. St. Tex. 1911, art 5675, providing that any person having a 
right of action for the recovery of land against another having peaceable 
and adverse possession thereof, cultivating, using, or enjoying it, shall 
institute his suit therefor within 10 years after his cause of action shall 
have accrued and not afterwards, the occupation which will give title by 
adverse possession must be exclusive and continuous. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dig. §§ 136, 
226-231; Dec. Dig. <g=»34, 44.] ^ 

2. Advebse Possession ^=:»114 — Cqabacteb of Possession — ^Encroachments. 

Rev. St Tex. 1911, art. 5675, require actions to recover land from an- 
other having peaceable and adverse possession thereof, cultivating, using, 
or enjoying it to be brought within 10 j^ears. Article 5676 provides that 
the peaceable and adverse possession contemplated in the preceding article, 
as against the person having the right of action, shall be construed to em- 
brace not more than 160 acres, including the Improvements or the num- 
ber of acres actually inclosed. Plaintiff in 1902 purchased 160 acres of 
land in the C. survey and thereon built his house and appurtenances. 
Prior to his purchase there had been an encroachment over the unlocat- 
ed boundary line between the C. survey and an adjoining unoccupied sec- 
tion of from one to two acres, cultivated, upon which had been erected 
a wagon shed, with a roof, but with unlnclosed sides. Plaintiff in 1903 
moved on his land, and cultivated his own land and about an acre and a 
half to two acres In the adjoining section, corresponding practically to tho 
former encroachment In 1903, and again in 1907, he moved away from 
his land, and while away no one lived in his house, but during all of the 
time he cultivated his own land and the encroachment, except in 1910, 
and In that year he planted 12 to 15 fruit trees on the encroachment, in 
extending an orchard on the C. survey, and tended them, and also stored 
tools in Uie wagon shed and pastured hogs on the unoccupied section. At 
different times he also pastured hogs and cut posts and wood and pickets 
there. Eeldy that there was a mere encroachment and not such a contin- 
uous adverse possession as to give the owner of the unoccupied section 
notice that he was claiming adversely any part of the section, or to au- 
thorize him to recover 160 acres of land from such section. 

[Kd. Note. — For other cases, see Adverse Possession, Cent Dig. §| 682, 
683, 6S5. 6S6 ; Dec. Dig. <®=»114.] 

In Error to the District Court of the United States for the East- 
ern District of Texas ; Gordon Russell, Judge. 

Action by S. B. Cammack against David L. Gallup. Judgment for 
plaintiff, and defendant brings error. Reversed and remanded, with 
instructions. 

Cammack, defendant in error, sued Gallup, plaintiff in error, to recover 160 
acres out of B. B., B. & O. Railway Company, section 1, block 1, containing 640 
acres. Gallup filed his answer containing the statutory plea of not guilty and 
a cross-action, praying for Judgment for the title and possession of the whole 
section of land. 

Gallup is the owner of the record paper title to the whole section. Cam- 
mack hased his right to recover on the 10-year statute of Umltations of the 
state of Texas, being articles 5675 and 5676 of the Revised Statutes of Texas 
of 1911. 

^s»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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The case was tried before a jury, and a rerdict and Judgment rendered In 
favor of Cammack for the 160 acres claimed by bim, and in favor of Gallup 
for the remainder of the section. From this judgment, rendered on this ver- 
dict, Gallup has brought this case to this court for review. 

B. B., B. & O. section 1, of which the land in controversy is a part, lies 
immediately west of and adjoining the William Cammack survey in Tyler 
county ; the east boundary line of section 1 and the west boundary line of the 
Cammack being a common line. Cammack owned, at all times during the 
period in which he is claiming that his limitation title to a portion of sec- 
tion 1 accrued, that portion at the Cammack survey lying east of and adjoining 
the ICO-acre tract out of section 1 which he recovered in this case. His home, 
dwelling house, etc., were located on that portion of the Cammack survey 
owned by him. He is basing his right to recover in this suit on an alleged 
adverse occupancy and possession from his home place over the line onto 
section 1 and variously estimated as containing between three-fourths and 
two acres. 

In this court Gallup contends: "(1) That Cammack showed no such continu- 
ous use or occupancy of any portion of the 160 acres as would be sufficient 
to vest title thereto in him under the Texas statute of limitations; (2) that 
such occupancy and use as is shown to have been made by Cammack con- 
stituted a mere encroachment, and under the well-recognized so-called "en- 
croachment" cases decided by the Supreme Court of Texas he is not entitled 
to recover the ICO acres in controversy ; and (3) that he was not claiming to 
own the 160 acres under any such claim or claim of right as is recognized by 
the laws of Texas, and that the evidence does not bring him within the effect 
of the Texas limitation statutes." 

These points are raised in the record by objections and exceptions to the 
charge, submitting the Texas limitation statute of 10 years to the jury as a 
basis of recovery on the plaintiff's part, and exceptions to the refusal of the 
court to instruct the jury peremptorily in favor of the plaintiff in error for 
all of the land in controversy, and exceptions to the trial court's action in 
submitting any issues to the jury for its determination, on the ground that 
there was no evidence to warrant the submission of any such issues. 

Cammack testified in the trial as follows: "My name is S. B. Cammack. I 
am the plaintiff in this suit. I have had possession of a part of B. B., B. & C. 
Ry. Co. section No. 1, in Tjier county, Texas. I took possession in 1903. I 
moved on the place in the fall of 1902, but I did not take any possession of 
it until 1903. The first crop puts on it was com. This was in 1903. After 
the 1903 crop I put other crops on the land. I put crops on it every year with 
the exception of one since I have owned it. The one year that I did not put 
a crop on it was 1910. There is a wagon shelter and a horse lot and a garden 
on this land. I don't know when the wagon shelter was built there. It was 
there when I went there. It had been used prior to the period when I went 
there. I had been knowing this wagon shelter 10 or 12, or maybe 15, yeara 
before I went there. It was there when I was a small schoolboy. I use<l the 
wagon shed during 1910. I used it to have plow tools and shop tools in it. 
I maintained an inclosure on the land around the horse lot and garden in 
1910. I put out fruit trees in the field on this land in 1910. I cultivated these 
fruit trees in 1910. I used the field for a hog pasture a part of the time in 

1910. There are no buildings on the land that I claim, except the wagon 
shelter and garden and bam. The barn has been there only since January, 

1911. I have used the wagon shed continuously since I went there, every 
year. I have figs, peaches, and apple trees on this land and I have mulberries 
now. They were put out in 1911. I put out other trees there but they died 
out This was during my occupancy since 1902. I have ElngUsh walnuts there, 
but they are not there now. They are dead. I gathered the fmit in 1910. 
The only other inclosure on section 1 is an Inclosure which old man Cruse has. 
All of my occupancy in section 1 was under one fence, except that the garden 
was fenced off from the rest of It I had two gardens on section 1. They were 
fenced up separately. I know where the line between section 1 and the Cam- 
mack survey is. The plat which you show me correctly shows the improve- 
ments I had on section 1 in a general way." 
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On cross-examliiation by the defendant the said plaintiff, S. B. Caromack, 
testified as follows: "Before I moved to the house where I now live, I lived on 
the old place on the Gammack survey. My dwelling house at present is on 
the Gammack survey, down in the southwest comer of it I bought one 
hundred and sixty acres (160) of the Gammack survey in 1902 from my 
mother, Mrs. E. B. Gammack. I bought it on July 9, 1902. The 160 acres 
which I bought from her is the land on which my house is built My house, I 
suppose, is 4 or 5 feet from the west line of the Gammack survey, and is over 
on the Gammack survey. My residence is something about 80 varas north of 
the southwest comer of the Gammack survey, maybe more, maybe less, I 
don't know exactly. 1903 was the first year I cultivated any portion of section 
1. I moved into the house on the Gammack survey right soon after I got the 
deed to it, in the fall of 1902, as soon as the renter on the place was going out 
My mother had a renter there. I never measured how much of the land on 
section 1 I cultivated during the year 1903. I don't know exactly. It was an 
acre and a half or maybe two acres, something like that I didn't cultivate 
very much in 1904. I did not have anything there except a garden. There 
was no fence around it in 1904. The garden that I had was on the Gammack 
In 1904. I have not lived on that place continuously since 1908. Since then 
I have lived in Golmesneil part of the time. I moved into Golmesneil in the 
fall of 1903 and lived there in a rent house. I don't remember exactly how 
long I stayed in Golmesneil. I moved back on my place on the Gammack 
survey some time about September, 1904, having left there the fall of 1903. 
It is about six miles from Golmesneil to my house. I have moved away from 
that house since then. This was in 1907, I think, maybe in Febmary. It 
might have been January or February, 1908. It was some time in the winter, 
f^me time in the winter of 1907 or 1906. Whenj I moved away that time I 
lived about a mile south of my house on the Gammack survey in Febmary, 
1910, and went on my mother's old place, which is nearly a half mile north 
of my place on the Gammack, and is stated to be on the north end of the 
Gammack survey. I lived there at my mother's old place one year, which 
would bring it down until some time about Ffebraary, 1911. I then moved back 
on my place, back to my house down on the southwest part of the Gammack, 
and have been living there ever since then. No one lived in my house while 
I was away. I did not rent it out In the spring of 1903 I put about two 
acres or an acre and a half of the land on section 1 lying west of the Gam- 
mack survey in cultivation. This was in the early spring, about the time we 
usually put crops in. As well as I remember, I put corn in that year. I was 
cultivating the land out of the Gammack survey that I own and that is de- 
scribed in the deed from my mother. There was no fence along the west 
line of the Gammack survey at that place. There was a lane along there be- 
tween this patch and my place. This lane rung west of the Gammack line, 
but not all the way. It runs kind of across the line. There was no fence 
running along the west boundary line of the Gammack survey. There is no 
fence there now. I don't know exactly how much land I had in cultivation 
in 1903 on the Gammack survey; I suppose about 12 or 15 acres. There 
was nothing between the field on the Gammack survey and the field on section 
1, except a road which ran along there between them. I planted Irish pota- 
toes and turnips in the field on section 1 in the fall of 1004, while I was living 
in Golmesneil. I went out there and planted them in the patch west of my 
house. I suppose there was about an acre and a half in that patch but don*t 
know exactly. I planted a crop there in 1005. I think it was sweet potatoes, 
but I don't know that I can tell you exactly what I planted there every year. 
This was in that patch off of the Gammack. During all of these years I was 
using the land on the Gammack, putting it in crops every year. I put a 
crop in there in 1900, and worked the patch and my field too. I did this also 
in 1907 and 1908 and 1909. There was no crop planted there in 1910, except 
the fmlt trees ; that is all. In 1910 I was living on my mother's place a half 
mile north of this place. The field down there on section 1 was planted in 
oats that year, but I did not have any crop on section 1. The only thing I 
had there that year was an orchard. Part of this orchard was on the acre 
and a half I have been talking about, and part of it was not Not very much 
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of the ordiard was off of the Cammack. Perhaps an eighth of an acre was 
off of the Oammack, 12 or 15 trees, something like that. So that all these years 
all the land that I had cnltlTated or was using was this patch of about an 
acre and a half and the orchard of about one-eighth of an acre. I cultivated the 
patch of an acre and a half every year, except one year, which was in 1910, 
ai|d the orchard was there during 1910 on the eighth of an acre. It is correct 
that the only use and occupancy of any land on section 1 by me during these 
years has been a little less than two acres. All of that is one improvement 
around the house. It is all under one fence on the Cammack and section 1. 
I never surveyed the lines of section 1. Mr. John Cruse lived something like 
400 yards from my house." 

On redirect examination the said plaintiff, S. B. Cammack, testified as 
follows: "When I went on that land, and tooki possession of the improve- 
ments, and put out the other improvements, I was claiming 160 acres of section 
1. I have claimed 100 acres there from the time I went down to it up to the 
present time. I tended the patch there and made a crop on it every year 
except 1910. I went back there every year except 1910, and made a crop, 
whether I was living in the house or not. In 1910 I pastured my hogs on 
section 1, and tended the fruit trees, and put out other fruit trees, and had 
tools In the wagon shed, the same as any c^er years. I have used that shed 
every year. It has been in constant use, and even though I moved away I 
kept my tools in the shed. Thia wagon shed is outside of the indosure 
about which I have been testifying. It is clear outside of the fence. I have 
cut posts and wood and pickets off of section 1 outside of the part I was 
cultivating. I did these things on other parts of section 1 within the limits I 
am claiming. I have pastured hogs on other portions of section 1 out on the 
section. I did this under a claim to 100 acres." 

On recross-examlnatlon the said plaintiff, S. B. Cammack, testified: 'I hap- 
pened to first start to claim 160 acres of section 1 by cultivating it I first 
claimed it in the winter of 1902. The thing that put it into my head to 
start claiming 160 acres of that section was that I thought I could claim it by 
cultivating it I have never had any specific tract of 160 acres out of that 
section surveyed off at all. I was only claiming 160 acres. I was not claim- 
ing an undivided interest in every acre of the section. I was claiming 160 
acres. I suppose I was claiming an undivided 160 acres in the section. I 
claimed 160 acres. I claimed it west of my house there, and the 160 acres 
that I wanted would Include my improvements there. There was no definite 
piece of land that I claimed. There were no lines there. I did not have it 
surveyed out" 

The following is the material part of the trial judge's charge to the Jury: 

"The defendant in the case, in addition to denying the right of the plain- 
tiff to recover 160 acres of land, has filed what is known as a cross-action for 
the entire survey, and in the state of the case before the Jury the only issue 
for you to decide is as to whether the plaintiff has shown his right to re- 
cover 100 acres claimed by him under the 10-year statute of limitation. The 
defendant, as a matter of law, is entitled to recover the entire section, outside 
of the 160 acres, and is entitled to recover the 160 acres also, unless the Jury 
find from a preponderance of the evidence that the plaintiff has established 
his right to recover the 160 acres under the 10-year statute of limitation. 

"The law upon the subject provides: 'Any person who has the right of ac- 
tion for the recovery of any lands, tenements or hereditaments against an- 
other having peaceable and adverse possession thereof, cultivating, using or 
enjoying the same, shall Institute his suit therefor within ten years next after 
his cause of action shall have accrued, and not afterward.* 

"Another section provides: 'The peaceable and adverse possession contem- 
plated in the preceding article as against the person having right of action, 
shall be construed to embrace not more than one hundred and sixty acres, 
including the improvements.' 

"A subsequent section of the statute provides: 'Whenever in any case the 
action of a person for the recovery of real estate is barred by any of the 
provisions of this chapter, the person having such peaceable and adverse pos- 
session shall be held to have full title, precluding all claims.' 
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"So that the court informs the Jury as a matter of law that should you find 
by a preponderance of the evidence that the plaintiff Cammack had matured 
his title under the 10-year statute of limitation by proving the elements and 
facts necessary to constitute such title, then his title will be sufficient to en- 
title him to bring suit as plaintiff and recover upon the 10-year statute of 
limitation 160 acres of land, but before you could reach that conclusion the 
plaintiff must show the jury by a preponderance of the evidence that his 
title has matured under the 10-year statute of limitation by proving by the 
testimony the necessary elements to mature his title under that statute. You 
will observe from the reading of the statute that there are three indispensable 
elements to be proven by the plaintiff in this case before he can recover; 
that is, he must show that he has hod peaceable possession of the 160 acres, 
he must show that he has had adverse possession of 160 acres, and he must 
show that he has cultivated, used, or enjoyed the land. It is not necessary 
to show that he has cultivated, used and enjoyed the land, but must show cul- 
tivating, use, or enjoyment of it It is not necessary in this case, in order 
to entitle the plaintiff to recover, that he show that he has had possession 
of the entire 160 acres, cultivating, using, or enjoying it; but where he has 
not shown possession of the entire 160 acres, then the burden devolves upon 
him to show possession of a portion of the tract, exercising over that portion 
such acts of ownership and dominion as would manifest an intention to claim 
the entire 160 acres. In other words, where the plaintiff in a case lil^e this has 
proven to the satisfaction of the jury by a preponderance of the evidence 
that his possession of that part of the tract was of such character as manifest- 
ed on his part an intention to assert an adverse claim to the whole 160 acres, 
it is not necessary for him to show actual possession of the entire 160 acres; 
but the possession must be of such character and surrounded by such circum- 
stances as evinced plainly an intention on the part of the plaintiff to assert 
title to the entire 160 acres. Where he has done that, then the law would, by 
construction, extend his possession over the part over which he had his flag 
flying to the whole 160 acres. But in order to fulfill these requirements of 
the law he must show the character of possession which the law requires under 
the statute, viz. peaceable and adverse possession. 

"The meaning of these terms has not been left to judicial construction, but 
the Legislature has defined what it takes to constitute in Texas 'peaceable pos- 
session* and 'adverse possession.* The court will now read in your hearing 
the definitions given by the Legislature of Texas of the terms 'peaceable pos- 
session* and 'adverse possession.' 'Peaceable possession, within the meaning 
of this chapter, is such as is continuous and not interrupted by adverse suit 
to recover the estate.* That is, before the plaintiff in this case could recover, 
he would have to show by a preponderance of the evidence that his possession 
had been continuous for the full period of 10 years prior to the institution of 
the suit The possession must be consecutive year by year, and be a peaceable 
possession for the full period of 10 years. In other words, if a man goes into 
possession of a tract of land and holds it for 5 years, and abandons that 
possession and moves away for a period of time, and then comes back and 
retakes possession, there would be such a break in his possession as would 
take it out of the definition of peaceable possession, because the possession 
would not be continuous, and therefore one necessary element in the case 
would be lacking, and in such case the plaintiff would not be entitled to re- 
cover under the 10-year statute of limitation. So in this ease, if the jury find 
that the plaintiff went into possession of a portion of the land in controversy, 
with the Intent on his part to assert adverse claim to the entire 160 acres, 
but you further find that he abandoned that possession before the completion 
of the 10-year period, such abandonment would have the effect in law to 
destroy the continuity of his possession, and thereby take out of the case one 
necessary element of the plaintiff's right to recover. 

"Another requirement of the law is that the possession must be not only 
peaceable, but adverse. The Legislature of the state of Texas has not left to 
the construction of courts and juries what it takes to constitute 'adverse 
possession,* but has defined It as follows: 'Adverse possession is an actual 
and visible appropriation of the land, commenced and continued under a 
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claim of right inconsistent with and hostile to the claim of another.* The 
meaning of the definition which I have read to you, gentlemen, is that the 
possession, in order to constitute adverse possession, must be an open, plain 
possession evincing an intention upon the part of the plaintiff to claim the 
land adversely against all the world. As some law writers have put it, 
and counsel has used the term, it must be such possession as to show that the 
plaintiff had 'kept his flag flying* for a full period of 10 consecutive years, 
thereby notifying all comers that he was holding adversely against the whole 
world, and by the possession he had of a part of the land manifesting an 
intention to claim the whole 160 acres. 

"There is another element necessary to constitute adverse possession, and 
that is that the acts of ownership and assertion of claim by the plaintiff must 
have been such in their nature, or in connection with the circumstances sur- 
rounding them, as to put a reasonably prudent person on notice that plain- 
tiff was on the ground asserting adverse claim to 160 acres. In other words, 
if the acts of the plaintiff were not such as to advise the owner, if he was a 
reasonably prudent person, that the land was claimed adversely, then it 
would not be such adverse assertion of claim as would assist in maturing 
the statute. A man may not in this state pertorm qualified acts of dominion 
over land, and thereby obtain title by limitation ; but the acts of ownership 
and assertion of claim must plainly manifest a disposition and intent on his 
part hostile to every one else, and be such as would put a reasonably prudent 
person upon notice that he was asserting such adverse claim. Where it ful- 
fills those requirements, the provisions of the law are satisfied, and in such 
case, if the possession has been for a period of 10 full consecutive years, the 
title by limitation will mature. Where it falls short of that, the title will 
not mature. 

'In this case you have heard much testimony as to where the lines of 
section No. 1 and where the lines of the Gammadt survey are. The purpose of 
the testimony is to enable the jury to determine whether the possession of 
the plaintiff of the land to which he asserts title was a mere encroachment 
by the plaintiff on the land contained in survey No. 1, or whether it was a 
peaceable, adverse possession of it within the terms of the law as I have de- 
tailed to you. In other words, if an adjoining landowner extends his posses- 
sion over to land not his as of right, and thereby takes in some small portion 
of the land to which he does not hold the record title, the law will not presume 
that he intended by that encroachment to assert an adverse claim ; but the 
law would presume in such case that the extension of his possession over 
onto the adjacent land was by mistake, and that the owner of the land upon 
which the encroachment was made would not thereby be put upon notice that 
the plaintiff was intending to assert title to the 160 acres owned by the man 
holding the record title. It is for the Jury to say whether the possession of 
the plaintiff was an encroachment, which did not put the owner of section 
No. 1 on notice, or whether the owner, by exercising such care as a reason- 
ably prudent person would have exercised under the circumstances, would 
have understood from the acts of dominion and ownership asserted by *the 
plaintiff that he was upon a portion of the survey asserting an adverse claim 
and Intending to set up title to 160 acres. If the proof has reached that 
character of certainty in the minds of the Jury, then the plaintiff would be 
entitled to recover. If the Jury find from the testimony that it was a mere 
encroachment by the plaintiff on section No. 1, and that the owner of section 
Xo. 1 would not be put upon notice by the acts of dominion and ownership and 
assertion of claim made by the plaintiff that he intended to claim the land ad- 
versely. It would become the duty of the Jury to return a verdict for the de- 
fendant. I have tried to make the matter as clear as I can. If you find any 
difficulty In understanding the charge, you are invited to interrogate me. It 
is a question for the Jury to determine whether for a full period of 10 years 
the plaintiff in this case was in adverse possession of the land — that is, wheth- 
er he was in possession of a part of it, asserting claim to 160 acres of it, and 
asserting it in such manner as to show he was 'flying his flag,* and setting 
up title to It, and clain:xlng it adversely against all the world, and whether 
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such acts woQld put a reasonably prudent person upon notice of the character 
and nature of his claim.'* 

Ballinger Mills, of Galveston, Tex., for plaintiff in error. 
Oliver J. Todd, of Beaumont, Tex., for defendant in error. 

Before PARDEE and WALKER, Circuit Judges, and NEWMAN, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). The 
charge of the trial judge clearly gives the law of Texas in regard to 
acquiring title under the 10-year statute of limitation; but the ques- 
tion brought before us is whether the evidence in the case shows such 
continuous adverse possession by Cammack as warrants a recovery 
by him under the provisions of the said statute. In Sellman v. Hardin, 
58 Tex. 86, it is held that* evidence that claimants had paid taxes on 
the land, and used firewood from it, and kept people from trespassing 
on it, and had built a hogpen on it, and used it as a ranch for his cat- 
tle and horses, but had made no inclosure except the hogpen, nor had 
he ever lived upon it, nor occupied it by a tenant, was not sufficient 
to show such adverse possession as would sustain the plea of limita- 
tion. Grazing cattle or cutting timber does not show such possession 
as will support a plea of limitation. 

[1] The occupation must be exclusive and continuous. See Rich- 
ards V. Smith, 67 Tex. 610, 4 S. W. 571 ; Pendleton v. Snyder, 5 
Civ. App. 427, 24 S. W. 363. In Bracken v. Jones, 63 Tex. 184, it 
was held that where the claimant fenced and cultivated 4 acres on 
adjoining land in connection with his own premises from 1859 down 
to March 15, 1882, about 23 years, it did not establish such possession 
as would give him title to more than he had enclosed. In that case 
the court said : 

"Possession, to be of any valne to vest a right or bar a remedy, must be 
actual, continued, visible, notorious, distinct, and hostile. It must be fair 
and open as *the statute was not made to serve the purpose of artifice and 
trick.* Sailor v. Hertzogg, 2 Pa. 185, quoted In Word v. Drouthett, 44 Tex. 
370; Satterwhlte v. Rosser, 61 Tex. 166. It can scarcely be said that in such 
a case as the present the possession Is notorious, visible, and distinct, so as to 
fulfil the requirements of the 10-year section of the statute of limitation. 
Whilst the true owner is chargeable with a knowledge of the boundaries of 
his land, he can hardly be affected with notice that a neighbor, who has 
encroached a few feet upon his tract, is doing so for the purpose of acquiring 
title to 640 acres of It He would rather Impute it to a mistake on the part of 
the apparent trespasser as to the division line between them. Whilst this 
might not excuse the party trespassed upon for not asserting his right to 
the land actually occupied by the trespasser, it would certainly save him 
from such consequences as the loss of a section of his land. The party en- 
croaching would be entitled to no more than the land actually occupied by him. 
The case Is different when one settles upon the land of another, claiming un- 
der a recorded deed, and having his improvements located within the bounds 
called for in such deed. Then the true owner has notice of the extent of the 
claim of his adversary, and that the Improvements are upon it as weU as upon 
his own land, and that, if continued for the requisite period of time, they 
will give title to the extent of the land described in the recorded instrument. 
He knows the consequences of such possession, and must provide against 
them. Brownson v. Scanlan, 59 Tex. 222. But suppose such a possessor 
should, by accident or otherwise, have a small portion of his improvements 
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beyond the line of his boundaries, as claimed In the deed. Is he to get to the 
Umlts of his deed by 5 years* possession, and 640 acres besides by reason of 
his slight extension of improvements beyond his line? If so, he would re- 
cover far beyond what a 10 years' possession, under the law we are consider- 
ing, would give him. The extent of a recovery in such case, over and above 
the 640 acres, is the amount actually covered by the inclosure of the tres- 
passer. Charle v. Saffold, supra [13 Tex. M], In the case of Mooring v. 
Campbell, 47 Tex. 41, this court considered that the state of case most promi- 
nent in the minds of the legislators in enacting the foregoing provisions of our 
statute of limitations was the case where one person is in adverse possession 
with all of his Improvements on a large tract of land belonging to another. 
*Any flexibility,* it was said, *in adapting the statute to a state of facts variant 
from this must be arrived at by construction.* And Cldef Justice Roberts, 
after alluding to the strange, if not unreasonable, consequences of allowing one 
person to acquire 640 acres of land from his neighbor by merely a strip of 
adjoining land in a field belonging to the former, says that we must confine 
*the construction of the statute to the particular facts of each case.* " Brack- 
en V. Jones, 63 Tex. 184 et seq. 

Titel V. Garland, 99 Tex. 201, 87 S. W. 1152, Holland v. Nance, 
102 Tex. 183, 114 S. W. 346, and Bender v. Brooks, 103 Tex. 335, 
127 S. W. 168, all Supreme Court decisions, cite Bracken v. Jones 
with approval. 

In Bender v. Brooks, the court, after citing Bracken v. Jones, said ; 

''In the case now before us, as in the case Just quoted, the house and all 
Improvements, except a portion of the fencing, was upon another tract of 
land. The use of the field wasi incidental to the use of the house, and the 
possession of the field in its entirety could be referred only to the possession 
of the house and the other land inclosed within the field. The inclosure gave 
not the slightest intimation to the true owner that the person who was re- 
siding upon the 30 acres of thei adjoining tract was setting up claim to the 
entire survey of 663 acres. The evidence does not tend to prove a possession 
adverse to the owner of the Dunman survey. We therefore hold that the 
evidence submitted with this certificate did not Justify the court in submitting 
the issue of limitation to the Jury." 103 Tex. 335, 127 S. W. lOa 

In Smith v. Jones et al., 103 Tex. 632, 132 S. W. 469, the Supreme 
Court of Texas, after distinguishing Bracken v. Jones and Holland 
V. Nance, supra, as to facts involved, held: 

"A tenant of a tract made a survey of adjacent land and located thereon 
a dwelling house and other buildings incident to a home, for which purpose 
the land was afterwards held and used for more than 10 years. Held, that 
the court could not rule, as a matter of law, that the possession was too de- 
ceptive In its appearance to support the defense of limitations." 

In Stevens v. Pedregon, 173 S. W. 210, the Supreme Court of Texas, 
after quoting from Sellman v. Hardin, supra, held as follows: 

"At no time from the first entry upon the land to the institution of this 
suit does defendant in error claim to have actually resided upon the land, nor 
to have had the land or any part of it Inclosed ; nor does he claim that at 
any time he had a tenant upon it for a length of time suflident to constitute 
limitation under any provision of the law or any decision of this court. Such 
possession as he claims to have had consisted of cultivating a small portion 
of the land, one year at one place and the next year at another. Some years 
there was no cultivation of any part of the land for the want of water. 
There was nothing in his acts that would indicate a claim of ownership of 
the land. All that defendant in error did in the use of the land might well 
have been regarded as harmless trespass Schleicher et al« v. Gatlin, 85- 
Tex. 270. 20 S. W. 120." 
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As to adverse possession and directing verdict, see Bundick v. 
Moore-Cortes Canal Co. (Tex. Civ. App.) 177 S. W. 1031-1035, and 
Texas & N. O. R. Co. v. Williams (Tex. Civ. App.) 178 S. W. 701. 

Many other Texas decisions of the Supreme Court and the Courts 
of Civil Appeals, considering the question of the adverse possession 
necessary to support a title to land under the Texas statutes of lim- 
itation, can be shown, but it would serve no useful purpose. The most, 
if not all, are applications of the statutes to the particular facts as 
presented in each case. 

[2] Cammack's evidence (copied in full above) shows his entire case 
and claims in the trial court, and may be summarized as follows: 
He bought 160 acres of the Cammack survey July 9, 1902, and on this 
land his house and appurtenances were then and subsequently built. 
Prior to this purchase tliere had been an encroachment over the un- 
located boundary line between the Cammack survey and section 1 
of from one to two acres, cultivated and upon which had been erected 
a four-post wagon shed, with a roof, but uninclosed sides ; but this en- 
croachment had been abandoned — at least, Cammack in this case takes 
nothing from it. Cammack moved onto his purchase in the fall of 
1902, but did not take possession until 1903, in which year he cultivated 
his own land and about an acre and a half to two acres on section 1 
adjoining on the west, practically the same land as the former en- 
croachment; but he did not live there continuously. In the fall of 
1903 he moved into Colmezneil, about six miles distant, and there 
lived in a rent house, but moved back to the Cammack survey in Sep- 
tember, 1904. ' He moved again in February, 1907, to a place about a 
mile south of his house on- the Cammack survey, moving back in 
1911. No one lived in his house while he was away. During all the 
time, however, he cultivated his own land and the encroachment, ex- 
cept during 1910 he had no portion of the encroachment in cultiva- 
tion, except he planted about an eighth of an acre in fruit trees (12 
to IS) in extending an orchard on the Cammack survey, and during 
the year tended fruit trees and used the wagon shed for storing tools. 
During 1910 and at other times he pastured hogs on section 1, and 
at times not given he had pastured hogs and cut posts and wood and 
pickets on section 1. Cammack's claims of 160 acres from section 
1 were mental, save as shown by the foregoing facts. 

On this state of facts, in the light of tlie decisions of the Texas 
courts hereinabove given, we conclude that the evidence, taken most 
favorably to the defendant in error, shows a mere encroachment, and 
no such continuous adverse possession by Cammack as to give the 
owner of the unoccupied section 1 notice that he was claiming ad- 
versely any part of said section, or to authorize a recovery by him 
of 160 acres of land from said section under the provisions of the 
Texas statute of 10 years' limitation as against the owner of the rec- 
ord or paper title. In our opinion, the trial judge erred in refusing 
to direct a verdict for the plaintiff in error. 

The judgment of the District Court should be reversed, and the 
cause remanded, with instructions to grant a new trial; and it is so 
ordered and adjudged. 
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AMERICAN SEA GREEN SLATE CO. et aL T. O'HALLORAN et aL 
(Circuit Court of Appeals, Second Circuit December 14, 1916.) 

No. e4. 

L Monopolies «=»17 — Sales of Goods — Appointing Exclttsive Agent. 

If a corporation organized by producers of slate* and to which they 
sold their output, was not a combination obnoxious to Sherman Act July 
2, 1890, c. 647, 26 Stat 209, the appointment by it of an exclusive selling 
agent was not unlawful. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. 8 13 ; Dec. Dig. 
€=»17.] 

1 Monopolies ^s>28 — Re]£edies of Pebsons Injured — ^Damages Recoveb- 

ABLB. 

If a corporation organized by producers of slate was an unlawful combi- 
nation, damages directly caused by reason of its appointment of an ex- 
clusive selling agent were recoverable as other damages, under Sherman 
Act July 2, 1890, c. 647, S 7, 26 Stat 210 (Comp. St 1013, § 8829). pro- 
viding that any person injured in his business or property by any act for- 
bidden or declared to be unlawful thereby may recover threefold the 
damages sustained. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 18 ; Dec. Dig. 
«=»28.] 

8. Monopolies €=»28 — Remedies of Pebsons Injubed — Dauages Recoveb- 
able. 

To recover damages under Sherman Act, t 7, plaintiffs must show that 
as a result of defendant's acts actual damages susceptible of expression 
in figures were sustained, and they must not be speculative, remote, or 
uncertain. 

TEd. Note. — For other cases, see Monopolies, Cent Dig. ( 18 ; Dec. Dig. 
€=>2S.] 

4. Monopolies ^s:»28 — ^Actions fob Damages — Evidence. 

In an action for damages under Sherman Act, § 7, the damages must be 
proved by facts from which their existence is logically and legally infer- 
able, and not by conjectures or estimates. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 18 ; Dec. Dig. 
^=>28.] 

& Monopolies ^=>28 — Actions fob Damages — Evidence. 

The producers of a particular kind of slate organized a corporation and 
sold all of their output to It at 10 per cent, discount from its list prices. 
The corporation sold to wholesalers, including plaintiffs. A number of 
persons in the roofing business in Cleveland, some of whom had been 
plaintiffs' customers, organized a roofing company, and such company was 
. constituted the exclusive selling agent of the slate company in Cleveland. 
Held that, in an action by plaintiffs under Sherman Act, § 7, plaintiffs 
could not recover damages caused by the fact that they were compelled 
to buy at a price higher than the market value, where there was no evi- 
dence of market value, except evidence as to the price at which the pro- 
ducers sold to the slate company, as this company bought each producer's 
whole product, including sizes slow of sale, as well as sizes largely deslreo, 
and it was not fair to assume that, had there been no combination, plain- 
tiffs could have bought from the producers at the price at which they 
sold to the company. 

[Ed. Note.— For other cases, see Mon<q?olles, Cent. Dig. ( 18; Dec Dig. 

<=>28.3 
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6. Monopolies «=>28 — ^Actions fob Damages — ^Evidence. 

Damages for the loss of the business of former customers of plaintiffs^ 
who became members of the roofing company, could not be recovered on 
the supposition that they would have continued to buy as much as In 
previous years, where there was no evidence to support this supposltlcm, 
and there was not even evidence that such former customers obtained any 
slate at all of the kind in question. 

[Ed. Note. — For other cases, see Monopolies, C5ent. Dig. § 18 ; Dec, Dig. 
€=»28.] 

7. Monopolies ^=»28 — ^Actions fob Damages — Evidence. 

Damages could not be recovered for the loss of the business of the cus- 
tomers who ceased buying from plaintiffs and became members of the 
-roofing company, unless plaintiffs showed that the change was made be- 
cause of the unlawful combination, since this could not be inferred from 
the fact that the change was made. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
«=>28.] 

In Error to the District Court of the United States for the Northern 
District of New. York. 

Action by James O'Halloran and another against the American Sea 
Green Slate Company and others. Judgment for plaintiffs, and de- 
fendants bring error. Reversed. 

This cause comes here upon writ of error to review a judgment in 
favor of defendants in error who were plaintiffs below. The action 
was brought to recover treble damages under section 7 of the act of 
Congress of July 2, 1890, the Sherman Anti-Trust Act. By stipula- 
tion of the parties the cause was tried by the court without a jury; 
findings of fact and conclusions of law were filed, to some of which 
exceptions were taken. The opinion of the District Judge will be 
found in 207 Fed. 187. 

Lewis E. Carr, of Albany, N. Y. (Walter C. Noyes, of New York 
City, and J. B. McCormick, of Granville, N. Y., of counsel), for plain- 
tiffs in error. • 

Randall J. Le Boeuf , of Albany, N. Y., for defendants in erron 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The opinion of Judge Ray sets forth 
the facts very fully. As it may readily be consulted, a very brief state- 
ment of the issues is all that need be made here. Sea green slate is 
produced in a small section located in the state of Vermont. Prior to 
1904 the various producers of this slate dealt independently with pur- 
chasers of such product. In 1904 many of these producers incorporat- 
ed a company known as the American Sea Green Slate Company, in 
which they became stockholders. Slate of this sort comes in different 
dimensions, and apparently it has always been the practice to list the 
prices of different sizes ; competition between the sellers being brought 
about by variance between the discounts which they would allow on 
one or more or all of the sizes in which they dealt. To the new com- 
pany its stockholders sold all their output each year at 10 per cent, dis- 
count from the company's list prices; and the company sold to aU 

^s»For other cases see same topic A KBT-NUMBER in all Key-Numbered Digests A Indexes 
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wholesalers, including the plaintiffs, at a discount of 25 cents per 
square, a square being the quantity necessary to cover 100 feet of roof 
when laid with a three-inch lap. In 1909 a number of persons engaged 
in the roofing business in Cleveland, some of whom were and had been 
customers of the plaintiffs, O'Halloran & Jacobs, organized and be- 
came members of a corporation known as Cuyahoga Roofing Company. 
Thereafter such company was constituted exclusive selling agent of 
defendant company in Cleveland. For all further facts, other than 
such as are incidentally referred to hereinafter, the opinion in the Dis- 
trict Court should be consulted. 

[1, 2] Preliminary to any discussion we may state, as to the Cuya- 
hoga Company, that its appointment as exclusive selling agent is a 
matter of no importance. If upon examination of the record the con- 
clusion were reached that the original combination, the American Sea 
Green Slate Company, was not one obnoxious to the Sherman Act, it 
could appoint an exclusive selling agent anywhere. See our decision in 
Locker v. American Tobacco Co., 218 Fed. 447, 134 C. C. A. 247 (Nov. 
10, 1914). If, however, the Sea Green Slate Company were an unlaw- 
ful combination, then damages directly caused by reason of its appoint- 
ment of an exclusive agent might be shown, on the same theory that 
damages caused by other of its acts could be shown. 

Important causes involving the construction of the first two sections 
of the Sherman Act are now before the Supreme Court ; some have 
been argued, others will be argued in the near future. About the facts 
in the case at bar there is much to be said on both sides. If any re- 
versible error be found, which would result in a new trial, it would 
seem to be wiser not to pass upon the questions now before the Su- 
preme Court. The answers of that tribunal to those questions will be 
made known before a new trial can be had. Therefore, without now 
discussing the question whether the Sea Green Slate Company was a 
oxnbination of the sort forbidden by the Sherman Act, and assuming 
for the purposes of this writ of error that it was such a combination, 
we proceed directly to a consideration of the findings and conclusions 
assessing damages. 

[3, 4] To recover under the seventh section plaintiffs must show 
that, as a result of defendants' acts, actual damages were sustained — 
damages in some amount which is susceptible of expression in figures. 
These damages must be proved by facts from which their existence is 
logically and legally inferable — ^not by conjectures, or estimates. They 
must not be speculative, remote, or uncertain. As we understand the 
law, a jury may not merely guess that plaintiff lost $1,000 or $10,000 
which they might have made, even. if they feel reasonably sure that 
some loss was sustained. They cannot award damage as they do for 
pain or suffering in an action for personal injuries, or for reputation 
as they do in a libel suit. 

That was a defect in the original Sherman Act from the viewpoint 
of the individual trader ; the treble damage section frequently did not 
give him relief. He could only get such relief by stirring up the gov- 
ernment to apply for an injunction and dissolution of the combination. 
That defect is now cured by the Clayton Act, which gives the injured 
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party equitable relief to terminate the illegal combination, which is 
hurting him. 

Judge Ray found $7,522.95 actual damage, which he trebled. The 
items of this are these : 

1. Because plaintiffs were compelled to buy slate at a price higher 

than the market value. They bought 68,434.21 squares $6,120.97 

2. Loss of the business of Morgan Bros, and two others (which was 

worth the sum of $61.50 a month as the judge finds) 1,045.50 

3. Loss on 720 squares 172.08 

4. Loss on 640 squares 152.96 

5. Loss by expenses of an Akron shipment 25.44 

$7,522.05 

[5] 1. As to the damages for loss resulting from the circumstance 
that plaintiffs were compelled to buy at a price higher than the market 
value : Certain suggestive facts are found in the findings. Thus it aj>- 
pears that in the period prior to the advent of the Sea Green Slate 
Company plaintiffs bought and sold 35,571 squares (an average of 
about 8,200 a year). In the period when the company was in existence 
they bought and sold 66,434 squares (an average of about 12,500 a 
year). To infer that the result of the combination was to reduce the 
volume of their business is not warranted by these figures. In the 
period prior to the company's advent plaintiffs made a gross profit, on 
sea green slate, of $11,089.02 (an average of something over $2,300 a 
year). In the period when the company was in existence they made a 
gross profit of $18,435.37 (an average of something over $3,300 a 
year). 

The fundamental difficulty, however, with tlie figuring by which the 
conclusion was reached that their loss was $6,126.97 is that the "mar- 
ket price" for all varieties of slate is taken at the list price, less 10 per 
cent. It is true that such is the price which the Sea Green Slate Com- 
pany agreed to pay and did pay to the producers from whom it bought. 
But the company contracted to and did ,buy every producer's whole 
product, as produced. This included sizes slow of sale as well as sizes 
largely desired. Plaintiff only bought such sizes as it had orders for, 
or knew it could promptly place. It seems an unfair assumption, un- 
der these circumstances, that, had there been no combination, the plain- 
tiffs could have bought all the squares they desired from the producers 
at a uniform discount of 10 per cent. Unless there be given more evi- 
dence as to market value during the years in question, we do not see 
how this specific amount of "loss" can be calculated. 

[8] 2. There is allowed $1,045.50 for the loss of the business of 
three concerns doing business in Cleveland, viz. Morgan Bros., David 
& Glaive, and Koberna. This is figured out as follows : Prior to the 
organization of the Cuyahoga Roofing Company, plaintiffs sold sea 
green slate in Cleveland to the three concerns enumerated. Subse- 
quent to such organization these concerns ceased to buy such slate from 
plaintiffs ; therefore, it is contended, the rate of profit which plaintiffs 
made on sales to these three concerns during the years the latter did 
purchase such slate is the measure of the profit plaintiffs would have 
made during the period of the existence of this roofing company. This 
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figuring is highly speculative; it presupposes that the three concerns, 
would have bought as much sea green slate per annum in the later 
years as in the earlier ones. There is no evidence to support any such 
supposition ; the finding merely states that the three concerns (during 
the later period) discontinued all purchases from tlie plaintiffs, and 
"discontinued their business as independent roofers, but continued 
their business solely as members of the Roofing Company." How 
much slate the business brought into the Roofing Company by these 
three concerns amounted to, or whether any slate at all of this kind 
was obtained, through the Roofing Company, for any customers origi- 
nally of the three concerns, does not appear. No one of the three was 
called to testify. 

[7] Moreover, without any testimony from the three concerns, it is 
assumed that they ceased buying from the plaintiffs because of defend- 
ants' acts. But these three concerns were free to change at will ; sev- 
eral reasons might be suggested why they ceased buying from the plain- 
tiff. It was for the plaintiffs to show that the change was because of 
defendant's combination. If that were the reason, it was provable out 
of the mouths of the three dealers ; merely to infer it from the fact 
that they made the change is pure speculation. 

3 and 4. Loss on 720 squares in 1909 and 640 squares in 1910 in 
Cleveland, where the Cuyahoga Company was exclusive selling agent : 
As to these squares it is found that plaintiffs bought them and sold 
them at list price, 23.9 cents per square. By reason of this circum- 
stance the court finds that they were injured $172.08 and $152.96 (these 
sums including expenses of sale). A statement put in evidence, taken 
from plaintiffs' own books, showed that during the period when the 
Cuyahoga Company was in existence plaintiffs sold in Cleveland 5,867 
squares in 1909 at a profit of 33 cents per square and 3,768 squares in 
1910 at a profit of 29.5 cents per square. Inasmuch as in the thirty- 
eighth finding it is shown that in the 4% years prior to the advent of 
the Sea Green Slate Company plaintiffs' profits on their total sales of 
this slate was at 29.5 cents per square yard, it is difficult to see how, if 
these 720 and 640 squares are included in the list of sales above refer- 
red to, direct loss on sales in Cleveland by reason of the combination 
can be found. We are unable to determine whether or not these special 
sales are therein included, and, if not, why they are not. It seems un- 
necessary, however, further to discuss these small items, because the 
result of our decision as to the large items will involve a new trial, 
when points which are now obscure may be illuminated by further 
proof. 

5. Expenses on Akron shipment : According to the findings, defend- 
ants refused on a certain date to sell to plaintiffs sea green slate for 
shipment into Cleveland ; this refusal presumably was to carry out the 
objects of the combination. Requiring some slate for delivery in 
Cleveland, plaintiffs ordered a lot to be shipped to a firm at Akron, 
intending to divert it while en route to Cleveland for plaintiff's account, 
under some arrangement with the Akron firm. Plaintiffs failed so to 
divert it, and it had to be reshipped from Akron to Cleveland, thereby 
putting plaintiffs to an additional expense for extra switching and 
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freight charges. This expense $25.44 was allowed as damages, and 
trebled. The finding does not show whether this expense was incurred 
solely because plaintiffs had to get the goods in this roundabout way, 
or whether, if they had given timely and proper notice of diversion to 
the railroad, the goods would have reached them without additional 
expense. Presumably this point will be made clear on a new trial. 
The judgment is reversed. 



DELAWARE, L. & W. R, CO. v. WELSHMAN. 

(Circuit Court of Appeals, Third Circuit December 9, 1916. On Petition 
for Betiearing, January 31, 1916.) 

No. 1969. 

1. Railroads ^=»328— Cbossinq Accidicnts — ^Dutt to Stop, Look, and Lis- 

ten. 

It Is the positive duty of an automobile driver, approaching railroad 
tracks where there is a restricted vision, to stop, look, and listen at a 
time and place where stopping, looking, and listening wiU be effective. 

[Bd. Note. — ^For other cases, see Railroads, Cent Dig. §| 1057-1070; 
Dec. Dig. «=>328.] 

2. Railboads €==>330 — Cbossinq Accidents — Contbibutobt Nbolioenoe — 

Raising Gates. 

The raising of railroad crossing gates is an invitation to travelers to 
cross the railroad tracks, but is an invitation only to cross with due care, 
and the traveler must use his sight, hearing, and such other factors of 
safety as the situation and circumstances permit and require. 

[Ed. Note.— For other cases, see Railroads^ Cent Dig. §{ 1071-1074; 
Dec. Dig. <&=»330.] 

3. Railboads ^=>350— Cbossing Accidents— Actions — Questions fob Jubt. 

An automobile driver stopped about 15 feet north of a railroad cross- 
ing where the crossing gates were down, at which point he could not see 
the approach of trains. As soon as a passing train had passed the gates 
were raised, and he proceeded to cross without again stopping until struck 
by an east-bound train on the south track when almost across. Photo- 
graphs were in evidence indicating that as he passed the north gate his 
view of trains on the south track was shut off by a gradually rising bank 
extending to an overhead crossing 350 feet away, and it appeared that 
beyond such crossing the tracks curved to the north. The crossing watch- 
man testified that trains could not be seen beyond the overhead cross- 
ing. Held, that it was a question for the jury whether he was negligent 
in* failing to stop before reaching the track, and whether such negligence 
contributed to the accident 

[Ed. Note.— For other cases, see Railroads, Cent Dig. |{ 1152-1192; 
Dec. Dig. «=5>350.] 

On Petition for Rehearing. 

4. CouBTS ^=>376 — United States Coubts — Confobmitt to State Pbactics. 

The New Jersey crossing statute, providing that whenever any railroad 
shall have installed any safety gates, bell, or other device at any cross- 
ing, or placed a flagman at such crossing, persons approaching it may as- 
sume that the warning appliances are in good order and will be properly 
operated, unless a notice to the contrary is conspicuously posted, or that 
the flagman will guard such crossing with sufficient care, and that, in 
any action for injuries at such a crossing, no plaintiff shall be barred of 
the action because of the failure of the person injured to stop, look, or 

^=:>pQr other cases see same topic A KET-NUMBBR in all Key-Nnmbered Digests & Indexer 
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listen, does not require every case of injury at a protected grade crossing 
to be submitted to the Jury, but siuiply declares a rule of evidence to 
which the federal courts in New Jersey should conform. 
[Ed. Note.— For other cases, see Courts, Cent. Dig. § 984; Dec. Dig. 

In Error to the District Court of the United States for the District of 
New Jersey ; Thos. G. Haight, Judge. 

Action by Alice B. Welshman, executrix of George O. Welshman,, 
deceased, against the Delaware, Lackawanna & Western Railroad 
Company. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 

Frederic B. Scott, of New York City, for plaintiff in error. 
W. Locke Rockwell, of Newark, N. J., for defendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges^ 

BUFFINGTON, Circuit Judge. In the court below Mrs. Alice B. 
Welshman, executrix of Dr. George O. Welshman and a citizen of 
New Jersey, brought suit and recovered a verdict against the Dela- 
ware, Lackawanna & Western Railroad Company, a corporate citizen 
of Peimsylvania, for damages based on the death of Dr. Welshman 
through the defendant's alleged negligence. The defendant, on entry 
of judgment, sued out this writ. While there are 16 formal assign- 
ments of error, they finally narrow to the court's alleged error in re- 
fusing defendant's request for binding instructions. Whether the court 
erred depends on the answer to two questions: First, was there evi- 
dence tending to show defendant was negligent? and, second, should 
the court, as a matter of law, have held that Dr. Welshman was guilty 
of contributory negligence? 

Confining ourselves to such testimony as bears on these questions, 
ive may say the proofs on behalf of the plaintiff tended to show that 
on the aftemoc«i of the accident Dr. Welshman drove his automobile 
to the north side of defendant's Grove street double-track crossing in 
East Orange, N. J. The crossing was protected by safety gates oper- 
ated by a watchman, who stood on the southwest corner of the cross- 
ing. The watchman was apprised of the approach of trains by the 
ringing of a bell in his watch box and by a color change in an indica- 
tor, also in the box. The bell and indicator were actuated electrically 
by an approaching train when 2,000 feet distant from the crossing. 
AU the apparatus was in order. Dr. Welshman stopped his car about 
15 feet from the gates, which at that time were down to allow a west- 
bound train to pass. As soon as this train passed the gateman raised 
the south and then the north gate. Thereupon Dr. Welshman started 
his machine at moderate speed to cross the tracks. Heavy wagons 
crossed at the same time. About the time the doctor reached the 
west-bound track the gateman, who had discovered from the bell and 
signal that an east-bound express then due was coming, dropped the 
north gate, but kept the south gate up and cried and waved to the doc- 
tor to hurry forward. Whetlier the cry was heard or heeded does not 
appear, but the doctor proceeded slov;ly across. He almost reached 
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the other side, but the hinder part of his rear wheel was caught by the 
locomotive, his car demolished, and he himself instantly killed. 

The court submitted to the jury the question of the defendant's neg- 
ligence in three aspects : First, f aiUire to ring a bell a proper statutory 
distance from the crossing ; second, the alleged failure of the engineer, 
after he saw Dr. Welshman in danger, to take proper steps to check 
or stop the train ; third, the alleged negligence of the watchman in op- 
erating the plates. These questions were all submitted to the jury in 
terms to which no objection is made, provided submissible evidence on 
those several questions existed. Without reciting such evidence it 
suffices to say it is found in the record, the trial judge properly sub- 
mitted it to the jury, and he committed no error in refusing to give 
binding instructions for the defendant on the ground of no negligence 
by defendant being shown. It follows, therefore, the judgment must 
be affirmed, unless the court erred in refusing to further hold as a 
matter of law that Dr. Welshman was guilty of contributory negli- 
gence. 

[ 1 ] We deem it proper to here note that this court has no purpose 
to recede in any respect from the principle laid down in New York 
Cent & H. R. Ry. Co. v. Maidment, 168 Fed. 21, 93 C. C. A. 413, 21 
L. R. A. (N. S.) 794, and restated in Brommer v. Penna. R, R. Co., 
179 Fed. 577, 103 C. C. A. 135, 29 L. R. A. (N. S.) 924, in reference 
to automobile drivers making dashes over crossings without taking 
proper precautions. In the former case we said : 

"The duty of an automobile driver, approaching tracks where there is re- 
stricted vision, to stop, look, and listen, and to do so at a time and place where 
stopping and where looking and where listening will be effective, is a positive 
duty, and these safeguarding steps the plaintiff failed to take. He stopped 
where stopping served no purpose, and failed to stop where stopping would 
have disclosed danger. He made chance, and not sight, the guaranty of his 
safety. We are clear he was guilty of contributory negligence, and the judg- 
ment below should be reversed." 

[2] The facts in those cases were so different that, apart from their 
general principle, those decisions are not applicable to the case in hand. 
Here Dr. Welshman did not attempt to cross the track until the gates 
were raised by a watchman, who was presumably competent, and who 
was in a better position than the doctor to see an approaching train. 
The railroad having indicated its estimate of the safety of tlie situa- 
tion by raising tlie gates, and Dr. Welshman having acted accordingly, 
it is manifest that this court would not be justified in holding that in 
accepting this invitation to cross the decedent was so heedless of his 
own safety that, as a matter of law, he was guilty of contributory neg- 
ligence. On the contrary, we tliink the experience and judgment of 
everyday life is that the raised gate is an index of the railroad's view 
that crossing may be safely made, and that a crosser may reasonably 
accept it as an invitation to go forward. And such have been the ad- 
. judged cases. We avoid needless presentation of other decisions by 
referring to a single well-considered case, Erie Company v. Schultz, 
183 Fed. 674, 106 C. C. A. 23, where the Circuit Court of Appeals of 
the Sixth Circuit collected the autliorities and said: 
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'^f a flagman beckons the waiting team driver to come ahead, or if a 
towerman raises the lowered gates, In either case there is a representation to 
the driver that there is no approaching train within striking distance. Tlie 
driver who moves forward under this representation cannot be held to the 
same strict rule of instant and constant and extreme vigilance which is en- 
forced against one who crosses in sole reliance on his own Judgment" 

Of course, the raising of the gates did not make the railroad either 
an insurer or the sole guardian of the crosser's safety. The duty of 
care, of the use by the Grosser of sight, hearing, and sucli other fac- 
tors of safety as the situation and circumstances permitted and required 
o{ one intent on his own safety, still rested on him. The raised gate 
is not an invitation to cross without care, but an invitation to cross with 
the use of all care the situation permits. To hold otherwise would be 
to make gates and flagman harmful creators of negligence instead of 
helpful aids to safety. The crossing driver must bear in mind that 
the flagman is human and therefore liable to make mistakes, and that 
in so important a thing as his own safety and Ufe the driver must not 
intrust them to any one man, but that common sense as well as common 
law require him, notwithstanding the invitation, to himseff use all 
possible care to aid in a safe crossing. If the driver does not con- 
tribute such care, he contributes lack of care, and lack of care is con- 
tributory negligence. To this reciprocal duty of care which the law 
casts upon the crosser who accepts the invitation of a raised gate, 
the court below called the jury's attention, saying : 

The deceased "owed to the railroad company a reciprocal duty, namely, to 
take care to protect himself from danger. The measure of duty of care on 
Ms part was to exercise ordinary and reasonable care ; that is to sny, such 
iare as an ordinarily prudent person would have exercised under the same 
drcumstances." 

And the verdict must be accepted as a finding that the deceased took 
such possible care as the situation called for. 

[3] That the question of Dr. Welshman's contribtitory negligence 
was peculiarly one of disputed facts and disputable inferences, and 
tlierefore for a jury, is apparent when the situation and surroundings 
are understood. He came to the crossing and stopped about 15 feet 
from the track. The gates, were down. From that point he could 
not see the approach of trains. A west-bound one passed, and there- 
after the south gate and then the north gate were opened and he started 
to cross. At this point comes the crux of the case. The railroad 
company says the positive duty resfed upon Dr. Welshman before he 
reached the track to again stop, look, and listen, and his failure tct 
do so was in law contributory negligence. The plaintiff says this 
view ignores the invitation of the- raised gate, and the real question 
is not one of law alone, but one of fact, namely, whether in view of 
both the invitation to cross and of all the surrounding circumstances 
the nonstoppageby Dr. Welshman was negligence, and whether such 
negligence contributed to the accident. 

The crossing surroimdings throw light on that question. Dr. Welsh- 
man had no view of approaching trains from where he stopped. 
Whether he could have had a view of east-bound trains on the south 
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track before he drove the machine on the north track is, as we view 
it, a disputed question. The photographs in evidence show that as 
E>r. Welshman passed the gate his view of east-bound trains on the 
south track was shut off by a gradually rising bank, which extended 
westward from Grove street 350 feet to an overhead bridge crossing 
at Maple avenue. This bridge was 24 feet above the tracks, and the 
bank between it and the crossing was somewhat higher. Beyond Maple 
avenue the tracks curved to the north. Now, while there was testi- 
mony that as Dr. Welshman drew near the tracks there were places 
from which he could see trains approaching at a distance of from 600 
to 1,500 feet, yet it was also proved by 3ae watchman himself that 
this was not the fact, and that even from his place on the south side 
of the crossing — which was manifestly a better viewpoint than Dr. 
Welshman's — one could not see an approaching train farther than 
the Maple avenue bridge. On that point we quote his evidence at 
length: 

"Q. How far up the track could you see, the east-bound track, when you 
stood at the handle of the gate? A. As far as the bridge, the Maple avenue 
bridge. Q. Could you see a train on the east-bound track as far as the bridge? 
A. Just about as far as the bridge. Q. Look at the photograph. When you 
were standing here, could you see a train as far as the Maple avenue bridge? 
A. You can see as far as the bridge, hut that is a$ far as you can see; just 
this end of the bridge. ♦ ♦ ♦ Q. When did you actually see It [the east- 
bound train that struck the decedent]? A. I didn't see it until the engineer 
blowed his whistle at the bridge. Q. You didnt see it until that time? A. No, 
sir ; that is as far as you can see. ♦ ♦ ♦ 

"By the Court: Q. Let me ask you one more question. You say that you 
first saw the train itself— the first time you saw or could see the train was 
when the engineer blew the whistle at the Maple avenue bridge? A. Yes, sir. 
Q. That is right? A. Yes ; that is as far as I could see. Q. Where was the 
automobUe at that time? A. Between the east and west bound tracks." 

The Maple avenue bridge was 350 feet from the crossing, and if 
this testimony o'f the watchman, who was called by the defendant, was 
believed, it shows that the furthest view Dr. Welshman could possibly 
have had of an approaching train was only 350 feet. As Maple avenue 
was the extent of view from the superior viewpoint of the watchman, 
it is manifest that Dr. Welshman could not have seen the train in 
time to avoid the accident, had he stopped his machine at any point 
to look for it, and that the surrounding circumstances were such 
that reasonable minds might well conclude that the proper course for 
him to pursue, after the gates were raised, was to give his attention 
to driving his car over the crossing without attempting to stop and 
look for approaching trains. Indeed, the whole situation was pe- 
culiarly one for a jury to consider, and from its disputed facts and dis- 
putable inferences determine whether, after the invitation to cross, 
Dr. Welshman was in any respect negligent, and, if so, whether such 
negligence in any way contributed to the injury. This issue it found 
in his favor and the judgment entered on its verdict must be affirmed. 
In thus determining the case on the general principles of the law, it 
becomes unnecessary for us to discuss the question raised in reference 
to the New Jersey crossing statute. 



Digitized by 



Google 



WALLEB V, TEXAS A P, BY. CO. 87 

On Petition for Rehearing. 

PER CURIAM. [4] The motion for rehearing has had our care- 
ful consideration, and we see no reason to differ from the conclusion 
heretofore reached. While we refrained from discussing in the opin- 
ion filed the New Jersey crossing statute, it will be apparent that, in 
view of the late case in this court of Erie Railroad Company v. 
Schmidt, 225 Fed. 516, 140 C. C. A. 659, there could be no uncertainty 
that that statute, in our view of it, was no bar to the present plaintiff's 
recovery. We here reiterate the views expressed in that case : 

'•This statute has not been construed by the New Jersey courts, and Its 
fuU meaning may not be entirely free from doubt ; but so far as the facts of 
the present case require us to declare its meaning we think the proper con- 
stmction is as follows: A railroad company may protect a crossing by a safe- 
ty device, or by a flagman, or by both these means. If the device is not in 
order, due notice to that effect must be given ; in the absence of such notice, 
an approaching traveler may assume that the device is in order and will be 
duly and properly operated. If a flagman is on duty, the traveler may assume 
that such employ^ will give sufficient warning of danger ; and if the traveler 
be nevertheless injured or killed, no action brought for such injury or deatn 
shall be defeated by the mere fact that the traveler did not stop, look, and 
listen. * * * In our opinion, the railroad is mistaken in supposing that 
the act compels the trial judge to submit to the jury every case of injury or 
death at a protects grade crossing in New Jersey. The evidence may estab- 
lish contributory negUgence so clearly that the judge would be bound to give 
the jury binding instructions in favor of the railroad. The act does no more 
than declare as a rule of evidence that in certain situations the mere fact that 
the deceased did not stop, look, and listen shall not of itself defeat recovery ; 
but it does not attempt to lay down a rule that every grade crossing case 
where contributory negligence is alleged must be submitted to a jury. For 
example: A situation may easily be supposed where the warning of a flagman 
might be seen and recklessly disregarded, and in such a case the duty of the 
judge has not been changed by the statute. The Legislature has done nothing 
more than exercise its conceded power to regulate procedure ; it simply pro- 
vides that a plaintiff is not to be defeated unless more than a specified mini- 
mum of evidence be present. This, of coarse, would bind the state courts, and 
we see no reason why the federal courts in New Jersey should not conform to 
the same procedure.'' 

The motion for a rehearing is therefore denied. 



WALLER et al. v. TEXAS & P. RY. CO. et aL 
(Circuit Court of Appeals, Second Circuit December 14» 1915.) 

No. 52. 

1. Limitation of Actions ^=>182 — Pleading Statute as Defense — ^Neces- 

sity OF Pleading. 

In a suit in equity it is not essential that the statute of limitation 
should be specifically pleaded. 

PSd. Note. — For other cases, see Limitation of Actions, Cent Dig. (} 
676-680, 682, 695, 705; Dec. Dig. <©=»182.] 

2. E^juiTT «=»71 — ^Laches— Lapse of Time. 

In 1872 the B. R. Co. executed a deed of trust on all of its property 
including its interest in lands in Louisiana granted to it by Congress to 

^s»For other cases see same topic A KEY-NUMBER In aU Key-Numbered Diseets & Indexes 
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aid In the construction of a railroad. The B. Co. did nothing towards 
perfecting the grant, and subsequently conveyed its property to the N. 
Co., which later consolidated with another company, forming the defend- 
ant company. The railroad having been constructed by agencies other 
than the B. Co., Congress in 1887 forfeited the grant to the B. Co. and 
confirmed the title of the N. Co. The bonds secured by the deed of trust 
matured in 1902, and more than 10 years thereafter, when the period of 
limitation in both Louisiana and New York had expired, the holders 
of certain of the bonds brought suit in New York seeking to hold the de- 
fendant personally liable on the bonds. All of the facts relied on were 
known, or could have been ascertained, if any effort with that end in 
view had been undertaken during the period of limitatiou. Held, that 
the suit was barred by laches. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 204-211; Dec. 
Dig. <©=»71.] 

Appeal from the District Court of the United States for the South- 
ern EHstrict of New York. 

Suit by David J. Waller, Jr., and another, trustees under the will 
of David J. Waller, deceased, in their own behalf and in behalf of 
all other bondholders of tlie New Orleans, Baton Rouge & Vicksburg 
Railroad Company, against the Texas & Pacific Railway Company and 
others. From a decree dismissing the bill, plaintiffs appeal. Affirmed. 

On appeal from a decree which dismissed the bill in a suit com- 
menced by certain bondholders holding 30 bonds of $1,000 each is- 
sued by the New Orleans, Baton Rouge & Vicksburg Railroad Com- 
pany in September, 1872, and payable September 1, 1902. These bonds 
were secured by a deed of trust by the Baton Rouge Company to the 
Union Trust Company of New York upon all of the said Baton Rouge 
Railroads property, including its right of way and land grant given it 
by Congress. 

The following is the opinion of Evans, EHstrict Judge, on dismissing 
the bill : 

The time at our disposal affords opportunity only for the very condensed 
statement which follows, wherein we shall omit all details except those neces- 
sary to an understanding of the one essential ground upon which we shaU base 
our Judgment. Many other propositions were Indeed very ably and elaborate- 
ly discussed by the learned counsel, but we shall confine ourselves to that one 
of the defenses upon which we think our decision must turn. 

On September 4, 1872, the New Orleans, Baton Rouge & Vicksburg Railroad 
Company, a Louisiana corporation created in 1S69, and which, for convenience, 
we shall speak of as the Baton Rouge Company, executed a deed of trust to 
the Union Trust Company of New York to secure the payment of $12,000,000 
of its 30-year bonds, each of the denomination of $1,000, the principal of 
which to become due at the end of 30 years, namely, September 1, 1902, cou- 
pons being attached to each bond, whereby the maker of the bond agreed to 
pay interest semiannually until the principal was due. By this deed of trust 
(which we shall call the mortgage) the Baton Rouge Company conveyed to 
the trustee named all of its property including certain conditional interest in 
lands granted to it by Congress under the act of 1S71 (Act March 3, 1S71, 
c. 122, 16 Stat. 573), to aid in the construction of a railroad from New Orleans 
to Vicksburg. Only 1,500 of these bonds (aggrep:ating $1,500,000) were sold or 
issued, and of them nearly all were taken up in some way long before their 
maturity. What was done with the proceeds or how some of them were 
taken up in no way appears from the testimony, though it is not contended by 
the plaintiff that any part of the proceeds of those bonds was applied by any- 
body to the construction of the railroad afterwards built by those who sue- 
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oeeded the Baton Rouge Company, which latter company never did anything 
towards actually perfecting the land grant, inasmuch as it appears only to 
have filed what was regarded as an insufficient map of its general location in 
the office of the Secretary of the Interior at Washington. The plaintiff's in- 
testate, in due course, for value and before their maturity, became the owner 
and holder of the 80 bonds described in the bill, each of them being one of 
those issued under the mortgage referred to, and each being for the sum of 
$1,000. 

Under date of January 6, 1880, the Baton Rouge Company entered into an 
agreement in writing with the New Orleans Pacific Railroad Company, which 
we shall call the New Orleans Company, and which was another Louisiana 
corporation created in 1875. The language of that agreement was as follows: 
'This indenture, made the fifth day of January, one thousand eight hundred 
and eighty, between the New Orleans, Baton Rouge & Vicksburg Railroad 
Company, a corporation created and existing under and by virtue of a special 
act of the Legislature of the state of Louisiana, approved December 30, 1869, 
party of the first part, and the New Orleans Pacific Railway Company, a 
corporation created and existing under and by virtue of the laws of the state 
of Louisiana, party of the second part, witnesseth: That the said party of the 
first part, for and in consideration of the sum of one dollar lawful money of 
the United States of America to it in hand paid by the said party of the second 
part, at or before the ensealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, and of other good and valuable considera- 
tions, has remised, released, and quitclaimed, and by these presents does re- 
mise, release, and quitclaim unto the said party of the second part, and to 
its successors and assigns forever, all the right, title, and interest of said 
party of the first part, its successors, or assigns, of, in, or to a certain grant 
of public lands granted to the said party of the first part by an act of the 
Congress of the United States, approved March 3, 1871, and entitled *An act to 
incorporate the Texas Pacific Railroad Company and to aid in the construc- 
tion of its road, and for other purposes,' together with all and singular the 
tenements, hereditaments, and appurtenances thereunto belonging dr In any 
wise appertaining, and the reversion and reversions, remainder and remain- 
ders, rents, issues, and profit thereof, to have and to hold all and singular the 
above mentioned and described premises, together with the appurtenances 
unto the said party of the second part to Its successors and assigns forever. 

"In witness whereof, the said party of the first part hath caused its corpo- 
rate seal to be hereunto affixed, and these presents to be signed by its President 
and Secretary the day and year first above written. 

"W. H. Barnum, President 
"Wm. M. Barnum, Secretary." 

Nearly 11 years after the issuance of the bonds described in the bill, name- 
ly, in April, 1883, and after the construction of the railroad by agencies other 
than that of the Baton Rouge Company, the New Orleans Company, for pur- 
poses therein recited, executed to John F. Dillon and Henry M. Alexander a 
deed of trust covering, among other things, the Baton Rouge Company's pos- 
sible interest in the property referred to in the agreement which we have just 
copied. This last deed of trust contained a clause as follows: "And whereas 
the New Orleans, Baton Rouge & Vicksburg Railroad Company has trans- 
ferred and assigned Its right to the said land grant to the said New Orleans 
Pacific Railway Company, which said last-mentioned company has accepted 
the same, without, however, assuming or becoming liable for any of the debts, 
obligations, claims, or charges of the New Orleans Baton Rouge & Vicksburg 
Railroad Company." There was a consolidation of the New Orleans Company 
and the Texas Pacific Railroad Company, from which resulted the defendant, 
the Texas & Pacific Railway Company, and the latter company became bound 
tp pay aU the then existing indebtedness of the New Orleans Company, though, 
uviless inferentially, it did not become bound to pay those of the Baton Rouge 
Company. And here it may be important to recall that the land grant lauds, 
while in any way under the control of the Baton Rouge Company, had in no 
manner contributed to the construction of the railroad Itself. Indeed, the 
Baton Rouge Company had not paid and never did pay to the United States 
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even the expenses of the survey of those lands and so entirely nominal had 
become any claim of that company to the land grants lands that by the act 
of February 8, 1887 (24 Stat 391, c. 120) Congress forfeited the grant to the 
Baton Rouge Company and confirmed the title of the New Orleans Company. 
In these ways the land may have become liable for the debts of the New 
Orleans Company and the Texas & Pacific Company, but we have not been 
able to see how it can be inferred from any statutory provision or any agree- 
ment in writing that any trust upon that property could or did expressly or 
impliedly result for the payment of any of the debts of the Baton Rouge 
Company. 

While, indeed, my sympathies are with the plaintiflC as the holder for value 
of the bonds which are tlie subject of this action, neither the quitclaim deed 
we have copied, nor any statute, nor any conjunction of both agreement and 
statute, have enabled us to see how any express trust ever existed in plaintiff's 
favor, or in favor of his decedent, except that created by the mortgage to the 
Union Trust Company as trustee, the bonds and limitations of which are set 
forth in the deed itself, which Instrument, as we have seen, is in effect 
nothing more or less than a mortgage, and to be treated as such. If, as dis- 
tinguished from that, there exists now or ever existed any trust, It must 
necessarily be one which arises ex malefido or by mere Implication and con- 
struction. To say the least, it is very difficult to see how any trust apart from 
the lien created by the mortgage of September, 1872, ever arose or could 
have arisen. Of course, the lien or trust of that mortgage rested upon the 
property of the Baton Rouge Company embraced in the mortgage, but that 
was neither more nor less than an ordinary mortgage lien only. If that lien 
still exist by virtue of that mortgage it may, of course^ be enforced in a direct 
action in a court having Jurisdiction, namely, a court, ether state or federal, 
sitting in Louisiana. A suit to subject that property to the mortgage must 
necessarily be brought and prosecuted in the state of the situs of the property 
and not elsewhere. The situs of that real estate is not here, and this action is 
not that sort of suit. This suit seeks to enforce the collection! of the mort^ 
gage debt, not indeed from the property mortgaged, but from another cor- 
poration now alleged to be personally liable for it We have concluded that 
any such liability, if it exist at all, must be one that is secondary in character 
and resulting from some trust ex delicto to be implied (if such implication 
can arise) from some state of fact shown, and not upon any direct undertaking 
by the New Orleans Company or the defendant to pay the debt of another, to 
wit the Baton Rouge Company. This statement will indicate our view to be 
that our decision must turn upon either one or both of the affirmative de- 
fenses made by the Texas & Pacific Railway Company (the only defendant 
before the court, the others having long ago been dismissed from the cause), 
and which defenses may compendiously be referred to, the first as that of 
the statute of limitations, and the second as that which imputes to the 
plaintiff such laches in bringing his action as should prevent the chancellor 
from granting relief. 

And, first, as to the statute of limitations: 

The bonds described in the bill matured in September, 1902. This action 
was commenced on May 7, 1913, more than 10 years after the bonds became 
due. The pilncipal and interest would aggregate at this time over $101,000. 
It is well settled that the law of the forum is that which governs where the 
statute of limitations is invoked. The forum being New York, the statute 
of that state is the one to govern in equity causes as well as in actions at law. 
Lewis V. Marshall, 5 Pet 470, 8 L. Ed. 195. And see also O'Brien v. Whcelock, 
184 U. S. 450, 493, 22 Sup. Ct 354, 46 L. Ed. 036. The applicable provisions 
of the law of New York are embraced in the following sections and parts of 
sections of the Code of Civil Procedure, to wit: 

Section 3S0 is as follows: '*The following actions must be commenced within 
the following periods, after the cause of action has accrued." 

**Sec, 381. Within twenty years: An action upon a sealed instrument But 
where the action is brought for breach of a covenant of seisin, or against in- 
cumbrances, the cause of action is, for the purposes of this section only, 
deemed to have accrued upon an eviction, and not before." 
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"Sea 382. Within six years: 1. An action upon a contract Obligation or 
iiability express or implied ; except a judgment or sealed insti-ument. 2. An 
action to recover upon a liability created by statute; except a penalty or 
forfeiture." 

"Sec. 388. An action, the limitation of which is not specally prescribed in 
tbis or the last title, must be commenced within ten years after the cause of 
action accrues." 

"Sec. 390a. Where a cause of action arises outside of this state, an action 
cannot be brought, in a court of this state, to enforce said cause of action, 
after the expiration of the time limited by the laws of the state or country 
where the cause of action arose, for bringing an action upon said cause of ac- 
tion, except where the cause of action originally accrued in favor of a resident 
of this state. Nothing in this act contained shall affect any pending action or 
proceeding." 

The court in this connection must avail itself also of the judicial knowledge 
imputed to it respecting the provisions of the Louisiana Code. That Code 
seems to fix the period of prescription (or, as we call it, the period of limita- 
tion) at not over ten years — ^that is to say, a suit upon a negotiable instru- 
ment is prescribed in five years after maturity, and a suit upon a mortgage 
is prescribed at ten years after it becomes enforceable. See Merrick's 
Bevised Ck>de of Louisiana. If a suit brought in Tx)uLsiana to enforce a mort- 
gage upon real estate situated there is prescribed by ten years' delay after 
the cause of action has arisen, it would seem that the provisions of section 
390a of the New York Code might certainly be applicable to the situation 
with which we are confronted. This action not being against the mortgagor nor 
against the maker of the bonds, but agaiust a third party who is a stranger 
to both, is not a suit upon the mortgage, nor one upon the bonds in any 
direct way, nevertheless both the mortgage and the bonds are in a large sense, 
though incidentally, the basis of the action, for without them the plaintiff 
could not succeed. As the claim against the defendant the Texas & Pacific 
Railway Company, must be based upon some implication to be drawn from 
facts aliunde the mortgage and the bonds of the Baton Rouge Company, we 
incline strongly to think that section 382 of the New York Code fixes the limi- 
tation governing this case, or, if it does not, then that section 388 does, "and 
this, too, notwithstanding the provisions of section 410 of the New York Code, 
the second clause of which does not as we think, apply to a case like this, but 
must be confined to those examples of express trusts explicitly named therein. 
We have carefully examined the cases of Northern Pacific Railway Co. v. 
Boyd, 228 U. S. 48, 33 Sup. Ct. 554, 57 L. Ed. 931, and Angle v. Chicago, etc.. 
Railway Co., 151 U. S. 1, 14 Sup. Ct. 240, 38 L. Ed. 55, but cannot find that 
they are controlling here, nor that the statute of limitations was either 
pleaded or discussed by the court in either of them. 

We need give little time to a discussion of the defense of laches, though it 
is quite diflicult to find in the testimony anything to justify or excuse the 
long delay in bringing the action, especially as the bonds on their face referred 
to the mortgage which was recorded in the proper offices in Louisiana whereby 
notice was given to all holders. We much incline to think that this defense 
also should be sustained, but prefer rather to base our decree upon the stat- 
ute of limitation. As to the defense of laches we think consideration may 
helpfully be given to O'Brien v. Wheelock, 184 U. S. 450, 493, 22 Sup. Ct 354, 
46 L. Ed. 636. The court, during the trial, was purposely very liberal In the 
admission of testimony, especially when offered by the plaintiff, preferring to 
be free to give it any weight it might be entitled to rather than to exclude it 
altogether. But while dealing with the question of admissibility in that 
spirit, some few items of proffered testimony seemed to be so remote as to 
fall outside of any reasonable limit. 

We think it results that the bill must be dismissed, with costs, and a de- 
cree accordingly may be prepared and submitted. 

King & Osbom, of New York City (David Bennett King, W. Russell 
Osborft, and William A. Milliken, all of New York City, of counsel), 
for appellants. 
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Thomas J. Freeman, of New Orleans, La., and Lawrence Greer and 
F. C. Nicodemus, Jr., both of New York City, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The facts are stated in the opinion of Judge 
Evans and need not be repeated here at length. The suit is brought 
upon 30 bonds issued by the New Orleans, Baton Rouge & Vicksburg 
Railroad Company in September 1872, payable 30 years from date — 
September 1, 1902 — and secured by a trust deed from the railroad 
company to the Union Trust Company of New York upon all its prop- 
erty including its right of way and the land grant given the Baton 
Rouge Company by Congress. 

[1] The proposition is somewhat startling that the holder of the 
obligations of one corporation secured by a mortgage on its property 
may maintain a suit 40 years after the date of such obligation and 
based thereon against another corporation not a party thereto. The 
Texas & Pacific Company has not in terms pleaded the statute of lim- 
itation of New York and Louisiana but it has clearly presented 
the issue of laches and delay by charging that the complainants have 
been "guilty of such laches in the premises that no complaint may 
now be made in respect of the said bonds." This being a suit in eq- 
uity it is not essential that the statute should be specifically pleaded. 
Harpending v. Dutch Church, 16 Pet. 455, 10 L. Ed. 1029; Badger v. 
Badger, 2 Wall. 87, 17 L. Ed. 836. 

[2] In view of the facts, the defense of laches and unreasona- 
ble delay is always available and has we think been clearly established. 
The* bonds matured September 4, 1902, but no suit was commenced 
until May 7^ 1913, more than 10 years thereafter when the period of 
limitation in both Louisiana and New York had expired. All of the 
facts now relied on were known or could have been ascertained if any 
effort with that end in view had been undertaken. 

The attitude of the owners of these bonds so far as appears from 
the record has been one of supineness and indifference during the en- 
tire period prior to the commencement of tliis action. As was said by 
the Supreme Court: 

"The doctrine of courts of equity to withhold reUef from those who have 
delayed the assertion of their claims for an unreasonable length of time is 
thoroughly settled. Its application depends on the circumstances of the par- 
ticular case. It is not a mere matter of lapse of time, but of change of situa- 
tion during neglectful repose, rendering it inequitable to afford relief." 
O'Brien v. Wheelock, 184 U. S. 450, 493, 22 Sup. Ct. 354, 46 L. Ed. 636. 

We are of the opinion that the complainants waited too long before 
commencing the action. 

The decree is affirmed with costs. 
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PENNSYLVANIA UTILITIES CO. ▼. BROOKS. 

(Circnit Coart of Appeals, Third Circuit January 27, 1916.) 

No. 1981. 

Dlbctbicitt C=>19— Actions fob Injubiks — QuEsnoNS for Jubt, 

Plaintiff was an employ^ of a contractor working on an electric gener- 
ating plant owned by defendant, and was injured by a current sent 
through a wire without his knowledge. The court adopted defendant's 
theory that it was not liable if the contractor had notice of tlie defects 
resi)onsible for the injury, but refused a directed verdict asked for on 
the ground that plalntlflf's foreman knew the current had been permanent- 
ly turned on. Plaintiff contended that the foreman was not the con- 
tractor's representative, and that to constitute notice to the contractor 
notice should have been given to P., who was in charge of the whole work. 
There was also a controverted question of fact as to the cause of the 
accident There was evidence that plaintiff was ignorant of the dangers 
of electricity, excepting by contact with the wire, and there was no evi- 
dence that defendant notified either P. or the foreman that the current 
turned on was of a voltage sufficient to create danger by contact with the 
static zone, or notified them of the danger, or that they indepeudently 
possessed knowledge thereof. Held, that the motion for a directed ver- 
dict was properly denied, as there was a question for the Jury, even 
though S. was told that the current had been turned on. 

[Ed. Note.— For other cases, see Electricity, Cent. Dig. § 11; Dec. Dig. 
«=»19.] 

In Error to the District Court of tlie United States for the East- 
ern District of Pennsylvania; J. Whitaker Thompson, Judge. 

Action by James H. Brooks against the Pennsylvania Utilities Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

Edward J. Fox, of Easton, Pa., and Joseph A. Slattery and Robert 
E. Steedle, both of Philadelphia, Pa., for plaintiff in error. 

T. McKeen Chidsey, Smith, Paff & Laub, and Calvin Smith,' all of 
Easton, Pa., for defendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The one error assigned is the refusal 
of the trial court to direct a verdict for the defendant. 

The defendant (plaintiff in error) ov^ned an electric generating plant. 
The Atlantic Construction Company was an independent contractor, 
engaged in enlarging the plant and in installing additional electrical 
apparatus. The plaintiff (defendant in error) was an employe of the 
Construction Company, at work upon the plant by invitation or per- 
mission of the defendant. 

Before the completion of the work the defendant renewed the op- 
eration of the plant by turning on the current, whereby the plaintiff 
sustained the injuries of which he complains. 

The additions or improvements consisted of conduits, high tension 
lines and transformers, the installation of which did not involve ton- 
tact with or work upon the old apparatus. The work was of different 

^=:>For oOier cases see same topic ft KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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kinds, performed by workmen grouped accordir^ to the character of 
the work to be done. The groups or gangs consisted of laborers, car- 
penters, iron construction men and electrical construction men and 
their helpers, 

Peterson, an officer or employ^ of the Construction Company, was 
in charge of the entire work, while Smith was the foreman of the 
electric construction gang, in which the plaintiff was an electrician's 
helper. The work was known as "dead" work, that is, it had nothing 
to do with handling wires or apparatus containing live currents. 
Whenever tests were to be made by turning on the current, the plain- 
tiff and his co-workers were warned by Smith, their immediate fore- 
man. 

Several weeks before the injury to the plaintiff, the defendant, the 
owner of the property, permanently charged some of the new con- 
struction with electric current carrying 33,000 volts, without, as it is 
claimed, notifying the plaintiff. On the day of his injury, the plain- 
tiff was working at a bench near or beneath a partially insulated high 
tension wire carrying electricity of this large voltage. He was em- 
ployed in putting threads on a pipe to be used as a conduit. The 
pipe was a little less than ten feet in length. Upon removing the pipe 
from a vise, the plaintiff swung or revolved it in the air, bringing it 
in contact with or in close proximity to this highly charged wire. The 
current grounded through his body and caused his injuries. 

The defendant admitted that it had permanently turned the current 
through the wire in contact with or in proximity to which the plain- 
tiff was injured, but for defense, maintained, that that fact, if not 
known to the plaintiff, was known to Smith, his foreman, and there- 
fore no duty devolved upon it either to warn or protect the plaintiff, 
who was engaged at work upon its premises, not as its employe but 
as the employe of the Construction Company, an independent con- 
tractor. For this position the defendant relied upon the principle of 
law cited with approval in the case of Newingham v. Blair, 232 Pa 
511, 81 Atl. 556, that, 

'^It Is the rule that the owner of property owes to an independent contractor 
and his servants at work thereon, the duty of exercising reasonable care to 
have the premises in a safe condition for the work, wUeM the defecU respoMir 
hie for the injury were known to the contractor" 

As the court charged the jury precisely as requested by the defend- 
ant, the defendant, of course, does not complain of the instructions 
upon the law, and as the plaintiff has not sued out a writ of error, he, 
of course, cannot charge error in the law. Therefore, there is neitlier 
ground nor occasion, in view of tlie errors assigned, to inquire or 
determine whether error was committed in charging the law. We 
must assume, for the purposes of this case, that the law as prayed 
by the defendant and as charged by the court was correct, and deter- 
mine the one question raised by the assignments of error, whether in 
applying the law to the facts, the court erred in refusing to direct a 
verdict for the defendant. 

The prayer for a directed verdict was made upon the contention that 
Smith, the foreman of the independent contractor, of whom the plain- 
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tiff was a servant, knew that the current had been permanently turned 
on; that knowledge of the foreman was knowledge of the master, 
and therefore, negligence in failing to warn the plaintiff, if any ex- 
isted, was that of the plaintiff's master and not of the defendant. This 
contention was based upon testimony claimed to be undisputed. 

It appears by the testimony, with little contradiction, that Smith 
knew that the current had been permanently turned on, and had told 
some of his men, though not the plaintiff. Confronted with this tes- 
timony, the plaintiff maintained that Smith was not the representative 
of the independent contractor, being but a boss of one of its several 
gangs, but that Peterson, who was in charge of the whole work and 
of all the gangs, was the representative of the contractor, whom the 
defendant should have notified of the turning on of the current, or 
whose independent knowledge thereof would have become the knowl- 
edge of the master and bound the plaintiff. This was earnestly urged 
because there was no evidence that Peterson was so notified or in- 
dependently possessed such knowledge. Upon the issue thus raised 
was the case largely argued before us. But this was by no means the 
sole issue upon which the trial judge submitted the case to the jury. 
In the first place, there was a controverted question of fact as to how 
the accident occurred, namely, whether in swinging the pipe, the plain- 
tiflF brought it in contact with the heavily charged wire, causing the 
current to ground through his body, or in revolving the pipe he merely 
projected it into the static zone surrounding the uninsulated high ten- 
sion wire, without bringing it into contact with the wire, causing the 
current to jump or arc from the wire to the pipe and ground through 
his body. 

If from this conflict of testimony the jury had found that the plain- 
tiff brought the pipe in contact with the wire, and thereby drew the 
current through his body, there would have arisen, in addition to a 
question of contributory negligence, the question of notice by the de- 
fendant and knowledge of ttie latent danger of Smith or Peterson ac- 
cording as the knowledge of one or the other became the knowledge 
of the Construction Company, the employer of the plaintiff. This is 
one theory upon which the case might have been decided, but there 
is another presented by tlie testimony. This is, that the plaintiff did 
not bring the pipe in contact with the wire, but in revolving the pipe, 
brought it within the static zone, and as a consequence the current 
jumped from the wire to the pipe and flashed through his body. A 
finding based upon such a theory would open up a wide range of dis- 
putes amply supplied by the testimony, in which the principle of law 
advanced by the defendant and charged by the court would or would 
not have a bearing, according as the jury found the facts. 

Surrounding every wire carrying electric current is a zone 
charged with electricity. This is known as the static zone, and the 
electricity with which it is charged is known as static electricity. Sta- 
tic electricity surrounding a wire carrying electricity of high voltage 
possesses the property of causing the electric current to arc or jump 
from the wire to an object within its zone, though the object be not 
in contact with the wire. The higher the voltage of the current in the 
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line, the more readily will the current jump across an air gap. The 
length of the arc or the jump depends upon the quantity of static elec- 
tricity present, as well as upon atmosphere conditions, the tendency to 
jump being greater when the day is damp, as was the day upon which 
the plaintiff was injured. The current in the wire may jump through 
the static zone for a distance of from two to twenty inches. 

Of this property or habit of electricity the defendant had knowl- 
edge, for the superintendent of its plant warned certain of the Con- 
struction Company's employes of dangers present at the very place in 
which the plaintiff was at work when injured. Having permanently 
turned on the current, it was the defendant's dutv to inform either 
the plaintiff. Standard Steel Car Co. v. M'Guire, lefFed. 527, 530, 531, 
88 C. C. A. 469 (C. C. A. 3d), or the plaintiff's master, of this latent 
danger, unless, indeed, the plaintiff or his master already knew it. 

There was testimony that the plaintiff was familiar with electric 
appliances and understood and was alive to their dangers. On the 
other hand, it was testified that the plaintiff worked entirely upon dead 
work which revealed none of the properties of electricity; tliat he 
had never heard of static electricity or static zones ; that he was ig- 
norant of the dangers of electricity excepting by contact with electric 
wires ; and that he had not been notified and did not know that the 
current had been permanently turned on. 

While the jury may have found that Smith knew that the current 
had been permanently turned on and that Peterson did not know it, 
there is no evidence in the case, so far as we can find, that the de- 
fendant notified either Smith or Peterson that the current so per- 
manently turned on was of a voltage to create danger by contact with 
its static zone, or that the defendant notified either Smith or Peterson 
of the danger of a static zone, or that Smith or Peterson independ- 
ently possessed knowledge of such a danger, which, under the rule 
of law became the knowledge of the Construction Company and bound 
the plaintiff. The question, therefore, was, not whether Smith or 
Peterson (whichever may have been the vice-principal of the Construc- 
tion Company) knew that at the time of the accident the current had 
been permanently turned on, but whether Smith or Peterson knew 
what the defendant knew of the presence and danger of a static zone 
surrounding a high tension current at the place at which the plaintiff 
was working, and by such knowledge, as the employer of the plaintiff, 
relieved the defendant of its duty to supply the plaintiff with a rea- 
sonably safe place in which to work and to protect him from latent 
dangers by reasonable precautions and timely warnings. This was 
one of the questions which the court left to the jury, based upon evi- 
dence which, if not conclusive against the defendant, was certainly 
open to dispute. 

The learned trial judge said in his charge: 

"From the evidence In the case it appears that this static zone which exists 
about electric wires, may cause a disruptive charge of electricity and cause 
injury to a person who either comes himself, or causes something which he 
has in his hands or in his possession to come within that static zone. As I 
recall the testimony, there ia no evidence that any tcarnmg was given to any- 
hody 0/ that static zone, and it is for the jury to determine as to whether 
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the presence of that static zone, assuming that he had knowledge that the 
current was turned on at that time, was not known as well to the employers 
of the plaintiff as it was to the defendant If the employers (the Construction 
Company) knew o^f the presence of the static zone and knew that the current 
was turned on at that time, it was their duty to warn him of that condition, 
and if the injury came from the lack, of warning on their part, then the 
plaintiff could not recover." 

Whether the defendant warned the plaintiff or his master of the 
presence and danger of a static zone, whether the master, through its 
vice-principals possessed such knowledge because of opportunities equal 
to those of the defendant to learn of such a zone, and whether, 
therefore, the negligence which caused the plaintiff's injuries, was the 
negligence of the master or the defendant, were all questions for the 
jury. 

In Dunn v. Cavanaugh, 185 Fed. 451, 107 C. C. A. 521, the plain- 
tiff's decedent was warned not to touch or go near certain electric 
wires. He was not told of the existence or the danger of a static 
current by which he might be injured without touching the wires. 
There was no evidence that he knew of it. He entered the static zone, 
and a flame leaped from the wire and killed him. The defendant 
assigned for error, that in view of the warning, the court should have 
directed a verdict for the defendants. The court said : 

"But we think the Judge was quite right in leaving it to tiie jury to say 
whether the warnings would not be understood by an ordinarily prudent 
person as referring to actual contact with the wires, and whether they were 
of such character as to advise him of the danger which actually caused his 
death. 

"The defendants further contend that a verdict should have been directed in 
their favor, because the decedent was guilty of contributory negligence as a 
matter of law in lowering the bdatswain*s chair so as to get opposite instead of 
being above the wire. This question we think was properly submitted to the 
Jury, because if all the decedent had to apprehend was the danger of touching 
the wires he could not be said to be guilty of contributory negligence in 
getting opposite one, at least as a matter of law. 

**The defendants further contend that the verdict should have been directed 
in their favor, because decedent assumed the risk of the injury which he 
sustained. He assumed all risks he knew or ought to have known to exist. 
But it was for the jury to say whether he did know or ought to have known of 
this particular danger. It certainly would be obvious to very few persons not 
experts or engaged in business involving electrical currents of high tension." 

The question before us is not whether the court erred in its in- 
structions upon the law. The question is whether it erred in refusing 
to direct a verdict for the defendant by applying the law to testi- 
mony which the defendant conceived to be undisputed. Upon both 
phases of the case the trial court thought there was conflict in the tes- 
imony. Certainly upon one phase, open for the jury to adopt, there 
was a clear conflict which required the trial court to submit the 
case to the jury. The testimony upon either theory of the case is 
ample to support the verdict rendered. 

The judgment below is affirmed. 
229 F.— 7 
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JEWEUi et aL v. TRILBY MINES 00. et aL 

SAME V. MOOSE GOLD MINING CO. 

(Circuit Court of Appeals, Eighth Circuit November 16, 1915.) 

Nos. 4470, 4471. 

I* Quieting Titlb ^5»45— Pleading — Defenses. 

Rev. St. Colo. 1908, § 4089, provides that every person in actual pos- 
session of lands under claim and color of title made in good faith, and 
who shall for seven successive years pay all taxes legally assessed, shall 
be adjudged to be the legal owner of such lands according to the purport 
of his paper title. Held that, in a suit to quiet title, defendants' claim of 
title under this section was an affirmative defense, which it was the duty 
of defendants to set up and establish, and which would not Justify a dis- 
missal upon motion. 

[Ed. Note.-— For other cases, see Quieting Title, Cent Dig. | 93; Dec. 
Dig. «g=:D45.] • 

2. Tbusts ^=»372 — ^Establishment — ^Actions — ^Laches. 

Ordinarily courts of equity, acting on their own inherent doctrine of 
discouraging, for the peace of society, antiquated demands, refuse to 
interfere in attempts to establish stale trusts, except where the trust is 
clearly established and the facts have been fraudulently and successfully 
concealed by the trustee from the knowledge of the cestui que trust. 

[Ed. Note.— For other cases, see Trusts, Cent Dig. §§ 600-^3 ; Dec. Dig. 
<g=>372.] 

3. Quieting Title <®=»29 — ^Laches — Guardian's and Administrator's Sale 

OF Mining Pbopebty. 

Plaintiffs' father died in 1892, while plaintiffs were minors, and in 
October of that year an administrator appointed by a Missouri probate 
court was authorized to sell their father's interest in a mining claim in 
Colorado. In 18^ a guardian of plaintiffs and a curator of the estate of 
their deceased father, appointed by the same court, was authorized to 
sell the father's interest in another mining claim, also situated in Colo- 
rado. The sales were made for what might well have been considered a 
fair price at that time, and the properties were developed with the ex- 
pense, exertion, and risk incidental to mining enterprises. In 1913, 15 
years after the oldest plaintiff, and 8 years after the youngest plaintiff, 
reached her majority, a bill was filed to quiet title and for an accounting, 
on the theory that the Missouri probate court had no Jurisdiction to au- 
thorize the sales. Though fraud was alleged, no facts supporting the 
charge of fraud were alleged, except the want of authority of the admin- 
istrator and the guardian to make the sales, and the assertion of title 
and the enjoyment of the properties by the purchasers. It appeared that 
plaintiffs knew of the appointment of the administrator and the guard- 
ian, and while they claimed that they had no knowledge of their rights 
until in 1913, all that transpired in connection with the estate was dis- 
closed by the public records. Held, that the suit was barred by laches, 
since ignorance which is the effect of inexcusable negligence Is no excuse 
for laches, and knowledge of facts and circumstances which would put 
a person of ordinary prudence and diligence on inquiry is, in law, equiva- 
lent to a knowledge of the facts which a reasonably diligent inquiry 
would disclose. 

[Ed. Note.— For other cases, see Quieting Title, Cent Dig. § 63 ; Dec. 
Dig. <©=>20.] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado; Robert E. Lewis, Judge. 

®=:3For other cases see same topic & KEY-NUMBER in all Key -Numbered Digests ft Indexes 
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Suits by Nellie A. Brene Jewell and others against the Trilby Mines 
Company and another and against the Moose Gold Mining Company. 
From a decree dismissing the bills, plaintiffs appeal. Affirmed. 

Charles Roach, of Denver, Colo. (William L. Pierce, of Belvidere, 
III., and H. A. Hicks, of Denver, Colo., on the brief), for appellants. 

F. A. Williams, of Denver, Colo. (G. W. Whitford, of Denver, Colo., 
on the brief), for appellees Trilby Mines Co. and' George Diehl. 

William Story, Jr., of Salt Lake City, Utah (William Story and 
Frederick Steigmeyer, both of Salt Lake City, Utah, on the brief), for 
appellee Moose Gold Mining Co. 

Before GARLAND, Circuit Judge, and AMIDON and VAN 
VALKENBURGH, District Judges. 

VAN VALKENBURGH, District Judge. October 18, 1913, in 
cause No. 4470, appellants brought against all the above-named ap- 
pellees a bill of complaint, entitled "a bill to quiet title and for account- 
ing," whereby they sought to establish their right and title to an un- 
divided one-half interest in and to a certain piece of mining property 
known and described as the Ben Harrison lode and mining claim, and 
to an undivided one-third interest in and to a certain piece of mining 
property known and described as the Moose lode and mining claim. 
January 20, 1914, a hearing was had on motions of appellants Diehl 
and the Moose Gold Mining Company to dismiss the bill on the ground 
of misjoinder. The result of this hearing was that No. AA70 pro- 
ceeded upon an amended bill to determine the rights of complainants 
to the Ben Harrison lode and mining claim, and on April 15, 1914, a 
bill of complaint was filed in cause No. 4471 against the Moose Gold 
Mining Company to determine the rights of complainants in and to 
the Moose lode. The bills, in effect, seek to enforce a trust in the de- 
fendants for the benefit of complainants to the extent of the interests 
claimed in the bills. The two cases were heard together on appeal, 
and inasmuch as the controlling principles, as we view them, apply 
with equal force to both, they will be considered and disposed of in 
one opinion. 

In cause No. AA70 the facts upon which the cause of action is based 
are these: July 18, 1891, the Ben Harrison lode was located by one 
G. A. Sheek and Gus P. Brene. January 11, 1892, Gus P. Brene died 
intestate in Phelps county. Mo., leaving as his heirs the four minor 
children, who are now complainants in this cause. March 2, 1894, 
the probate court of Phelps county. Mo., appointed one Victor Brene 
as guardian of the persons of complainants and curator of the estate 
of Sieir deceased father. On the same day this guardian filed in said 
court his petition to sell one-half of the Ben Harrison lode, and an or- 
der of sale was entered by the court. April 2, 1894, the guardian 
executed a deed for one-half of said property to one Clarence Edsall ; 
the consideration named being $4,000. Later in the year a receiver's 
certificate and patent were issued. December 1, 1904, Edsall con- 
veyed the Ben Harrison claim to the Moose Gold Mining Company. 
December 7, 1908, the latter company conveyed to the Trilby Mines 



Digitized by 



Google 



100 229 FEDBBAL REPORTER 

Company, which immediately entered into and ever since has been 
in exclusive possession of the Ben Harrison lode. November 10, 1908, 
the Trilby Mines Company executed upon said property a mortgJtgc 
to the Colorado Title & Trust Company, as trustee, to secure an in- 
debtedness of $90,000. August 2, 1913, the property was conveyed 
under mortgage sale to the defendant George Diehl. In October fol- 
lowing this suit was commenced. 

In causie No. 4471, the following additional facts should be stated: 
July 22, 1891, the said Gus P. Brene, togetlier with one G. A. Sheek 
and one William J. Banta, discovered and located the Moose lode 
and mining claim hereinabove referred to, and after the death of 
Brene, to wit, on or about tlie 11th day of February, 1892, the said 
Victor Brene was appointed administrator of the estate of Gus P. 
Brene, deceased, by the probate court of Phelps county, Mo. On or 
about October 22, 1892, said probate court, upon application entered 
an order in the matter of the administration of said estate, authoriz- 
ing the administrator to convey the interest of Gus P. Brene, deceased, 
in saiB Moose lode and mining claim. October 22, 1892, the adminis- 
trator, together with W. J. Banta and G. A. Sheek as grantors, ac- 
knowledged and delivered to John E. Smith, John B. Glasser, and 
Ward Hunt a deed to the last-named property. The deed purports 
on its face to have been executed by Brene, as such administrator, un- 
der the authority of the order of sale made by the probate court of 
Phelps county, Mo., as aforesaid. August 12, 1893, Smith, Glasser, 
and Hunt conveyed the Moose lode to the Moose Gold Mining Com- 
pany, appellee herein. 

It is conceded that no letters of administration were taken out in 
Colorado, in which state the property in controversy is situated, and 
appellants base their claims upon the contention that the probate court 
of Phelps county. Mo., was without jurisdiction to make the orders 
of sale above recited, and that the deeds under which defendants 
claim were void. On the date these actions were originally brought 
the plaintiff Nellie A. Brene Jewell was 33 years of age, 15 years above 
her majority; Flora S. Brene Spindler was 32 years of age, 14 years 
above her majority; Zona F. Brene Small was 28 years of age, 10 
years above her majority; and the youngest of the complainant heirs, 
Bessie M. Brene, was 26 years of age, 8 years above her majority. 
In the bills it is alleged that complainants had no actual knowledge 
of the proceedings in the probate court; that they received no part 
of the proceeds of the sales; that they lived in Phelps county until 
their majority ; that thereafter, on dates not stated, they took up their 
places of residence in different states, other than the state of Colorado ; 
that they first became aware of their interest in the mining claims in 
suit in June, 1913, at which time, they allege, a representative of the 
holders and owners of the bonds secured by trust deed upon the Ben 
Harrison lode called upon the complainant Nellie A. Brene Jewell, 
and sought to obtain from her and her codefendants quitclaim deeds 
for the alleged purpose of correcting some irregularities in the early 
transfers of this property. It is further alleged that the Moose Gold 
Mining Company, the Trilby Mines Company, and the officers, solici 
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tors, agents, and employes of said companies have been contriving and 
confederating together to defraud plaintiffs of their rights and in- 
terests in said claims, but no facts are stated to support a charge of 
fraud against either the administrator and guardian or the defendants 
in these actions, unless such is to be inferred from the alleged want 
of authority in the former and the assertion of title and the enjoy- 
ment of the properties by the latter. 

In their answers below the defendants set up section 4073, R. S. of 
Colorado, which provides : 

"Bills of relief, in case of the existence of a trust not cognizable by the 
courts of common law, and in aU other cases not herein provided for, shall be 
filed within fire years after the cause thereof shall accrue, and not later." 

Also section 4089, which provides : 

"That every person in actual possession of lands under claim and color of 
title, made in good faith and who shall for seven successive years pay all 
taxes legally assessed on such lands shall be held and adjudged to be the legal 
owner of said lands according to the purport of his paper title." 

[1] They also urged the laches of the plaintiffs in bar of their re- 
covery, and prayed that the bills be dismissed. The cases were set 
down as upon motions to dismiss upon the defenses thus pleaded, and 
upon hearing said motions were sustained,' and the bills dismissed 
accordingly. From the decrees thus entered these' appeals are taken. 
With respect to section 4089 of the Colorado Statutes, providing that 
legal ownership shall be adjudged where all taxes legally assessed 
shall be paid for seven successive years under claim of title made 
in good faith, we tfiink the court below was clearly right in holding 
that this is an affirmative defense which it is the duty of defendants to 
set up and establish, and that such a defense would not justify a 
dismissal upon motion. 

Appellants contend that the five-year limitation provided by sec- 
tion 4073 has no application, because this section, as construed by 
the courts of last resort in Colorado, has no reference to and imposes 
no limitation upon actions affecting realty only. Defendants insist 
that, although the bill is entitled as one to quiet title, nevertheless 
it is, in eflfect, one to establish a trusteeship on the part of the defend- 
ants ; that section 4073, by its express terms, has application to such 
actions; and that the holding in Colorado is not to the contrary. 
This was the view to which the trial court inclined, and an examina- 
tion of the cases cited persuades us that this view involves a question 
of interest and substance, Harding v. Burris, 52 Colo. 132, 119 Pac. 
1063; Munson v. Marks, 52 Colo. 553, 124 Pac. 187; Munson v. 
Keim, S3 Colo. 576, 127 Pac. 1026; Empire R. & C. Co. v. Zehr, 54 
Colo. 185, 129 Pac. 828; Rowe v. Mulvane, 25 Colo. App. 502, 139 
Pac. 1041-1044. Nevertheless it is conceded that in the application of 
the doctrine of laches the settled rule is that federal courts of equity 
are not bound by, but that they usually act or refuse to act in analogy 
to, statutes of limitation relating to actions at law of like character. 
Kelley v. Boettcher et al, 85 Fed. 55, 29 C. C. A. 14; Redd v. Brun, 
84 C. C. A. 638, 157 Fed. 190. We prefer not to base a decision upon 
the construction of a state statute of limitation, unless the applica- 
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tion of its terms and provisions is clear and practically unmistak- 
able. It is necessary to consider, therefore, whether the delay of 
complainants in bringing these actions is such inexcusable laches as 
to bar relief. 

[2, 3] Generally speaking, courts of equity, acting on their own in- 
herent doctrine of discouraging, for the peace of society, antiquated 
demands, refuse to interfere in attempts to establish a stale trust, ex- 
cept where the trust is clearly established and the facts have been fraud- 
ulently and successfully concealed by the trustee from the knowledge 
of the cestui que trust. Badger v. Badger, 2 Wall. 87, 17 L. Ed. 836. 
There is no sufficient, if indeed any, substantial allegation of fraud in 
the bills. Complainants allege that they had no knowledge of the 
rights here asserted until in June, 1913. But ignorance which is the 
effect of inexcusable negligence is no excuse for laches, and knowl- 
edge of facts and circumstances which would put a person of ordi- 
nary prudence and diligence on inquiry is, in the eyes of tlie law, 
equivalent to a knowledge of all the facts which a reasonably diligent 
inquiry would disclose. Swift v. Smith, 25 C. C. A. 154, 79 Fed. 
709-713. It is not denied that complainants knew that an adminis- 
trator was appointed in the probate court of Phelps county. They 
knew also of the appointment of their guardian and curator. The 
bill avers : 

"That if the guardian said anything to her [Nellie] with reference to what 
he was doing, she has no recollection of his having done so, and would not have 
comprehended what be meant if he had spoken to her about it" 

But, as was said in Swift v. Smith supra: 

"She was not the victim of any actual fraud or of any concealment. All the 
facts on which she now relies for relief were spread upon the records of the 
probate court, ♦ • ♦ open and ready for her Inspection." 

All the complainants had many years, after they became of age, 
to inspect these records. The proceeding of administration is in the 
nature of a proceeding in rem, and in a sense these complainants were 
parties thereto. 

^'The possession of the means of knowledge is equivalent to knowledge it- 
self. A party who has the opportunity of knowing the facts of which he com- 
plains cannot avail himself of his Inactivity, and thus escape the imputation 
of laches. The grounds of attack against the validity of the orders of sale 
and the executor's deeds were matters of record." Williamson v. Beardsley, 69 
0. O. A. 615, 618, 137 Fed. 467, 470. 

In that case, as in Swift v. Smith, supra, this court has held that 
parties to proceedings of this nature in probate courts are parties 
thereto, and are bound by a knowledge of what such records dis- 
close. While the lapse of time alone ordinarily is not sufficient to 
constitute a defense, nevertheless courts take into consideration not 
only that the peace of society requires the discouragement of anti- 
quated and stale demands, but also the situation of the parties which 
renders the prosecution of such suits inequitable. Such a situation 
is discussed by the Supreme Court in Patterson v. Hewitt, 195 U. S. 
309, 25 Sup. Ct. 35, 49 L. Ed. 214, wherein it is said : 
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"While it is txae the court might impose upon the appellants the payment of 
their proportionate share of labor and expenses as a condition of relief, it 
could not compensate the defendants for the risk assumed by them that their 
exertions would come to naught. There is no dass of property more subject 
to sudden and Yiolent fluctuations of value than mining lands. A location 
which to-day may have no salable value may in a month become worth 
• • ^ millions. Years may be spent in working such property apparently 
to no purpose, when suddenly a mass of rich ore may be discovered, from 
which an immense fortune is realized. Under such circumstances, persons 
having claims to such property are bound to the utmost diligence in enforc- 
ing them, and there is no class of cases in whidi the doctrine of laches has 
been more relentlessly enforced." 

At the time these claims were sold under orders of the probate 
court they consisted of little more than mere locations. The interest 
of Brene was attempted to be purchased for what may well have been 
considered a fair price at that time. Since then, it would appear 
from the bill that tfie properties have been developed with all the ex- 
pense, exertion, and risk incidental to mining enterprises. That ulti- 
mate success may have been achieved and large returns realized can- 
not alter the situation. The complainants, charged with knowledge 
of what transpired in connection with the administration of the es- 
tate of their deceased father, as disclosed by the public records of 
the county in which he died, and in which they arrived at years of 
discretion, have since allowed long years to pass without seeking to 
ascertain or pursue any rights or remedies which might have been 
theirs if seasonably invoked. We think the trial court properly ruled 
that they are barred by their laches in this regard. 

It results that the decree dismissing the bills should be affirmed ; and 
it is accordingly so ordered. 



LOVE et al. v. NORTH AMERICAN CO. et aL 

(Circuit Court of Appeals, Eighth Circuit December 4, 1915.) 

No. 449L 

L RscEivEBS ^=:»158— Claims — Pbiositt. 

A state Corporation Commission prescribed :,ertain raUroad freight 
rates, and the railroad company appealed to th^. Supreme Court, giving a 
supersedeas bond conditioned for the refund to the Corporation Commis- 
sion for the parties entitled thereto of all charges collected pending the 
appeal, in excess of those authorized by the decision of the Supreme Court. 
The Supreme Court on December 5, 1912, decided the appeals, and pre- 
scribed rates lower than those collected by the railroad company. There- 
after an unsecured creditor filed a bill against the railroad company, in 
which receivers were appointed within six months after the decision of 
the appeals. In May, 1914, mortgage trustees commenced proceedings 
for the appointment of receivers, which were consolidated with the cred- 
itor's suit. Subsequent to the collection of th* excess charges, and down 
to the appointment of the receivers, there was in the company's treasury 
at all times an amount in excess of the excess charges so collected. 
From a time prior to the Corporation Commission's drders the gross re- 
ceipts had been in excess of the actual operating expenses, and during 
such period there had been paid, both before and after the appointment 
of the receivers, amounts in excess of such charges by way of interest 

6=»For other cases see same topic & KET-NUMBER In all Key-Numbered Digests & Indexes 
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on the mortgage Indebtedness, and during the receivership sums largely 
In excess of snch excess freight charges had been expended for better^ 
ments and improvements. Held, that the shippers' claims for the refund 
of such excess charges were entitled to payment as preferred claims, as 
against the claims of bondholders and other general creditors, and it 
was immaterial that the claims were not presented by the shippers, but 
by the Commission and by the surety on the supersedeas bond, who had 
paid to the Commission a part of the amount collected, as the sums col- 
lected belonged to the shippers, and it would be presumed that they were 
a part of the money in the company's treasury which passed to the re- 
ceivers, and having been paid to the bondholders or for the betterment 
of the property, a court of equity would direct the restoration of such 
sums. 

[Ed. Note.— For other cases, see Receivers, Cent Dig. || 301-806 ; Dec. 
Dig. <S=>158.] 

2. Receivebs ^=s>158 — Claims — ^Pbiobitt. 

Such claims were also entitled to payment as preferred claims, on the 
ground that the duty of the railroad company to restore its excessive ex- 
actions was a duty owing, not only to the shippers, but to the state, whose 
orders had been superseded, and such a public duty will be carefully safe- 
guarded by a court of equity which has taken over the business of a public 
carrier by means of a receivership. 

[Ed. Note.— For other cases, see Receivers, Cent Dig. §| 301-306 ; Dec. 
Dig. <®=»15a] 

8. Receivers ^=:»158 — Claims — ^Pbiobitt. 

Such claims were also entitled to preferential payment under the rule 
giving preference over bondholders secured by a prior mortgage to claiois 
incurred for the current expenses of the ordinary operation of the mort- 
gagor's property in the usual course of business of the mortgagor, with- 
in a limited time, usually not exceeding six months anterior to the ap- 
pointment of the receiver. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. {§ 301-306; Dec. 
Dig. <&=»15a] 

4. Subrogation «=>7 — ^Patments by Sureties on Bond— Claims — ^Priority. 
The rule that, when a surety company signs a bond for an independ- 
ent consideration, it will not be subrogated, if subrogation will prejudice 
the rights of persons having independent equities, had no application, as 
it will not be applied as against creditors on whose behalf the bond is 
given, and the bondholders of the railroad company had no equity su- 
perior to that of file surety on the supersedeas bond. 

[Ed. Note. — For other cases, see Subrogation, Cent Dig. §{ 17, 18, 21- 
20, 58, 77, 83, 92; Dec. Dig. «g==>7.] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri; Walter H. Sanborn, Judge. 

Suit by the North American Company against the St. Louis & San 
Francisco Railroad Company, in wrhich a receiver of the railroad com- 
pany was appointed, and in which J. E. Love and others, constituting 
the Corporation Commission of the state of Oklahoma, and the United 
States Fidelity & Guaranty Company intervened. From a judgment 
allowing the claims of the interveners, but denying them a preference, 
the interveners appeal. Reversed and remanded, with instructions. 

C. B. Ames, of Oklahoma City, Okl. (John M. Wood, of St. Louis, 
Mo., and Ames, Chambers, Lowe & Richardson, of Oklahoma City, 
Okl., on the brief), for appellants. 

d=:»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digesta A Indexes 
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Edward T. Miller, of St. Louis, Mo. (William F. Evans, of St 
Louis, Mo., on the brief), for appellees. 

Nagel & Kirby, of St. Louis, Mo. (White & Case, of New York 
City, Charles Nagel, of St. Louis, Mo., and Roberts Walker and Perley 
H. Noyes, both of New York City, of counsel), for mortgage trustees. 

Before CARLAND, Circuit Judge, and AMIDON and VAN VAL- 
KENBURGH, EHstrict Judges. 

CARLAND, Circuit Judge. This is a petition in intervention filed 
June 14, 1914, wherein the Corporation Commission of the state of 
Oklahoma and the United States Fidelity & Guaranty Company pray 
that the sum of $88,751.86 be declared to be entitled to preferential 
payment as against the claims of the bondholders and otiber general 
creditors of the St. Louis & San Francisco Railroad Company, here- 
after called the Frisco Company. The claims of interveners were al- 
lowed by the District Court, but denied a preference. 

The facts conditioning the preferential character of the claims are 
as follows: On July 3, 7, and 31, 1911, and on September 14, 1911, the 
Corporation Commission of Oklahoma made five separate orders in 
cases pending before it, wherein the Frisco Company was a party, pre- 
scribing certain rates for the transportation of freight. The Frisco 
Company appealed from said orders to the Supreme Court of Okla- 
homa. The orders were superseded by the giving of a supersedeas 
bond in each case signed by the Frisco Company as principal and by 
the Fidelity & Guaranty Company as surety. The condition of the 
bond in each case was as follows: 

"Now, therefore, If the said St Louis ft San Francisco Railroad Company 
shall refund to the Corporation Conunlsslon of the state of Oklahoma, for the 
parties entitled thereto, all charges which said company may collect or re- 
ceive, pending said appeal, in excess of those fixed or authorized by the final 
decision of the Supreme Court of the state of Oklahoma on appeal, • ♦ ♦ 
then this obligation shall become nuU and void ; otherwise, to remain in full 
force and effect" 

The Supreme Court decided the appeals December 5, 1912 (35 Okl. 
214, 128 Pac. 900; 35 Okl. 220, 128 Pac. 903; 35 Okl. 224, 128 Pac. 
904; 35 Okl. 229, 128 Pac. 907; 35 Okl. 233, 128 Pac. 908), and the 
rates prescribed by the Supreme Court were made eflfective as of 
the original date of the orders appealed from. The rates prescribed 
by the Supreme Court were higher than the Corporation Commission 
rates, but lower than the regular rates prescribed and collected by the 
Frisco Company. It thus happened that there became due to the par- 
ties entitled thereto, namely, the shippers of freight, from the Frisco 
Company, $88,751.86 as excessive charges for the transportation of 
freight. This is the demand which the interveners ask to have al- 
lowed as a preference. 

The Fidelity & Guaranty Company paid $12,124.51 of this amount 
to the Corporation Commission for the benefit of the parties entitled. 
The Fidelity & Guaranty Company on July 23, 1908, entered into a 
contract witfi the Frisco Company, whereby it agreed to sign all bonds 
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or instruments which the Frisco Company should desire to execute 
for a certain consideration specified in the contract, and it is conceded 
that the Frisco Company paid the surety company the sum of $580 
for signing the supersedeas bonds in question. 

On May 27, 1913, on a bill filed by the North American Company, 
an unsecured creditor of the Frisco Company, receivers were appointed 
for said company. On May 27, 1914, the Bankers' Trust Company 
and Neill A. McMillan, trustees under the general lien mgrtgage of 
the Frisco Company, (commenced proceedings in which the appointment 
of receivers was prayed for, and this suit so commenced by the trus- 
tees was afterwards, on the 22d day of June, 1914, consolidated with 
the suit brought by the unsecured creditor on the 27th day of May, 
1913. It thus appears that the bondholders took no proceedings to 
impound the revenue of the Frisco Company until May 22, 1914. 
The claims of the shippers arose at the time the Supreme Court of 
Oklahoma decided the appeals, namely, December 5, 1912, which was 
within six months from the date on which the receivers were appoint- 
ed. Subsequent to the collection of said excess charges by the Frisco 
Company there was at all times in its treasury, down to the date of 
the appointment of the receivers, an amount of money equal to or in 
excess of the aggregate of the sums so collected. The gross receipts 
of the Frisco Company during the period from July 1, 1911, to May 
27, 1913, were in excess of its actual operating expenses, and since 
the appointment of the receivers the gross receipts have continuously 
been in excess of its actual operating expenses. During the period 
from July 1, 1911, to May 27, 1913, the Frisco Company paid large 
sums in excess of the excess charges so collected by way of interest 
on its mortgaged indebtedness, and during the period of the receiver- 
ship the receivers have expended for betterments and improvements 
sums in excess of $1,000,000 as well as sums in excess of said excess 
charges by way of interest on defendants' bonded indebtedness. 

When the receivers were appointed, they received from the Frisco 
Company, as shown by their first bimonthly report, over $600,000 in 
cash. It also appears that, eliminating all items except current receipts 
and current expenses, the earnings and operating expenses of the Fris- 
co Company, from May 27, 1913, to April 30, 1914 (all prior to any 
action by the bondholders), were as follows : 

Earnings $48,380,210.06 

Operating expenses 35,449,300.17 

Leaving a balance of earnings 

over operating expenses of $12,930,858.88 

[ 1 ] The question now might be properly asked, to whom do the ex- 
cessive charges received by the Frisco Company for the transportation 
of freight belong? They certainly do not belong to the general credi- 
tors of the Frisco Company, nor to the bondholders, nor the Frisco 
Company itself. Without question they belong to the shippers. We 
must not be deceived as to the true status of this claim, nor allow the 
bond, or the fact that the claim is presented by the Corporation Com- 
mission, to blind us to the fact that the claim is one due to the shippers 
for excessive charges paid by them to the Frisco Company for trans- 
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portation of freight. The shippers not only paid the lawful charge, 
but they did more. They paid an excessive charge. That payment 
was an illegal exaction, and, as against the railroad company, and vol- 
unteers, like the receivers, the money belonged to the shippers after 
the payment the same as before. It will be presumed that it was a part 
of the money in the treasury of the company whicli passed to tlie re- 
ceivers. That money came into the hands of a court of equity. What 
ought such a court to have done with it? Surely it could do nothing 
but direct that it be returned to the shippers to whom it belonged. It 
having been paid to the bondholders, or for permanent betterment of 
the property for their benefit through the agency of a court of equity, 
that court, as a court of conscience, can do no less than direct its res- 
toration. 

[2] There is another aspect in which petitioners' equity appears 
equally strong. The railroad company got this money into its treasury 
by superseding rates that were fixed by authority of the state. When 
those rates were sustained, the carrier was bound to restore its ex- 
cessive exactions. This was a duty not only to the shippers. It was 
a public duty owing to the state whose orders had been superseded. It 
is a duty which this court and the Supreme Court have always been 
scrupulously careful to safegard when superseding rates pending judi- 
cial inquiry as to their validity. It is a duty which a court of equity > 
that has taken over the business of a public carrier by means of a re- 
ceivership, ought to be equally careful to enforce. 

[3] Petitioners' claim also comes within the rule which underlies 
the right to a preferential payment. Freight rates are the lifeblood of 
railroad operation. It will not be contradicted that, if there were no 
freight rates paid in the United States, not a wheel would turn on any 
road. What does the law say in regard to the allowance of prefer- 
ences ? We accept the law as established by the Supreme Court of the 
United States, and by this court, as follows : 

The class of claims which under the decisions of the Supreme Court 
may lawfully receive an equitable preference in payment out of the 
income or out of the corpus of the property of a mortgaged railroad 
over the bondholders secured by a prior mortgage is limited to claims 
incurred for the current expenses of the ordinary operation of the 
mortgaged property in the usual course of the business of the mort; 
gagor. The test of the preferential equity of a claim is its considera- 
tion. If its consideration was a current expense of the ordinary opera- 
tion of the property of the mortgagor incurred in the usual course of 
its business, for labor, supplies, and like things, necessary for the 
operation of the railroad, within a limited time, usually not exceeding 
six months anterior to the appointment of the receiver, the claim may 
be preferred in pa)mient, otherwise it may not be. Illinois Trust *& 
Savings Bank v. Doud, 105 Fed. 123, 124, 129, 44 C. C. A. 389, 390, 
395, 52 L. R. A. 4Sl ; Rodger Ballast Car Co. v. Chnaha, K. C. & E. 
R. Co., 154 Fed. 629, 632, 83 C. C. A. 403, 406; Blair v. R. R. Co. (C. 
C.) 23 Fed. 523; Whiteley v. Central Trust Co., 76 Fed. 74, 75, 77, 
22 C. C. A. 67, 34 L. R. A. 303 ; Gay v. Hudson River Electric Power 
Co. (C. C.) 182 Fed. 904, 907, 909; Pennsylvania Steel Co. v. New 
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York City R. Co. (C. C.) 165 Fed. 485 ; Farmers' Loan & Trust Co. v. 
Northern Pacific R. R. Co. (C. C.) 68 Fed. 36, 41, 42; Fordyce v. 
Omaha City & E. Ry. Co. (C. C.) 145 Fed. 544, 556, 557; Chicago & 

A. R. Co. V. U. S. & Mex. Trust Co., 225 Fed. 940, CCA. ; 

^lartin Metal Mfg. Co. v. Same, 225 Fed. 961, C C A. . 

We think that what has been heretofore said establishes that the 
claim of the shippers is a claim incurred "for the current expenses of 
the ordinary operation of the railroad in the usual course of business 
of the road." On principle it cannot be distinguished from payments 
to sureties who have signed bonds to stay the execution of judgments 
and claims for holders of unused tickets for refunds, and many other 
like charges which are habitually allowed, and have been allowed in 
the feceivership of the Frisco Company. 

[4] We are aware that, when a surety company signs a bond for 
an independent consideration, it will not be subrogated, when subroga- 
tion would prejudice the rights of persons having independent equi- 
ties. That is not the case here. The principle stated, however, in our 
judgment, ought never to be applied as against the creditors on whose 
behalf the bond is given. The bondholders of the Frisco Company 
have no equity that is superior to that of the surety company. 

The judgment appealed from is therefore reversed, and the cause re- 
manded to the District Court, with instructions to allow the claim of 
the Fidelity & Guaranty Company, in the sum of $12,124.51, with le- 
gal interest from the date that the surety company paid the same, and 
also to allow the claim of the Corporation Commission, for the benefit 
of the people entitled thereto, in the sum of $76,627.35, with legal in- 
terest from December 5, 1912, as preferred claims, as against the 
claims of the bondholders and other general creditors of 3ie Frisco 
road. 



PRESS PUB. CO. T. GIIiLETTE. 

(Circuit Court of Appeals, Second Circuit December 14, 1916.) 

Na 70. 

1. Libel and Slandeb ^=s>'12Z — Questions fob JubTt-Pbivilege. 

Plaintiff, a former army officer, who had resigned and gone Into pri- 
vate business, but had applied for reinstatement, Joined with other Amer- 
icans residing in Mexico in a memorial to the President, reviewing con- 
ditions in Mexico, making a savage attack on Madero, and violently 
criticizing the policy of the administration of this country In dealing 
with Mexico since Huerta's advent He also addressed other communica- 
tions to the President and Secretary of State, in which his bitter oppo- 
sition to such policy was expressed most vehemently. Defendant's news- 
paper, in commenting on the memorial, referred to its signers as a "troop 
of Benedict Arnolds." The court charged, and defendant's counsel 
agreed, that this meant that their conduct was traitorous and treason- 
able. Held, that whether this transcended the limits of fair criticism 
was a question for the Jury, and the denial of defendant's motion for a 
directed verdict was not error, especially as it cannot be held that criti- 
cism of the policy and conduct of the administration in time of peace, 

^Bbs»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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though severe, bitter, and vehement* Is traitorous and treasonable, even 
when Indulged in by a former army officer, who is asking reinstatement 
[Ed. Note. — For other cases, see Libel and Slander, Cent Dig. §§ 356- 
364; Dea Dig. c85»123.] 

2, lilBEL AND SLANDBB ^=s>50% — ^PBIVILEGB — ^TEST. 

In determining whether an alleged libelous article is privileged, as 
coDstitutlng fair and reasonable comment, its relevancy to the subject 
commented on is not the sole test; there being also a question as to 
whether it goes beyond reasonable limits. 

[Ed. Note. — ^For other cases, see Libel and Slander, Dec. Dig. ^=»50%.] 

S. Libel and Slandeb ^=s>123 — Questions fob Juby — Pbivileqe. 

Whether the limits of fair criticism have been transcended by an al- 
leged libelous article may sometimes be a question of law, but ordinarily 
is one of fact for the Jury. 

[Ed. Note.— For other cases, see Libel and Slander, Gent Dig. §§ 356- 
364; Dec. Dig. <S=>123.] 

1 Libel and Slandeb ^=»12S — Review — ^Amount of Damages. 

In an action for libel, the finding of the jury as to the amount of com- 
pensatory damages cannot be disturbed by the CSlrcuit Court of Appeals. 
[Ed. Note. — ^For other cases^ see Libel and Slander, Cent Dig. {$ 380- 
3S5 ; Dec. Dig. <e=:9l2&] 

In Error to the District Court of the United States for the South- 
em District of New York. 

Action by Cassius E. Gillette against the Press Publishing Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

This cause comes here upon writ of error to review a judgment of 
the District Court, Southern District of New York, against plaintiff 
m error, who was defendant below. The action was for libel ag,ainst 
the corporation which publishes the New York World ; the jury was 
instructed that there was no proof of actual malice, and that they 
could award only compensatory damages, if any. Their verdict was 
for $20,000. The publication complained of reads as follows : 

"A Score of Benedict Arnolds. 

"To a score of Americans in Mexico we are indebti^d for a public admission 
that the late President Madero was lynched and that his death was necessary 
to the salvation of the country. These Americans are for the most part conces- 
sionaries or representatives of Big Business, but they are led, we are sorry to 
say, by a retired officer of the United States Army (meaning plaintiff). 

''Offensive as this shameful confession may be to the conspirators who mur- 
dered Madero and denied it, What shall be said of the impudence that in their 
behalf instructs the government at Washington to recognize Huerta ; that at- 
tributes the attitude of President Wilson to personal prejudice; that pro- 
nounces Mexicans unfit for self-government; that proclaims the lie that we 
give no native a vote in the Philippines; and that compares despotic rule 
south of the Rio Grande with conditions in the District of Columbia, where 
the franchise is withheld? 

"This memorial has been presented to General Huerta, but it is also to be 
transmitted to Washington. It is the most significant document that the 
Mexican situation has yet produced. It proves that great American business 
interests in Mexico are murderous, as well as tyrannical and treasonable. It 
shows, furthermore, the sort of advice on which the usurper Huerta has been 
acting. 

"What punishment is adequate for such a troop of Benedict Arnolds? Is 
there a crime that our commercial greed will not condone? Is there an affront 
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to the American name and the American government that our adventarers In 
foreign lands will not perpetrate in the hope of gain?' 

In the same issue of the paper there was an article in the news col- 
umns, which, so far as presently pertinent, reads as follows : 
"21 Americans Land Huerta ; Score U. S. Policy in Mexico. 

"Group in Mexico City, Headed by Major C. 0. Gillette, Retired, Says Peons 
are Unfit to Vote and Asks Postponement of Election. 

"Mexico City, Oct 10— Provisional President Huerta today listened to the 
reading of a remarkable document presented to him for his approval by a 
group of Americans who disapprove of President Wilson's Mexican policy and 
seek to impress Washington with that fact ♦ ♦ ♦ 

"The peculiar feature -of the petition is that it was drafted, in main, by 
Major Cassiua C. Gillette, U. S. A., retired, whose signature also heads, the 
list of signers. 

"Gillette, who several years ago resigned from the army to accept a job as 
engineer in charge of filtration plant construction in Philadelphia, recently has 
been promoting mining ventures in Mexico. Despite his retirement, he stlU is 
subject to discipline by the War Department Curiosity is expressed here as to 
how the Secretary of War will regard Gillette's brusque criticism of President 
Wilson, his commander in chief. ♦ ♦ ♦ »» 

There was no claim to recover damages on account of this news ar- 
ticle. ' 

Howard Taylor, of New York City, for plaintiff in error. 
Arthur C. Palmer, of New York City (John Ingle, Jr., of New York 
City, of counsel), for defendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). At 
the end of the case defendant's counsel moved for a direction of a 
verdict upon the ground that the defense of privilege had been made 
out as a matter of law, and reserved exception to the court's refusal 
to do so. There were other errors assigned to portions of the charge 
and to admission or exclusion of testimony. The main proposition 
contended for by defendant is that the facts set forth in the editorial 
were proved, and that the comment was fair and reasonable, and 
therefore privileged. 

The facts set forth in the editorial, as enumerated in defendant's 
brief, are these : 

1. That a score of Americans in Mexico, of whom plaintiff was one, had 
admitted that the late President Madero was lynched, and had expressed the 
sentiment that his death was necessary to the salvation of the country. 

2. That these Americans were for the most part concessionaries or repre- 
sentatives of Big Business. 

3. That they were led by a retired officer of the United States Army. 

4. That the Americans (Including plaintiff) were undertaking to instruct 
the government at Washington to recognize Huerta. 

5. That they attribute the attitude of President Wilson to personal preju- 
dice. 

6. That they pronounced Mexicans unfit for self-government. 

7. That they untruthfully asserted that the United States gives no native 
a vote in the Philippines. 

8. That they compared despotic rule south of the Rio Grande with conditions 
in the District of Columbia, where the franchise is withheld. 
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9. That tbj^ memorial of the score of Americans (Including plaintiff) had 
been presented to General Huerta and also had been (or was about to be) 
transmitted to Washington. 

It is conceded that the plaintiff was not a retired officer of the Unit- 
ed States Army, that he had been an officer thereof, that he had re- 
signed and gone into private business prior to the occurrences referred 
to, and that he had applied for reinstatement in the Army. The testi- 
mony relied on to prove the facts above enumerated consists mainly 
of several articles, petitions, protests, letters, etc., written by, or at 
least signed by, the plaintiff. The principal one of these is a memorial 
to the President of the United States, dated September 27. 1913, and 
signed by plaintiff and some 20 other American citizens, who state 
that they have resided in Mexico severally for periods ranging from 
6 to 35 years. It sets forth early conditions in Mexico and briefly re- 
cites its history down to the advent of Diaz. It reviews Diaz's long 
administration, and the social, political, and economical condition of 
Mexico at the date of the memorial. How accurate this part of the 
memorial may be we do not know; similar statements have been 
publicly made before and since by persons who had .been in Mexico 
for a longer or shorter time;. There is also a savage attack on Madero ; 
whether justified or not the record does not disclose. It ends with 
the suggestion that it was a good thing for Mexico that he was put 
out of the way. The rest of the document is a violent criticism of 
the policy of the present administration of this country in dealing with 
Mexico since Huerta's advent. 

Without going further into any of this literature, it may be assumed 
for the purposes of this appeal that, with the exception of the state- 
ment that plaintiff was an officer on the retired list of the Army, the 
"facts" enumerated on defendant's brief were proved. 

[1,2] The facts being proved, defendant's counsel contends that the 
comment on them was privileged, because it was fair and reasonable. 
"Fair and reasonable" comment, as he defines it, is comment which 
is "relevant, germane, and relates to the subject in hand." In sub- 
stance, this is a contention that relevancy is the sole test to be applied. 
We do not understand this to be the law ; there still remains the ques- 
tion whether "the comment went beyond reasonable limits." Gandia 
y. Pettingill, 222 U. S. 452, 32 Sup. Ct. 127, 56 L. Ed. 267. But, even 
if relevancy were the only test to be applied, the defendant in this 
case would be no better off. Surely no one would contend that, when 
the facts showed that a person had been caught passing counterfeit 
50-cent pieces, it would be relevant to refer to the occurrence as the 
"Discovery of Another Jack the Ripper." 

We may take a single phrase from the editorial, which, referring 
to the memorial that was the subject of comment, and to the plaintiff 
and others who signed it, said: "What punishment is adequate for 
such a troop of Benedict Arnolds?" We assent to 'the proposition 
that this phrase cannot be construed to imply a statement tiiat the 
troop of signers had offered to sell a fortified post of the United 
States to the commander of an enemy army for money and other val- 
uable considerations. The trial judge held that the phrase "charac- 
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terized plaintiff's conduct as traitorous and treasonable, because that 
is what Benedict Arnold means." With this part of the charge de- 
fendant's counsel says "we quite agree," and that construction may be 
accepted here. 

Besides the memorial, other communications from plaintiff to the 
President and to the Secretary of State were put in evidence. Mani- 
festly he was bitterly opposed to the Mexican policy of the adminis- 
tration and expressed his opposition most vehemently. Apparently 
neither plaintiff nor the author of the editorial have modeled tlieir 
style in accordance with the suggestions contained in Whipple's inter- 
esting essay on the "Economy of Invective." We have carefully read 
the memorial and all the other documents, also the testimony of plain- 
tiff, direct and cross, and fail to find anywhere in them any statements 
which are "traitorous and treasonable." It would involve the pre- 
scribing of a novel rule of conduct in this country to hold that, in 
time of peace, criticism of the policy and conduct of an administra- 
tion, even though severe, bitter, and vehement, is "traitorous and trea- 
sonable." The doctrine of lese majeste, as distinguished from treason 
as defined in the Constitution, has no place in our political system. 

We do not perceive how the circumstance that plaintiff was once 
an officer of the Army, who, before his deliverances here in evidence, 
resigned and engaged in private business, changes the situation, nor 
the further circumstance that he had asked to be reinstated in the 
army. While he is a private citizen there seems to be no good reason 
why he should not be treated as such. 

[3] The question whether the limits of fair criticism have been 
transcended may sometimes be a question of law, but ordinarily it is 
a question of fact for the jury, and it seems to us it was one for the 
jury in this case. The charge to the jury was exceedingly well stated 
and involved no error prejudicial to defendant. Indeed, although a 
few of the assignments of error refer to it, defendant's counsel frankly 
admits that it was fair and impartial. The only fault he finds with it 
is that it should have ended with a direction to find for the defendant, 
which he asserts was its "logical conclusion." That proposition has 
been disposed of supra. 

[4] We do not think it necessary to refer to the few alleged error? 
in admission or rejection of testimony; they seem to us unimportant. 
The finding of the jury as to the amount of damages cannot be dis- 
turbed by this court. 

The judgment is affirmed. 
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HOGG V. MAXWELL et al. 
(Circuit Court of Appeals, Second Circuit December 14, 1915.) 

No. 21. 

PuPSTcaTiEs ^=94 — Suspension of Absolute Ownership — Tbusts. 

A testator in the fifth clause of his will gave his residuary estate to a 
trust company, in trust to invest and keep it invested, pay the income to 
his widow and daughters during the widow's lifetime, and upon )ier 
death or remarriage to divide it into as many equal shares as there 
might be daughters living and issue of daughters dead, and thereafter 
pay the income of the share of each daughter to her. The seventh clause 
appointed executors, and authorized and empowered them to lease or sell 
all or any portion of the real estate of which he might die seised as should 
seem best in their discretion, and execute and deliver good and sufficient 
leases and conveyances, to retain any securities and investments, and turn 
over all or any part thereof to the trustee, and empowered the trustee 
to accept and hold any such securities and investments, and apportion 
them among the different trust funds. It further directed that certain 
securities should not be disposed of by the executors or the trustee during 
the lifetime of the wife without the consent of the surviving children, or 
after her death or remarriage by the trustees without the consent of the 
beneficiary of the fund to which they might be apportioned. It further 
authorized and empowered the executors and trustee to Invest the moneys 
of the estate in certain railroad bonds and stocks. The statutes of New 
York provide that the absolute ownership of personal property shall not 
be suspended by any limitation or condition for longer than during two 
lives in being at the death of the testator. Held that, while the words 
"executors and trustees" repeatedly appeared in conjunction, it was not 
intended to give the executors any other or different status from what 
they would have as executors merely, and the will did not violate the 
statute, as statutes against perpetuities do not overthrow testamentary 
provisions because of the time elapsing during the necessary administra- 
tive work preliminary to the distribution of the estate among legatees. 

[Ed. Note. — For other cases, see Perpetuities, Cent Dig. §§ 4-44 ; Dec. 
Dig. ^=»4.] 

Appeal from the District Court of the United States for the South- 
cm District of New York. 

Bill by Caroline F. Hogg against Lascelles C. Maxwell and others. 
Decree for defendants, and complainant appeals. Affirmed. 

The suit is brought by the widow of Charles B. Hogg, a resident 
of New York state, to procure a construction of his will. The plaintiff 
contends that a certain trust created by the fifth clause of said will and 
the remainders limited upon it are void under the statutes of the state 
of New York against perpetuities. 

The following is the opinion of Evans, District Judge, in the court 
below: 

The complainant insists that the fifth and seventh clauses of the will of 
her late husband, Charles B. Hogg, are void under the statutes of New York 
against perpetuities and the suspension of the right of alienation. It is not 
altogether easy to grasp the ground of the argument in favor of complain- 
ant's contention, but it seems to be that the will makes it Impossible for the 
Testing of certain estates, meant to be given the testator's grandchildren 
open the death of the complainant and the testator's daughters, respectively, to 
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become effective upon the death of two persons In being at the time of the 
testator's death and the coming into possession by the United States Trust 
Company, as trustee, during which period nothing could come to the grand- 
children or their respective mothers, and It Is argued, therefore, that the 
bequests provided for In the fifth and seventh clauses of the will are not so 
made as to become effective upon the termination of two lives in being, but 
upon some other intervening contingency not embraced in the statutes. 

This contention is largely based upon the fact that the coming into possession 
by the trustee must be suspended and delayed by the work of the executors, 
who are to administer the estate and reduce it to the condition in which it is 
required to be turned over to the trustee for the purposes provided by the will. 
Complainant's counsel has cited certain authorities, such as Matter of Wilcox, 
194 N. Y. 288, 87 N. E. 497, Underwood v. Curtis, 127 N. Y. 523, 28 N. E. 585, 
Morse v. Morse, 85 N. Y. 63, Smith v. Edwards, 88 N. Y. 92, and otliers of 
similar character; but we have not been convinced that they apply to or 
should control the case in hand. The Legislature must be presumed to have 
had in contemplation the fact that inevitably there would in every case be 
required more or less time to prepare an estate for distribution by the asoer- 
talnment and settlement of the testator's indebtedness, and it would seem 
very clear that the statutes under consideration had reference to the termir 
nation of certain possible long periods, and that in legislating against perpe- 
tuities the lawmaking power did not Intend to overthrow testamentary provi- 
sions such as appear here upon the ground that at the beginning it would take 
some months to do the necessary administrative work preliminary to the 
distribution of the estate among legatees. It must be supposed that this neces- 
sary status was not an evil to be remedied by legislation. 

But no elaboration of our views seems to be at all necessary as we are clear- 
ly of the opinion (1) that the assailed provisions of the will are not open to 
the objections made ; and (2) that the statutes relied upon do not admit of 
the interpretation we have been urged to adopt. Nor is it necessary to com- 
ment upon the defense of prior adjudication, for while it would seem very 
probable that the state courts, in considering the clauses of the will now again 
brought in contestation, have entertained views similar to those we have ex- 
pressed, nevertheless this case will be well decided if, independently of the 
question of res adjudlcata, our ruling that the fifth and seventh clauses of 
the will are valid be correct 

It results that a decree must be entered dismissing the bill, with costs. 

Wood, Cooke & Seitz, of -New York City (William G. Cooke and 
Howard O. Wood, both of New York City, and Howard Chipp, of 
Kingston, N. Y., of counsel), for appellant. 

Stewart & Shearer and Henry W. Simpson, all of New York City 
(William A. W. Stewart and George L. Shearer, both of New York 
City, of counsel), for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The nub of the case is well stated by 
Judge Evans, as follows : 

"In legislating against perpetuities the lawmaking power did not intend to 
overthrow testamentary provisions such as appear here upon the ground 
that at the beginning it would take some months to do the necessary adminis- 
trative work preliminary to the distribution of the estate among legatees. It 
must be supposed that this necessary status was not an evil to be remedied by 
legislators." 

This is in accord with the views of the state courts expressed in a 
suit between the same parties to construe this same will. In that suit 
it was prayed that the trust attempted to be created by the fifth clause 
of the will and the remainders limited thereon be adjudged void. The 
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Supreme Court, Special Term, stated the contention of the plaintiff in 
that suit as being : 

"That the trusts created by the will are invalid because the estate does not 
Test in the trustee in possession immediately on the death of the testator but Is 
postponed while it is being administered by the executors. The plaintiff also 
claims that all the contingencies on the happenings of which the ultimate 
estates in remainder vest, may happen while the property of the estate is in 
the hands of the executors, and the time allowed by law for the suspension of 
the power of alienation may pass before the trust estate comes into possession 
of the trustee." 

This is precisely the argument here presented. The Special Term, 
the Appellate Division (151 App. Div. 514, 135 N. Y. Supp. 928, and 
151 App. Div. 885, 136 N. Y. Supp. 1137), and the Court of Appeals 
(206 N.. Y. 743, 100 N. E. 1128) all decided adversely to the plaintiff. 

The fifth clause is too long to quote ; it gives all the residue of tes- 
tator's property, real and personal (after payment of certain specific 
legacies), to the United States Trust Company, in trust to invest and 
keep invested, to pay out of the income to the widow (until death or 
remarriage) $5,206 annually, to pay the balance of income annually in 
ecjual shares to testator's three daughters (with the usual provision for 
surviving children of deceased daughters) ; as to the principal of the 
trust fund, upon death or remarriage of the widow, to divide the same 
into as many equal shares as there may be daughters living and issue 
of daughters dead; thereafter during the life of any then surviving 
daughter to pay the income of her share to her, and at her death to 
pay over the principal to her issue surviving. There is the usual pro- 
vision to cover the case of a daughter dying without issue. 

Plaintiff concedes that this is a perfectly valid clause, and that, if 
the seventh clause of the will had merely nominated and appointed 
executors, this suit would not have been brought. She seeks to sustain 
the bill on what seems to us a strained and unreasonable construction 
of this seventh clause. That clause reads as follows : 

"Seventh. I hereby nominate and appoint my sons-in-law Lascelles C. 
Maxwell and Thomas Y. Crafts, both of the borough of Brooklyn, city and 
state of New York, to be the executors of this will, and I hereby authorize and 
empower them and the survivor of them to lease or sell all or any portion of 
the real estate of which I may die seised, at such times and in such manner as 
shall seem best in their discretion, and to execute and deliver good and sutti- 
dent leases and conveyances therefor ; and I also authorize and empower my 
said executors to retain any securities or investments in my possession at 
the time of my death and to turn over aU or any part of such investments to 
my said trustee, and my said trustee to accept and hold any such securities or 
investments and to apportion them among the trust funds hereinbefore created 
at the respective market prices of such investment when so turned over or 
apportioned; and I further direct that the securities of the Standard Oil 
Company which may be held by me at the time of my death shaU not be dis- 
posed of by either my executors or my said trustee during the life of my above 
mentioned wife without the consent of aU my children surviving at the time 
and that after the division of my property upon the death or remarriage of 
my said wife, that none of such Standard Oil Securities shaU be disposed of 
by my trustees without the consent of the beneficiary of the fund to which 
the same may respectively be apportioned ; I further authorize and empower 
my said executors and my said trustee to invest the moneys of my estate 
which may come into their hands in the first mortgage bonds and stocks of 
any railroad company owning or operating a raUroad within the United States 
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of America which has paid its dividends of not less than four per centum per 
annum upon its capital stock for not less than ten consecutive years immedi- 
ately preceding such Investment, as well as in the securities authorized by 
law.»' 

The statutes of New York provide that the absolute ownership of 
personal property shall not be suspended by any limitation, or condi- 
tion for a longer period than during the continuance and until the 
termination of not more than two lives in being at the death of the 
testator. That is the period of suspension provided by the fifth clause 
with its express trust. The theory of plaintiff is that the seventh clause 
creates another trust estate vested in the executors, which estate may 
possibly unlawfully postpone the taking effect of the United States 
Trust Company's trust as well as the remainders limited to the issue 
of the daughters. 

The draughtsman would have produced a more carefully articulated 
structure, if he had inserted two clauses (instead of the seventh single 
clause), one dealing with special powers or authorization to the ex- 
ecutors, the other dealing with special powers or authorization to the 
trustee. It is generally desirable to provide some such authorization 
as to sale or leasing, as to retention of investments, as to distribution 
of designated investments, as to investment and reinvestment of money 
xealized from sales. In this case it was the wish of the testator to give 
the same power and authority in these matters to the trustee that he 
gave to the executors, so the draughtsman undertook to make pro- 
vision for both these grants of power in a single clause. In conse- 
quence the words "executors and trustees" repeatedly appear in con- 
junction; but it seems to us perfectly manifest that there was no in- 
tention to give the executors any other or different status from what 
they would have as executors merely, on whom certain authority as to 
marshaling and investments was given, without the exercise of which 
administration would prove more burdensome to the estate. 

We concur with Judge Evans in his reasoning and conclusion. 

The decree is affirmed, with costs. 



GRAND TRUNK RY. CO. V. UNITED STATES. 

(Circuit Court of Appeals. Seventh Circuit. October 5, 1915w Rehearing De- 
nied January 3, 1916.) 

No. 2166. 

1. Carbiees <3=>37— Confinement of Live Stock — Liability fob Penalties. 
Act June 29, 1906, c. 3i5i^, § 1, 34 Stat 607 (Comp. St 1913, § 8651), 
provides that no railroad, whose road forms any part of a line of road 
over which animals shall be conveyed from one state or territory into or 
through another state or territory; shall confine them for longer than 28 
consecutive hours without unloading them for rest, water, and feeding. A 
shipment of horses from a point in Ontario, Canada, to a point in British 
Columbia, passing through Michigan and Illinois en route, was confined in 
excess of 28 hours while being transported from a point in Michigan into 
and through the state of Illinois to a point therein where the animals were 
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unloaded. Beld, that this constituted a violation of the statute, the point 
of origin of the shipment and its final destination not being material. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. f§ 95, 927; Dec. 
Dig. <g=»37.] 

2. Pleading ^=>375 — Confinement of Livb Stock — ^Actions fob Penalties. 

Under Act June 29, 1906, prohibiting the confinement of live stock in 
cars for more than 28 consecutive hours without unloading, unless pre- 
vented by storm or by other accidental or unavoidable causes, the exist- 
ence of storms or other unavoidable causes is a matter of defense, and in 
an action for the statutory penalty an allegation in the declaration nega- 
tiving their existence was surplusage, not requiring to be proved. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. ( 1224 ; Dec. Dig. 
«=375.] 

8. Pleading ^=:»63 — Statutes — ^Exceptions and Pbovisos. 

Whether or not an exception or proviso in a statute need be pleaded de- 
pends upon its separableness from the clause describing the offense — ^not 
separableness in locality, but in respect of its being a part of the defini- 
tion of the ofTense. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. U 10, 133 ; Dee 
€=>63.] 

4. Cahbiebs ^=»37 — Confinement of Live Stock — ^Liabiutt fob Penalties 
— "WiixruixY.** 

Act June 29, 1906, provides that any railroad company which know- 
ingly and '^willfully" fails to comply therewith shall for every such fail- 
ure be liable for a specified penalty. Held, that an evil intent is not re- 
quired, and it is a violation for defendant purposely or intentionally to 
fall to obey the statute, having knowledge of the facts. 

[Ed. Note.- For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. «=»37.] 

For other definitions, see Words and Phrases, First and Second Series, 
Willfully.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

Action for statutory penalties by the United States against the 
Grand Trunk Railway Company. Judgment for the United States, 
and defendant brings error. Affirmed. 

The United States, defendant in error, brought this suit against plalntifl! in 
error to recover a penalty for violation of the act of June 29, 1906 (U. S. 
Comp. Stat 1901, Supp. 1911, p. 1341), commonly known as the Twenty-Eight 
Hour Law, and being "An act to prevent cruelty to animals while in transit," 
etc The declaration is in one count, and charges that plaintiff in error know- 
ingly and willfully confined a shipment of horses, loaded at Lucknow, in 
Ontario, Canada, transported from that point over its road through Michigan 
into Illinois, and destined to a point in British Ck)lumbla, for a period exceed- 
ing 28 hours, without unloading, in accordance with the requirements of the 
statute. The cause was submitted to the court without a Jury, upon a stipu- 
lation of facts in substance as follows: The shipment, consisting of two cars 
containing 17 horses each, was loaded at 12 o'clock noon on February 1, 1911, 
at Lucknow, in Ontario, Canada, and left that place on that date ; it reached 
Port Huron, Mich., at 12:50 a. m. on February 2, and Elsdon, 111., on Febru- 
ary 3, where it was unloaded at 11:30 a. m. on that day, making a total period 
of 46 hours and 30 minutes from the time It left Lucknow. The point of desti- 
aation was New Westminster, British Columbia, In the Dominion of Canada, 
and the shipment was unloaded for the purpose of watering, feeding, and rest- 
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ing the animals at Blsdon, IlL It was a continuous, through shipment between 
the above two Canadian points by connecting carriers, of which plaintiff in 
en-or was the originating carrier and carried the animals in question from 
Lucknow, Ontario, to Elsdon, 111., on its own road. On one of the cars there 
was a 36-hour request Upon the evidence thus presented, the court entered 
Judgment against plaintiff in error in the sum of $500, to reverse which judg- 
ment this writ of error was sued out 

George W. Kretzinger, Jr., of Chicago, 111., for plaintiff in error. 
Charles F. Clyne and Frederick Dickinson, both of Chicago, 111., for 
defendant in error. 

Before BAKER, KOHL'SAAT, and MACK, Circuit Judges. 

. KOHLSAAT, Circuit Judge (after stating the facts as above). The 
pertinent sections of the statute under which this suit was instituted, 
omitting the portions not essential to the consideration of the case, 
provide : 

"That no railroad • • • whose road forms any part of a Une of road 
over which cattle, sheep, swine, or other animals shall be conveyed from one 
state or territory or the District of Columbia into or through another state, 
or territory, or the District of Columbia, • • • shall confine the same 
♦ ♦ ♦ for a period longer than twenty-eight consecutive hours without 
unloading the same in a humane manner into properly equipped pens for rest, 
water, and feeding, for a period of at least five consecutive hours, unless pre- 
vented by storm or by other accidental or unavoidable causes which cannot be 
anticipated or avoided by thfe exercise of due diligence and foresight • ♦ ♦ 
That any railroad ♦ ♦ ♦ who knowingly and willfully fails to comply with 
the provisions [of the act] shall for every such failure be liable for and forfeit 
and pay a penalty of not less than one hundred nor more than Ave hundred 
dollars." 

[1] It is plaintiff in error's contention that the provisions of the 
statute are applicable only to shipments of live stock originating within 
the United States ; that since the point of origin of the shipment here 
involved was in Ontario, Canada, there was no violation of the act, 
notwithstanding the fact that the period of confinement while passing 
through Michigan and Illinois en route to final destination in British 
Columbia, as to one of the cars, exceeded the 28-hour limitation. 

We find no difficulty in applying the act to the conceded facts in 
this case, and in doing so it is unnecessary to give to any of the words 
of the act a meaning different from their fair and obvious signification. 
Whether or not the period of time which intervened the initial ship- 
ment from Lucknow, Canada, and the arrival of the stock car at the 
Michigan line, should be taken into consideration, need not now be 
passed upon. Plaintiff in error carried the animals here involved over 
its road from the state of Michigan into and through the state of Illi- 
nois, and confined them without rest, food, or water beyond the per- 
mitted number of hours while they were being thus conveyed. The 
point of origin of the shipment and its final destination are therefore, 
in our opinion, not here material. There is a wide difference between 
the provisions of the Interstate Commerce Act and its amendments in 
respect to the circumstances of this case, and the provisions of the 
present act. Decisions holding that shipments in bond from a point in 
a foreign state through states or territories of the United States to an- 
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Other foreign point do not come within the provisions of the Commerce 
Act are not pertinent. The object of the latter act is not thwarted by 
such a shipment, nor are the interests of the people of the United 
States affected thereby; whereas, the infliction of the cruelty upon 
animals prohibited by the statute, within the United States, is a viola- 
tion of the purpose of thfe 28-hour law whenever it occurs within the 
jurisdiction pf the federal government The construction contended 
for by plaintiff in error would enable a foreign shipper to transport 
stock from Windsor, Canada, to Mexico, through the States without 
resting, feeding, or watering the same, and thereby defeat the pur- 
pose of the statute. "A statute, penal or otherwise," the Supreme 
Court has said, "must be construed with reference to the object in 
view, and never so interpreted as to defeat its own purpose if any 
other reasonable meaning is possible/' The Emily, 9 Wheat. 381, 6 
L. Ed. 116.^ 

[2, 3] It is further urged that no case was made out against plain- 
tiff in error, because the negative allegation of the declaration with 
respect to the absence of storms or other unavoidable causes excusing 
compliance with the act was not proved by affirmative evidence, and 
that there is no showing that the statute was willfully violated. Wheth- 
er or not an exception or proviso in a statute need be pleaded depends 
upon its separableness from the clause describing the offense— ^not sep- 
arableness in locality, but in respect of its being a part of the defini- 
tion of the offense. As was said by the Supreme Court in United 
States V. Cook, 17 Wall. 168, 176, 21 L. Ed. 538: 

*1f the exception is so incorporated with the clause describing the offense 
that it becomes in fact a part of the description, then it cannot be omitted in 
the pleading, but if it Is not so Incorporated with the clause defining the of- 
fense as to become a material part of the definition of the offense, then it is 
a matter of defense and must be shown by the other party, though it be in 
the same section or even in the succeeding sentence." 

The exception here falls clearly within the latter class, and therefore 
the allegation in the declaration negativing the exception was mere sur- 
plusage, and proof in support thereof was unnecessary. The Circuit 
Court of Appeals for the First Circuit, in New York Cent. & H. R. 
R. Co. v. United States, 165 Fed. 833, 91 C. C. A. 519, has held that 
the government need not allege or prove the nonexistence of accidental 
or unavoidable causes excusing compliance with the provisions of the 
28-hour law. See also United States v. Great Northern Ry. Co., 220 
Fed. 630, 136 C. C. A. 238. 

[4] The word "willfully," as used in the act, has a number of times 
engaged the attention of the courts, and has quite uniformly been held 
not to require an evil intent, but only that the defendant should have 
purposely or intentionally failed to obey the statute, having knowledge 
of the facts. New York Cent. & H. R. R. Co. v. United States, supra ; 
St. Louis & S. F. R. Co. v. United States, 169 Fed. 69, 94 C. C. A. 437 ; 
United States v. Sioux City Stockyards Co. (C. C.) 162 Fed. 556; Unit- 
ed States V. Union Pacific Ry. Co., 169 Fed. 65, 94 C. C. A. 433. In 
St, Joseph Stockyards Co. v. United States, 187 Fed. 104, 110 C. C. 
A. 432, and C, B. & Q. Ry. Co. v. United States, 194 Fed. 342, 114 
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C. C. A. 334, Cited by plaintiff in error, "willfully" is defined as mean- 
ing: 

^'Purposely or obstinately, and is designed to describe the attitude of a 
carrier who, having a free will or choice, either intentionally disregards the 
statute or is plainly indifferent to its requirements." 

We think the evidence in the present case clearly shows such knowl- 
edge of the facts on the part of plaintiff in error and such indifference 
to the requirements of the statute as to constitute a willful violation 
thereof. 

The judgment of the District Court is affirmed. 



PENNSYLVANIA STEEL CO. et al. v. NEW TORE CITY RY. CO. et at 

In re OPPENHEIM. 

(Circuit Court of Appeals, Second Circuit November 9, 1915.) 

No. 20. 

RBCEIVEBS ^=»147 — DiSTBIBUTION OF ESTATK — BSTBITTION OF MONET TO A WAIT 

JuDouENT IN Another Action. 

A federal court held to have properly denied a petition for an order re- 
quiring its receiver of an insolvent corporation to retain a sum in his 
hands to await the determination of an action brought by petitioner in a 
state court to recover damages from the corporation for having procured 
his disbarment by perjured testimony, where petitioner was not a party 
to the record and had filed no claim against the estate, although the 
time fixed for filing claims had long expired. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. {§ 257-259 ; Dec 
Dig. <©=»147.] 

Coxe, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit in equity by the Pennsylvania Steel Company and another 
against the New York City Railway Company and others. In the 
matter of the application of Benjamin Oppenheim for an order against 
Douglas Robinson, as receiver of the Metropolitan Street Railway 
Company. From an order denying the petition, petitioner appeals. 
Affirmed. 

B. E. Messier and Johnston & Johnston, both of New York City 
(Lewis Johnston, of New York City, of counsel), for appellant. 

Masten & Nichols, of New York City (A. H. Masten and Frederick 
W. Kobbe, both of New York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. Benjamin Oppenheim filed a petition in 
the District Court praying that the receiver of the Metropolitan Street 
Railway Company — 

"be required to retain in his hands sufficient moneys ta pay any Judgment 
which may be recovered by the said Benjamin Oppenheim against the said 
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Metropolitan Street Railway Company or the other defendants In said action 
brought by him In the New York Supreme Court, New York county, until the 
final determination of said action. The sum retained should be $300,000." 

The cause of action sued on in the Supreme Court was that the 
Metropolitan Company and certain of its agents, officers, and directors 
had maliciously conspired to have tiie plaintiff disbarred on the false 
charge, sustained by bribed witnesses, that he had himself suborned 
witnesses in a negligence action against the company in which he was 
attorney for the plaintiff. The chronology is as follows : 

March 23, 1901, upon charges filed by the Metropolitan Company, 
the petitioner was disbarred by the Appellate Division of the Supreme 
Court, First Department; in June, 1910, the petitioner discovered the 
existence of documentary evidence tending to prove that the witnesses 
against him -in the disbarment proceeding had been bribed and sub- 
orned to commit perjury by the Metropolitan Company and certain 
of its agents, officers, and directors; May 26, 1911, the petitioner 
moved in the Appellate Division to have the order of disbarment va- 
cated; February 7, 1913, the order was vacated and the petitioner re- 
instated ; September 24, 1914, the petitioner began the suit in the Su- 
preme Court; November 13, 1914, he filed this petition. 

The court below, January 12, 1910, made a general order that no 
claim should be filed against the estate of the Metropolitan Company 
after March 1, 1910, and that they should be filed nunc pro tunc as 
of January 15, 1908. The District Court denied the petitioner's mo- 
tion, on the ground that his claim was contingent on January 15, 1908, 
and therefore not provable. We shall affirm the order on somewhat 
different grounds. 

The petitioner has never filed a claim in this proceeding, nor even 
asked permission to do so. He has selected another and different 
fonun in which to assert his rights. In this proceeding he is an en- 
tire stranger, and has no standing to ask that the winding up of the 
estate be delayed to await the outcome of his suit in the state court. 
Even if he had a standing, the disposition of his petition by the court 
below was a matter of discretion, which is not appealable, unless the 
discretion was abused. 

We see no abuse of discretion. Any claim that the petitioner had 
was complete when he was disbarred March 23, 1901, and action there- 
on was barred by the statute of limitations (section 382 of the New 
York Code of Civil Procedure) six years thereafter, viz., March 23, 
1907, or ten years thereafter, viz., March 23, 1911 (section 388). Re- 
covery would therefore seem to be impossible. He did hot need to 
await bringing suit imtil the order of the Appellate Division disbarring 
him had been vacated. That was not res ad judicata between him and 
the Metropolitan Company. It was in a proceeding instituted, not 
for the benefit of the Metropolitan Company, but for the public. 

The petitioner's claim is not for vindication, which he has accom- 
plished by his proceedings in the Appellate EHvision, but for money 
damages, and should be treated Kke all other money claims. *» His 
conduct has been marked by laches throughout. He waited nearly a 
year after discovering the evidence on which he now relies before 
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applying for reinstatement to the Appellate Division. After he was 
reinstated, he waited over a year and a half before bringing suit. We 
can see no equity in delaying the winding up of this estate, now near 
at hand, or in taking out of it, at the expense of diligent creditors, a 
fund to await the determination of his suit in another f orunu 
The order is affirmed. 

On appeal from an order of the District Court of the United States 
for the Southern District of New York, which denied the application 
of Benjamin Oppenheim, intervening petitioner, for an order direct- 
ing Douglas Robinson, as receiver of the Metropolitan Street Railway 
Company, to retain in his hands sufficient money to satisfy any judg- 
ment which said Oppenheim may recover in an action now pending 
in the Supreme Court of New York against said railway company 
and the individual defendants who are alleged to have been directors 
and employes of the said railway company at the times the acts com- 
plained of took place. Oppenheim alleges that the defendants on or 
about January 5, 1900, falsely and maliciously preferred charges of 
misconduct against him, accusing him of having caused false testimony 
to be given in an action to recover damages brought against the rail- 
way company by Harriet Nugent, an infant, whidi resulted in a ver- 
dict in her favor for $5,000; that as a result of charges against him he 
was disbarred. 

COXE, Circuit Judge (dissenting). This action is sui generis and 
it is altogether improbable that another similar controversy will arise. 
There is, therefore, little danger that a decision which permits a 
claimant, so seriously injured as was Oppenheim, to receive some 
redress for his wrongs will be "recorded for a precedent" in the case 
of claims susceptible of easy proof. 

The appellant is not making an extraordinary or unreasonable de- 
mand of the court ; all he asks is that, pending the proof of his claim 
in the state court, the entire property of the railway company shall 
not be distributed to other creditors, rendering any judgment he may 
recover a mere brutum fulmen. The petitioner seeks by this pro- 
ceeding redress against the Metropolitan Street Railway Company 
and its receiver for one of the most grievous wrongs which can be- 
fall a reputable member of the bar, viz., disbarment. He was charged 
with having procured perjured testimony to be given in an action 
against the defendant Railway Company for damages which action 
resulted in a verdict of $5,000 for the plaintiff. The referee to whom 
the matter was referred found tlie appellant guilty and he was dis- 
barred by an order of the Appellate Division of the Supreme Court on 
March 22, 1901. On February 7, 1913, he was reinstated, having at 
last discovered proof of the source of the perjured testimony. During 
this period of twelve years he suffered the ignominy of the judgment 
against him. ^lis principal means of livelihood was taken from him, 
as he was unable to practice his profession. His vindication came when 
it was discovered tliat the testimony on which the decree of disbar- 
ment rested was false and was procured by the agents of the railway. 
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knowing it to be false. The general order fixing the last day for 
filing claims against the Metropolitan Company provided that they 
must be presented to the special master on or before January 15, 
1908. The petitioner was not reinstated until February, 1913, five 
years thereafter. 

The claim arose in March, 1901, when the petitioner was disbarred, 
it existed in January, 1908, but it could not be asserted or presented 
then for lack of proof which the petitioner was unable to procure at 
that time. If what this petitioner alleges be true, his life has been 
wrecked during its best years by false testimony brought against him 
by the Metropolitan Street Railway Company. He has known of 
his innocence, but only recently, and in an unexpected manner, 
has he been able to secure the proof. The delay was not due 
to his negligence or lack of eflfort. In such circumstances every con- 
sideration of fairness demands that a just and meritorious claim should 
not be lost in a maze of technicalities. In fact it would seem that 
all of those indirectly responsible for this wrong should be glad to 
see that some substantial reparation is made. The cbim is not a 
contingent claim but one depending upon proof which has only re- 
cently been discovered. On and prior to January 15, 1908, the appel- 
lant knew that he had a claim but he could not assert it for lack of 
proof. Within a reasonable time after his vindication came he asked 
relief in the District Court. He could not have proved his claim 
prior to January 15, 1908, because it was not until five years after- 
wards that he was reinstated as a lawyer. Until he was vindicated 
by the Appellate Division it is idle to talk of laches in presenting the 
claim. Even now the appellant does not ask that anything be paid 
him until he has established his claim and the amount of his damages 
by competent proof. All he asks is that when the claim is liquidated 
he will not be met by the statement that the receiver has no funds. 

If what he asserts be true he has been grievously wronged by the 
Metropolitan Street Railway Company acting through its attorneys 
and agents. He asks for an opportunity to present his case to a jury 
and hopes to recover some damages for the ignominy he has suffered 
and the pecuniary loss sustained by reason of his being prevented from 
practicing his profession during twelve of the best years of his life. 
He is met by a plea that his claim is barred, that he has waited too 
long to assert it and that in any event it will be inconvenient for the 
receiver to keep a fund on hand to meet a judgment which he may 
recover. To my mind this is not the time nor is this the tribunal to 
settle these questions. If the petitioner has no case the trial court 
will so say, if on the other hand he has a valid cause of action he 
should not, when he seeks to enforce it, be met with the statement 
that, knowing of his claim, this court and the District Court permitted 
the receiver to divest himself of every vestige of property which might 
satisfy the judgment. 

I appreciate the necessity of having the receivership terminated as 
soon as possible, but I cannot believe Uiat it would seriously embarrass 
the receivership if a reasonable sum were set aside for a short period 
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to meet any judgment which the petitioner may recover. Even were 
this otherwise, I think matters based on convenience should be sub- 
ordinate to matters based on right 



KALISTHENIO EXHIBITION CO. Inc., T. EMMONS, CJollector. 

(Circuit Court of Appeals, First Circuit January 27. 1916.) 

No. 1152. 

Customs Duties $=>22 — Pbohibition of Importation — Statutobt Provisions. 

Negatives of a prize fight from which positive films are to be made 
and exhibited before the members and guests of clubs, societies, asso- 
ciations, and athletic clubs, with no limitation as to the number of guests, 
is witliin the Inhibition of Act July 31, 1912, c. 263, 37 Stat. 240, as supple- 
mented by the Act of October 3, 1913, c. 16, par. 3S0, 38 Stat. 151. 

[Ed. Note. — For other cases see Customs Duties, Cent. Dig. § 18; Dec. 
Dig. <g=»22.] 

Appeal from the District Court of the United States for the EHs- 
trict of Maine; Clarence Hale, Judge. 

Suit by the KaHsthenic Exhibition Company, Incorporated, against 
Willis T. Emmons, Collector. From a decree (225 Fed. 902) dismiss- 
ing the bill, complainant appeals. Affirmed. 

Robert T. Whitehouse, of Portland, Me. (Woodman & Wliitehouse, 
of Portland, Me., Loucks & Alexander, of Schenectady, N. Y., Tyler, 
Corneau & Eames, of Boston, Mass., and McLaughlin & Stern, of 
New York City, on the brief), for appellant. 

John F. A. Merrill, U. S. Dist. Atty., of Portland, Me. (Arthur 
Chapman, Asst. U. S. Dist. Atty., of Portland, Me., on the brief), for 
appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. The statutes on which this case rests 
are the Act of July 31, 1912, 37 Stat. 240, and the Customs Act of 
October 3, 1913, c. 16, par. 380, 38 Stat. 151. The parts necessary to 
be cited from the earlier act are as follows : 

•*It shall be unlawful for any person • • • to bring or cause to be 
brought into the United States from abroad any film or other pictorial repre- 
sentation of any prize fight or encounter of pugilists, under whatever name, 
which is designed to be used or may be used for purposes of public exhibition." 
Section 1. 

The statute contains other language intended to prohibit the circula- 
tion in any way, or the exhibition of "any matter or thing herein for- 
bidden to be deposited for mailing, delivery or carriage in interstate 
commerce," and closes with a severe penalty for its violation. 

The Customs Act of October 3, 1913, chapter 16, paragraph 380, 38 
Stat. 151, is as follows: 

"Photographic cameras, and parts thereof, not specially provided for in 
this section, photographic dry plates, not specially provided for in this 

«=»For other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests & Indexes 
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section, 15 per centum ad valorem ; photographic-fllm negatives Imported In 
any form, for use In any way in connection with moving-picture exhibits, or 
for making or reproducing pictures for such exhibits, exposed but not de- 
veloped, 2 cents per linear or running foot ; if exposed and developed, 3 cents 
per linear or running foot ; photographic-film positives. Imported In any form, 
for use In any way in connection with moving-picture exliibits, including herein 
all moving, motion, motophotography or cinematography film pictures, prints, 
positives or duplicates of every kind and nature, and of whatever substance 
made 1 cent per linear or' running foot: Provided, however, that all photo- 
graphic films imported under this section shall be subject to such censorship as 
may be imposed by the Secretary of the Treasury." 

A question is fairly made whether the earlier act covers negative 
films, which class of films are involved in this case; but the later 
act clearly applies to both negative and positive films, and by its clos- 
ing provision apparently bars importations except subject to censor- 
ship; and, as no censorship has been imposed which reaches this case, 
the bar. therefor continues, so far as we perceive. 

This bill was brought by the importer to restrain the collector of 
the port of Portland and Falmouth from refusing entry of the films 
in question. In view of the decision of the Supreme Court in Weber 

v. Freed, 239 U. S. 325, 36 Sup. Ct. 131, 60 L. Ed. , passed down 

December 13, 1915, that court laid down a rule sufficiently broad to 
determine absolutely the proposition that, so far as we have cited 
these statutes, the power of Congress to enact them was absolute; 
and at the present ttiey stand eflFectually in the way of any importa- 
tions which are prohibited by their spirit and letter. 

The assignment of alleged errors on this appeal is, on well-settled 
rules of practice, too general to be effective, except on the single 
proposition that the film here was not within the inhibition of Uie 
statute, because it was a negative fiUn, and not a positive one. The 
later act effectually bars importations of either class of films pending 
censorship to be imposed by the Secretary of the Treasury, and 
none has been imposed. It is true the assignment of alleged errors 
specifically covers the proposition that the film in the present case 
was not one which is "designed to be used, or which may be used for 
purposes of public exhibition," within the terms of the act of July 
31, 1912. Perhaps, on a fair construction of the legislation to which 
we have referred, the film could not be imported for any purpose 
pending the establishment of a censorship by the Secretary of the 
Treasury ; but in the present case the District Court decided that this 
negative film might "at least be used for purposes of public exhibi- 
tion." The illustrations given by the District Court in that connection 
firmly establish the correctness of this conclusion, and that tlie con- 
clusion was correct is also established by the following extract from 
the testimony of Harry H. Frazee, executive and managing officer of 
the complainant corporation, and its principal witness. After some 
hesitation on the part of the court and counsel as to the proper method 
of ascertaining what were the purposes of the complainant corpora- 
tion or its oflficers or agent, in connection with this film, the following 
occurred : 

•TThe Court: You may now ask him his own intention; he Is the mannper. 
'*Q. What is your own intention and purpose in regard to the use of thes^e 
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£lms, or any positives made from the films, as manager of the corporation? 
A. My Intention Is that they shall he exhibited for private exhibitions before 
clubs, societies, associations, and athletic clubs. 

"Q. With what contractual arrangements with the dubs? A. A flat sum 
for each exhibition. 

"Q. That is, you agree to exhibit for a flat sum to a dub? A. A picture and 
an operator, and they pay a flat sum for them, and they have the absolute 
charge. 

"Q. And under this arrangement the exhibition is to the members of the 
clubs and such guests as they may invite? A. Yes. 

"Q. Is it your purpose to attempt to use the negatives themselves for any 
purposes of exhibition directly? A. No, sir. 

"Q. What do you propose to do? A. Have a positive made from the nega- 
tive. You couldn't use the negative. 

''Q. (By the Court). To have a positive made from the negative and exhibit 
to the clubs and their guests? A< Yes, sir." 

Following this is some discussion with the witness as to the amount 
involved in exhibitions, private or public. As we understand the tes- 
timony, the amount involved in a private exhibition for clubs "at the 
very least conservative estimate would be $100,000 at the present 
time" ; while- "the value of the unlimited right of public exliibition 
would be $1,000,000 at least." In any fair view of the case, what 
the exhibitors might undertake to describe of the various methods of 
exhibition intended, the one as private and the other as public, it is 
plain that in any view of the facts, considering that the clubs would 
limit admissions only according to their own determinations, the ex- 
hibitions fairly intended, or fairly possible or probable, were practically 
unlimited; and, any fair construction on exhibitions made under the 
circumstances described, and yielding so large returns, could not in 
any fair sense be regarded as other than public. 

It might well be said that the purpose of the importation was in 
violation of the original statute, although the importation was of 
merely a negative film, even if it could be said that the statute from 
any point of view made or intended to make a distinction as between 
the negative film and the positive film. The language of the act is 
very broad ; so broad that it relates to films, not only designed, but 
which may be used, for purposes of public exhibition. The produc- 
tion of a negative film, and its importation, is inevitably only the first 
step in the final use as a positive film. The whole, from the beginning 
to the end, is only a development from taking the negative film to the 
final exhibition of the positive film. The negative film has no practi- 
cal use of value, as the evidence shows, except to be developed in a 
positive form and exhibited in connection therewith. The whole is 
a process in which every step counts. It is only fair to say that the 
negative film is, it is true, the first step, but a necessary step, in the 
exhibition by the use of the positive film, and naturally and inevitably 
leads up to that exhibition and tliat use, and in a fair sense of the ex- 
pression the negative film is obtained only for the purpose of setting 
in motion a progress of events which result in the final exhibition by 
the use of tiie positive film. However, it is probable that the two 
statutes must be construed together, to be operative and to accomplish 
any purpose whatever, and therefore it is plain that the film in any 
form, whether positive or negative, is barred until there has been 
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swne position action on the part of the Treasury Department to reg- 
ulate its use in some manner which the public morals justify and sup- 
port. 

The decree of the District Court is affirmed, and the appellee recov- 
ers his costs. 

DODGE and BINGHAM, Circuit Judges, concur in the result reach- 
ed in the above opinion, believing the conclusion of the District Court, 
that the film in question is within the inhibition of the statute, to be 
correct 



FTOEMTY & DEPOSIT OO. v. UNITED STATES, to tJse of FOWDEN 
(WITMAN, Intervener). 

(Clrcalt Court of Appeals, Third Circuit December 31, 1915. Rehearing 
Denied January 31, 1916.) 

No. 200a. 

L United States ^=5>67— Actions on Contractobs' Bonds — ^Pleadino — Pbe- 
suHPnoNs. 

The statute relative to suits on government contractors' bonds pro- 
vides that, if the government does not sue within six months, other claim- 
ants shall, upon appUeation therefor and furnishing an affidavit, be fur- 
nished with a certified copy of the contract and bond, upon which they 
shall have a right of action. On March 13, 1914, a contractor settled 
with the government, and on September 12th the government certified 
to the accuracy of a copy of the bond and contract, upon which a subcon- 
tractor on February 25, 1915, brought suit. W. intervened in such suit 
and filed a statement of his claim, upon which judgment was rendered, 
and the surety brought error, contending that the failure of the state- 
ment of claim to allege that the government did not sue was a fatal de- 
fect. The surety furnished no information to show that the government 
did sue. Held that, as the conclusion was almost irresistible that the 
government did not sue, the surety's contention was so purely technical 
that it was fully met by the presumption in favor of regularity, which 
would Justify the assumption that the original plaintiff alleged all neces- 
sary facts to show that the suit was not premature, especially as the fact 
that the government certified to the accuracy of the copy of the bond and 
contract on September 12th was not conclusive that the copy was "fur- 
nished" the original plaintiff before the expiration of the six months. 

[Ed. Note. — ^For other cases, see United States, Cent Dig. 9 50; Dec. 
Dig. «=»67.] 

2. United States «s»67— Actions on Contractobs' Bonds — ^Recovebt of 
Intebest. 

Where the penalty of a government contractor's bond was sufficient to 
pay all claims against the contractor, a claimant was entitled to recover 
such interest as might have been recovered against the contractor. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dig. «=5>67.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by the United States, to the use of William T. Fowden, 
against the Fidelity & Deposit Company, in which J. J. Witman inter- 
vened. Judgment for Witman, and defendant brings error. Affirmed. 

^=3For oUier cases see sAme topic ft KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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Benjamin A. Stansburg, of Baltimore, Md., and Stanley Williamson, 
of Philadelphia, Pa., for plaintiff in error. 

George H. Stein, of Philadelphia, Pa., and Harvey F. Heinly, of 
Reading, Pa., for defendant in error. 

Before BUFFINGTON, McPHERSON, and WOOIXEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. In August, 1912, the Fidelity & De- 
posit Company of Maryland became surety in the penal sum of $18,- 
000 on the bond of J. W. Emery, who had contracted to do certain 
work for the government. Complying with the federal statutes, the 
bond provided, inter alia, that Emery should "promptly make pay- 
ment to all persons supplying labor or materials in the prosecution of 
the work contemplated by said contract." Emery settled finally with 
the government on March 13, 1914, but on that date he was (and still 
is) indebted to several subcontractors that had furnished materials. 
Among these were William T. Fowden, who brought suit on the bond 
on February 25, 1915, and J. J. Witman, who intervened in that suit 
on February 26. Afterward Witman filed a statement of his claim, 
the Fidelity Companjr filed an affidavit of defense thereto, and the Dis- 
trict Court, considering the affidavit insufficient (except to a small part 
of the claim), entered judgment in Witman's favor for $1,161.56, of 
which $119.94 is interest. This writ of error challenges the correct- 
ness of that judgment. 

[1] 1. The principal point insisted on by the surety is that the suit 
was prematurely brought. The foundation for the argument is this : 
The act of Congress provides inferentially that during the period of 
six months after the date of final settlement no one except the govern- 
ment may sue on a contractor's bond. If the government does sue 
within that period, other claimants may intervene (subject to the gov- 
ernment's priority) and may have their rights adjudicated in the same 
suit. If the government does not sue within that period, the field is 
open, and other claimants "shall upon application therefor and furnish- 
ing affidavit," etc., "be furnished with a certified copy of said contract 
and bond upon which he or they shall have a right of action," etc. 
Now, it appears in the record before us that March 13, 1914, was the 
date of final settlement with Emery. Accordingly the government had 
the exclusive right to sue until September 13, inclusive; but, as Wit- 
man's statement does not aver in terms either that the government 
sued or did not sue, the surety alleges the absence of such an aver- 
ment to be a fatal defect. 

It is to be regretted that the controversy was not disposed of in the 
court below by a brief amendment, but as this was not done we must 
take the case as we find it. We should be more impressed with the 
surety's argument, if there was room for a real doubt concerning the 
facts ; but we regard the position as purely technical, because for two 
reasons the conclusion is almost irresistible that no suit was ever 
brought by the government. The first reason is because under date of 
September 12, when the six months period was on the very point of 
expiring, the government certified to the accuracy of a copy of Emery's 
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bond and contract, and this would scarcely have been done, if suit had 
already been brought or was about to be brought. And the second rea- 
son is even stronger: The present suit was not brought during the 
six months period, but in February, 1915, several months after the 
period expired, and it is certain that if a suit by the government had 
then been pending the surety (as one of the defendants in such a suit) 
could not have been ignorant of that fact. Nevertheless, although it is 
peculiarly able to answer the question, the surety maintains silence and 
furnishes no information, taking its stand on the narrow proposition 
that, as the government might conceivably have sued during the very 
brief time intervening between September 12 (the date of its certifi- 
cate) and September 14, Witman was bound to aver and to prove that 
such a suit was not actually brought. We have just stated the rea- 
sons why we think that (even on the record as it stands) we may fairly 
infer that no suit was brought by the government ; but we may pass 
these reasons by, and reply to the point by another answer that we 
think is equally effective, although the answer is as narrow as the 
point itself. The answer is simply that the matter before us is Wit- 
man's intervening claim, and not the original institution of the suit 
byt the use plaintiff, Fowden. The record before us on this writ of 
error does not show on what averments Fowden rested the right of 
suit, which he was bringing for himself and for all other creditors in 
a similar situation; but the usual presumption in favor of regularity 
justifies us in assuming that Fowden made every proper averment to 
show that the suit was not premature, and of course upon this assump- 
tion the surety's position ceases to have any value. We may perhaps 
add the suggestion that the date when the government certified to the 
accuracy of the copy of Emery's bond and contract does not estab- 
lish conclusively that the copy was "furnished" to Fowden on Sep- 
tember 12, the date borne by the certificate. No doubt the copy was 
certified to on that day, but whether it was delivered on that day in 
Washington or elsewhere, or whether it was delivered to Fowden per- 
sonally, or reached him by messenger or by mail, or when it actually 
came into his hands, does not appear. Of course these are technical 
answers, but they are made to a technical objection, and moreover to 
an objection that could have been so easily removed that it has hardly 
seemed worth while to discuss it at all. We see no substantial merit 
in the argument, and therefore overrule it. 

[2] 2. And we find nothing more substantial in the surety's second 
objection to the judgment below, namely, the inclusion of interest 
The District Court awarded to Witman the amount of interest to which 
he would have been entitled if. he had been suing Emery, and this is 
precisely the obligation that the surety undertook to make good. It 
is not a case where a surety is asked to pay interest on the penal sum 
of the bond ; in such a situation the award of interest is governed by 
circumstances that are not present here. The total of Emery's debts 
secured by the bond do not exceed $3,500, so that the penal sum of 
$18,000 is much more than is necessary to pay all the claims, principal 
and interest. In a word, the surety is merely asked in this suit to ful- 
fill its contract, and we can see no reason why (up to the limit of the 
229 F.— 9 
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penal sum) it should not carry out the contract by paying interest as 
well as principal. Since Emery failed to make payment promptly he 
was unquestionably chargeable with interest, and this is the default 
the surety agreed to take care of. There have been delays in ascer- 
taining the exact amount of the surety's obligation, but the delays be- 
long to the statutory remedy, and of diis the surety was fully inform- 
ed when it executed the bond. 
The judgment is affirmed. 



LUCKBNBACH et al. r. PIERSON et al. 
(Circuit Court of Appeals, Second Circuit December 14, 1915.) 

No. 16. 

Shipping ^=:>52 — Time Chabtebt— Withdrawal of Vessel by Owneb. 

The owner of a vessel under a time charter gave notice that he would 
withdraw her from the charterer at the end of her then voyage for non- 
payment of charter hire, as authorized by the charter party. Thereafter 
the charterer tendered the hire in arrear, but the owner refused to ac^ 
cept the same, and when the vessel had discharged at the end of her 
voyage took possession of her. Held that, while the notice did not effect 
a withdrawal, because the vessel was then on a voyage, not having waived 
the same by accepting payment, the owner was within his rights in with- 
drawing her when she had discharged. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. {{ 211-213 ; Dea 
Dig. <g=>62.] 

Appeal from the District Court of the United States for the South- 
ern EHstrict of New York. 

Suit in admiralty by Edgar F. Luckenbach and another, as executors 
of the will of Lewis Luckenbach, deceased, against Ralph Pierson 
and others. From a decree holding the owner's withdrawal of a steam- 
er under a time charter wrongful, libelants appeal. Modified and af- 
firmed. 

Peter S. Carter, of New York City, for appellants. 
Convers & Kirlin, of New York City Qohn M. Woolsey, of New 
York City, of counsel), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges, 

WARD, Circuit Judge. November 9, 1905, Lewis Luckenbach char- 
tered the steamer Harry Luckenbach to Ralph Pierson & Co. under 
a time charter, government form, for a term of 10 calendar months. 
The steamer was delivered January 27, 1906. The material provisions 
of the charter party are : 

"(4) That the charterers shall pay for the use and hire of the said vessel 
fifty-five hundred (5,500) dollars per calendar month, commencing on and 
from the day of her delivery, as aforesaid, and at and after the same rate for 
any part of a month ; hire to continue until her delivery in like good order 
and condition to the owners (unless lost) at New York or Baltimore, Md." 

"(6) Payment of the said hire to be made in cash, semimonthly, in advance, 
or as agreed, and in default of such payment the owners shall have the faculty 

^-^Vnr other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexen 



Digitized by 



Google 



LUGKENBAGH Y. PIEBSON 131 

of withdrawing the said steamer from the service of the charterers wlthont 
prejudice to any claim they (the owners) may otherwise have on the charterers, 
in pursuance of this charter." 

"(22) Steamer to work night and day If required hy charterers, and all 
steam winches to be at charterers' disposal during loading and discharging, 
and charterers to provide men to work same both day and night as required, 
charterers agreeing to pay all expenses." 

Charter hire due June 11, 1906, for one-half month in advance, be- 
ing in arrear, Luckenbach wrote Pierson as follows: 

"New York, June 27, 1906. 

"Gentlemen: If I do not receive a check for $2,750 for hire of the steamer 
Harry Luckenbach, from June 11th to June 27th, due June 11th, and $2,750 
for the hire of said steamer from June 27th to July 11th, by four o'clock thia 
afternoon, I will withdraw said steamer from your service as per clause #« 
of charter party dated New York, November 9, 1905. 

"Yours truly, liewls Luckenbach. 

"P. S.— As already advised, I will charge you 6% Interest on money not 
paid the day it was due." 

At this date the steamer was loading a cargo of coal at Baltimore 
to be delivered at Frenchman's Bay, Me., for which port she sailed 
June 29th. 

Jime 30th Luckenbach wrote again as follows: 

"New York, June 30, 1900, 

"Gentlemen: S/S 'Harry Luckenbach.' Please take notice that the master 
of above steamer sailed from Iiambert's Point for Frenchman's Bay, with a 
cargo of coal, without signing bills of lading, owing to Messrs. Castner, Gurran 
& Bullitt not aUowlng the master to insert a clause, whereby we would be 
protected in our claim for freight We are willing to sign bills of lading 
upon receipt of charter hire for which you are in arrears. 

"Yours very truly, Lewis Luckenbach, per Potter. 

''We shaU vidthdraw steamer soon as present trip is completed as per ours 
of 27th Inst" 

July 5th Pierson & Co., replied to these letters as follows : 

"New York, July 6, 1906. 
•*Dear Sir: Your favors June 27th and 30th received; contents noted. 
We cannot imderstand your determination to withdraw this steamer from 
charter dated New York, November 9, 1905, inasmuch as your hire money is 
guaranteed by the deposit of Pennsylvania BaUroad stock in the German- 
American Bank to Joint account We beg to Inclose our certified check, value 
fifty-five hundred ($5,500) dollars, in settlement of hire to July 12th, also our 
bill for commission on same, amounting to one hundred thirty-seven dollars, 
flfty($137.50) cents, from whidli you wiU note we have deducted interest at 
the rate of 6% on the hire's due as per agreement Kindly receipt inclosed 
bUls, and return to us in due course. 
"Yours very truly." 

July 6th Luckenbach replied: 

••New York, July 6, 1906. 
"Gentlemen: If you are willing to pay me $5,500.00, I will apply same to 
oover the defaulted charter hire of the steamer Harry Luckenbach. JBut in 
accepting same it does not, in any way, reinstate said steamer under charter 
party heretofore canceled. This vessel is open for charter. If you have any 
freights to offer, I wiU be pleased to hear from you. 
•TTours very truly." 
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July 12th Pierson & Co. wrote: 

••New York, July 12, 1906. 
"Dear Sir: We herewith Inclose • • • certified check fof charter hire 
of the steamer Harry Luckenbach, pursuant to charter of date November 9, 
1905, for the coming two weeks, also our bill for commission, and desire to 
say we still hold for your call the certified check $5,500 heretofore tendered 
you. 

"Respectfully yourau** 

July 2d the steamer arrived at Frenchman's Bay and the cargo hav- 
ing been discharged July 16th Luckenbach ordered her back to New 
York, where she arrived on the 18th. 

The District Judge held that there was only a threat to withdraw 
the vessel, not carried out until cargo was discharged at Frenchman's 
Bay, before which time Pierson & Co. having tendered all hire in ar- 
rear, the withdrawal was wrongful. The decree appealed from award- 
ed to the libelants, executors of Luckenbach, charter hire to July 16th, 
less certain admitted deductions and to Pierson & Co. the damages 
sustained by them as the result of the wrongful withdrawal. . 
. The act of Luckenbach is frequently referred to throughout the 
case as an attempt to cancel or rescind the charter party. This hardly 
fits the situation. One who wishes to cancel or rescind a contract can 
and should do so presently. But the withdrawal of a vessel from 
a charter party means that the owner shall deprive the charterer of 
any further enjoyment or use of the vessel and take it into his own 
exclusive possession. This can be presently done, even where the ves- 
sel is at sea, provided she is light ; but if there be any cargo on board 
no withdrawal can be made until the cargo be relanded if tlie vessel 
is at the loading port, or until it be discharged if she is at sea or at 
destination. In the present case, when Luckenbach notified Pierson 
& Co. that he would withdraw the vessel on June 27th if the hire in 
arrear were not then paid, she was loading at Baltimore and he could 
have done so by relanding the cargo. As he did not, but allowed her 
to proceed on her voyage, a proceeding entirely inconsistent with a 
then withdrawal, the notice of that date was ineffectual; but June 
30th he gave notice that he would withdraw the vessel at the end of 
her trip. He could not actually do so until her cargo was. discharged 
July 16th. If in the meantime he had accepted payment of the charter 
hire in arrear, he would have waived this notice. But he refused the 
tender then made, without objecting to its character or amount, and 
consistently and persistently maintained that he had exercised his privi- 
lege to wididraw the vessel. The charterer could not deprive him of 
his right to do so by any tender of the hire in arrear, nor can the court 
alter the contract made by the parties. 

The case particularly relied upon by the charterer, Owners of 
Steamer Langford v. Canadian Forwarding & Exporting Co., 10 Asp. 
Mar. Cas. N. S. 414, differs in a most material particular, viz., that be- 
fore the discharge of the cargo the owners had accepted all hire over- 
due, so that then there was no default and they had no right to with- 
draw the vessel. Sir Arthur Wilson, delivering the opinion of the 
Privy Council, said: 
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"Their Lordships think it clear that there was no withdrawal of the 
steamer until that effected by the master on the 4th of October. And on that 
date there was nothing to Justify a withdrawal ; for there was nothing in 
arrear, the full hire for the month ending the 11th October having been paid 
and received." 

As we hold that the withdrawal of July 16th, in pursuance of the 
notice of June 30th, was rightful, the owner is entitled to hire down 
to that date, and other questions discussed need not be considered. 
The allowance of damages to the charterer must be stricken out, and 
the decree, so modified, is affirmed, with interest and costs. 



In re OASLON PRESS. 

WESTERN TYPE FOUNDRY v. CENTRAL TRUST 00. OP ILLINOIS. 

(Circuit Court of Appeals, Seventh Circuit August d, 1915.) 

No. 2201. 

Bankbuptct ^=»161 — Voidabub ••Prefebenoe** — Transfebs Constituting. 

Bankr. Act July 1, 1898, c. 541, § 47a (2), 30 Stat. 557 as amended by 
Act June 25, 1910, c. 412, f 8, 30 Stat 840 (Comp. St 1913, i 9631), pro- 
vides that the trustee as to all property in the custody or coming into 
the custody of the bankruptcy court shall be deemed vested with all the 
rights, remedies, and powers of a creditor holding a lien by legal or equi- 
table proceedings, and as to all property not in the custody of the bauk- 
ruptcy court with all the rights, etc., of a judgment creditor holding 
an execution duly returned unsatisfied. Section 60a provides that a per- 
son shall be deemed to have given a preference if, being insolvent, he 
has within four months before bankruptcy made a transfer of any of 
his property, the effect of which will be to enable any creditor to obtain 
a greater percentage of his debt than other creditors of the same class. 
Section 60b makes such preferences voidable by the trustee. More than 
four months before bankruptcy the bankrupt executed an unacknowledg- 
ed chattel mortgage for a present loan, and promised to give another 
chattel mortgage on specific chattels for the purchase price thereof. 
Within the four months the promised mortgage was given, and both mort- 
gages were acknowledged and recorded. It was conceded that both mort- 
gages, though good as against the debtor, were Invalid as against lien 
creditors until acknowledged and recorded; but it was contended that 
both mortgages were given for a present consideration, and that a trans- 
fer for a present consideration could not be a preference. Held that, as- 
suming that a mortgage given for a present consideration, executed be- 
fore, but recorded within, the four months period, is not voidable as a 
preference, tlie mortgages in question were voidable, since there was no 
transfer valid as against lien creditors or the trustee in bankruptcy until 
the mortgages were acknowledged, and the only consideration for the 
mortgages at that time was the pre-existing obligation. 

[Kd. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 261-263; 
Dec. Dig. i©=»161. 

For other definitions, see Words and Phrases, Blrst and Second Series, 
Preference.] 

Petition to Review and Revise an Order of the District Court of 
the United States for the Eastern Division of the Northern District 
of Illinois ; J. Otis Humphrey, Judge. 

^sdFor otber cases lee same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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In the matter of the Caslon Press, bankrupt. A petition for tlie pay- 
ment of the Western Type Foundry in priority to the claims of unse- 
cured creditors, opposed by the Central Trust Company of Illinois, 
trustee of the bankrupt, was dismissed, and the claimant files a peti- 
tion to revise. Petition to revise denied. 

An unacknowledged Illinois chattel mortgage was executed in August, 1912, 
for a present loan, and a promise to give a chattel mortgage on other specific 
chattels as part purchase price was made in July, 1911, by the bankrupt to 
the petitioner, both, therefore, more than four months before January 28, 
1913, when the bankruptcy petition was filed. Within the four months, while 
the debtor was insolvent to the knowledge of the petitioner, the promised mort- 
gage was executed, and both mortgages were then improperly and defectively 
acknowledged and recorded. The day before the bankruptcy petition was 
filed they were both properly reacknowledged and re-recorded. By agreement, 
the property covered thereby was sold by the trustee, petitioner's liens, if 
any, to be paid out of the proceeds. A petition that they be paid in priority to 
the claims of unsecured creditors was dismissed. To revise this order the 
present petition was filed. 

John Lyle Vette, of Chicago, 111., for petitioner. 
Alfred Livingston, of Chicago, 111., for respondent 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). Unless 
petitioner's liens were validly created as against the trustee by the unac- 
knowledged mortgage and by the promise to execute a mortgage, they 
cannot be upheld ; all subsequent acts were performed within the four 
months period, during the debtor's insolvency and with the creditor's 
knowledge thereof, so that, if effective only from the later date, they 
operated to create voidable preferences under section 60 of the Bank- 
ruptcy Act. 

Petitioner concedes that, although good as against the debtor, both 
would be invalid in Illinois as against a lien creditor until duly ac- 
knowledged and recorded. It contends, however, that both were cre- 
ated for a present consideration in 1912 and 1911, respectively; that 
a transfer for a present consideration can never be a preference with- 
in section 60a, and therefore cannot be voidable as such under section 
60b ; that therefore it is immaterial when they were recorded, as long 
as they were recorded before the bankruptcy petition was filed. 

While before the amendment of 1910, the authorities were in con- 
flict (In re Boyd, 213 Fed. 774, 130 C. C. A. 288, and cases cited there- 
in), we held (In re Sturtevant, 188 Fed. 196, 110 C. C. A. 68), where 
a duly acknowledged mortgage was given for a present consideration, 
in accordance with this construction of section 60, distinguishing In 
re Beckhaus, 177 Fed. 141, 100 C. C. A. 561, in which the mortgage 
was a voidable preference when executed because given to secure a 
pre-existing debt. A similar distinction was made in the Sixth cir- 
cuit Loeser v. Bank, 148 Fed. 975, 78 C. C. A. 597, 18 L. R. A. 
(N. S.) 1233; In re Klein, 197 Fed. 241, 116 C. C. A. 603. 

Whether, under the 1910 amendment of section 60b (section 60a, 
defining a preference, is unchanged), not only a mortgage, voidable 
as a preference when executed (Carey v. Donohue, 209 Fed. 329, 126 
C. C. A. 254), and one given to secure a pre-existing debt, but, as in 
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the Klein Case, not voidable when executed, but also a mortgage given 
for a present consideration, executed before, but recorded within, the 
four months period, can be attacked under section 60b, as held in 
Brigman v. Covington, 219 Fed. 500, 135 C. C. A. 250, 33 Am. Bankr 
Rep. 644 (C. C. A. 4th Circuit)— contra, Anderson v. Chenault, 208 
Fed 400, 125 C. C. A. 616 (C. C. A. 5th Circuit), and In re Watson 

(D. C.) 201 Fed. 962 (affirmed on other grounds in 216 Fed. 483, 

C. C. A. ) — ^we need not now determme, because, in our judgment, 

nothing that was done before the four months period amounted to a 
complete transfer for a present consideration. 

Inasmuch as both the legal and the equitable mortgages were con- 
cededly invalid as against lien creditors until duly aclmowledged, they 
would have been equally invalid as against the trustee under section 
47a (2), as amended in 1910, if the bankruptcy petition had been filed 
before they were acknowledged. No unilateral act of the creditor 
could have changed this situation. Recording an unacknowledged or 
an improperly acknowledged chattel mortgage concededly gives no 
constructive notice, and therefore does not better the position .of the 
mortgagee as against the subsequent lienor in Illinois. A further act 
by the grantor itself, the acknowledgment, is a prerequisite to the gran- 
tee's power to secure an effectual recording of the conveyance, such 
as will protect it under some circumstances against subsequent lienors, 
including, since the 1910 amendment of section 47a (2), the trustee 
in bankruptcy. 

Until the transfer sought to be made by the mortgage was perfected 
by the proper acknowledgment of the instrument, the transfer itself 
was incomplete ; recorded or unrecorded, it was utterly without value 
as against subsequent lienors, including, since 1910, the trustee in bank- 
ruptcy. Therefore only when the mortgages were duly reacknowl- 
e<^ed were the transfers in fact made. At that time, nothing of 
value was given therefor by the creditor; the sole consideration for 
the debtor's act, without which the creditor would have had no right 
of any value as against the trustee, was the pre-existing obligation. 

Prior to the perfection of the transfer, petitioner was a creditor, 
and as its api>arent security was worthless as against a trustee in bank- 
ruptcy, it was, for all practical purposes, an unsecured creditor; the 
effect of the enforcement of the security, which it finally obtained only 
by the later acts of the debtor, would enable it to obtain a greater per- 
centage of its debt than any other unsecured creditor ; Ae transfer 
thus completed was, therefore, a preference under section 60a, and 
voidable as such under section 60b, because made by an insolvent 
within four months of bankruptcy, operating as a preference at the 
time that it was perfected as a transfer, and received with reasonable 
cause to believe tiiat this would be its effect 

The petition to revise will therefore be denied. 
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WATTS, WATTS & CO., Limited, v. UNIONE AUSTRIACA DI NAVIGAZI- 

ONB. 

(Circuit Court of Appeals, Second Circuit December 14, 1915.) 

No. 67. 

1. Wab <@=s>16 — Jurisdiction — ^Discretion of Court. 

Whether the District Court would take Jurisdiction of a libel In per- 
sonam by a British corporation against an Austrian corporation for coal 
furnished the steamers of the Austrian corporation from time to time 
at Algiers, a French dependency, was a matter within the discretion of 
that court 

IKd. Note.— For other cases, see War, Cent Dig. §f 80-84; Dec. Dig. 
<8=»16.] • 

2. War ^=»16 — ^Jurisdiction — Discretion op Court. 

A British corporation supplied coal to the steamers of an Austrian 
corporation from time to time at Algiers, and drafts were drawn therefor, 
payable at London and duly accepted. Before maturity war was declar- 
ed, and each sovereign prohibited its citizens from paying debts due an 
enemy, and the accepting bank at London refused payment whereupon a 
libel in personam was filed for the amount of the original debt and a 
steamer was attached. Held, that the District Court did not abuse its 
discretion in declining to take Jurisdiction, on the ground that it would be 
inexpedient to do so under the circumstances. 

[Ed. Note.— For other cases, see War, Cent Dig. §§ 80-84; Dec. Dig. 
^=»I6.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Libel in admiralty by Watts, Watts & Co., Limited, against the 
Unione Austriaca di Navigazione. From a decree declining to take 
jurisdiction, and dismissing the libel without prejudice (224 red. 188), 
the libelant appeals. Affirmed. 

Convers & Kirlin, of New York City (J. Parker Kirlin and John 
M. Woolsey, both of New York City, of counsel), for appellant. 

Haight, Sandford & Smith, of New York City (Charles S. Haight 
and Clarence Bishop Smith, both of New York City, of counsel), for 
appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. [1,2] The libelant, a British corporation, supplied 
coal to the steamers of the respondent, an Austrian corporation, from 
time to time at Algiers, a French dependency. The master in each 
case drew a draft for the price of the coal to the order of the libelant 
payable at London. Of such drafts drawn during the months of 
May, June, and July, 1914, and duly accepted payable in London, the 
first fell due August 7th, and the last October 1st Great Britain 
declared war upon Austria-Hungary beginning from midnight August 
12th. Each sovereign prohibited its citizens from paying any debt due 

^=»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 



Digitized by 



Google 



BRADY V. RELIANCE MOTION PICTURE CORP. 137 

an enemy during the continuance of the war. Payment of the drafts 
was refused by the accepting bank at London. 

The libelant filed a libel in personani against the respondent, not 
upon the drafts, but to recover for the debt, and attached the steamer 
Martha Washington. The respondent does not deny its obligation 
to pay. 

Judge Veeder, in the District Court, feeling that it was inexpedient 
under these circumstances to take jurisdiction of the controversy, disr,- 
missed the libel without prejudice. Whether to take or to decline 
jurisdiction was a matter within his discretion (see The Belgenlarid, 
114 U. S. 35S, 5 Sup. Ct 860, 29 L. Ed. 152; Benedict on Admiralty,. 
§ 195), and, as no abuse of discretion appears, the decree is affirmed. 



BRADY V. REIilANOE MOTION PICTURE CORP. et aL 

(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 192. 

CoPYBiGHTs ^=»85 — Suits fob Injunction — ^Right to Relief. 

Rev. St. § 4955, provided that copyrights should be assignable and that 
the assignment should be recorded In the office of the librarian of Con- 
gress within 60 days after its execution, in default of which it should be 
void as against any subsequent purchaser for a valuable consideration 
without notice. The publisher of a story had it copyrighted, and releas- 
ed the motion picture rights to corporations, which laid out a large sum 
of money in constructing a moving picture film of the story, made con^ 
tracts for its exhibition, and had it generally exhibited. The author sued, 
to enjoin them from selling, leasing, or using the moving picture films, 
and to compel the publisher to assign all rights in the copyright, except 
the right of serial publication to him. He contended that the copyright 
taken out covered all rights, that he conferred the whole copyright privi* 
lege on the publisher, but that the publisher held it as trustee for him as 
to all rights other than that of serial publication. Held that,* assuming 
these contentions to be true, a preliminary Injunction was properly de- 
nied, in the absence of any showing of actual or constructive notice on 
the part of the film companies, as they could surely be no worse off than 
if the publisher had actually assigned such rights to the author, and 
moreover, independent of statute, one clothing another with apparent 
ownership, though actually as trustee, cannot defeat the title of those 
who in good faith, for a valuable consideration, and without notice deal 
with the trustee. 

[Ed. Note. — For other cases, see Copyrights, Cent EHg. § 78; Dec. Dig. 
«=»85.] 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit by Cjmis Townsend Brady against the Reliance Motion Picture 
Corporation and others. From an order denying a preliminary injunc- 
tion in a copyright case, complainant appeals. Affirmed. 

^s»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexea. 

Digitized by VjOOQIC 



138 229 FEDERAL RBPOBTEB 

W. M. Seabury, of New York City, for appellant 

Nicoll, Anable, Lindsay & Fuller, of New York City (T. S. Fuller 

and Mortimer Boyle, both of New York City, of counsel), for appellee 

Munsey Company. 
W. N. Seligsberg, of New York City, for appellee Relitoce Motion 

Picture Corporation. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. July 16, 1906, the complainant, author of 
a 3tory called "The Child of God," signed the following document: 

July IQth, 1906. 
Received from Frank A. Munsey $240.00 in payment for manuscript and 
copyright of "A Child of GoW* (4,800 voordn at 5c. per word). 
Received above $240.00. Thank you very much, 

Cyrus Townsend Brady. 
7/18/06 
Please receipt and return. 

Please sign this receipt and return it to Frank A. Munsey, 111 Fifth Ave., 
New York. Unless expressly otherwise stipulated, all MSS. drawings, etc., sold 
to Frank A. Munsey are purchased with copyright and all rights. 

Author reaei-vea right of hook puhlication and dramatic rights, if any, after 
serial publication is completed. 7/18/06. C. T, Brady. 

The words underscored were written. 

March 25, 1907, the defendant, the Frank A. Munsey Company, 
printed the story in its serial number of Munsey's Magazine for May 
and duly copyrighted the periodical. April 25, 1907, prior to the pul>- 
lication of the May number, the Munsey Company deposited two copies 
in the office of tie librarian of Congress. December 22, 1914, the 
Munsey Company released the picture rights in the story to the defend- 
ant Mutual Film Corporation. The Mutual Company subsequently 
employed the defendant Reliance Motion Picture Corporation to con- 
struct a moving picture film of the story. It laid out in this way a 
large sum of money, made contracts with other parties for exhibition 
of the film throughout the country, and it has already been very gen- 
erally exhibited. 

The complainant filed this bill, praying that the defendant^the Mun- 
sey Company might be required to reassign to him all rights in and 
to the copyright, except the right of serial publication ; that the other 
defendants be enjoined from selling, leasing, or using the moving pic- 
ture films ; and that all the defendants be required to account to him 
for damages and profits. 

The single question before us for consideration is whether Judge 
Hough was right in refusing to grant a preliminary injunction. It 
will not be necessary to consider the averments of the affidavits as to 
good or bad faith made by the complainant and the defendant Munsey 
Company, respectively, or as to notice or absence of notice, actual or 
constructive, made by the complainant and the film companies, re- 
spectively, because upon the theory of law stated by the complainant 
himself the order will be affirmed. 

The complainant contends that the copyright taken out by the Mun- 
sey Company covered all rights, and that he did confer the whole copy- 
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right privilege upon it to hold the same for its own benefit as to serial 
publication and as trustee for him as to all other rights. Assuming 
these premises, the complainant could have required the Munsey Com- 
pany, at least after serial publication in 1907, to reassign to him all 
the other rights. Had this been done, such assignment would have 
been void as against subsequent purchasers or mortgagees without 
notice, for a valuable consideration, unless recorded in the office of the 
librarian of Congress within 60 days after its execution. Rev. Stat. 
U. S. § 4955 ; Photo Drama Co. v. Social Uplift Corporation, 220 
Fed. 448, 137 C. C. A. 42. Such persons can surely not be worse off 
when no actual assignment whatever has been made. Moreover, with- 
out reference to any statute, when one clothes another with apparent 
ownership, though actually as trustee, he cannot defeat the title of those 
who in good faith, for a valuable consideration, and without notice 
deal with the trustee. Cowdrey v. Vandenburgh, 101 U. S. 572, 25 
L. Ed. 923. Actual notice to the film companies is not pretended, and 
we discover no sufficient evidence of constructive notice to justify the 
issuance of a preliminary injunction against them or either of them. 
The order is affirmed. 



MARLER et al. T. ILLINOIS CENT. IL CO. 

(Clrcalt Court of Appeals, Fifth Clrcnit January 31, 1916.) 

Na 2768. 

Raiuboads ^»400— Actions fob Death — ^Di&ection of Verdict. 

Where, in an action against a railroad company for death, the eyidenc^ 
clearly established that the decedent was guilty of contributory negli- 
gence, and furnished no substantial support for a finding that those in; 
charge of the engine had a last clear chance to avoid injuring him after 
his peril was apparent, a verdict for defendant was properly directed. 

[Ed. Note.--For other cases, see Railroads, Cent Dig. {§ 1365-1381; 
Dec. Dig. <9=»400.] 

In Error to the District Court of the United States for the South- 
ern District of Mississippi ; Henry C. Niles, Judge. 

Action by John I. Marler and others against the Illinois Central Rail- 
road Company. Judgment on a directed verdict for defendant, and 
plaintiffs bring error. Affirmed. 

William H. Watkins, of Jackson, Miss., and James Wm. Cassedy, 
of Brookhaven, Miss., for plaintiffs in error. 
Edw. Mayes, of Jackson, Miss., for defendant in error. 

Before PARDEE and WALKER, Circuit Judges, and NEWMAN, 
District Judge. 

PER CURIAM. This action, although brought in the state of 
Mississippi, was to recover damages for the negligent killing of plain- 
tiff's intestate in the state of Louisiana. 

The evidence clearly established that the plaintiff's intestate was 
guilty of contributory negligence, and none of it was such as to fur- 

t=>For otliw GMM M« Mm* topic ft KEY-NUMBBR in all K«7-Namb«r«d DigesU ft IndexM. 
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nish substantial support for a finding that those in charge of the en- 
gine had a "last clear chance," after his peril due to his negligence, 
was apparent, to avoid injuring him. In this state of the evidence, 
the direction of a verdict for the defendant below was proper. See 
Harrison v. Louisiana Western R. R. Co., 132 La. 761, 61 South. 
782; May v. Texas, etc., Ry. Co., 123 La. 647, 49 South. 272; Texas 
& Pacific Ry. Co. v. Modawell, 151 Fed. 421, 80 C. C. A. 651, 9 L. R- 
A. (N. S.) 646. 

Jones' V. Mackay Telegraph Co. (La.) 68 South. 379, appears to 
have been decided on its peculiar facts, and does not affect the "last 
clear chance" doctrine, as declared in Harrison v. Louisiana Western 
Railroad Co., supra. 

Judgment affirmed. 



TRENTON & MERCER COUNTY TRACTION CORP. et al. v. BOARD OP 
PUBLIC UTILITY COM'RS OF NEW JERSEY. 

(Circuit Court of Appeals, Tlilrd Circuit. January 31, 1916.) 

No. 2065. 

Carbiers ^=s>18 — Enjoininq Enforcement of Rates — Temporary Injuncttozc 
— Discretion of Court. 

In a suit by a traction company against a state Board of Public Utility 
Commissioners for an injunction, the grant or refusal of a preliminary In- 
junction pending the hearing of the case was a matter resting in the 
sound discretion of the. three Judges who heard the application therefor in 
. the District Court 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. { 85; Dec. Dig. 
«S=>18.] 

Appeal from the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

Suit by the Trenton & Mercer County Traction Corporation and 
others against the Board of Public Utility Commissioners of the 
State of New Jersey. From an order (227 Fed. 502) denying a pre- 
liminary injunction, complainants appeal. Affirmed. 

Edward M. Hunt, of Trenton, N. J. (Frank S. Katzenbach, Jr., and 
G. W. Macpherson, both of Trenton, N. J., of counsel), for appellants. 

Charles E. Bird, of Trenton, N. J., and Frank H. Sommer, of New- 
ark, N. J. (George L. Record, of Jersey City, N. J., of counsel), for 
appellee. 

Before BUFFINGTON and McPHERSON, Circuit Judges, and 
DICKINSON, District Judge. 

BUFFINGTON, Circuit Judge. This case comes before us on ap- 
peal from an order of the court below refusing to issue a preliminary 
injunction against the Board of Public Utility Commissioners of the 
state of New Jersey pending the hearing of the case. The grant or 
refusal of such injunction was a matter resting in the sound discretion 
of the three judges who heard the application in the court below. 

^=;:9For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests it Indexes 
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After a full discussion of. the cause in this court we find no abuse of 
discretion in such refusal, and the decree will be affirmed. We re- 
frain from any present discussion of the important questions here in- 
volved, holding our views in abeyance until the cause comes before us 
on final hearing. As the case is of large importance, both to the 
people of Trenton and also to the traction company, it should be heard 
promptly, and as the calendar of the court below is so crowded as to 
prevent Judges Rellstab and Haight from hearing it soon, the case 
lias been specially assigned for hearing before Hon. Victor B. Woolley, 
of Wilmington, Del., a member of this court, with a view to its earlier 
disposition. 



TATE V, BAI/nMORE & O. R. CO. 

(Circuit Court of Appeals, Fourth Circuit. Novemlwr 6, 1916.) 

No. 1300. 

I P.TEWTs ^=»129 — Suit fob Infringement — ^Estoppel to Deny Validity 
OF Patent — ^License. 

While a licensee Is estopped to deuy the validity of the patent, when 
the license is at an end, whether by reason of the expiration of time or 
the completion of the number of patented articles for which It provided, 
there is no longer any contract relation, and no ground of estoppel. 

[Ed. Note. — ^For other cases, see Patents, Cent. Dig. §§ 182%-186 ; Dec. 
Dig. «=>129.] 

2. Patents €=»129 — Suit fob Infringement — ^Estoppel of Licensee to Deny 

Validity of Patent. 

Where the owner of a patent repudiates a license by suing the licensee 
for infringement, he cannot rely on it as an estoppel. 

[£d. Note.— For other cases, see Patents, C^nt Dig. §§ 1821^-186 ; Dec. 
Dig. <S=»129.] 

3. Patents 0=»27 — Invention — Adapting Old Device to New Use. 

A change in an old machine or instrument, which so affects its opera- 
tion and construction as to adapt it to a new use, is patentable. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 31, 32; Dec. 
Dig. <8=»27.] 

4. Patents <@=>328 — ^Validity — Construction of Claims. 

The Tate patent, No. 643,560, for an improvement in locomotives, being 
a device for securing the boiler to the frame, claim 2, is void as too broad. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Action by John H. Tate against the Baltimore & Ohio Railroad Com- 
pany for infringement of letters patent No. 643,560, for an improve- 
ment in locomotives, granted February 13, 1900, to J. B. Tate. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 

0. EUery Edwards, Jr., of New York City (Ritchie, Janney, Gris- 
wold & Hamilton, of Baltimore, Md,, and Joseph ly. Levy, of New 
York City, on the brief), for plaintiff in error. 

J. Snowden Bell and William A. Redding, both of New York City, 
for defendant in error. 

t=9For oUier casM mo same topic & KBT-NUMBBR in all Key-Numbered DlgesU it Indexes 
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Before KNAPP and WOODS, Circuit Judges, and WADDILL> 
District Judge. 

WOODS, Circuit Judge. In this action of Tate, patentee, to recover 
damages from the Baltimore & Ohio Railroad Company for infringe 
ment of a patent for an improvement in locomotives, the District Judge 
at the close of the evidence directed a verdict for the defendant, hold- 
ing: (1) That the device of the patentee had been anticipated by the 
Sharp British patent ; (2) that the second claim of the patentee under 
which the suit was brought was too broad, in that it covered, not only 
his device, but the prior art. Error is assigned in both holdings. 

In his specifications the patentee said : 

**My Invention relates to an improvement in locomotives, and more partica- 
larly to means for securing tbe boiler on the frame of a locomotive ; the ob- 
ject of the invention being to provide means of the above-mentioned charac- 
ter which will securely hold a boiler in place and at the same time permit the 
ready removal of the boiler when desired. A farther object is to simpli^ and 
improve boiler-mountings." 

His claims are: 

"1. In a boiler-mounting, the combination with the mud-ring of the boiler 
and a frame of block depending from said mud-ring and a damp secured to 
said frame and detachably connected with said depending block. 

"2. In a device for securing a locomotive boiler on its frame, the combina- 
tion with a mud-ring of a block secured to the mud-ring, having a groove 
therein, a clamp secured to the frame, and a flange or Up on the damp to 
enter the groove and secure the block and frame together. 

"3. In a device for securing a locomotive boiler on its frame, the combina- 
tion with a mud-ring of blocks secured to the mud-ring and having grooves 
therein, damping-plates disposed on the outer faces of the frame, flanges or 
lips on said plates to enter the grooves in the blocks, strips or plates disposed 
on the inner faces of the frame, bolts securing said flrst and last mentioned 
plates together and to the frame, and a strip disposed between said blocks 
and frame. 

"4. In a device for securing a locomotive boiler on the frame, the combina- 
tion with a mud-ring, of a block integral with the mud-ring and having a 
groove therein, a clamping-plate, having a lip to enter said groove, another 
plate disposed on the opposite face of the frame-section, and a bolt passing 
through the frame and plates and having a head between its ends seated in 
the frame and nuts adapted to be screwed on at the ends of the bolts to secure 
the parts together." 

The action was brought under claim 2, and the plaintiflE stands or 
falls on that. 

[1] The first basis of assignment of error is that the Baltimore & 
Ohio Railroad Company, being a licensee of plaintiff, cannot dispute 
the patent. In the year 1902 the defendant obtained a license from the 
plaintiflE to use his patent on 48 locomotives. The device was used ac- 
cording to the license on the 48 engines and defendant paid the price 
agreed on. Afterwards the defendant used the device on 999 locomo- 
tives without license, and it is for this use that the suit is brought. 

The rule is that a licensee is estopped to deny the validity of the pat- 
ent as long as he is acting under it ; but when the license is at an end,, 
whether by reason of expiration of time or the completion •of the num- 
ber of patented articles for which it provided, there is no longer any 
contract relation, and there is no ground of estoppel. The fact that 
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the license once existed is merely evidence of a former admission of 
the validity of the patent. Dueber Watch Case Mfg. Co. v. Robbins, 
75 Fed. 17, 21 C, C. A. 198. The defendant's license and its estoppel 
ended with the use of plaintiff's device on 48 locomotives. 

[2] It seems, also, that the patentee, in suing for infringement, and 
not for royalties, is held to repudiate the license and tlieref ore cannot 
rely on it as an estoppel. St. Paul Plow Works v. Starling, 140 U. S. 
184, 11 Sup. Ct. 803, 35 L. Ed. 404. The plaintiff's device, so far as 
its features are here involved, is made plain by the figure below show- 
ing the attachment on one side of the locomotive boiler. 

We quote the plaintiff's descrip- 
tion in his specifications, so far as it 
is pertinent to the issue and applies 
to the figure : 

"A represents an engine-boiler and B a 
frame on which it is mounted. The boil- 
er A is made with a mud-ring 1, provid- 
ed at opposite points with depending 
blocks or extensions 2, provided on their 
outer faces with longitudinal grooves S, 
• ♦ ♦ My improved damping-plate 5, 
made L-shaped in cross-section and pro- 
vided on its upper edge with an inward- 
ly projecting flange or Up 7 to enter the 
groove 5 in the block 2, is placed against 
the frame and block 2, and a plate or 
strip 8 is disposed against the inner face 
of the block 2 and a frame B, and said 
plate 8 and clamping-plate 6 are made _ 

with aligned holes for the reception of bolts 10 to secure them in place;" 

The British patent is shown by this figure: 

The defendant insists that it fits 
plaintiff's claim 2, as follows : 

**In a device for securing a locomo- 
tive boiler on its frame, the combina- 
tion with a mud-ring (1) of a block (2), 
secured to the mud-ring having a 
groove (S) therein, a clamp (6), secured 
to the frame and a flange or lip (7), on 
the clamp to enter the groove and se- 
cure the block and frame together." 

It will be seen that in this con- 
tention the plate 8 on plaintiff's 
patent must be omitted, as it does 
not appear, nor is its place supplied 
by an equivalent, in the British pat- 
ent. The issue, therefore, focuses 
on the plate or strip 8 disposed 
against the inner surface of the 
block 2. The main object attained 
in both patents is holding the frame 

rigid laterally, while allowing longitudinal heat expansion in the groove 
provided. The difference between them and the advantage of the 
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Tate patent, according to the testimony of the expert, is that, in case 
the boiler is thrown in its movement to one side when the British 
patent is used, the stress is borne entirely by the frame on that side, 
while in the use of the Tate patent the stress from either side is borne 
by both frames in common. This is due to the use of plate 5 as a 
part of the clamp. 

[3] It seems plain that the device is in this respect a useful improve- 
ment over the British patent. Nevertheless, if it is a mere adapta- 
tion of a mechanical instrument already in use, which would have oc- 
cur! ed to a person of ordinary mechanical skill, it is not patentable. 
On the other hand, if it makes such a change in the operation and 
construction of an old machine or instrument, even by one step, as 
to adapt it to a new use, it is patentable. Potts v. Creager, 155 U. S. 
597, IS Sup. Ct. 194, 39 L. Ed. 275; Mast v. Stover Mfg. Co., 177 
U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856 ; Diamond Rubber Co. v. 
Consolidated Tire Co., 220 U. S. 440, 31 Sup. Ct. 444, 55 L. Ed. 527. 

[4] The regions of invention and mechanical skill fade into each 
other, and the line of just discrimination between them is often diffi- 
cult to draw. In view, however, of the presumption in favor of the 
patent from its issue by the Patent Office, the evidence in its favor 
furnished by its use by defendant under a license, the evidence of 
the expert, and the evident difference between the Tate and the Brit- 
ish patents, we think an issue of fact was presented, whether the 
plaintiff's patent was merely a mechanical adaptation of the prior art 
or a novel device performing a different function. 

The same reasoning applies to the construction of Baldwin Locomo- 
tive Works relied on to show that the patent was covered by the prior 
art. The defendant contends that the cross-ties in that device per- 
formed the same functions as a clamping device including the plate 
8 in the Tate patent. The considerations in favor of this view are 
not convincing; but, even if they were, it does not follow that the 
Tate patent is not patentable, since there was ground to conclude that 
it performed the same function by a new and better method. 

Had plaintiff fully described his device in his claim 2, on which 
he stands or falls, we have endeavored td show there would be good 
ground for the jury to find that the use of plate 8 in his clamping 
device in combination was such an improvement in design and result 
on the prior art as to make it patentable. But we cannot resist the con- 
clusion that the plaintiff's claim is broader than his device or invention, 
and that the British patent may be read on claim 2 just as clearly as 
the plaintiff's. Nothing is said about the plate 8 in the claim, and with 
that left out of the combination it will be seen by comparison that the 
British patent answers fully the description in claim 2, allowing for 
the difference in the location of the frame on American and British 
locomotives. That the plaintiff did not intend to limit his claim 2 
to a combination with plate 8 as an essential feature of the device is 
shown by the fact that in his claims 3 and 4 he clearly embraces and 
describes that plate. The plaintiff's patent being at best nothing more 
than an improvement on the prior art, it must receive a narrow con- 
struction. Singer Mfg. Co. v. Cramer, 192 U. S. 265, 24 Sup. Ct. 
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291, 48 L. Ed, 437. On the point of reading a feature into a claim 
for the purpose of sustaining the patent, it is said in McCarty v. Le- 
high Valley R. Co., 160 U. S. 110, 16 Sup. Ct. 240, 40 L. Ed. 358: 

"While this may be doue with a view of showing the connection In which 
a device is used, and proving that it is an operative device, we know of no 
principle of law which would authorize us to read into a claim an element 
which is not present, for the purpose of making out a case of novelty or in- 
fringement The difficulty is that, if we once begin to Include elements not 
mentioned in the claim in order to limit such claims and avoid a defense in 
anticipation, we should never know where to stop. If, for example, a prior 
device were produced exhibiting the combination of these claims plus the 
springs, the patentee might insist upon reading some other element into the 
claims, such, for instance, as the side frames and all the other operative por- 
tions of the mechanism constituting the car truck, to prove that the prior 
device was not an anticipation. It might also require us to read into the 
fourth claim the flanges and pillars described in the third. This doctrine is 
too obviously untenable to require argument.'' 

We conclude that the plaintiff's claim 2 must fail, because it is so 
broad as to be covered by the prior art. 
Affirmed. 



MORTON V. A. H. ANDREWS CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1015. Rehearing 
Denied January 3, 1916.) 

No. 2218. 

Pateiits (d=»32S — ^Vauditt and Infbingbmsnt^-Bunk Cab. 

The Morton patent, No. 582,217, for a bunk car, for moving lumber in 
and out of the drying room, was not anticipated and discloses invention, 
but is entitled to a narrow construction only, and a limited range of equiv- 
alents ; also held infringed. 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Illinois; Arthur L. San- 
bom, Judge. 

Suit in equity by Horace J. Morton against the A. H. Andrews 
Company. Decree for defendant, and complainant appeals. Reversed. 

On February 27, 189(J, appellant filed his application for a bunk car used 
in connection with drying rooms, whereby lumber can be run into and out of 
a drying room. The object set out was to obtain* a bunk car constructed of 
steel or other metal. Which should be simple, strong, and easily assembled at 
the lumber drying kiln, one that could be easily moved in and out of the kiln, 
one which should operate with flanged wheels, presumably upon tracks — the 
car to be constructed lower than the bunk cars then in use, to enable the 
operator to pile thereon a higher pile of lumber than theretofore. For the 
side supports of his car, appellant uses channel irons arranged as right and 
left, combined with spreaders extending between the web of the two channel 
irons and holding them rigidly in place, rigid axles between and connectlu? 
the channels, surrounded by a hub inclosing roller bearings, about which 
rollers the flanged wheels revolve, and rotatable washers mounted on the axle 
against which the ends of the rollers abut. 

Ten days prior to the filing of Morton's application, one Bemis filed his ap- 
plication for a lumber truck, likewise for use in connection with lumber drying 
kilns. These trucks also have for side support channel irons kept apart by 

^s»For other cases see same topic ft KBT-NUMBBR In all Ker-Humbered Digests ft Iudexe& 
229 F.— 10 
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spreaders called in the application "washers." The Bemls specification says 
"The essential feature of the invention resides in the peculiar construction of 
the washer." These washers are hollow and cylindrical, so as to permit the 
passage of bolts therethrough. These bolts have threaded exterior ends ex- 
tending through the channel web, "whereby," says the patentee, **the side 
strips of the truck frame may, by tightening the nuts upon the bolts, be 
sprung inward sufficiently to cause the nuts upon the bolts to be securely 
held or locked against possible accidental displacement" 

On February 27, 1896, the examiner rejected claims 3 and 4 of Morton. On 
September 18, 1896, Morton amended these claims respectively by adding the 
words "such spreaders having peripheral edges against which the channel 
irons are respectively forced by a bolt extending centrally through the spread- 
er." On April 9, 1896, an interference was declared between Morton and 
Bemls. This Interference was redeclared, as amended, with one Hussey as 
an additional party, on July 30, 1896. The issue was: "A bunk car consisting 
of channel irons arranged as rights and lefts, in combination with spreaders 
extending between the channel irons and flanged wheels mounted between 
such channel irons, said spreaders having a peripheral edge extending beyond, 
or taking a bearing against the channel irons before the central portion, and 
means, such as a bolt passing through the central portion, of the spreader and 
the channel irons for forcing the web of the channel iron into the end of the 
spreader and thus springing such web." This, according to the examiner, was 
substantially Morton's original claims 1, 2, and 3, Bemis' claims 1 and 2, and 
Hussey's claims 1, 2, and 3. It was awarded to Bemis September 21, 1896. 
On August 1, 1896, an interference was had between Morton and Hussey upon 
the issue: "A bunk car consisting of channel irons arranged as right and left, 
spreaders extending between the channel irons and holding them rigidly in 
place, axles having shoulders on the ends thereof, extending between the 
<^annel irons and held rigidly in place, flanged wheels mounted upon the 
axles, rollers in the hubs of the wheels and around the axles and washers at 
the ends of the axle against which the rollers abut." This issue the examiner 
states is substantially that of Morton's claims 4 and 5 and Hussey's claims 4 
and 5. 

On September 16, 1896, Morton canceled his original claims 1, 2, and 8, 
which claims read as follows: 

"1. A bunk car consisting of channel irons arranged as rights and lefts, com- 
bined with spreaders extending between the channel irons and flanged wheels 
rotatably mounted between such channel irons; such spreaders having, re- 
spectively, a circular edge, a hub extending beyond the circular edge and 
into but not through the web of the channel irons, and means for forcing such 
web over the hub and so springing such web, substantially as described. 

"2. A bunk car consisting of channel Irons arranged as right and left, com- 
bined with spreaders, having, respectively, a hub extending beyond the pe- 
ripheral edge thereof, securing the channel irons together, such hub extending 
into but not through the web of the channel iron, a bolt having a head on one 
end and a nut on the other end and washers on the bolt, whereby the web 
of the channel is forced over the hub and sprung, and wheels rotatably 
mounted between the channel irons, substantially as described. 

"3. A bunk car consisting of channel irons arranged as right and left, 
combined with spreaders extending beyond the channel irons and holding 
them respectively in place; and flanged wheels, rotatably moimted between 
such channel irons, substantially as described," 

— and renumbered claims 4 and 5 as claims 1 and 2, without change in his 
specification. On October 12, 1896, the August 1, 1896, issue was awarded to 
him. Amended claim 4, afterwards made claim 1 of the( patent, reads as 
follows: 

"A bunk car, consisting of channel irons arranged as right and left, com- 
bined with spreaders extending between the channel irons and holding them 
respectively in place such spreaders having peripheral edges against which 
the channel irons are respectively forced by a bolt extending centrally through 
the spreader, and flanged wheels rotatably mounted between the channel 
irons, such wheels consisting of a nonrotatable axle rigidly secured between 
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tbe channel irons, a flanged whe^ rollers in the hub of the wheel and around 
the axle, and washers rotatably mounted on Uie axle at the ends of the hubs» 
BDbstantially as described." 
Claim 2, originally daim 5^ was unchanged, and reads as follows, viz.: 
"A bunk car consisting of channel irons arranged as right and left, spreaders 
extending between the channel irons and holding them rigidly in place, axles 
baying shoulders on the ends thereof extending between the channel irons and 
held rigidly in place, a flanged wheel around the axle, rollers in the hub of the 
wheel and around such axle, and washers mounted on the axle against which 
the ends of the rollers abut, substantially as described." 

Bemis' first claim calls for "the wheels having their axles Joumaled in 
openings formed in said side pieces," and his specification calls for "wheels 
which are grooved to fit the track upon which they are designed to run, are 
joumaled in openings provided for the purpose in the side strips A and are 
preferably provided with roller or ball bearings." Morton has in his new claim 
1 the Bemis spreaders. His flanged wheels turn about a nonrotatable, roller- 
bearing axle and washer at the end of the rollers. In order to bring his 
axle down as low as possible, and insure rigidity and nonrotatability there- 
of, Morton cuts shoulders thereon. By means of his rotatably mounted washer 
upon whidi the ends of the rollers abut, the latter are held in place, friction is 
reduced, and patentee is enabled to set his axle down low, thereby permitting 
the use of large wheels without protruding the periphery thereof above the 
platform of the car. The last above named features are not referred to in 
the claims. What the claims do provide, as against Bemis, are the combi- 
nation of the roller mounted wheels, the locked axle, and the rotatable 
washers at the ends of the hubs or rollers, in combination. 

In addition to Bemis, appellee relies on Arnold patent. No. 453,953, dated 
June 9, 1891, for a drier car, and Chatfield patent, No. 468,559, dated Febru- 
ary 9, 1892, for a founder's truck. Arnold does not employ channel irons, and 
stands high from the track. The device of the Chatfield patent does not dis- 
close the use of channel bars. Its arrangement is entirely different. It is 
not the combination of either appellant's or appellee's car. Other patents in 
the prior art are still more remote. 

Appellee's truck, style No. 2, shows wheels not extending above the platform 
of the car. It also has the notched axis, the nonrotatable axle, the rollers, 
the rotatable washers abutting on the ends of the hub, or rollers, the channel 
side beams, and the hollow spreaders with bolts therethrough. Appellee 
claims a shop right or license to manufacture the device of the patent in suit. 
It appears that Morton was employed by A. H. Andrews & Co. from 1884 to 
1895. During the first five years of his connection with that company he 
was employed in making the ''Noyes" lumber drier, and during the remaining 
period of his employment with A. H. Andrews & Co. he was engaged in making 
for them a lumber drier of his own invention. He had invented several lum- 
ber driers other than that of the patent and licensed A. H. Andrews & Co. to 
manufacture them; he receiving royalties, and also a salary for his serv- 
ices in connection with the manufacture of the driers. He invented the car in 
suit in the early part of 1894, and A. H. Andrews & Co. began to manufacture 
and sell it in that year, and continued so to do until some time in 1895, when 
they failed. It nowhere appears upon what terms Morton dealt with A. H. 
Andrews & Co. with reference to the car in suit Thereafter the receiver, 
on or about February 10, 1896, by order of court transferred, with other 
property, "all of his right, title, and interest in and to the patents," etc., of 
A. H. Andrews & Co., to Heney & Merle Manufacturing Co. This latter com- 
pany assigned the property and rights thus acquired to James B. Heney, who 
in turn, on or about May 21, 1896, sold the same to appellee, the A. H. An- 
drews Co. For about one year, from the time he severed his connection with 
A. H. Andrews & Co. until he entered the employ of appellee, Morton manu- 
factured the bunk car of his patent under his own name. In 1896 he en- 
tered the employ of appellee, and continued in its employ until December 31, 
1905, when it appears that the contract between the parties was abrogated. 
The record does not disclose what was done after 1905. During the first three 
or four of the nine years of Morton's employment with appellee he manu- 
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facfured the device of his patent and sold It to appellee, and during the 
remaining period of approximately five years appellee itself manufactured 
the device under a profit sharing contract. There Is no ground disclosed In 
the record justifying the claim of a license asserted by appellee. 

The error assigned is the failure of the court to sustain the bill and to de- 
<*ree infringement Other facts appear in the opinion. 

Fred L. Chappell, of Kalamazoo, Mich., for appellant 
Dwight B. Cheever, of Chicago, 111., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). On 
March 26, 1896, Morton's claims 3 and 4 were rejected by the exam- 
iner. These claims were amended and placed in interference with 
Bemis and Hussey. The issue declared was the subject-matter of 
Morton's claims 1, 2, and 3, as defined by the examiner. These were 
awarded to Bemis. Morton thereupon acquiesced in the award, can- 
celed claims 1, 2, and 3, and renumbered his two remaining claims as 
1 and 2, being the claims now in issue. Bemis was granted the follow- 
ing claims in pursuance of said award: 

"In. a truck for use in lumber drying Idlns, two parallel side pieces A, A, the 
wheels having their axles joumaled in openings formed in said side pieces, the 
washers or separators B interposed at intervals of the length of the truck 
and serving to hold the side pieces at the required distance apart, the said 
washers B being hollow and having central openings for the passage of a 
securing bolt, the thickness of the washer at the point at which the bolt 
passes through it being less than at the periphery of the washer, substantially 
as described and for the purpose specified. 

"A washer designed for separating the channel steel strip forming the frame 
of a lumber kiln truck, of the character described, the said washer consisting 
of a hollow body portion having apertured ends for the passage of a securing 
bolt, the ends being provided with a thickened portion surrounding the central 
bolt opening and the length of the washer at the point at which the bolt 
passes through it being less than at the outer face of the washer, substantially 
as described." 

By reference to the claims in suit it will be seen that they embody 
the substance of Bemis' claim 1, with modifications of the grooved 
wheels and their adjustments. Bemis claims *'the wheels having their 
axles joumaled in openings formed in said side pieces" in combination, 
etc., confining his claims in the main to a lumber truck having specific 
arrangements of its spreaders, while Morton places particular stress 
upon the arrangement of the wheels in his truck. In a general way 
Bemis may be read upon Morton. Morton, however, claims to have 
been the first to invent and reduce to practice a bunk car of the kind 
in suit as a matter of fact. No reason is perceived for in any way 
limiting the terms of Bemis' claim 1. It covers a bunk car — wheels, 
spreaders, channel irons, and all that is necessary to make a complete 
bunk car, lacking only the special features of Morton's truck arrange- 
ment, to wit, nonrotatable axles, washers rotatably mounted on the 
axle at the ends of the hubs (that is abutting on the ends of the rollers 
contained in the hub), the lower axles with notch-formed shoulders, 
etc. 

As before stated, Morton insists that it was not intended to concede 
to Bemis the channel irons, spreaders, etc., in combination with the 
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flanged wheel adjustments shown by Morton. In support of this 
contention Morton asserts (1) that Bemis consented by his conduct 
to the award of the issue of the interference between him and Hussey 
of August 1, 1896, of which he had notice; (2) that he never canceled 
or was asked to cancel his original claims 4 and 5 ; (3) that he was 
in fact the first inventor of his truck notwithstanding the cancellation 
to Bemis ; (4) that all Bemis can claim as against Morton is contained 
in Morton's claim 3 as. amended ; (5) that the matter was granted to 
him in the patent in suit; (6) that Bemis is not in the prior art as to 
invention. 

It is true Morton's claims in suit were not canceled or even formally 
discredited in the interference. That he is not entitled to claim a car 
constructed from channel irons, spreaders, and flanged wheels seems 
incontrovertible. What he did get was a bunk car constructed sub- 
stantially in the manner described in the claims in suit, which must 
depend for novelty upon the features wherein such claims differ from 
Bemis. 

The use of channel irons, which are always available, constitutes a 
great element of convenience, and strength as well. The art is a sim- 
ple one, in which advances of a basic nature cannot be looked for. 
Every new idea tending to improve the usefulness of the device is 
entitled to serious consideration, and where, as here, efficiency is en- 
hanced, in so simple a construction as a bunk car — a thing which has 
been in the broadest glare of man's simplest needs for a long period 
of time — no act of invention is too slight to be within the protection 
of the statute. Therefore, taking these matters into consideration, to- 
gether with the presumptions arising from the grant of the patent, 
we hold the patent to be valid, but entitled to but a narrow range of 
equivalents. 

Appellee's device is shown as Complainant's Exhibit No. 5 and is 
termed "defendant's truck, style 2." From the evidence it appears 
to be almost identical with the Morton bunk car in appearance. It 
has the right and left channel beams related to each other, as shown 
in the patent. The spreaders are double, instead of in a single piece. 
They serve the same purpose in substantially the same way; their 
outer rims bear against the inner faces of the beams as in the patent. 
The spreaders are provided with longitudinal central bolts, which 
damp or pinch as in Morton; the rims, however, being skeletonized 
somewhat. It has Morton's axle openings in the beams. It has the 
notched axle ends for locking and lowering the axles. The axles are 
rigidly clamped against endwise displacement or rotation. There are 
anti-friction rollers, rotatable wheels, loose washers on the axles bear- 
ing against the ends of the hubs and of the rollers. The adjustment 
of the wheels is practically the same. • Without invoking any material 
degree of the doctrine of equivalents, it appropriates the subject-mat- 
ter of both of the claims in suit. 

From the statement of facts herein, it is evident that appellee's 
claim to a shop right or license to manufacture the device of the 
claims of the patent in suit is without merit. It obtained no such 
rijjht under its purchase of the assets of A. H. Andrews & Co. The 
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rights of Andrews & Co., if any, in the patent, were not superior to 
those of a naked license, and were therefore not assignable. Hapgood 
V. Hewitt, 119 U. S. 226, 234, 7 Sup. Ct. 193, 30 L. Ed. 369. Appel- 
lant was entitled to the relief above indicated, and the dismissal of 
the bill was error. 

The decree of the District Court is reversed, with direction to pro- 
ceed further in accordance herewith. 



PHILADELPHIA RUBBER WORKS CO. v. UNITED STATES RUBBER 
RECLAIMING WORKS. 

(Circuit Court of Appeals, Second Circuit. Noyemi)er 9, 1915w On Motion 
to Modify Decree, December 22, 1915.) 

No. 121. 

Patents ^=>328— Validitt and Infbinqement— -Pbocbss fob Reclaiionq 
Rubber from Vulcanized Rubber Waste. 

The Marks patent, No. 635,141, for a process for reclaiming rubber 
from vulcanized rubber waste, was not anticipated, and sufficiently de- 
scribes an operative process which produces substantially the product 
claliiied ; also field infringed. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by the Philadelphia Rubber Works Company against 
the United States Rubber Reclaiming Works. Decree for complain- 
ant, and defendant appeals. Affirmed. 

For opinion below, see 225 Fed. 789. 

This cause comes here upon appeal from a decree of the District Court, 
Western District of New York, for injunction and accounting in a suit for 
alleged infringement of a patent. The patent sued upon is No. 635,141, grant- 
ed October 17, 1899, to Arthur H. Marks for a ^'process for reclaiming rubber 
from vulcanized rubber waste." 

The single claim reads as follows: ''The described process for deyulcanlzing 
rubber waste which consists in submerging the finely-ground rubber waste in 
a dilute alkaline solution in a sealed vessel, in heating the contents of the 
vessel to a temperature of 344 degrees Fahrenheit more or less substantially 
as specified, and in maintaining said temperature for twenty-four hours more 
or less substantially as specified." 

The opinion of Judge Hazel in the District Court will be found in 225 Fed. 
789. A few months before his decision was rendered, the District Court for 
the Northern District of Ohio, Eastern Division, rendered a decision, adverse 
to the validity of the patent, in a suit brought by this complainant against the 
Portage Rubber Company. Judge Clarke's opinion will be found in 227 
Fed. 623. 

Francis J. Wing, of Cleveland, Ohio, and Arthur v. Briesen and 
Fritz Ziegler, Jr., both of New York City, for appellant 

Charles Neave and Alan N. Mann, both of New York City, for 
appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Both Judge Clarke and Judge Hazel 
have elaborately discussed the questions presented in these two causes, 

^=:»For other cases see same toplo * KBY-NUMBER in all Key-Numbered Digests ft Indexes 



Digitized by 



Google 



PHILADELPHIA HUBBEB W. CO. V. UNITED STATES B. B. WORM 151 

and in their opinions there will be found quotations from the records 
and testimony, which need not be here repeated ; the opinions should 
be consulted for a comprehensive statement of the controversy. It is 
sufficient here briefly to indicate why this court has reached the con- 
clusion hereinafter indicated. 

There is a mass of testimony in the record, dealing technically and 
scientifically with the theorus as to jlist how the solution of the patent 
acts upon the rubber scrap when the mixture is heated as prescribed 
in the patent. It is interesting, perhaps, but of no especial importance, 
since it is in no way helpful towards finding the answer to tHe simple 
question: What did the patentee disclose? He advanced no theory 
in his specifications; it was not necessary for him to do so. All 
that the law required of him was a plain statement of his process, set 
forth in sufficient detail to be understood by a person skilled in the 
art If the result of his process is a product which he describes as 
"devulcanized rubber having substantially the characteristics of fresh 
rubber and capable of being used in like manner and for like purpose," 
and if it further appears that this is the first time that this particular 
process was disclosed to the world, Marks was entitled to his patent 
Whether he had some theory when he applied, or has one now, whether 
the experts have conflicting theories or not, are matters of no impor- 
tance. 

The description of the process is couched in plain and simple lan- 
guage. Finely ground rubber waste is put into a vessel. This vessel 
itself is located in an outer receptacle capable of containing it and of 
being tightly closed. No special shape is prescribed for either the ves- 
sel or receptacle ; they may be cylindrical or square, high or squat ; 
it is sufficient that one shall contain the other with a space to spare 
between the two. Upon the rubber waste that has been put into the 
inner vessel there is poured a dilute alkaline solution, a 3 per cent 
solution of caustic soda being preferred. The patentee does not state 
the relative proportions of waste and solution, but he does give very 
clear and definite instructions as to the quantity of solution which shall 
be used. There is to be enough of the solution to permeate the finely 
ground rubber waste and completely submerge it. The inner vessel 
is then sealed up to prevent evaporation of the solution, and steam is 
let into the outer receptacle under a pressure of 125 pounds, more or 
less, equivalent to a temperature of 344 degrees Fahrenheit This 
steam pressure is maintained for the time necessary — say 24 hours. 

There certainly seems to be no obscurity about these directions. The 
rubber waste is to be finely ground ; the patentee does not say through 
what size mesh its particles should pass, but it might be supposed 
that a person skilled in the art would know what would be the range 
of finely ground waste ; and the art of reclaiming rubber from waste 
(or trying to do so) was an old one. The solution is stated to be "a 
dilute alkaline solution" — 3 per cent, of caustic soda is given as pre- 
ftt-red — ^but it might be supposed that one skilled in the art would know 
within what limits he might depart from 3 per cent, and still have "a 
dilute alkaline solution." Presumably all rubber waste is not absolute- 
ly identical, some may require a stronger solution than others, and 
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it might be supposed that a person skilled in the art would know how 
much he should vary the strength of the dilute solution in order to 
obtain results with the kind of finely-ground waste he was treating. 
Certainly the patentee's statement as to temperature and period of 
steam application is quite specific. Examination of the record indicates 
that the suppositions above postulated as to what one skilled in the 
art would know about * 'finely-ground rubber waste" and "a dilute al- 
kaline solution" are fully warranted. There is no vagueness about the 
patentee's disclosure of his process. 

Does it accomplish its intended result? Out of the mixture of waste 
and solution does there, when the process is complete, remain "de- 
vulcanized rubber having substantially the characteristics of fresh rub- 
ber and capable of being used in like manner and for like purposes"? 

Defendant put his expert witness on the stand to prove a series of 
experiments he had made, following the directions of the patent and 
not producing the result which the patentee claimed. This expert 
had never had any experience in treating rubber ; practically he was 
not skilled in the art. It is not infrequent in patent causes to find that 
experiments conducted to show that a patent lacks utility turn out as 
it was expected they would. Plaintiff calls attention to the statement 
of a witness, who had had large experience in treating rubber, that by 
following the Marks patent exactly he had produced a fair product. 
This defense, inoperativeness, is usually determined by the fate of 
another defense, infringement. If a patented process fails to produce 
a fair result, it will not be used commercially. Conversely, if a de- 
fendant is found to use the patented process commercially, it will be 
presumed that he gets a fair product by its use; and it will take more 
than a series of laboratory experiments to show that no such product 
results. Reaching as we have the conclusion hereinafter expressed 
as to infringement, we are satisfied that the patent sufficiently discloses 
a process which enables a person skilled in the art to produce the re- 
sult which the patentee indicates. What is the showing of the prior 
art? Hall, No. 19,172, states that ground rubber waste should be sub- 
mitted to the *'operation of boiling water in caldrons, kettles, or tanks 
of any description." He says that lime water or alum can be used ; 
but the method of using is manifestly remote from Marks Hall, No. 
22,217, submits the ground waste "in a close or proper vessel to the 
action of steam direct upon the rubber, or in connection with water 
for the space of 48 hours." That is not the Marks process. Hall, 
25,160, provides for placing the ground waste "in a close steam boiler 
or other suitable vessel, into which steam is conducted through a steam 
pipe. In its passage through the pipe the steam is superheated." This 
also is not the Marks process. 

It would be a waste of time to enumerate all the prior patents in 
the record; some suggesting one element, some another, of Marks* 
process. We may proceed at once to the patent to Mitchell, No. 395,- 
987, January 8, 1889, which both Judge Clarke and Judge Hazel con- 
cur in holding comes nearer than any other to suggesting the process 
of the patent in suit. The discussion of this patent in their several 
opinions may b$ read; they reached opposite conclusions. Judge 
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Clarke finds that it "comes very close to being, if indeed it is not, a 
dear anticipation of the process of the Marks patent." Judge Hazel 
finds that Mitchell's process "defiberized rubber waste by the use of 
acid and pressure and then devulcanized it by an additional step after 
washing out the caustic soda," while Marks, on the other hand, "de- 
fiberized, desulphurized, and devulcanized .waste rubber by a single 
operation and in so doing achieved a different result from Mitchell." 
After a careful study of the two patents in the light of the discus- 
sion of them by experts and counsel, we entirely concur with Judge 
Hazel's conclusions. This Mitchell patent cannot be transformed 
from a two-step process to a one-step process merely because in an 
English patent (20,289 of 1889) Mitchell recommended a one-step pro- 
cess to be carried out by the use of other agents than those specified 
in Mitchell, 395,987, and in Marks. In this English patent we find 
recommendations to use iron in the form of borings or filings, or even 
larger pieces, turpentine, bi-sulphide of carbon and naptha. The fol- 
lowing excerpts from the Mitchell patent, 395,987, indicate to us quite 
clearly that Judge Hazel's construction was a correct one. After de- 
scribing a process for removing fiber and miperal matter, Mitchell says : 

"Where the waste Is unvulcanlzed this ends the process. ♦ ♦ • When, 
however, it is desired to devulcanize the rubber, I subject it to further treat- 
ment, as follows: Immediately) after washing out the mud, and before the 
contents of the vessel have had time to cool, I again close the cock of the 
blow-off pipe E and force in steam until a pressure of say 125 pounds and a 
temperature of 383 degrees Fahrenheit have reached, by maintaining which 
for a period of from 12 to 36 hours the rubber will be devulcanized." 

Before the steam is thus applied the defiberized waste has been 
thoroughly washed, first with hot and then with cold water. It is 
the subjection of this thoroughly cleaned waste directly to steam under 
pressure which, as Mitcheirs patent states, "devulcanized" the rubber. 
We are unable to see how such a process can be held to anticipate 
Marks' process, or even to approach it so closely as to negative in- 
vention. 

As to the defense of alleged prior uses, it seems unnecessary to add 
anything to Judge Hazel's discussion of this branch of the case. 

The only witness available to show what process defendant employs 
was a detective ; such process being carried on in secret. We con- 
cur with Judge Hazel that his testimony made out at least a prima 
facie case of infringement. Inasmuch as defendant introduced no 
evidence to show either what its process was or what it was not 
(Badische Anilin v. Klipstein [C. C] 125 Fed. 543), we think infringe- 
ment was sufficiently proved. 

The decree is affirmed, with costs. 

Walter C. Noyes, Arthur v. Briesen, and Fritz Ziegler, Jr., all of 
New York City, for petitioner. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

On Motion to Modify Decree. 

PER CURIAM. This is a motion to recall the mandate recently 
sent down in this cause and to direct a modification of the interlocutory 
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decree which was affirmed. That decree is in the usual form. It 
finds validity of the patent, title, and infringement, directs recovery 
of profits and damages since October 9, 1906, and sends the case to 
a master to take account and report as to such profits and damages 
since October 9, 1906. Apparently this date is six years prior to the 
beginning of the suit. It is now asked that the decree be altered, so 
as to avoid all reference to this date, except for a proviso at the end 
of the clause that there shall be no assessment or accounting of profits 
and damages for any infringement committed prior to October 9, 1906. 

We see no reason for modifying the interlocutory decree. The 
master will take account and state profits and damages, if any, for 
the period from the date named October 9, 1906, down. If either side 
so wishes, the master will distribute the amount into two or more 
periods, so that in the event of defendant (upon coming in of the mas- 
ter's report) convincing the court that it should not be held for profits 
or damages for one or more of those periods, final decree may be 
entered without any rehearing before the master. The decree, as it 
stands seems to us sufficiently elastic to allow this practice to be fol- 
lowed; but, if it is not, the District Court has power to make such 
a regulation for the master's guidance, without any reference to this 
court for authority so to do. 

Motion denied. 



IRVING IRON WORKS CO. ▼. HEBBBRD & WBNZ, Inc. 

(Circuit Court of Appeals, Second Circuit, November 9, 1915.) 

No. 48. 

Patents ^=s»328 — ^VAtroirr Am) Infringement — Fastening fob Gratings. 
The Berson patent, No. 1,105,873, for means for fastening floor and side- 
walk gratings, claim 1, held to disclose patentable invention, but not in- 
fringed. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in equity by the Irving Iron Works Company against Hebberd 
& Wenz, Incorporated. Decree for defendant, and plaintiff appeals. 
Affirmed. 

This cause comes here upon appeal from a decree dismissing the 
bill in a suit brought for alleged infringement of a patent. The pat- 
ent is No. 1,105,873 issued August 4, 1914 (on application filed De- 
cember 12, 1913), to N. Berson, for "means for fastening floor and 
sidewalk grating." 

The opinion of Judge Veeder in the District Court is as follows : 

Suit for infringement of claim 1 of patent No. 1,105,873, for means for fas- 
tening floor and sidewalk gratings, granted to Nathan Berson, assignor to 
Irving Iron Works Company, August 4, 1914. The claim involved reads: 

^=;:>For other cases see same topic & KEY-NUMBER In all Key-Numbered Digeate A Indexes 
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**ne combination, with a grating having a plurality of substantially paral- 
lel projecting bars at each end and a frame for holding the said grating hav- 
ing end supporting pieces for the grating, of a projecting member set in the 
frame and having a roughened under surface extending substantially paral- 
lel to the grating, and a swinging member pivoted in the projecting ends of 
the grating and adapted to engage the roughened under surface of the pro- 
jecting member." 

From mere inspection of the patented device one would doubtless be inclin- 
ed to regard it as a product of mechanical skill only. But, when it is con- 
sidered in connection with the testimony in this case, I think it must be ad- 
mitted that it discloses patentable invention. The evidence shows that the 
patented device solved a real difficulty which trained engineers had failed to 
solve, and that it was immediately adopted by the Public Service Commission 
for use on the subways. 

The patent is therefore valid for what the inventor described and claimed. 
The combination, as set forth in the claim. Includes "a projecting member set 
in the frame and having a roughened under surface • ♦ ♦ and a swing- 
ing member • • • adapted to engage the roughened under surface of the 
projecting member.** The function of the roughened under surface of the pro- 
jecting member, thus accentuated in the claim, Is distinctly stated in the 
epedflcation. The projecting member illustrated in the drawings is a bolt 
mounted in the vertical flange of the angle iron and clamped thereto by a 
lock nut "The lock nut 7 can then be easily screwed up with a spanner 
thereby fastening the bolt rigidly in a horizontal position with its serrated 
noder surface bearing down on the swinging member 8. This prevents the 
surging member 8 from being easily disengaged from the bolt and firmly fas- 
tens the grating in the frame." 

While I am unable to assent to the defendant's contention that In its struc- 
tnre the projecting member is not ''set in the frame," I agree that its projecting 
member has no "roughened under surface" as required by the claim. In the 
defendant's device the inwardly projecting member is stamped out of the 
vertical portion of the frame. Instead of having a roughened under sur- 
face, it is relatively smooth, or as smooth as it can be, considering the man- 
ner in which it is made. If It can also be said to be relatively rough as com- 
pared with a filed and polished surface, it is sufficient to say that there is no 
intentional roughening of the imder surface, and that as compared with the 
plaintifTs threaded bolt It is smooth. Certainly it is not rough enough to per- 
form the function which the complainant's claim and specification require. 

I am therefore of opinion that the defendant's structure does not infringe. 

A. Parker Smith, of New York City, for appellant. 
Munn & Munn, of New York City (T. H. Anderson, of New York 
City, of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The patentee in his specifications states 
that: 

"The problem of providing a simple and efficient fastening for holding the 
gratings in their supporting frames of angle iron or equivalent construction^ 
whidi can be conveniently operated both in attaching and detaching, has pre- 
sented some difficulty. Such fastening must be placed below the upper sur- 
face of the granting so as not to present any projections against which the 
feet of i>edestrlans may strike, and when so located It soon becomes burled 
in accumulated dirt, rust, or ice, which, added to the inaccessibility of its po- 
sition, makes it difficult to detach when the grating is to be taken up, as well 
as difficult to instaU in the first place. I have Invented a simple form of at- 
tachment for such gratings which overcomes these difficulties, and the best 
form of apparatus at present knovm to me, embodying the principle of my in- 
veoticm, is Illustrated in the accompanying sheet of drawings." 
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The claim, infringement of which is charged, reads: 

"1. The combination with a grating having a plurality of substantially 
parallel projecting bars at each end, and a frame for holding the said grating 
having end supporting pieces for the grating, of a projecting member set in 
the frame and having a roughened under surface extending substantially 
parallel to the grating, and a swinging member pivoted in the projecting enda 
of the grating and adapted to engage the roughened under surface of the pro- 
jecting member." 

The prior art contains a patent. No. 1,105,791, granted August 4, 
1914 (on application filed July 7, 1913), to Walter E. Irving, for 
"means for fastening floor and sidewalk gratings." The claim of the 
Irving patent reads : 

•'The combination with a grating having a plurality of projecting bars at 
each end, and a frame for holding the same having end pieces of angle iron, 
of a threaded bolt loosely fitting In a hole in the vertical flange of the angle 
iron, a nut for clamping said bolt rigidly to said angle iron in a position par- 
allel to the grating, and a swinging plate perforated to engage said bolt and 
pivoted to the projecting bars of the grating.'* 

This sufficiently describes Irving's device. It is quite apparent that 
the claim of the patent in suit can be given no broad construction; 
the mere substitution of a hook, or an eye, or some other device, for 
a hole in a swinging plate, such hole, hook, eye, or what not engaging 
with a projection, would not be patentable. Examination of the spec- 
ification shows that Berson effected a co-operation of the two parts 
of the holding device which apparently made it more efficient. His 
swinging member is a U-shaped structure adapted to swing under the 
projection with which it is to engage. His projecting member, which 
is a bolt, screw-threaded as bolts are, extends parallel to the horizontal 
flange of the angle iron on which the grating rests; the bolt being 
mounted in the vertical flange of the angle iron. A hole is made in 
this flange, through which the bolt is inserted and clamped to the 
flange by a lock nut. This hole is made larger than the bolt, so that 
the latter may be pointed slightly upward, if necessary, to facilitate 
swinging the U-shaped structure under it. The lock nut can then be 
easily screwed up with a spanner, thereby fastening the bolt rigidly in 
a horizontal position with its serrated under surface (the serration be- 
ing the screw-threads) bearing down on the swinging member. This, 
as patentee points out, "prevents the swinging member from being 
easily disengaged from the bolt and firmly fastens the grating in the 
frame." It would seem to constitute a more effective holding device 
than one so arranged that the loop will swing in and out under the 
projection, without being directly pressed upon by the latter, after it 
has swung under. It is not necessary for us now to determine wheth- 
er this particular arrangement of parts constitutes patentable inven- 
tion ; for the purposes of this appeal it may be assumed tliat the Berson 
patent is valid. 

The details of the holding device above set forth are stated in the 
specifications to be "preferable," but we think claim 1 cannot be sus- 
tained unless they are read into it; the claim itself seems to indicate 
that this is to be done, because it enumerates the projecting member 
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''set in the frame," which implies that it is inserted in the frame and 
there affixed in the manner described in the patent, or, it may be, in 
some other equivalent manner which makes the two parts of the lock- 
ing device function as Berson's parts do, the projection "bearing down" 
on the swinging loop to secure firm fastening. 

The defendant's device differs from this. Its swinging hook, which 
is the equivalent of the U-shaped structure, swings under a projection 
from the vertical flange of the angle iron. That projection is a tongue 
or lug stamped out of the vertical flange, which does not nip or bear 
down on the swinging hook, and therefore lacks the function of firm 
fastening which the Berson combination secures. As claim 1 must 
be construed, if it is to stand, defendant does not infringe it. 

Decree affirmed, with costs. 



SCHMIDT V. CENTRAL FOUNDRY CO. et aL 

(Circolt Court of Appeals, Third Circuit. January 12, 1916. Rehearing 
Denied February 9, 1916.) 

No. 199L 

Patents ^=;>328 — Validity — Utility of Device. 

The Schmidt patent, No. 924,840, for an Improvement In pipe couplings, 
dalms 1 and 3, held void for lack of utility. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thomas G. Haight, Judge. 

Suit in equity by Charles R. Schmidt against the Central Foundry 
Company and others. Decree for defendants, and complainant appeals. 
Affimied. 

For opinion below, see 218 Fed. 466. 

Connolly Bros., of Washington, D. C. (Thomas A. Connolly and 
Joseph B. Connolly, both of Washington, D. C, of counsel), for afK 
pellant. 

Charles Neave and Clarence D. Kerr, both of New York City, for 
appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The patent in suit, which was is- 
sued to the plaintiff, Charles R. Schmidt, on June 15, 1909, is for an 
improvement in pipe couplings, and relates "particularly to couplings 
for cast iron pipes wherein the interfitting faucet and spigot ends are 
tapered and machined or ground to produce a tight joint." The Dis- 
trict Court dismissed the bill (218 Fed. 466) on the ground tliat 

^=»For oUier cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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Schmidt — who had been the vice president and manager of the defend- 
ant company while he was developing the invention and was applying 
for the patent — had impliedly licensed the company to use the coupling 
and was therefore estopped from recovering damages for infringe- 
ment. 

We do not indicate any disapproval of the opinion below, but we 
feel disposed to decide the case on the ground that the claims in suit 
are invalid. The field of the patent is very narrow, as the following 
paragraphs from the specification will show : 

"My invention has for Its object the provision of novel means for producing 
a perfectly tight joint In coupUngs of the above-mentioned character, and in 
order to accompUsh the desired result I so construct the faucet end of ea<^ 
pipe section as to render the same elastic, to that it will yield under the strain 
imposed upon it by the spigot end or entering member of the adjacent pipe 
section and accommodate itself to inequality or unexactnesa in the i^pe of 
the spigot end, due to imperfect workmanship, and will also permit of adja- 
cent sections of pipe being perfectly Joined, even though they are laid some- 
what out of exact aUnement I produce the required elasticity of the faucet 
section by enlarging the bore of the faucet section adjacent to the tapered 
portion, so as to diminish the thickness of the waU of the faucet member and 
render the same expansible and elastic to a sufficient degree to accomplish the 
desired result*' 

'This enlargement of the bore or cavity of the faucet section in the rear of 
the tapered portion provides the required elasticity for the accomplishment of 
the first object hereinbefore set forth and constitutes the most important fea- 
ture of my invention, and the manner in which the elasticity so provided is 
utilized in the provision of a perfectly tight Joint will be hereinafter de- 
scribed." 

"The parts as described are preferably made of cast iron, and when the 
adjacent ends of pipe sections are to be Joined, the spigot end of one section 
is inserted in the faucet end of an adjacent section and bolts 6 are passed 
through the holes in the lugs of both sections, and when the bolts are tighten- 
ed up by screwing up the nuts with which they are provided the two sections 
are drawn tightly together and form a perfectly tight and water or gas 
proof Joint If desired, the clamps 15 are also applied as shown in Fig. 2, 
and serve to hold the members tightly together in the event of the bolts failing 
to do so. In drawing the sections together, the faucet section yields or ex- 
pands slightly owing to its elasticity, so that when the coupling operation is 
completed the spigot end will be tightly and snugly fitted in the faucet end, 
notwithstanding any slight irregularity that may exist in either section, and 
notwithstanding any slight deviation in axial alinement of the two sections, 
that may occur." 

Nothing described in the foregoing paragraphs is new, unless it 
be the annular groove that is the chief object of the patent This is 
produced by — 

"enlarging the bore of the faucet section adjacent to the tapered portion so as 
to diminish the thickness of the wall of the faucet member and render the 
same expansible and elastic to a sufficient degree to accomplish the desired 
result" 

The claims in issue are 1 and 3, and they are similarly restricted : 

*'l. In a coupling for pipes, a coupling section having a tapered spigot end, 
in combination with a faucet section having a tapered faucet opening to receive 
said spigot end, the sections being provided with means fQr drawing them 
together, and the bore of the faucet section being enlarged adjacent the inner 
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end of tbe tapered portion thereof and being sufficiently elastic at said en- 
largement to expand when the sections are drawn tightly together. 

*^ In a conpllng for pipes, the combination of an exterior tapered spigot 
section with an interiorly tapered faucet section and means for drawing said 
sections together, the bore of the faucet section being enlarged at the rear of 
the tai)ered portion and being elastic at such enlargement, the inner walls of 
the enlarged portion being formed on curved lines." 

It should be noted that the object of the patent is not to secure flex- 
ibility of the joint. The object is to increase the elasticity of the wall 
of the pipe itself, so that when the spigot end is forced into the faucet 
end the force shall compel the metal of the faucet to expand slightly 
and thus to admit the spigot a little more completely in order to make 
a tighter joint. The patentee's theory is that he will secure the needed 
elasticity by making the metal thinner close to the tapered portion, 
and for this purpose he provides the annular groove referred to. -But 
whether he does in fact secure the elasticity he seeks is so much in 
doubt that we cannot regard it as proved. He did not testify himself, 
and the only evidence to support the theory was offered in rebuttal, 
and is so unsatisfactory that we cannot rely upon it safely. It con- 
sists of several mechanical tests that were made at the patentee's in- 
stance, but the value of the evidence is much impaired by the facts 
that the tests (1) were altogether ex parte, and (2) were not compara- 
tive. In other words, the witness tested certain couplings that were 
furnished to him by the patentee, but no tests were made of couplings 
that lacked the groove in question, and moreover all the tests were 
made without the defendant's knowledge. We have no evidence there- 
fore concerning the fact of the increased elasticity, and (theory for 
theory) we have a positive expert opinion that the groove will produce 
no sudi result as the patentee hoped. In the ordinary case, an in- 
fringer is not permitted to deny the utility of the invention ; but the 
acts of infringement ccwnplained of here were practically committed by 
Schmidt himself while he was acting for the foundry company as one 
of its responsible officers. On the ground, therefore, that the utility 
of fte patent is not apparent, and that upon all the evidence we cannot 
avoid die conclusion that the groove in question serves no useftd pur- 
pose, we are obliged to hold that the claims in suit are void. 
The decree dismissing the bill is therefore affirmed. 



GARRISON et al. v. EAGLE WAGON WORKS et aL 

(Circuit Ck>urt of Appeals, Second Circuit. November 9, 1915.) 

No. 30. 

Pawkts ^=:>328 — ^Vauditt and Infbinqemsnt — ^DuicpiNo Cab. 

The Lawrence patent, No. 045,816, for a dumping car having a hopper 
bottom with hinged doors swinging downward to discharge the load and 
a double run of equalizing chain to hold them securely in place when 
closed, as to the latter feature was not anticipated and discloses patent- 
able invention ; also held infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

€=»For otlier cases see same topic A KEY-NUMBER Id all Key-Numbered Dicrests & Indexes 
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Suit in equity by William T. Garrison and another against the 
Eagle Wagon Works and William Deveson, for infringement of pat- 
ent No. 645,816, granted March 20, 1900, to George H. I^wrence, for 
a dumping car. Decree for defendants, and complainants appeal. 
Reversed. 

The following is the opinion of the trial court: 

In this action complainant asserts that defendant infringes the Lawrence 
patent for a dumper freight car by manufacturing a dumping wagon, intended 
to be drawn by horses, or at all events not to be self-propelled. Defendant's 
wagon is constructed in conformity with patent 699,262, issued May 6, 1902, to 
Van Wagenen. 

In Eagle Wagon Works v. Columbia Wagon Co. (D. C.) 181 Fed. 150, the de- 
fendant in this case sued one alleged to infringe the Van Wagenen patent. In 
that; suit the Lawrence patent was cited as an anticipation of the Van 
Wagenen invention. The defense was held not good, and the result affirmed 
in 183 Fed. 772, 106 C. C. A. 137. Unless this trial court is to take the unusu- 
al and extreme course of disagreeing with the Circuit Court of Appeals for 
the Third Circuit, this action must fail, provided the record be not so very 
different as to compel a different Judgment. 

This is the contention of present complainant, who asserts that the record 
in the Third circuit case "contained no proof that road wagons of the dumj)- 
Ing type were frequently constructed with bottom doors hinged transversely, 
instead of longitudinally, and were perfectly operative." In my judgment it 
Is very doubtful whether the present record does contain evidence that road 
wagons of the dumping type with doors transversely hinged were "perfectly 
operative." It is even more doubtful whether such road wagons, even if opera- 
tive mechanically, were so successful as to close the door of invention to those 
devising wagons of the kind manufactured by this defendant 

It does not infrequently happen that a new record in a new case requires 
the abandonment of earlier decisions on the same patent But it is also true 
that the first decision on a patent furnishes a species of target at which evi- 
dence may be directed In future litigation. Such evidence ought to be criti- 
cally considered, and unless It is very strong earlier decisions should be ad- 
hered to. I do not think that the new evidence before this court is very strong, 
and I am sure that it is not sufficiently compelling to require this trial court to 
disagree with the appellate tiibunal of the Third circuit 

Bill dismissed. 

H. T. Fenton, of Philadelphia, Pa., for appellants. 
Frederick G. Bodell, of Syracuse, N. Y., and A. E. Parsons, of 
Syracuse, N. Y., for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The improved dumping car belongs to 
tlie class in which the load is dumped by opening the bottom. The 
bottom is composed usually of two hinged doors, which normally are 
closed and held in closed position by some device; when released they 
swing downward, and the load falls or slides out ; thereafter the doors 
are again raised into place and the car is ready to receive another 
load. The specification states that car is "simple and durable in con- 
struction and arranged to permit of conveniently opening and secure- 
ly closing the doors without danger of unequal closing of said doors 
and a consequent loss of the loaded material." The structure in all 
its details is very clearly set forth. Figs. 2 and 3 here reproduced will 
make the description easy to understand. Fig. 2 is a plan view of the 
bottom of the car viewed from below. Other figures and the use of 



Digitized by 



Google 



GABRI80N Y. BAOLB WAGON WOBK8 



161 



the word "hopper" indicate a car with sloping sides rutining down to 
the doors, so that when the latter are open the loan will readily slide 
dowTi to the aperature of discharge. Figure 3 is a sectional slide ele- 
vation on the line 3,3 indicated on Figure 2. 




The patentee states that the hopper bottom "is provided with usual 
doors C C " connected by hinges D U , with the hopper-bottom, so 
as to readily swing into an open position when released. At one side 
of the hinge D for the door C is arranged a framework B, in which 
is joumaled a transversely extending winding shaft P, provided at 
one outer end with a square offset F' for the frame of a crank arm 
or other device to allow the operator to turn the shaft ; the shaft be- 
ing provided near the offset P with a ratchet wheel G, adapted to 
be engaged by a pawl G' to lock shaft F against accidental unwinding. 

"On the shaft F wind the ends of a chain JET, extending longitudinally of 
the car and transversely across the doors C C and under pulleys /, Joumaled in 
suitable bearings, at or near the free ends of the doors O' at the under side 
thereof. The chain B then extends to and passes over pulleys J joumaled in 
suitable bearings in the framev^ork E' secured to the hopper bottom A at one 
side of the hinge D." 

The patentee then describes a method of arranging the pulleys / 
and their journals, so that when the doors are closed there is formed 
"a truss chain for securely holding the door." This feature is referred 
229 F.— 11 
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to only in claim 4, which is not involved in this suit. The specification 
then proceeds to detail the processes of opening the doors by releasing 
the pawl and of closing them by turning the shaft F and winding up 
the ends of the chain. These are so apparent from a glance at the 
drawings that description may be omitted. The patentee then points 
out the advantages of his structure as follows : 

"Now it is evident that in case there is any slack in one of the runs of 
the chain it is readily equalized owing to the chain passing over the pulleys J, 
spaced apart on the car body and on the side of the doors opposite to that on 
which the shaft F is located. Hence the two runs of the chain push equally 
on the doors» near the ends thereof, and consequently both doors are swung 
properly into a closed position and are held in this position against accidental 
opening or against sagging at one end of the door owing to the equalized chain, 
the ends of which are uniformly wound up on the shaft F^ the latter being 
locked against rotation by the pawl Q' engaging the ratchet wheel G." 

The claims in controversy are : 

"1. A dumping car, provided with a winding shaft located on the tinder side 
of the car and at one side of the dumping doors, and an equalizing chain ar- 
ranged for winding at its ends on said shaft, the chain extending transversely 
across the dumping doors and having a traveling connection with the car, to 
allow the chain to equalize, substantially as shown and described. 

"2. A dumping car, provided with a winding shaft on the under side of the 
car body and at one side of the dumping doors, an equalizing chain arranged 
to wind at its ends on said shaft, the chain extending transversely across the 
dumping doors and car body, and pulleys on the car body at tiie side of the 
doors opposite that at which the shaft is located, the chain passing over said 
pulleys, to allow the chain to equalize, substantially as shown and described. 

"3. A dumping car, provided with a winding shaft on the under side of the 
car body and at one side of the dumping doors, an equalizing chain arranged 
to wind at its ends on said shaft, the chain extending transversely across the 
dumping doors and car body, pulleys on the car body at the side of the doors 
opposite that at which the shaft is located, the chain passing over said pulleys, 
to allow the chain to equalize, and door pulleys on the under side of the doors 
at or near the free ends thereof, and under which the chain passes from the 
winding shaft to the car body pulleys, substantially as shown and described." 

It often happens that a patentee's description will indicate in detail 
the points in which his device differs from those of the prior art. 
There is no such detailed indication here. It will therefore be neces- 
sary to refer to the prior art as disclosed by the record to ascertain 
just what it is which Lawrence showed by way of improvement: when 
that is disclosed we can see whether it constituted patentable invention. 
Vehicles with dumping bottom are used on ordinary roads and on 
railroad tracks; so far as the arrangements for opening or closing 
their dumping doors are concerned they belong to the same art. This 
prior art may be considered in the order in which it is given in the 
reference index. 

One Deveson identified a sketch of what he called "old style Watson 
wagon/* which he said he had dealt in — ^presumably prior to the patent 
in suit. We find no such sketch in the record, but from his testimony 
it is apparent that it had two chains with no equalizing device. The 
Watson patent, 378,272, February 21, 1888, shows a dumping wagon in 
which the bottom of the wagon box is divided lengthwise through the 
center, the two hinged parts swinging downwardly to discharge the load. 
The doors are swung up into place and held there by four separate 
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chains wound on two drums, each chain is independent of the others. 
Each door is held in place by a puill upward and at each outside corner, 
no chain runs under either door crosswise or lengthwise. The John- 
son patent, 474,744, May 10, 1892, shows bottom doors opening trans- 
versely ; it has a single chain which runs only once transversely across 
the middle of the doors. There is no equalizer and the chain crossing 
the doors once only, there is nothing to be equalized. Brown, 131,248, 
September 10, 1872; Hoadley, 183,396, October 17, 1876; Hubbard, 
303,518, August 12, 1884, and 295,174, March 18, 1884, show equaliz- 
ing devices for whiffletrees, Haas, 293,167, February 5, 1884, shows 
a machine for drawing metal bars in which there is an equalizing 
device. Scherer, 451,173, April 28, 1891, has an equalizer in a burial 
apparatus. It needed no reference to these remote arts to establish 
the proposition that the mechanic art was familiar with various de- 
vices for equalizing the pull of cables, ropes, and what-not. But if 
Lawrence was the first to place under the bottom of a dumping car 
two runs of chain across both doors so located as to hold them effi- 
ciently and to secure such an equalizing of the pull on the chain, when 
wound up, that the chain presses uniformly against both doors, we do 
not see why he should be deprived of the fruits of his ingenuity be- 
cause he employs one or more common mechanical devices in carry- 
ing out his method. That he was the first to do this is manifest from 
the record. Indeed upon the argument defendant's counsel admitted 
that the use of an equalizer in connection with a dumping car the bot- 
tom of which is held up by runs of chain was new with Lawrence. 
We find no file wrapper in the record, nor any action in the Patent 
Office which would call for any modification of the claims in contro- 
versy, which in plain language cover the simple and apparently useful 
device which Lawrence disclosed. Does the defendant's device in- 
fringe? It has the two hinged doors, the single chain underrunning 
than twice and an equalizing device at the side opposite the shaft on 
which the ends of the chain are wound, such equalizing device op- 
erating as Lawrence's does and accomplishing the same result. It is 
contended, however, that infringement is not shown for the following 
reasons. 

1. Defendant's wagon is not a railroad car for dumping coal ; it is 
a road wagon for dumping dirt or stone. For anything Siat appears 
in the record this is a single art ; so far as the opening and dosing of 
the doors is concerned there is no difference between a dumping car 
and a dumping cart. At the opening of his specification the patentee 
says that his invention relates to railroad coal-cars of the hopper 
bottom type. He had already stated that he had invented a new and 
"improved dumping car." There is nothing in his drawings to indi- 
cate that the device is not adaptable for carts as well as cars. In his 
claims he does not confine himself to railroad cars, in each of them 
referring to the vehicle in which his arrangement is to be placed as 
a "dumping car." 

2. That in defendant's car the opening between the doors runs fore 
and aft, instead of transversely. For some sort of dumping the one 
method may be preferable to the other, but the chains of defendant 
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which cross the doors fore and aft near their free edge, work in the 
same way as plaintiffs and are equalized in their effect just as plain- 
tiffs are. 

3. As an equalizer the defendant sometimes uses a single large 
wheel instead of the two small wheels //; sometimes it uses a yoke 
pivoted centrally as here shown to the ends of which the chain is at- 

tached. These are manifest equiva- 
--"^, /T lents. 

4. That defendant's device is pat- 
ented. It is made under patent to 
Van Wagenen, 699,262, May 6, 1902 
(application August 8, 1901), a junior 
patent to Lawrence's. But a junior 
patent may have some additional fea- 
ture of improvement, which will be 
found patentable over the senior pat- 
ent, and nevertheless a structure made 
under it will infringe if it includes 
tlie patentable feature of the senior 
s patent. This Van Wagenen patent 

' was sustained by the Court of Ap- 

peals, Third Circuit, in a suit brought 
by the present defendant against the 
Columbia Wagon Company. 183 
Fed. 771, 106 C. C. A. 137. In that suit the Lawrence patent was cited 
as an anticipation. We do not know what the record in that suit dis- 
closed ; but if the same question were presented to us on the record 
here we should be strongly inclined to reach a different conclusion. 
The Third Circuit laid much stress on the circumstance that in the 
Lawrence patent the runs of chain extend transversely across the dump- 
ing doors, whereas in Van Wagenen they run across the doors near 
their meeting edge. This is a necessary result of the one set of doors 
opening fore and aft while the other opens across. The court says 
nothing at all about the equalizing of the chain stress, which seems to 
us the really important contribution of Lawrence to the art. However 
the question of tlie patentability of the Van Wagenen patent is not 
here ; and in the suit in the Third Circuit the defense of noninfringe- 
ment was not raised. It may be noted that in a later Van Wagenen 
patent, 779,891, January 10, 1905, the equalizing yoke is eccentrically 
pivoted; this secures such a modification of action that one door is 
closed a trifle sooner than the other. If tliis modification subserves a 
useful purpose the later Van Wagenen device would no doubt be pat- 
entable despite the Lawrence patent, but it would nevertheless infringe 
that patent since its equalizer operates just as Lawrence's does to keep 
an equal strain on both doors when closed, holding them more firmly 
in position than the single unequalized chain of tlie prior art, or the 
plurality of independent chains which obviously required careful reg- 
ulation to insure a constant equal pressure by each chain. 

The decree is reversed, with costs, and cause remanded, with instruc- 
tions to enter decree in accordance with tliis opinion. 
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CHEATHAM ELECTRIC SWITCHING DEVICE CO. v. BROOKLYN RAP- 
ID TRANSIT CO. et aL 

(District Court, Bw D. New York. December 21, 1915.) 

No. 3-11. 

Patents ^=s>32S — Suit fob Infeingeiiient — Issues — ^Scope or Decree. 

A judgment at law for infringement was recovered against two de- 
ftodants, the infringing article being an electric railway switch of a type 
known as "Na 14." Afterward suit in equity was brought against the 
same defendants to recover on account of additional switches of the 
same type put in use by defendants after the Judgment and a decree for 
complainant was entered. On the accounting complainant offered evi- 
dence of the use by defendants of another type known as "No. 15," which 
was excluded on the ground that the question of infring^nent by that 
type had not been tried, whereupon complainant brought a second equity 
suit against the same and other defendants, in which such question was 
tried and decided In favor of defendants. Pending the hearing the patent 
expired. Defendants had ceased to use No. 14 switch before commence- 
ment of the suit Held, that under such circumstances complainant was 
not entitled to take a decree against the new defendants for infringe- 
ment by the No. 14 device, which was a question not litigated as against 
them and not in itself within the equity jurisdiction, since there was no 
ground for injunction, and the remedy at law was adequate. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§'596-5©9; Dec. 
Dig. «=>323.] 

In Equity. Suit by the Cheatham Electric Switching Device Com- 
pany against the Brooklyn Rapid Transit Company, the Brooklyn 
Heights Railroad Company, the Nassau Electric Railroad Company, 
the Brooklyn, Queens County & Suburban Railroad Company, the 
Coney Island & Brooklyn Railroad Company, and the Transit Devel- 
opment Company. On motion by complainant for decree. Denied. 

For former opinion, see 227 Fed. 613. 

0. Ellery Edwards, Jr., of New York City, for plaintiff. . 
T. J. Johnston, of New York City, for defendants. 

CHATFIELD, District Judge. A decree was entered in this case 
upon the 19lh day of October, 1915, dismissing the bill upon an opin- 
ion made herein upon the 18th day of October, 1915. This decree has 
been vacated, in order to listen to an application for reargument which 
has now been denied,^ and also to consider certain motions made by 
the plaintiff and which he was prevented from urging, through acci- 
dental default in attendance at the time the said decree was noticed 
for settlement and entry. The objections are so fundamental that the 

^Thls was. a motion for reargument, based upon the decision by the Circuit 
Court of Appeals of the Second Circuit, on the 9th day of November, 1915, 
in the case of Garrison et al. v. Eagle Wagon Works and WlUlam Deveson, 229 
Fed. 159, CCA. . 

Chatfield, District Judge (in memorandum). Motion for rehearing denied. 
The claims of the Lawrence patent allow the use of equivalents. The claim 
of Cheatham, however, was not of the same character. This was the point 
of the decision as it was madeu 

November 29, 1915. 
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court of Its own motion set aside the decree, so as to dispose of these 
questions upon the merits. 

The complaint upon which the action is brought charges infringe- 
ment during the term of six years last past of patents Nos. 612,702 
and 917,541. A reference to the opinion in Cheatham v. B. R. T. (D. 
C.) 226 Fed. 495, and to other parallel cases in (D. C.) 197 Fed. 563 
(C. C.) 191 Fed. 727, 203 Fed. (D. C.) 285, Id., will give details of the 
previous litigation. The complaint then alleges the institution and trial 
of actions against the Transit Development Company and the Nassau 
Electric Railroad Company, based upon claim 3 of the earlier patent, 
and claims 1 and 2 of the later patent, and having to do with a cer- 
tain switch used as a part of the defendants' structure and known as 
the No. 14 type switch. The complaint in this suit recites the verdict 
and judgment of the jury, including the assessment of damages for six 
switching devices installed by tlie Transit Development Company upon 
the lines of the Nassau Company, and two additional devices upon one 
of the other lines of the Brooklyn Rapid Transit system. The com- 
plaint then contains the usual averments and prayers, including in- 
junction and destruction of the devices. 

Issue was joined by an answer denying the validity of the patent and 
generally denying information as to the various allegations of the com- 
plaint. The defendants denied also any community of purpose or act 
in any of the matters charged to be infringement. The defendants then 
admitted the maintenance and general result of the suit brought against 
the Transit Development Company and the Nassau Electric Railroad 
Company just referred to, and also set up the bringing of a second ac- 
tion, on or about July 11, 1911, against the same two defendants for 
such additional devices of the No. 14 type as had been installed or used 
since the judgment in the earlier action. The answer then alleges that 
(upon reference to a master in the second action, following a decree 
for injunction and accounting) not only had evidence been presented 
showing infringement by switches of the No. 14 type, but the plaintiff 
had attempted to claim and prove infringement by and damages for 
the installation and use of a changed form of switch known as the 
No. 15 type switch. This the plaintiff claimed was made up of non- 
patentable equivalents for the parts of the No. 14 switci, and sought 
to have the master include it as an infringement at the time of the 
accounting. 

This the master refused to do, and application was made to the 
court therefor, which, in an opinion in (D. C.) 197 Fed. at page 566, 
upheld the action of the master. The intent of this decision was to 
compel the plaintiff to institute a new suit against such defendants as 
could properly be made parties, and to allow the trial of all issues 
which could be heard upon all testimony pertaining thereto which 
might be brought out upon the trial. The present action was there- 
upon begun, and an application for preliminary injunction was de- 
nied, as involving the same question which the court had refused to 
consider in the previous action, and as trial could be had substantially 
at once. Cheatham Electric Switching Device Co. v. Transit Develop- 
ment Co. (D. C.) 226 Fed. 495. Upon the trial the previous adjudica- 
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tion, of validity of the claim sued on, was recognized, and again upon 
consideration of the issues as urged by the new defendants the same 
result was reached with respect to claim 3 of patent No. 612,702. But 
the court then held that infringement of that claim was not shown by 
the type 15 switch. Opinion filed October 17, 1915. 

The record of the case shows clearly that the witnesses for both 
parties treated the model presented in court, and known as the No. 14 
type, as a mechanical embodiment of the plaintiff's structure. The 
defendants continued to object throughout the trial to any statement 
that the defendants were bound by the previous verdict or judgment 
as an adjudication against them, and to any use of this No. 14 device j 

as a structure adjudicated to be an infringement of claim 3 of the 
first Cheatham patent. But no proof was offered and no contention 
apparently raised that if claim 3 of the first Cheatham patent were 
valid, and if the type 14 switch were th8 subject-matter of the action, 
there would be any reason for the court's directing a different judg- j 

ment than that which had been the result of the first trial before the i 

jury, and of the second action involving the No. 14 switch. The ' 

court therefore overruled the objections of the defendants and went 
ahead with the action, rendering its opinion to the effect that the de- 
fendants were not infringing by the use of the so-called No. 15 switch, 
but upholding the validity of the patent. Judgment was entered ac- 
cordingly by the decree which has been vacated. 

The plaintiff now contends that he is entitled upon the pleadings and ! 

upon the proof to a judgment in his favor against all the present de- 
fendants for the use of the No. 14 switch, within the period of six 
years, and that the action should be dismissed only in so far as it is 
based upon alleged infringement by the No. 15 switch. The plaintiff 
claims further that upon such a decree the matter should be sent to 
the master to take evidence as to the use by these present defend- j 

ants of the No. 14 switch. An examination of the record shows that ! 

the No. 14 switches referred to had all been removed from the de- | 

fendants' system prior to the time of the trial. They are the same as 
the switches for which the Transit Development Company has been 
held responsible in the preceding suit 

There appears to be no reason why the plaintiff should be given 
a judgment against two sets of defendants with respect to the use 
of the No. 14 devices, although as was said in the opinion in this 
case the various defendants are so united in interest that they might 
be held to have common knowledge of litigation affecting one of them. 
Nevertheless they are different in identity and may have different legal 
responsibilities. The issue of validity and infringement should not 
be disposed of against these new parties unless equitable relief is prop- 
er and a case is made out against them. 

The defendants opposed the proposition that these defendants are 
bound by the adjudication against the Transit Development Company 
and the Nassau Company, but they also complicated their position by 
strenuously objecting to any evidence upon this trial as to tiie identity 
of use by the Transit Development Company and by different de- 
fendants in the present action, while at the same time insisting that 
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the judgment recovered in the previous action is a bar to an additional 
judgment in the present case. 

Nevertheless the court cannot see that this affects the situation. If 
the plaintiff has a cause of action for damages against the present de- 
fendants, for their previous use of the No. 14 switch, and if his rights 
cannot be entirely protected by the judgment recovered in the suit 
against the Transit Development Company, he has an adequate rem- 
edy at law therefor, and cannot now turn the decision in favor of the 
defendants, upon the issue of infringement with respect to the No. 15 
switch, into a judgment in equity with an accounting for damages 
based upon the acts of infringement for which no relief is shown to 
be necessary in equity, and for which apparently he has already a 
judgment that is adequate and in which judgment responsible parties 
are also bound by injunction to secure the same results. 

The motion of the plaintiff*for a decree in his favor is denied, and 
the decree as previously entered for the defendants may be settled 
upon notice. 



MEB'GBNTHALER LINOTYPE CO. V. INTERNATIONAL TYPESETTING 
MACH. OO. (two cases). 

(District Court, S. D. New York. December 28, 1914.) 

Nos. 10-26e, 10-311. 

1. Patents ^=>129 — Surr fob Infbingement — Estoppel to Dent Validity. 

Where a patentee, who has assigned his patent, is employed by an al- 
leged infringer for the very purpose of designing a competing device 
which will, if possible, avoid Infringement, there is such privity between 
employer and employ^ that, if infringement results, the employer is af> 
fected by the equitable estoppel of the employ^ to deny the validity of 
the patent, but may, like him, show the state of the prior art. 

[Ed. Note,— For other cases, see Patents, Cent Dig. f § 182%-186 ; Dec. 
Dig. <g=>129.] 

2. Patents ^=>90 — ^Anticipation — Prior Art — Copendinq Applications. 

As between two patents, the applications for which were in the Patent 
Office at the same time, neither is prior art as against the other, although, 
if they are for the same device, there may be a coutest as to priority of 
invention, and either patentee may carry the date of invention back of 
the date of filing his application. 

[Ed. Note.— ITor other cases, see Patents, Cent, Dig. §§ 113-120; Dec. 
Dig. «g=>90.] 

3. Patents ^=>129 — Surr for Infringement — Evidence — Estoppel. 

A complainant Is not estopped to attack a patent, when introduced by 
defendant as a part of the prior art, by the fact that it was one of those 
originally sued on, but abandoned. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §| 182%-186 ; Doa 
Dig. «&=>129.] 

4. Patents <^=>165 — Construction of Claius — "Claim is tiie Measure of 

THE Invention." 

The statement in opinions that "the claim in a patent is the measure 
of the invention" is to be understood as applying to attempts to broaden 
claims beyond their language, and not as precluding a court from inqulr- 

^==>For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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Ing whether the claim as written is warranted by the spedflcation, draw- 
ings, and the prior art 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 241; Dec Dig. 
€=>165.] 

5. Patents ^=>328 — Validity — ^Linotype Mechanism. 

The CJooney and Totten patent, No. 759,601, claim 11, for a magazine 
gate for linotype machines, held void, as too broad. 

6. Patents ^=»328--Valii)ity and Infbingement — Linotype Mechanism. 

The Homans patent. No. 888,402, claim 14, for a magazine gate or 
matrix locking device for linotype machines, held not infringed. 

7. Patents ^=>328 — Anticipation by Pbiob Use — ^Linotype Mechanism. 

The Kennedy patent. No. 586,337, claims 1 and 2, for a space-band buf- 
fer for linotype machines, held void for prior use of the device by others. 

8. Patents ^=»328 — ^Validity and Infbingement — ^Linotype Mechanism. 

The Rogers patent, No. 619,441, for a vise jaw mechanism for linotype 
machines, olaims 1 and 2, if valid, are narrow, and are not infringed by 
the device of the Homans patent. No. 1,107,758, claim 4 held invalid, as 
too broad. 

9. Patents €=»328 — ^Validity and Infbinqement — ^Linotype Mechanism. 

The Champion patent, No. 719,436, and the Morehouse patent. No. 826,- 
593, both relating to vise jaw mechanism for Unotype machines, held not 
infringed. 

10. Patents ^=>328 — ^Invention — ^Linotype Mechanism. 

The Rogers patent. No. 630,112, for a pi-stacker or sorts-holding at- 
tachment for linotype machines, held void for lack of InveDtion, and also 
for prior use. 
IL Patents ^=s>328 — Validity and Invention — ^Linotype Mechanism. 

The Muelheisen patent. No. 718,781, claims 2 and 3, relating to maga- 
zine channels for linotype machines, held not infringed. 

12. Patents ^=»328 — Infringement — ^Linotype Mechanism. 

The Dodge patent, No. 797,412, claim 9, for a magazine supporting 
frame in linotype machines, held not infringed. 

13. Patents ^=:»328 — Infbingement — Linotype Mechanism. 

The Homans patent, No. 830,436, claim 7, for a magazine supporting 
frame for linotype machines, held infringed by the device of the Homans 
patent. No. 1,116,280. 

14. Patents ^=»328— Validity and Infbinoement— Linotype Mechanism. 

The Kennedy patent. No. 797,436, claim 1, for a keyboard lock for lino- 
type machines, conceding its validity, if narrowly construed, held not in- 
fringed. 

15. Patents ^=>328 — ^Validity and Infringement— Linotype Mechanism. 

The Hensley patent. No. 643,289, claims 1, 2, and 3, for a mold-resistant 
device for linotype machines, held valid and infringed. 

IC Patents ^=>328 — Validity and Infbingement — ^Linotype Mechanism. 
The Dodge patent. No. 739,996, claims 1, 2, and 3, for a mold support 
for linotype machines, held infringed. 

17. Patents €=»328 — Invention — Linotype Mechanism. 

The Bedell patent. No. 787,821, claims 1, 2, and 3, for a gear wheel for 
actuating the second keyboard roll in linotype machines from the first, 
held void for lack of invention. 
IS. Patents ^=»328 — ^Infringement — ^Linotype Mechanism. 

The Homans patent, No. 837,276, claims 1 and 9, for a knife-adjusting 
device in slug-trimming mechanism for linotype machines, held not in- 
fringed. 
19. Patents ^=^328 — Infringement — ^Linotype Mechanism. 

The Rogers patent, No. 925,843, claims 1, 2, 3, and 4, for a mold disc 
support for linotype machines, construed, and held not infringed. 

#=»For other cases see same topic A KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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20. Patents ^=»32S--Infbingkment-— Linottfb Meohanisic. 

The Bedell patent, Na 848,338, claim 4, for means, operatiye from the 
front of the machine, for disconnecting the ejector slide in linotype ma- 
chines, is limited to the particular means specified, or its equivalent. As 
so limited, held not infringed. 

21. Patents ^=>328 — ^Validity and Infringement — liZNOTTPE MscHANisif. 

The Rogers reissue patent, Na 13,480 (original No. 615,009), claims 6 
and 7, for an elevator for linotype machines employing matrices with two 
characters each, and provided with a movable matrix supporting blade, 
are entitled to a liberal construction, and a broad range of equivalents. 
As so construed, Jield infringed. 

22. Words and Phrases — 'Tieudino'* — ''Resilient'* — "Spring-Supported." 

The word "yielding,'* as used in a patent claim, is not the equivalent of 
"resilient," or "spring-supported," but may be applied to a part which is 
retractable at will. 

[Ed. Note. — For other definitions* see Words and Phrases, First and 
Second Series, Yielding.] • 

In Equity. Suits by the Mergenthaler Linotjrpe Company against 
the International Typesetting Machine Company. Decree for com- 
plainant in first case, and in part in second case. 

There are enumerated in the pleadings as the subject of suit 28 pat- 
ents, but only those hereinafter specifically considered were finally 
put in issue. Either by reference in the bills of complaint or by notice 
of particulars, complainant specified before trial the several claims of 
the patents relied upon and said to be infringed. At or immediately 
before hearing, many of these claims were withdrawn from the con- 
sideration of the court, and no evidence was given in support of any 
claims, except those hereinafter specifically mentioned. 

Frederick P. Fish and Robert F. Rogers, both of New York City, 
and Odin Roberts, of Boston, Mass., fpr complainant. 

Edmund Wetmore and Robert D. Eggleston, both of New York 
City, for defendant. 

HOUGH, District Judge. There having been no formal discontinu- 
ance of these actions, either in respect of the patents as to which suit 
was practically abandoned, or as to the claims originally relied upon 
and then withdrawn, the defendant is entitled to a decree dismissing 
the bill as to said patents and said claims. Such dismissal will not be 
without prejudice, but will be general. 

Complainant has for many years developed, improved, manufac- 
tured, and sold what are generically known as "Linotype Machines," 
originally constructed under the well-known Mergenthaler patents. It 
was so often said in argument and briefs that it may be here asserted 
that the basic and organization patents on composing machines have 
expired, and that, during the life of the patents which insured control 
of the business, every eflFort has been made by complainant to obtain 
by invention or purchase what are commonly known as improvement 
patents. 

Mr. Dodge, who for many years has been the president of complain- 
ant, is himself a frequent patentee, and Messrs. Rogers and Kennedy 

iSs»For other cases tee same toplo A KST-NUMRER in all Key-Numbered DlgesU ft Indexes 
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have contributed a good many inventions ; Mr. Rogers especially hav- 
ii^ been for years in the employment of complainant, primarily as an 
inventor. Mr. Homans was likewise a frequent patentee, whose in- 
ventions (in so far as they related to linotypes) were apparently in- 
variably assigned to complainant; but it does not appear whether he 
was regularly employed on a salary. 

By these usual and proper miethods complainant has acquired, 
and now owns, all the patents here in suit and some dozens of 
those put in evidence. As the result of what may be called syndicated 
invention of this kind, complainant possesses (as shown by the ex- 
hibits herein) a long line of subsidiary inventions or patents, each one 
covering some specific part of the standard Mergenthaler linotype, a 
machine used all over tlie world and exemplified by the exhibit refer- 
red to during the leng^y trial of these cases as the "No. 5." Upon 
the expiration, in 1912, of the latest patent regarded as basic and af- 
fecting such machines, the defendant company was organized, for the 
expressly avowed purpose of making (inter alia) a machine which at 
two-thirds of the price would be the equivalent of and do just as good 
work as the No. 5. I think it proven that, with some possible excep- 
tiwis in small detail, defendant has succeeded in this effort, the result 
of which has been referred to during this litigation as "Exhibit 23/' 
or the "Intertype." 

As shown by its advertisements and publications of divers kinds,, 
defendant used in producing Exhibit 23 the services of Mr. Homans, 
who has been held out to the world as the deviser or designer or or- 
ganizer of linotype No. 5. Defendant has sought to induce the pur- 
chase of machines like Exhibit 23 by statements (in divers forms) that, 
its machine had been designed by Mr. Homans, and such words have 
been used as the following : 

"The Intertype (Exhibit 23) is the better machine because it was designed 
by the man who invented the Model 5 linotype ; he put into the Intertype the 
result of seven years' experience with the Model 5." 

It does not appear that Homans has become a shareholder or officer 
of defendant, nor does the. evidence reveal the exact nature of his busi- 
ness relations ; but it is in evidence and has been admitted that defend- 
ant induced Homans to terminate business relations with complainant, 
in order that he might make for it something that could be sold in com- 
petition with complainant's No. 5 without infringing the long line of 
secondary, subsidiary, or improvement patents owned by complainant, 
and to which Mr. Homans had made substantial contributions. 

Before taking up the various patents in suit, it seems best to state 
generally my position on several questions of law which have .been 
fully argued, even though the view taken as to invention and infringe- 
ment may render some of these points inapplicable. 

Estoppel as to Patents by Homans. 

[1] 0)mplainant asserts that defendant, though a corporation, is so 
associated and has so co-operated with Mr. Homans for the purpose 
of making and selling the thing (Exhibit 23) charged to be an infringe- 
ment as to affect said defendant with an equitable estoppel, preventing 
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it from alleging invalidity of any patent by Romans affecting the lino- 
type and here in suit. This proposition is worked out from the ad- 
mitted doctrine that a patentee who has sold his patent is estopped to 
deny its validity when pursued by his own assignee. 

Homans is not a defendant here; no injunction is sought against 
him. He personally is not said to be an infringer, and defendant relies 
upon the cases of Boston Lasting Machine Co. v. Woodward, 82 Fed. 
97, 27 C. C. A. 69, Babcock & Wilcox Co. v. Toledo Boiler Works Co., 
170 Fed. 81, 95 C. C. A. 363, and Trussed Concrete Steel Co. v. Cor- 
rugated Bar Co. (D. C.) 214 Fed. 393. The ground of decision in 
these cases is well stated by Putnam, J. (82 Fed. at page 98, 27 C. C. 
A. 70), thus : 

"While a person occupying a subordinate position may be In privity with his 
principal, in the sense in which that word may properly be used in this 
connection, the reverse Is not ordinarily true." 

This means that, because Homans is an employe or subordinate, the 
defendant cannot be said to be in privity with, him ; and as Homans 
himself could not be enjoined in this suit, it is impossible to work out 
an equitable estoppel as against the corporation employing him, which 
is not technically in privity with him. As a piece of technique this 
statement is doubtless correct, but I cannot admit that equitable es- 
toppel is to be limited to such narrow grounds. 

The first question in each litigation is to decide the nature of the em- 
ployment by an alleged infringer of the assignor patentee. If he is a 
mere subordinate, if he acts only under instructions, if he is not the 
brains of the infringing combination, it is obviously improper to pro- 
mote him out of his place and treat the employer as the equal of the 
employe. But where a man who has assigned his patent is employed 
by an alleged infringer for the very purpose of avoiding (if possible) 
his own patent, and when the designing of such evasion is definitely 
committed to said patentee, it appears to me that such unusual rela- 
tion between the employer and employe calls for an application of the 
equitable rule of which as yet no instance is found in the books. 

Believing the circumstances shown here to be quite new, I am of 
opinion that they warrant the holding that this defendant, so far as its 
Exhibit 23 is concerned, is estopped from denying the validity of any 
patent granted to Homans assigned to the complainant, sued upon here, 
and said to be infringed by said exhibit. Such an estoppel, however, 
no matter against whom it may be upheld, is '^limited in character, and 
[even] an assignor, when subsequently sued for infringing the as- 
signed patent, may show the state of the art for the purpose of limiting 
its scope." Babcock, etc., v. Toledo Co., supra, 170 Fed. at page 84, 
95 C. C. A. 366 ; Standard Plunger, etc., Co. v. Stokes, 212 Fed. 941, 
129 C. C. A. 461. 

Copending Patents as Anticipations. 

[2] It is thought to be plainly established in this circuit by control- 
ling authority that as between two patents, the applications for which 
were in the Patent Office at the same time, neither is prior art as 
against the other; the reason for the rule being that, assuming each 
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applicant to be a person skilled in the art, neither could know of the 
other's confidential communication to the Commissioner of Patents 
contained in his application. 

But this does not prevent a contest between two such patentees as 
to who was the original inventor ; such contest, however, being predi- 
cated upwi the assumption that the two patents are for the same de- 
vice. Either or both of the patentees may by competent evidence carry 
the actual date of invention back of the assimied date, viz., the day 
when application was filed- Sundh Electric Co. v. Interboro Rapid 
Transit Co., 198 Fed. 94, 117 C. C. A. 280; Vacuum Engineering Co. 
V. Dunn, 209 Fed. 219, 126 C. C. A. 313. 

The Admissibility and Effect of Mergenthaler Patent 614,230. 
[3] This patent is owned by complainant, and was originally sued 
upon, but abandoned. The complainant has introduced evidence to 
show the patent inoperative, and to this evidence defendant objected, 
on the ground that it was inconsistent for complainant to first sue on a 
patent and then attack it. I am of opinion that a conclusive answer to 
this contention is that defendant itself introduced the patent mention- 
ed in order to show the state of the prior art. Whatever inconsistency 
might have resided in plaintiff's attacking its own patent was cured by 
the introduction of the document in evidence by defendant. 

Construction of Claims. 

[4] All of the patents here in suit relate to mechanical devices, pos- 
sibly important in themselves, but in comparison to the aggregate of " 
invention displayed by the linotype machines very small indeed. Each 
of them displays by diagram and describes in words a particular method 
of arriving at a certain result. Most of them contain in their specifica- 
tions the cautionary statement that the applicant shows his preferred 
method, but that other methods of producing the same beneficial effect 
will occur to the skilled mechanic. The claims in suit are frequently, 
if not usually, for combinations, couched in very broad and general 
terms. 

This condition is not infrequent, but it must be unusual for so many 
instances thereof to occur at a single hearing ; and naturally, therefore, 
discussion has been acute as to the proper method of approaching, con- 
sidering, and interpreting patent claims generally, and claims of the 
kind above described in particular. Complainant has insisted that its 
claims are to be taken literally, and that, if any given claim reads upon 
the device said to infringe, it is the duty of the court to instantly apply | 

such language as is found in National Enameling, etc., Co. v. New I 

England, etc., Co., 151 Fed. at page 23, 80 C. C. A. 489 : I 

"The rule is fundamental, in the construction of patents, that the claim in i 

the patent is the measure of the Invention. The specification may be referred ' 

to, to explain any ambiguity in the claim, but It cannot be referred to for the ' 

purpose of expanding or changing the claim." J 

And again in White v. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72, 30 L. Ed. 
303, are found the words : 

**The claim is a statutory requirement, prescribed for the very purpose of 
making the patentee define precisely what his invention is ; and it is unjust 
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to the public, as well as an evasion of the law, to constnie it in a manner 
different from the plain import of its terms." 

The language just quoted is from Justice Bradley's famous "Nose 
of Wax^' decision; and it is curious to note that tiie citations made 
above, and many others relied upon by complainant, are from cases 
wherein th^ courts thought that the claims of the patent were so in- 
artifically or insufficiently drawn as not to protect the real invention 
displayed by the specifications and drawings. The thought behind 
such remarks as those just cited is fully and acutely revealed by Wal- 
lace, J., in the National Enameling Case, supra, 151 Fed. at page 29, 
80C. C.A.495: 

"Courts lean towards reading into the claims of a patent such limitations 
as will save the real invention as disclosed by the specification and the prior 
state of the art But when the claims are drawn in broad and nebulous terms, 
with the apparent purpose of enabling the patentee to monopolize an im- 
portant industry, the courts should be slow in attempting to sustain their 
validity by narrowing them beyond the boundaries whicli are clearly warrant- 
ed by the spedflcation." 

But cases frequently arise, and this is one of them, where contest 
rages around the proposition that the claim, though plain enough and 
clear enough, is much broader than the invention. In my opinion there 
is no doubt as to the law of interpretation in such instances. The 
phrase made so much of, "the claim in the patent is the measure of 
the invention," is to be understood in the light of known statute law 
and familiar practice. The claim is what the patentee (or his attorney) 
asserts to be the measure or description of the invention. To be sure, 
it can never be affixed to a patent grant until it has been approved by 
the Commissioner of Patents; but it by no means follows that such 
official approval gives to the claim a sacrosanct character. There is 
one question always open to investigation and capable of being put in 
many ways, namely: Is the claim true? Is it true that the invention 
is measured by the claim in suit? 

If this could not be done, most patent litigations would cease, and 
the specifications of a patent would be useful only to the mechanic who 
wished to construct the patented device. Such expressions as "ex- 
panding'* or "limiting" or "contracting" the claims of a patent are no 
more than expressions of dissatisfaction with judicial efforts to ascer- 
tain the "true meaning and intention of the parties when [the patents] 
were made and allowed," and in ascertaining such true meaning "the 
specification of a patent which forms a part of the same application as 
its claims must be read and construed with the latter." Ottumwa, etc., 
Co. V. Christy, etc., Co., 215 Fed. 362, 131 C. C. A. 504. 

Into that specification is read all the prior art as revealed by legal 
evidence, and it is by measuring the addition to the sum of human 
knowledge shown by the specification to have been contributed by the 
applicant that the truth — i. e., the true meaning of the claim — ^is to be 
discovered. Many a falsehood has passed the Patent Office in the 
shape of a claim; nor has all wisdom in discovering such falsehoods 
been found to reside in the courts, but each investigating authority in 
its turn, from the primary examiner to the Supreme Court, is but en- 
gaged in ascertaining one thing, viz. : What is the invention revealed. 
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not only by the claim (which, after all, is but an opinion), but by the 
specifications, drawings, prior art, and publications as interpreted by 
the aid of human experts? 

I do not say it is the only method, but surely it is an orderly and 
legal method, of investigation, to first ascertain whether the mental 
processes, out of which every application for a patent must grow, rise 
to the dignity of invention ; if invention is found, it must be assigned 
to one of those convenient categories justified by a species of secon- 
dary law, and called primary or secondary inventions. When the patent 
has thus been assigned to its rank, the investigator is ready to consider 
the question of equivalents. I do not think it necessary to fortify the 
foregoing statement with authorities, numerous as they are; and it 
has been made only to fairly put on record my own attempted mental 
processes in solving what are really two questions of fact — questions 
which in a jury tri^ are always left to the jury — ^namely, invention and 
infringement 

As to interpretation (or mind working), a good method of procedure 
in a case perfectly illustrative of the problem here presented is well 
shown by Rose Mfg. Co. v. Cox Brass Mfg. Co. (D. C.) 201 Fed. 930. 
This decision of Judge Hazel shows how a man of experience ordi- 
narily operates, in respect of the interpretation of secondary patents. 
It is assumed, without further discussion, that all of the patents here 
involved are of a secondary nature. 

One other statement or admission as to my own preferred method 
of investigating mechanical or design patents may at least assist criti- 
cism. Before it seems to me possible to measure invention, or declare 
the true intent and meaning of the parties, or form an opinion as to 
the truth or falsehood of the claims, or venture upon an interpretation 
thereof, it is obligatory to find out the thing that the alleged inventor 
has made, and to understand how that thing works, what result it pro- 
duces, and how the same is reached. When this thing is ascertained, 
the normal limit of the invention is clearly seen. 

The importance of the invention should next be judged from tjie 
prior art or the absence thereof. When the nature of 3ie thing and 
its importance have been grasped, it is time enough to study the claim. 
If it is found that the claim covers a larger invention than is revealed 
to the eye by the thing constructed and shown, such claim can only be 
fully validated by a consideration of the importance of that thing in 
the light of the prior art; and thus the doctrine of equivalents is 
reached. 

That doctrine itself is but the usual way of expressing the unity or 
severance of form and substance, so finely stated in Winans v. Den- 
mead, 15 How. at page 343, 14 L. Ed. 717. The patents submitted 
for test in these actions, I shall treat in groups in the order in which 
evidence was taken; each patent or group relating to one especial 
device on the Intert3^e. 

I. The Magazine Gate Patents. 

These are Cooney and Totten, 759,501, with claim 11 in issue, and 
Homans, 888,402, with daim 14 in issue. 
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[5] The first of these patents informs us (without contradiction) 
that prior to Cooney's invention it had been the practice to hinge the 
"throat" or channel entrance permanently to the upper end of the 
magazine. It is vital to a successful linotype that magazines should 
be removable, so that as many different fonts of matrices may be used 
as business requires. The throat is rather a delicate portion of the 
magazine, which in other respects is solid and not easily injured. But 
when such throats were permanently fixed to magazines the whole 
apparatus had to be changed whenever it was desired to use a new 
font. This, as Cooney says, "added to the weight and to the labor of 
the attendant," and moreover the throat was liable "to fall out of posi- 
tion [and have] its partitions bent and rendered inoperative." The 
substance of Cooney's invention was to avoid the necessity of provid- 
ing a throat or channel entrance for each magazine, and to put upon 
the linotype a permanent throat, which would serve for any number of 
magazines, with channels corresponding to those existing in the throat. 

The most casual observation of a composing machine shows the 
great value of a device of this nature; but defendant's alleged in- 
fringement does not exist in violation of the claims which cover this 
substantial advance in the art. If a magazine without a tliroat was to 
be removed, it would naturally be tilted in the process of removal, and 
the matrices would tend to fall out. It was therefore necessary to 
provide some method of closing that end of the magazine where the 
throat was placed when in operative position. "For this purpose," says 
Cooney, "we extend a gate or guard across the upper end of the 
magazine." And he proceeds to show a gate consisting of a right angle 
of metal hinged at the angle and so arranged in connection with a 
spring affixed to the magazine proper as to cause one side of the angle 
to operate as a gate by pressure of the spring (through a lever) on tiie 
other side of the angle. When a new magazine was inserted, and the 
throat moved into operative position, a projection on the throat caught 
the gate and lifted it up against the pressure of the aforesaid spring. 
Taking away the throat permitted tlie gate to close again. 

This device is covered (as an incident to the main invention) by sev- 
eral claims, but the only one in suit is in the following language : 

"11. In a llnotyi)e machine, in combiuation with, a removable magazine, a 
gate or guard movably connected to its upper end to prevent the accidental 
escape of the matrices when the magazine is separated from the machine." 

[8] The Homans patent covers an entire linotype machine, and the 
object to be reached is to provide "a simple and inexpensive construc- 
tion and arrangement under which two, three, or more magazines may 
be combined with a single composing mechanism in such manner that 
matrices may be delivered to any line from any one or more of the 
magazines, and also to provide mechanism by which the matrices may 
be returned," etc. As an incident of this machine it was thought de- 
sirable "to lock the matrices in the magazines of each pair when the 
magazine is to be removed from the machine." 

In order to produce this result, Homans shows an apparatus by 
which projections upon a bar are made to underride the side ears of 
the lowermost matrices in tlie various columns or channels of each 
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magazine, thereby "locking the matrices within the magazine." It will 
be observed that this plan of operation does not contemplate merely 
closing one end of a chaimel or passage within which there may be 
one matrix or twenty, and Homans does not call his device a gate or 
guard; it is a "matrix locking device." His specific apparatus is cov- 
ered in several claims, but the only claim in suit is as follows : 

"14. In combination with a supporting frame and a remoTable magazine, a 
movable matrix locking device at the upper end of said magazine, and a 
spring whereby said bar is moved to confine the matrices as the magazine is 
moved from its operative position." 

The Intertype is a single magazine machine, and is substantially 
like that for which Cooney's apparatus was devised. It shows a gate 
or guard normally held over the upper end of the magazine by ribs 
or slats of steel fastened to the gate itself and to the underside of 
the magazine. When the magazine is placed in operative position, this 
gate meets a detent or projection on the main frame of tiie magazine 
support. The magazine itself, being very heavy in comparison with 
the gate, assumes its normal position on the main frame ; but the gate 
is depressed by the action of the detent and the springing or yielding 
quality of the steel slats which normally keep the gate in position. 

It was not new to have a gate or guard at the end of a magazine. 
The only new thing done by Cooney was to interpose a pressure which 
would automatically open a gate as the magazine settled into operat- 
ing position. 

The bill is dismissed as to the Homans patent because I do not think 
that Homans shows a gate or guard at all. He invented a "matrix 
locking device," and in no true sense of that phrase as Homans used 
it is there any such device upon the Intert3rpe. 

The bill is dismissed as to the Cooney and Totten patent, because 
the invention shown, so far as the gate or guard is concerned, is so 
slight as .not to justify or render true such a broad claim as No. 11. 
This claim will read upon any gate. It is thought doubtful whether 
the apparatus on the Intertype is the mechanical equivalent of what 
Cooney exhibits ; but, even if it is, the invention of the patent in suit 
is so narrow as to render it necessary to confine its application to the 
specific device shown. 

II. The Space-Band Buffer Patent 

[7] This is Kennedy, 586,337, with claims 1 and 2 in issue. Mr. 
Kennedy says that the essence of his invention "lies in a buflfer located 
below tJie composing device, which serves the twofold purpose of 
checking the descent of the spacers, in order to relieve their ears from 
shock, and holding the spacers against a turning or twisting move- 
ment." It is not necessary to set forth the claims at length, and the 
spacer in use on the Intertype exactly corresponds to what Kennedy 
describes and is used on the linotype No. 5. 

In ray judgment the only defense to this action is a prior use in 
the office of the Philadelphia Times. It is admitted that proof of 
such use must be beyond a reasonable doubt. This is one of the in- 
stances where seeing and hearing witnesses in a patent suit is partic- 
229 F.— 12 
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ularly valuable. After seeing and hearing especially the witness Roller, 
I am satisfied that he intended to tell the truth, and that when he said 
that he saw a device which (if it existed) was a complete anticipation 
on a linotype machine, and used it before the time that he left the 
employment of the newspaper in December, 1895, I am convinced that 
he did tell the truth. 

As to this patent the bill is dismissed, 

III. Vise Jaw Patents. 

These are Rogers, 619,441, with claims 1, 2, and 4 in issue; Champi- 
on, 719,436, with claims 3, 6, and 7 in issue ; and Morehouse, 826,593, 
with claims 1 and 2 in issue. 

[8] There is no evidence that any of these patents ever resulted in 
commercial machines containing devices exactly like those portrayed 
in the patents. The Rogers device is said to be present in principle 
in linotype No, 5, but physical representation goes no further. In 
all three instances the inventors assigned before issue to the complain- 
ant herein. 

The vise jaw apparatus on the Intertype was designed by Homans, 
and is obviously tiie exact thing shown in a patent to him (No. 1,107,- 
758). The arrangement of the left-hand vise jaw in any of the com- 
posing machines shown to me is a matter of considerable delicacy. 
There must be provided what has been called a "pinching" or "wink- 
ing" movement, by which the jaw moves a microscopic distance to 
firmly grasp the matrices at the moment of presentation to the mold ; 
but, if tliat firm grasp be not released, the matrices cannot be taken 
away by the second elevator for the purpose of redistribution. Con- 
sequently the jaw, which has so slightly advanced to pinch the matrices, 
must after the molding process is completed automatically retreat the 
same distance. 

Since the utility of the linotype depends on its ability to print type 
lines of varying lengths, it is obvious that the vise jaws must be ad- 
justable to a type line of any length within the capacity of the ma- 
chine, and this must be effected without interfering with the above 
referred to pinching or winking process. That process, as above stat- 
ed, is automatic, i. e., it takes place in the normal operation of the 
power actuated machine; but adjustment to the requisite length of 
type line must be done by special human action. 

The operator sitting before the keyboard was formerly obliged to 
get up and go to one side or end of the machine in order to effect 
this change in vise jaw adjustment requisite for type line changes. 
Rogers' patent was not intended to relieve the operator from the neces- 
sity of rising from hi^ seat, but it did provide a swifter and more 
easily operated method of changing the adjustment of the left-hand 
jaw, and is confessedly an improvement upon or rearrangement of 
the parts of the device shown in patent to Mergenthaler, 436,531, and 
specifically illustrated in Figure 17 thereof. (The same letters of 
reference are used throughout the two patents). 

Rogers says (and all tiie evidence bears him out) that the essence 
of his invention resides "in combining with the sliding jaw and the 
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nut an intermediate adjustable support by which the jaw may be sus- 
tamed at different distances from the nut," He accordingly shows 
the same screw as that displayed in the prior Mergenthaler patent, but 
reduces its length and introduces for the sole purpose of regulating 
adjustment a rod or bar. He then sets forth the claims in suit, thus : 

'*L In a linotype machine, the combination of a sliding jaw, a screw and nut 
supported thereby, and an adjustable connection between the nut and the Jaw, 
substantially as described. 

•U. In a Unotype machine, a sliding Jaw, a movable nut or support therefor, 
and an adjustable toothed ccmnection between the Jaw and nut." 

**4. In a linotype machine, the combination of an adjustable Jaw, a longi- 
tudinally adjustable rod or bar to support the same, and a locking device en- 
gaging said bar to hold the same in predetermined positions only, whereby 
the jaw may be speedily set for different standard measures." 

The leading characteristic of claims 1 and 2 is the existence of an 
adjustable connection between the jaw and the "nut" The jaw is of 
course the vise jaw, and the "nut" (m ") is a piece of metal fast to 
the frame of the machine, which at once furnishes support to the rath- 
er long rod or bar {A), and likewise gives a place for regulating the 
adjustment of the same far superior to the process of the prior art^ 
which consisted in unscrewing certain washers at the head of the reg- 
ulating and supporting screw, thereby loosening the same and render- 
ing possible the process of regulation. 

The fourth claim is to my mind an example of an "untrue" claim. 
It will read (except for the word "speedily") upon the devices of the 
prior art, and particularly upon the Mergenthaler machine made un- 
der patent 436,531. 

The Homans device, which is alleged to infringe, consists essen- 
tially of a rack bar extending from the jaw through what may be called 
a nut fixed in the frame. In that fixed nut (or in the frame of which 
the nut IS a part) is a screw ; but there is no screw from the frame 
to a nut, nor is there a bar from the nut to the jaw. I can see no sim- 
ilarity between Rogers' construction, as shown in the diagrams at- 
tached to his patent, and the defendant's device. The case for the 
complainant is summed up by a remark of Mr. Woodward (plain- 
tiflF's expert) in this form: 

"The nut is stationary, but the screw moves and virtually performs the 
fanction of the nut in Bogers." 

It seems to me that this is very far-fetched. In my opinion the 
Intertype does not infringe on the Rogers patent so far as claims 1 
and 2 are concerned, and claim 4, not being justified by the conditions 
of the prior art, must be pronounced invalid. Put in its shortest form, 
my belief on this head is that Rogers did not invent the longitudinal 
adjustable rod or bar in combination with an adjustable jaw and a 
loddng device; he only invented one particular form of such com- 
bination. Viewed most favorably for him, it may be said that he was 
the first to invent that form of the combination which embraced and 
showed adjustable connection between the nut and jaw. I doubt this; 
but, even if it be true, defendant does not infringe. 

[8] It is not necessary to quote the claims of the Champion patent 
in suit The patent may be shortly described as displaying a handle 
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conveniently connected with the bolt (or vertical pin 5) of the Rogers 
patent, whereby that bolt could be raised so as to permit the movement 
of the bar which regulates the adjustment of the vise jaw. This 
handle or button was so placed as to be within reach of the hand of a 
seated operator. Champion then proceeded to claim in combination 
with the apparatus of Rogers "locking devices extended therefrom 
within reach of the operator at the keyboard." This claim, literally 
construed, would prevent anybody else, except Champion, regulating 
the left-hand vise jaw of a linotype machine through means reachable 
by a seated operator* An examination of Champion's device shows 
that it scarcely rises to the dignity of invention. He did not really 
invent nor think of anything else except the particular form of sini- 
ple rock shaft and handle shown in his drawings and described in his 
specification. The patent must be limited to the apparatus shown, and, 
as so construed, is not infringed. 

The Morehouse patent has not been dwelt upon in argument, and 
I do not think it necessary to say more than that, if the claims of 
Rogers have not been infringed by the Intertype, a fortiori those of 
Morehouse have not been violated. 

The bill is dismissed as to all three of the patents concerned in this 
branch of the case. 

IV. The Pi-Stacker Patent 

[10] This is Rogers, 630,112, with claims 1, 2, and 3 in suit. The 
following is an illustrative claim: 

"2. A sorts-holding attachment for a linotype machine, comprising a stick 
or receiver, open at the top and front, a matrix feeding or assembling device 
at one end thereof, and a resistant to sustain the matrices as they are assem* 
bled in line." 

The same enumeration of elements is put into combination claims 
numbered 1 and 3 ; but, whether stated technically as a combination 
or as an enumeration of parts of a machine, there is confessedly but 
one new element. As Mr. Woodward said: 

"The new element is the open stick or holder and the feed device operating 
in that particular way." 

He was then asked: 

"Q. Whiit particular way? A. Well, as a star wheel." 

The rest of the evidence shows that the witness did not mean by 
this statement that star wheels were new, or that a star wheel operat- 
ing to drive or place matrices in an open holder was new. In my 
judgment, this is a device of the narrowest kind; there was nothing 
new about it, except that Mr. Rogers ventured to eject his matrices 
from a well-known tube by a well-known star wheel into a stick or 
receiver which was "open at the top and front." But *he did not quite 
dare to trust to gravity to keep the matrices in place when they had 
reached the open stick, for he left a recess between the bottom and 
back plates into which the lower ears of the matrices could fit. This 
recess was found unnecessary, for it is in evidence that this invention 
is on the linotype No. S, and no such recess is discoverable. The re- 
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Stilt IS that what the patentee did was to take the forward side or par- 
tial side off a perfectly familiar pi-stacker. In my judgment this was 
not patentable invention. It is rather curious to note that the only 
novelty discovered by Mr. Woodward and testified to by him about 
this patent was not even mentioned by Mr. Dodge when acting as at- 
torney for Rogers, as shown by the file wrapper. 

The foregoing; renders it unnecessary to decide the question of prior 
use raised by the introduction in evidence of the Ott. Mergenthaler 
catalogue of 1898 and the replying evidence of Mr. Rogers to the ef- 
fect that he really invented this pi-stacker long before any application 
for patent thereon was made. But it is plainly shown by the catalogue 
referred to that the very thing here patented was offered for sale be- 
fore this application was filed by persons who did not think it worth 
while to ask for" a patent thereon. I am of the same opinion. 

The bill as to this patent is dismissed. 

V. The Magazine Channel Patent. 

[11] This IS Muelheisen, 718,781, with claims 2 and 3 in suit. It is 
stated in argument that in the prior art : 

"Althougb in some instances magazine channels were of different wldtbs, 
they were generally located at the same intervals counting from center to 
center. The distributer was made to release the matrices at equal distances. 
In the earlier machines the reasons for the equal spacing notwithstanding 
differences in the width of the matrices was to permit the interchange of posi- 
tions of matrices in the magazine and a consequent change in the keyboard 
amingement Therefore all of the channels had the same width, namely, that 
of the thickest matrices they had to accommodate, and the distributer rail was 
formed with combinations of the same extent, so as to co-operate with the 
channels described. When much thicker matrices came to be employed, and 
because of the standard construction of the magazine and the fixed length of 
the distributer rails neither could be extended without reorganizing the ma- 
diine, Muelhdsen conceived the idea of adapting the limited space to the much 
thicker matrices by varying the width of the channels, always from center to 
center, and of correspondingly varying the length of the distributing combi- 
nations on the bar." 

I do not think that this is a description of what Muelheisen invented, 
for he says of his own thoughts that in machines — 
"as heretofore constructed the upper ends of the magazine channels have been 
of uniform width, the plates at the entrances being spaced about a quarter 
of an inch apart. The teeth or ribs on the distributing rail were likewise 
arranged to drop a matrix at every quarter inch. I have discovered that by 
making the upper ends of the channels of varying widths to correspond with 
the thicknesses of their respective matrices 30 per cent, additional matrices 
may be included in a magazine of the construction and width now employed, 
and by modifying the present magazine entrance construction I am enabled to 
provide double the variety of matrices now available." 

He then proceeds to show by drawings : 

•Channel entrances of different widths, each being but slightly wider than 
the thidoiess of the matrix for which it Is intended." 

Muelheisen further states that he believes himself to be the first to 
provide an automatic distributer — 

"adapted to distribute matrices into a magazine having channel entrances of 
different widths ; • ♦ • in the present invention the channel entrances or 
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throats are adjacent, being separated only by thin plates of uniform thickness. 
The matrices are lifted from the distributing rails when they are opposite the 
center lines of the entrances of their respective channels, and these center lines 
are unequally spaced ; hence the unequal spacing of the distributer rails." 

There is nothing* in all this about the employment in an advancing 
art of thicker matrices. Muelheisen's real invention was his auxiliary 
distributing rails, by which he hoped to handle and redistribute in a 
given time more matrices than had ever been done before. And it is 
quite probable that his change in the relative size of either the throat 
entrances or the magazine channels was conceived as an assistance to 
the operation of his auxiliary distributing rails. 

So far as shown here, no machine in existence embodies Muelheis- 
en's whole idea; certainly the linotype No. 5 does not show even an 
unequally spaced distributer rail, nor magazine channels, nor entrances 
of unequal widths. Yet it is sought to subject the defendant to the 
claims in suit, one of which is as follows : 

"In a linotype machine, in combination with matrices of different thicknesses, 
a magazine having entrances of different widths corresponding to their respec- 
tive matrices, the distances from center to center of said entrances being un- 
equal." 

The other claim in suit is similar, except that it includes in the com- 
bination a distributer adapted to deliver matrices into channels of the 
kind described. In order to apply this patent to the Intertype, the 
claims relied upon must be wrested from their context and made to 
mean what Mr. Woodward said Muelheisen did mean when he ex- 
pounded the patent : 

"It was Muelheisen's Invention to make the thickness of the walls between 
the channels, so to speak, of the same thickness, regardless of the thickness 
of the matrix, and by that he accumulated an additional distance by the 
side of the magazine with the same number of channels which he estimates at 
30 per cent." 

It is obvious that such an explanation as this cannot possibly apply 
to a magazine of the construction of the Intertype, and Figure 15 of 
the patent in suit seems clearly to indicate that Muelheisen was talking 
about a rectangular magazine. The result of the argument advanced 
must be this: Muelheisen's invention relates to a peculiar form of 
linotype, in the devising of which it may well have been advisable, if 
not imperative, to economize space in the magazines he intended to 
use. His claims must be understood as referring to what he had in 
mind; and while it is quite true that, if advantages are revealed in a 
patent, the patentee is entitled to all those advantages, whether he 
clearly saw them or not, it is not true that a peculiar form of con- 
struction, thought out only with reference to a particular machine, 
shall be forbidden to all persons who may wish to use it in other and 
diflEerent machines. The question is one of degree. 

From the advertising matter of defendant it appears that by the 
unequal spacing of channel entrances and distributer bar "the largest 
characters have relatively as much space (in the channels) as the small- 
est ones," so that with "space equalized in channel entrance thick 
matrices have more time to drop." It is very doubtful oa the evidence 
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whether this is any advantage at all ; but it is perfectly plain that Muel- 
heisen's real invention bears no relation at all to the Intertype, and in 
my judgment the incidental change from uniformity to dissimilarity in 
size of channel entrances on the part of the makers of the Intertype 
does not constitute an infringement. If this be not true, then what 
Muelheisen shows in respect of his change in relative sizes of entrances 
standing by itself does not constitute invention. 

It is only when this detached portion of Muelheisen's thought is 
considered that anything like infringement can be suggested." There- 
fore it is a fair test to inquire whether Muelheisen could have patented 
this single thing separated from the rest of his elaborate device. I 
think he plainly could not The bill is dismissed as to this patent 

VI. The Magazine Support Patents. 

[12] These are Dodge, 797,412, with claim 9 thereof in suit, and 
Homans, 830,436, with claim 7 in suit. The removable magazines of 
such machines as the Intertype and the No. 5 are heavy, and when in 
operating position necessarily so raised upon a frame or bedplate as to 
make their removal a serious matter, unless they can be mechanically 
shifted into a position favorable for human exertion. Dodge shows a 
frame for a magazine which (so to speak) opens downward like some 
trapdoors, and he claims as follows: 

"9. In a linotype machine, tlie combination of a main frame, a distributing 
mechanism thereon, a remoTable magazine arranged in receiving relation to 
tbe distribnter, and a magazine sustaining frame hinged at the end remote 
from the distributer, to swing upward and downward." 

Giving this claim its fullest scope, I am of the opinion that the 
magazine sustaining frame on the Intertype is not ''hinged at the end 
remote from the distributer," nor does it "swing upward and down- 
ward" ; therefore there is no infringement. 

[13] Homans presents what he calls a sliding and tilting frame. He 
is talking about a double magazine machine, and he desired to remove 
(if necessary) one magazine at a time. He shows and describes a de- 
vice which appears to me to be of a very ordinary mechanical variety, 
and the claim in suit founded thereon is as follows : 

"7. In a linotype machine, the combination of a main frame, an inclined 
removable magazine, and a secondary frame to sustain the magazine in its 
operattre position, said secondary frame movable bodily in an endwise direc- 
tion rearward and downward, with the magazine thereon, whereby the re- 
moval and application of the magazine is facilitated." 

The defense is noninfringement, and it is urged that the Intertype 
construction shows a movement of the magazine frame in an arc of a 
circle because the frame itself is supported by a rigid projection on its 
underside which is hinged to the main frame of the machine, whereas 
Homans' construction shows a motion, not circular, but "sliding and 
rolling" to the rear. 

It seems to me that this diflference is superficial. There is an ob- 
vious and generic diflference between hinging a magazine frame like a 
door, as I>odge did, and obtaining a movement in an arc either of a 
circle or other more complex figure. The defendant's magazine frame 



Digitized by 



Google 



184 229 FEDERAL REPORTER 

describes an arc, and so does Romans. I am inclined to think that 
there is full mechanical equivalence in the two motions. But, even if 
this be not quite true, the great difficulty with defendant's position is 
the total absence of any evidence in this case revealing the state of the 
prior art. The references do not seem to me to be worth comment, 
except to note that, of course, Dodge was prior art to Romans. 

Doubt is resolved by observing that defendant's device is shown in 
Romans' own recent patent, 1,116,280, and I am therefore of opinion 
that this defendant is estopped from denying the validity of the Ro- 
mans claim in suit, and, if its validity be admitted, I think infringe- 
ment is proven. Complainant may take a decree on this patent. 

VR. The Keyboard Lock Patent. 

[14] This IS Kennedy, 797,436, with claim 1 in suit. The purpose 
of this device is plain from the name applied to the patent in the course 
of trial. It is agreed that : 

"It is old in typewriters to provide a bar which extends underneath the 
pivoted key levers which operate the type bars, which bar can be moved in the 
plane of action of those levers and lock them." 

Mr. Kennedy says in his specification that his locking bar may be 
mounted in any suitable manner, provided it is adapted to engage and 
disengage the key bars (all the foregoing is old), and it may be operated 
by any suitable device extended forward within reach of the operator 
at the keyboard. Therefore the only new idea that the patentee had 
in mind was to bring the control of his locking device within reach of 
a person who was operating a very much larger machine than a type- 
writer; it being common knowledge that locking devices on a type- 
writer are within reach of tlie operator. 

To put in practice his new idea Kennedy shows a finger lever ar- 
ranged parallel with the keyboard and singularly like the similar levers 
of the typewriter art. The claim in suit is : 

"1. In a linotype machine, a series of finger key levers B, In combination 
with the vertically guided shouldered bars /), connected with the respective 
keys, the transverse locking bar Jg?, mounted to engage the shoulders of the 
vertical bars, and a device for operating said bar extending thence to the 
front of the keyboard, whereby the locking device located at the rear may 
be actuated by the operator sitting in front of the keyboard." 

The defendant's apparatus does more than merely lock or unlock 
the keys. There is provided on the main frame of the machine a 
handle operating a cam which raises and lowers the lower end of the 
magazine, and thus permits the magazine either to rest upon, or pre- 
vents the magazine from resting upon, a rod which locks or unlocks 
the keys, according as the magazine is or is not in operating position. 

The claim in suit will not read upon the defendant's device unless 
complainant is entitled to hold every one an infringer who by any 
method reachable from the operator's chair locks or unlocks the key- 
board. The claim is entitled to no such construction, and, assuming 
that invention exists in the patent, it is not infringed, and as to this 
patent the bill is dismissed. 
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VIII. The Mold-Resistant Patent. 

[15] This is Hensley, 643,289, with claims 1, 2, and 3 in suit. In 
my judgment defendant has offered no evidence which constitutes a 
defense to this patent. Hensley shows as the method of producing his 
result an indentation in the periphery of a cam. The Intertype con- 

; tains the cam, and the cam has the indentation. 

It is said, and I think with probable truth, that the machine will 

! function without this indentation in the cam; but it does not follow 

that it will always do so, and Hensley pretends to have invented noth- 

I ing more than a measure of precaution to prevent the machine, when 

i heated and running fast, from injuring the matrices through the mo- 

mentum of the mold. It is also said that, in machines more recent than 
Exhibit 23, the characteristic indentation of the periphery has been 
abandoned. Nevertheless infringement is shown by the 'existence of 
No. 23, and the complainant may take a decree upon this patent. 

IX. The Mold-Support Patent. 

[IB] This IS Dodge, 739,996, with claims 1, 2, and 3 in suit. The 
problem of this patentee is presented by the fact that the mold is fitted 
to the mold disc. It corresponds to an aperture or slot in the disc, and 
must be fastened to the disc. The pressure applied to separate a slug 
from the mold "tends to loosen or displace the mold in relation to the 
disc," which must necessarily be the case when power is applied, not 
equally over the whole disc surface, but specially at the place where 
the built-up mold is made fast. ■ 

The patentee stated that his invention lay "in providing firm sup- 
ports against which the mold as a whole may be seated and sustained 
during the ejection of the slug." Of the claims in suit, Nos. 2 and 3 
may be said to be confined to supports specifically bearing upon the 
mold proper ; but claim 1 reads thus : 

"In a linotype machine a mold and a slug ejector In combination, with means 
for rigidly supporting the mold against the thrust of the ejector." 

The file wrapper of this patent shows that Mr. Dodge was con- 
fined by the Office to a banking against or supporting of the mold, as 
distinct from a support given to the disc itself. Mr. Woodward vol- 
unteered the statement that this patent "does not cover an abutment 
broadly for supporting tlie mold disc." 

Defendant does not support the mold disc, nor do his abutments 
bear upon the mold proper ; but he has constructed what may be called 
mold supports, which are themselves fastened to the disc, as is the 
mold. I am able to see no difference between putting pressure directly 
upon the mold, and putting the same pressure upon something else 
which supports the mold, provided that that something else is not the 
disc. 

The molds of both complainant and defendant are fastened to (and 
in that sense supported by) a mold disc. Defendant's mold supports 
are themselves fastened to the mold disc. If defendant's mold sup- 
ports were integral with the mold, they might cease to be supports; 
but they would function in exactly the same way as they do now, and 
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the abutments would then press on the mold and be plainly infringe- 
ments. I think they are infringements as they stand, and complainant 
may take a decree on all three claims, 

X. The Gear Wheel Patent for Keyboard Rolls. 

[17] This is Bedell, 787,821, claims 1, 2, and 3 in suit The sub- 
ject-matter here involved is a change in the actuation of the keyboard 
rolls from belt driving for each roll separately to the actuation of 
one roll by a belt and the connection of roll No. 2 with roll No. 1 
by a gear wheel. 

This is one of those questions as to which discussion gives no light. 
Confessedly belt driving and gear wheel driving are all old. It did 
not require any adaptation of either system to make it applicable to 
this part of a linotype machine. Undoubtedly the adaptation of a 
well-known device to suit the purposes of a special art has often 
been held to constitute invention ; but it is not shown that there was 
any such adaptation here. The gear wheels on the linotype function 
exactly the same as they do anywhere else; both styles of driving 
were open to the world, and I am wholly unable to perceive that it 
required anything more than ordinary mechanical skill to do what 
Bedell did. 

The bill as to this patent will be dismissed. 

XI. The Knife- Adjustment Patent. 

[18] This IS Homans, 837,276, with claims 1 and 9 in suit. The 
purpose of the device set forth herein is to adjust a slide containing 
a knife which will trim the slugs, the molding of which is one of the 
main purposes of a composing machine. 

This knife must be adjusted to suit slugs of different sizes. Ad- 
mittedly knives wherewith to trim slugs and divers methods of ad- 
justing them are old. Homans shows what is alleged to be an advance 
on Meistrell, 578,065, in that he exhibited a "tapered form of the 
slide," which permitted "the slide to be clamped very securely in the 
exact position required." 

Claim 9 in suit has not been explained by the evidence, and is 
drawn in careful correspondence to the exact device shown by Ho- 
mans in his specification. I think it is plain that this claim has not 
been infringed. 

Claim 1 is much broader, and is as follows: 

*'l. In a slug-trimming mechanism for linotype machines, the combination 
of the movable knife, its supporting slide guided in the frame, means for ad- 
justing the slide to predetermined positions, and independent means for clamp- 
ing the slide in the required positions." 

Of the elements last above enumerated the movable knife, the sup- 
porting slide, and means for clamping the slide were all old ; but the 
phrase "means for adjusting the slide to predetermined pt)sitions" is 
broad enough to read upon anything that will function in the man- 
ner indicated by the quoted phrase. What Homans shows is a wheel 
which regulates the position of the knife within certain limits, and 
such position is shown by an indicator which corresponds to markings 
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upon the wheel. It is obvious that, since the wheel actuates a screw, 
the adjustment is most exact, and the position of the knife can be 
regulated with microscopic fineness. Therefore Romans' "means 
for adjusting the slide to predetermined positions" (as shown in this 
patent) seem to me of great theoretical excellence, and I think it 
strange that, so far as the evidence goes, this plan of operation has 
never been reduced to practice nor Income conmiercial. 

The Intertype employs an entirely different principle. The knife 
can be set in 25 positions. These positions are determined by fastening 
the lever to the knife slide by means of a pin thrust through some 
one of these 25 holes. I am convinced that there is not the slightest 
mechanical equivalence between what Romans shows in the patent in 
suit and what he did in designing the Intert)rpe. I am also clear that 
the invention of the patent was (in the light of the prior art) so nar- 
row that neither Romans nor any assignee of his was ever entitled 
to claim and own all ''means for adjusting the slide to predetermined 
positions." 

Nor does the doctrine of estoppel go far enough to prevent Ro- 
mans using, even as against his own patent, an inferior and wholly 
different method of construction. It is held that neither claim 1 nor 
claim 9 is infringed, and the bill will be dismissed as to this patent. 

XR. The Disc Support Patent 

[19] This IS Rogers, 925,843, with claims 1, 2, 3, and 4 in suit. 
As composing machines became more elaborate, and probably of 
more varied capacity, it became advisable to leave — 

"the entire face of the niold disc and mold exposed or uncovered, so that the 
projecting end of the mold liner and the mold-tightening screws will meet 
with no obstruction as the wheel reyolves.*' 

Mr. Rogers observed that it had been customary to strengthen or 
support the front of the disc against the thrust caused by the pas- 
sage of the slug past the rear trimming knife, and this had been ac- 
complished by placing near the front of the disc a banking piece 
bearing against the front face thereof. Re exhibits in this patent a 
method of providing this necessary support without incumbering the 
face of the disc thereby, and thus characterizes his own invention: 

"I believe it to be wholly new to support a mold disc against forward move- 
ment by a support at the rear, and this I claim broadly in any form the 
equivalent of that herein shown." 

What is "herein shown" is a variety of flanges at the rear of the 
mold disc wheel, against which, or fitting into which, is a support or 
strengthening piece deriving rigidity (ultimately) from other portions 
of the machine not necessary here to mention. The Intertype shows 
no such flange or flanges as Rogers exhibits, and infringement cannot 
be found upon any reasonable constriction of claims 2, 3, and 4, 
which specifically rest upon the existence of such "annular flange." 

Claim 1 is as follows : 

'*In a machine of the class described the mold disc having an annular sur- 
face, in combination toith a rear stopport engoffinff said surface to prevent the 
disc from swinging facewise ; the face of the disc being wholly uncovered as 
described." 
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The entire uncovering of the disc face is a result. The question is 
always: What means does the patentee show of accomplishing that 
result? He does it by a rear support engaging an "annular surface." 
The Intertype has a completely uncovered wheel disc face; but I do 
not think that it has a "rear support" in any just sense of that phrase. 

The theory of the complainant is (as stated by Mr. Woodward) that 
the term "rear" means that : 

"The support Is back of the front surface of the mold wheel ; It Is to the rear 
of the front surface of the mold wheel, so that the mold wheel remains entirely 
unobstructed." 

But (as above stated) Mr. Rogers could not patent an unobstructed 
mold wheel face, and his patent is not infringed unless there is a rear 
support. The Intertype succeeds in having such unobstructed mold 
wheel face by cutting away that portion of the face which is nearest 
the teeth, thus making an annular surface in the shape of a circle 
around the outer portion of the disc wheel. Against this resultant 
annular surface is put the support or banking. It is wholly in front 
of tlie wheel proper. 

It does accompHsh the same result as Mr. Rogers shows, but it does 
it in a wholly different way, and in my judgment it is not applied at the 
rear or from the rear or to the rear of the mold disc wheel. In other 
words, the construction of the patent claimed by the complainant, viz. 
that rear means in rear of tlie face of the mold disc, is rejected. In 
my judgment the old style of linotype (No. 1) which is in evidence 
exhibits the principle of the Intertype construction, and I am inclined 
to think that the same thing is shown in the Mergenthaler linotype 
catalogues of 1892 and 1900, extracts from which are in evidence as 
Defendant's Exhibits 55 and 56. 

The bill will be dismissed as to this patent 

XIII. The Ejector Slide Disconnection Patent. 

[20] This is Bedell, 848,338, with claim 4 in suit. The claim above 
mentioned is as follows : 

•'4. In a linotype machine, the ejector slide movable forward and bacliward^ 
the actuating cam, connections from the cam to the slide, and meana opera- 
tive from the front af the machine for effecting instantaneous disconnection 
and release of the slide ap wUl, whereby the oi>€rator at the front of the 
machine Is enabled to move the slide forward at will without changing the 
position of the cam." 

The italicized portion of this claim is the new element of the com- 
bination. Undoubtedly the claim will read on the Intertype, because 
it shows a method operative from the front of the machine for dis- 
connecting the slide. The mechanism shown by the patentee is ex- 
tremely simple, and so is that of the Intertype. By both it is made 
possible to effect the desirable disconnection from the front of the 
machine. The sole question is whether by the claim in suit Mr. 
Bedell succeeded in preventing (during the life of his patent) all 
other persons by any device whatever from disconnecting ejector slides 
without going to the back of the machine for that purpose, no matter 
how such disconnection might be accomplished. 
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I can add nothing more in justification of my belief that nothing 
but a pioneer invention of the most obvious kind is entitled to such 
a range of equivalents as would accomplish such a repression of in- 
genuity in others. The claim in suit must be confined to the device 
exhibited, or to a near mechanical equivalent thereof. No such equiva- 
lency is shown, and the bill is dismissed as to this patent. 

The foregoing thirteen issues cover all the matters actually litigated 
in docket No. 10-311. 

XIV. The First Elevator Blade Patent. 

[21] This is Rogers* reissue 13,489, with claims 6 and 7 in suit, 
and is the only patent as to which evidence was given in docket No. 
10-266. 

Composing machines based upon Mergenthaler patents became a 
commercial success when provided with fonts of matrices wherein 
each matrix possessed the capacity of forming one letter or figure 
only. There were, however, machines producing printing slugs in 
moderately successful operation contemporaneously with the earlier 
forms of the modem linotype. 

Such machines used matrices of a character differing radically from 
those provided for either the No. 5 or the Intertype. For example 
the Monoline, made under the Scudder patent, 506,198, and the Mer- 
genthaler "band" device, made under patent 313,224. These systems 
did not use circulating matrices in the sense in which that phrase is 
applicable to the linotype and Intertype. Each shows comparatively 
few matrices, each having upon it either an entire alphabet or a con- 
siderable part of the same. 

In order to arrange such multi-letter matrices so as to produce a 
printing slug, it was obviously necessary to severally support them 
in positipns tliat would bring the letters of the words intended to be 
printed in a common line ; and such letters could not, of course, al- 
ways be formed by matrical recesses occupying identical positions on 
the several matrix bars. It may be said that this necessary arrange- 
ment of these lengthy matrix bars was accomplished (in such ma- 
chines as those last mentioned) by the advancement of a bar or blade 
fitting into an appropriate recess in the matrix body. 

When the linotype came into use, employing small matrices fed 
out of a magazine and returning thereto for use again, it was ob- 
viously desirable to economize in the number of matrices used by 
putting more than one character upon each matrix. Most obvious 
utility (for example) rested in the style of matrix shown to the court, 
on which the same letter or figure is repeated, one in roman type, 
the other in italic. 

From the evidence herein Mr. Dodge, who was at once an inventor, 
a patent solicitor, and the president of the plaintiff company, was 
the first to think out the advantages to be derived from a system 
of circulating matrices of the plural letter variety. In his patent, 
449,872, he disclosed matrices with two characters, but with the idea, 
not of varying the alignment of the matrices, but of casting two slugs 
at once. 
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I entirely agree witii the complainant in the statement that the "fore- 
runner of the plural font system" is Mr. Dodge's patent, 547,633. 
This very interesting conception shows as perfected what, so far as 
the court is informed, is the modem matrix, and it also discloses 
means for assembling such matrices in the composing receptacle at 
varying heights, so that (for example) a line can be printed partly in 
roman and partly in italic. The line thus assembled by Dodge passes 
into the first elevator, and is presented to the mold, and the slug is 
cast; and there Dodge stopped. He discloses no means whatever of 
leveling his now unevenly arranged line of matrices, or getting them 
into the second elevator, and so on the road to redistribution. 

I share the surprise manifested by several witnesses herein that 
so experienced and skillful a person as Mr. Dodge should have so 
limited, if not killed, the utility of his own concept. It has been sug- 
gested in argument that Mr. Dodge either (1) overlooked the question 
of distribution, or (2) intentionally failed to disclose means for level- 
ing matrices, or (3) that he considered it a matter of mere mechanical 
skill, not worthy of his personal attention, to present to the world a 
means of leveling and distribution. Whether any of these hy- 
potheses is correct cannot be affirmed ; but he certainly did not long 
remain inactive, for his own patent having issued in October, 1895, 
he wrote in June, 1897 (in his capacity as president of complainant), 
to Mr. Rogers, and directed him to "fit a machine experimentally in 
accordance with my patent, 547,633. * * * You will, of course, 
feel at liberty to modify the details as may seem necessary. The 
main idea is to see whether we can assemble the matrices readily." 

I am convinced by the testimony of Rogers himself that he pro- 
iluced in the summer of 1897, a workable device which rendered pos- 
sible leveling and redistribution of double character matrices, and 
that such device went into commercial use in the printing establishment 
of Appleton & Co. in the early part of December, 1897. His applica- 
tion for a patent was filed March 25, 1898, and resulted in No.,6lS,909, 
granted December 13, 1898, of which the patent in suit is a reissue. 

It may be said here that I perceive no reasonable objection to the 
granting of this reissue. There had been a misnomer in the patent 
as issued, whereby second elevators were spoken of, whereas first 
elevators were clearly meant It has not been denied that this was a 
mistake which prejudiced no one, and it was properly corrected by 
the reissue. 

In producing the result which Mr. Dodge had commanded, and in 
doing what amounted to a perfecting of Dodge's partial success, 
Rogers produced an invention whereof (as he says) the essence is: 

''(1) In the employment of a vielding or sprina-tupported har to sustain 
the matrices In the first elevator; and (2) in the employment of means for 
automatically effecting the retraction of the bar." 

He then claims as covering the invention thus summarily described : 

"(6) In a linotype machine employing matrices with two characters each, 
an elevator N, provided with a movable blade to sustain part or all of the 
matrices above their normal position. 

'*(7) In a linotype machine the first elevator provided with a movable ma- 
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triz supporting blade in combination with means for automatically retracting 
the same.** 

It is not denied that both of these claims read directly upon the In- 
tcrtype. The defense is that the claims are larger than the invention, 
whether that assertion be viewed from (a) the state of the prior art, 
or (b) the language of Rogers' specification. 

The argument from the prior art is based principally upon a study 
of the Monoline and the Mergenthaler band machines, plus another 
Mergenthaler variant (which may be called the inclined table machine), 
shown in Mergenthaler patent, 614,230. Of these references it seems 
to me enough to say that 614,230 has been shown conclusively as whol- 
ly inoperative. This condition results from the demonstrated fact that 
if power sufficient to position the matrix supporting blade is furnished, 
that power renders the functioning of the blade in the manner desired 
and asserted by Mergenthaler impossible. 

But, even if this were not true, all three of these machines do no 
more than to exihibit the possibility of supporting an indented body 
on a retractable blade, which, when withdrawn, permits gravity to 
operate. This seems to me so obvious that the mere emplo)mient of a 
retractable blade would hardly seem to rise to the dignity of invention. 
But, even if invention there resides, one is as far as ever from solving 
the question of how to realign, not heavy matrix bars, but light, single 
matrices, in such wise as to permit their passage from the first to the 
second elevator in an arrangement different from that in which the 
first elevator received them. 

I do not think that the prior art so far as disclosed materially nar- 
rowed the field of invention, because that art had dealt with a kind 
of matrix or matrix bar so utterly different from the small circulating 
pieces of metal used by the linotype and the Intertype as to leave for 
Mr. Rogers almost, if not quite, a new field for human ingenuity. 

Reverting for a moment to the hypothesis above enumerated as to 
the state of Mr. Dodge's mind after getting his own patent of 1895, 
it may be added that, after seeing and briefly hearing Mr. Dodge in 
this case, I am quite seriously impressed with the belief that he did 
not show means for realigning and distributing his double character 
matrices solely because he did not know how to do it. And the fact 
that he did not know is to me a substantial piece of evidence that it was 
something that demanded serious thought on the part of some one, 
and that (whatever others may have done) Mr. Refers contributed 
that thought has not been denied herein. 

The argument for narrowing the scope of the claims based upon the 
language of the specification itself is to me more persuasive and more 
difficult to answer. As above noted, Rogers stated that the essence of 
his invention lay in the emplo)mient of a "yielding or spring-supported 
bar," he shows in his drawings a bar positioned by spring pressure, 
and retraction is effected by pressure upon the spring positioned lever 
or latch — ^which by said pressure is caused to remove from the upward 
positioned matrices the support which determined said position — ^and 
that support is a bar or blade. 

If this bar or blade is examined in an idle machine it may be pressed 



Digitized by 



Google 



192 229 FEDERAL REPORTER 

back by the fingers, and it is unquestionably not only spring-supported, 
buti yielding in the sense of being resilient ; i. e., when it is pressed 
back by one's fingers it returns to its original position when the fingers 
are removed. The Intertype shows a construction wherein no spring 
is employed ; the bar or blade cannot be pressed back in an idle ma- 
chine by any pressure, but is positively retracted. 

[22] These facts give rise to the argument that Rogers' words 
"yielding" and "spring-supported'' must be considered synonymous, so 
that any device, however productive of the same result, which does not 
employ a spring-supported blade, is not an infringement That no 
such limitation was in Rogers' mind is matter of positive proof herein, 
for the device which he made in the fall of 1897 and employed in the 
Appleton shop has been produced and satisfactorily identified. It is 
the exact mechanical equivalent — indeed, almost the mechanical coun- 
terpart — of what the defendant is doing, in that it has a retractable 
blade ix>sitively actuated, and not spring-supported, nor resilient. 

There has been one litigation (and in this circuit) which largely raged 
around the meaning of 3ie word "yielding" — Palmer v. Jordon Ma- 
chine Co. (C. C.) 186 Fed. 496 (see especially page 501), reversed in 
192 Fed. 43 (see especially page 44), 112 C. C. A. 454. The same 
patent was considered again in Palmer v. Superior Mfg. Co. (D. C.) 
203 Fed. 1003, and again there was a reversal in 210 Fed. 452, 127 
C. C. A. 284. It may at least be said of the litigation thus reported 
that the appellate court gave a very generous interpretation to the 
word "yielding." 

In my opinion Rogers is entitled to quite as generous treatment. 
There was no sense in the expression "yielding or spring-supported," 
if both adjectives meant the same thing. He had demonstrated that a 
spring support was not necessary, and it is, I think, no more than a 
fair view, even of the specification language, to interpret the phrase 
above quoted disjunctively, and to apply to the word "yielding" the 
meaning of retractable at will. 

But, even if I am in error in believing that "yielding" may be so 
interpreted in the hght of the prior art as to apply to defendant's de- 
vice, it is, I think, plainly true that even if the blade or bar of the In- 
tertype's first elevator is not yielding, and is not spring-supported, it 
is the plain mechanical equivalent of the preferred embodiment of 
Rogers' invention, and as such is an infringement, even if Rogers is to 
be confined to the mechanical equivalents, not of what he claims, but 
what he shows in his patent papers. 

There remains to notice but an alleged prior use subsequently em- 
bodied in a patent to Harvey, 618,348. This patent was in the office 
at the same time as Rogers', and to it must be applied the doctrine to 
which I gave adherence at the beginning of this memorandum. That 
doctrine is perhaps here unimportant, for I am further of opinion that 
by positive and satisfactory evidence Rogers has carried back the date 
of his invention to the summer of 1897. 

Harvey is dead, and the evidence in support of his prior use cer- 
tainly does not rise to the dignity of producing conviction beyond a 
reasonable doubt. The best tliat can be said for it is that Harvey put 
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his plan into operation "in 1897," and that is very far from producing 
certainty as to invention before the summer of 1897. 

The complainant may take a decree on this patent, concerning which 
it may be added that I consider it more of an invention and better 
entitled to a broad range of equivalents than any other of the devices 
as to which evidence has been introduced in this rather protracted 
litigation. 

In the case docketed as 10-311, the complainant has (so far as this 
court is concerned) so slightly succeeded that no costs will be awarded. 
In that docketed as 10-266, complainant will take the usual decree, 
with costs. 



DICKS PRESS GUARD MFG. CO. et al. v. BOWEN. 

(District Court, N. D. New York. January 22, 191ft.) 

L Patents ^s>291 — Suits for Infringement — Parties — Appearance. 

Judicial Code (Act March 3, 1911, c. 231) § 48, 36 Stat. IIOO (Comp. 
St. 1913, § 1030), provides that in suits for infringement of patents the 
District Court shall have jurisdiction in the district of which the defend- 
ant is an inhabitant, or in any district in which it shall have committed 
acts of infringement and have an established place of business. Section 50 
(section 1032) provides that when there are several defendants, and one 
or more of them are neither inhabitants of nor found within the disttict 
and do not voluntarily appear, the court may proceed with the suit as 
between the parties properly before it. Complainant brought a patent in- 
fringement suit in New York against a user of an aUeged infringing device 
manufactured by the G. Co., a Wisconsin corporation. Before suit the 
papers were submitted to the G. Co., and it wrote complainant that they 
wanted to be heard upon the subject of infringement and that, if com- 
plainant would send them a copy of its bill, they would have their at- 
torneys appear at the Injunction hearing. Wisconsin attorneys also wrote 
complainant's attorney, that they were Instructed by the G. Co. to ap- 
pear and attend the hearing on the motion for an injunction. A preUmi- 
Dary iiljnnction was granted, and aflBrmed on appeal. The G. Co. assumed 
the defense, and as to the appeal the Wisconsin attorneys wrote complain- 
ant's attorney that their firm would argue the case, that no copies of 
complainant's brief need be sent to local attorneys who had appeared for 
defendant, and one of such local solicitors entered his appearance in the 
Circuit Court of Appeals. A motion for rehearing was made in the Cir- 
cuit Court of Appeals, and the Wisconsin attorneys sent a copy of the 
petition to complainant's attorney. Held, that the G. Co.'s voluntary 
api)earance on the hearing and on the appeal, and its open and avowed 
assumption of the defense, authorized it to be made a party to the record, 
though it could not have been sued originally in New York. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. ^=»291.1 

2. Patents ^=»302 — Preliminary Injunction — Persons Bound. 

The G. Co., having appeared and openly and avowedly assumed and con- 
ducted the defense, was bound by the order granting the preliminary in- 
junction, which was final during the pendency of the suit. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 471; Dec. Dig. 
«=>302.] 

In Equity. Suit by the Dicks Press Guard Manufacturing Company 
and another against George W. Bowen, doing business as the Bowen 

6=»For other cases see same topic & KEY-NUMBER in all Key -Numbered Digests & Indexes 
229 F.— 13 
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Manufacturing Company. On motion by complainant to have the 
Geuder, Paeschke & Frey Company made a party defendant Mo- 
tion granted. 

This is a motion by the complainant above named to bave the Gender, 
Paeschke & Frey Company, a corporation of the state of Wisconsin, doing busi- 
ness at Milwaukee, Wis., declared a party defendant and made a party de- 
fendant on the record in the above-entitled action, and subject to the Jurisdic- 
tion of this court therein, on the grounds that it has in fact and legal effect in 
writing consented to such action, made itself an actual party by consenting In 
writing to be treated as a party defendant, by appearing and actually and 
openly and avowedly assuming and conducting the defense thereof in this Ju- 
risdiction thus far in all proceedings had in the cause, which consist of bring- 
ing the action, a motion in court by complainant for an injunction pendente 
lite, the hearing of same, the granting of such an order and entry thereof, 
and an appeal from same to the Circuit Court of Appeals, the argument of 
such appeal in that court, the affirmance of such order and the filing of the 
remittitur in this court, and in all of which proceedings the said Geuder, 
Paeschke & Frey Company appeared and took part by its duly authorized at- 
torneys, Arthur B. Parsons and Parsons & BodeU, of Syracuse, N. Y., said 
company, through said attorneys and Flanders, Bottum. Fawsett & Bottum, 
actually conducting the defense of such motion, and also such appeal to and 
in the Circuit Court of Appeals. Service of this motion was made upon Ar- 
thur E. Parsons and Parsons & BodeU, the New York solicitors of said 
Geuder, Paeschke & Frey Company, employed by Flanders, Bottum, Fawsett 
& Bottum, its Wisconsin solicitors, and no one appears to oppose the motion. 

Frederick P. Randolph, of New York City, for complainant. 
Arthur E. Parsons and Parsons & BodeU, all of Syracuse, N. Y., 
for defendants, but not appearing on this motion. 

RAY, District Judge (after stating the facts as above). [1] So far 
as I am aware this is a novel application, but in the absence of oppo- 
sition and opposition here I see no reason why the motion should not be 
granted. December 30, 1914, the said Geuder, Paeschke & Frey Com- 
pany wrote the president of the complainant, Dicks Press Guard Man- 
ufacturing Company, as follows: 

"Mr. Max H. Fischer c/o Dicks Press Guard Mfg. CJo., 41 Park Row, New 
York City — ^Dear Mr. Fischer: I thank you very much for the papers sub- 
mitted to me, and I have had the matter gone over by my attorney since his 
return. You kindly gave me until January 2d for consideration, but, having 
made up our mind, we hasten to return Uie papers to you. We think that 
we ought not to be considered to be Infringers of your patent, and, feeling that 
way, we want to be heard by the court upon the subject If you will, there- 
fore, file your bill and send us or our attorneys a copy of the same after it 
is filed, together with the order to show cause after it is issued by the court, 
we will have our attorneys appear in the action and take up the motion for an 
Injunction before the court. Our attorneys will, under our instructions, do 
this as soon as it is practicable for them to prepare our answering aflSidavits, 
which are in hand, and arrange for an appearance before the court. We 
understand from you that the date of this appearance wiU be made reasonable 
for both parties, which, as far as our side is concerned, we engage. Our 
attorneys are Messrs. Flanders, Bottum, Fawsett & Bottum, Pabst Building, 
Milwaukee, Wisconsin, and we inclose their card. Kindly acknowledge receipt 
"Very truly yours Chas. A. Paeschke." 

The same day, December 30, 1914, Messrs. Flanders, Bottum, Faw- 
sett & Bottum wrote Mr. Randolph, the complainant's attorney, as 
follows : 

"Mr. Frederick P. Randolph, No. 41 Park Row. New York City— Dear Sir: 
We have lately had submitted to us a proposed bill of complaint, order to show 
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cause, and accompanying affidavits in the matter between the Dicks Press 
Guard Manufacturing Company and M. H. Fischer y. George W. Bowen. 
If yon will send us a copy of this bill and accompanying affidavits and order 
to show cause as soon as the papers are filed and a proper date fixed, we are 
instructed by our clients, Messrs. Gender, Paeschke & Frey Company, of this 
city, to appear for the defendant and attend the hearing upon your motion 
for an injunction. Your draft of the order to show cause did not indicate 
the place of hearing nor the time. We are not strenuous about service of the 
notice. You can serve the papers upon us by mail and we will admit service, 
but it will be necessary for us to have a reasonable time to get our affidavits 
in shape after notice of the time and place of hearing. We would think ten 
days would be amply sufficient for this purpose. As we understand it, this 
is a contest with friendly disposition on both sides, but with radical difference 
upon the question of infringement in the views of the parties. We expect to 
conduct our side of this contest with entire courtesy towards you. 

"Very truly yours, Flanders, Bottum, Fawsett & Bottum.^ 

The defendant is a user of the alleged infringing device. Geuder, 
Paeschke & Frey Company is the maker. January 8, 1915, the com- 
plainants here filed their bill in equity to restrain alleged infringement 
of the patent referred to, and made a motion in this court for a pre- 
liminary injunction, which was granted. An appeal to the Circuit 
Court of Appeals was taken, and October 23, 1915, Messrs. Flanders, 
Bottum, Fawsett & Bottum wrote complainants' attorney as follows: 

• •^Frederick P. Randolph, Esq., 41 Park Row, New York City, New York- 
Dear Sir: We acknowledge the receipt of your letter of the 20th instant, 
acknowledging receipt of three copies of our printed brief for defendant-appel- 
lant in the Dicks Press Guard Mfg. Co. et al. ▼. Bowen case, and note that you 
will man copies of your brief for plaintiffs-respondents to Parsons & Bodell. 
As the writer, Mr. Dennett, and our Mr. E. H. Bottum, will argue the case in 
the Court of Appeals, kindly send us copies of your brief, and you need send 
no copies to Parsons & Bodell. We are handling the case ourselves though we 
had to employ local solicitors under the rule in the Northern district, and had 
Mr. Parsons enter his appearance in the Court of Appeals at the time he was 
personally in New York and filed the record and docketed the case. 

"Yours truly, Flanders, Bottum, Fawsett & Bottum." 

Thereafter such appeal was heard and the order granting the pre- 
liminary injunction was affirmed. A motion for reargument was made, 
and in reference thereto Messrs. Flanders, Bottum, Fawsett & Bottum 
wrote complainants' attorney as follows: 

"MUwaukee, Wis., Jan, 6, 1916. 
"Frederick P. Randolph, Esq., 41 Park Row, New York City, N. Y.— Dear 
Sir: We are sending you herewith a copy of defendant-appeUant's petition 
for rehearing in th5 case of The Dicks Press Guard Manufacturincj Company 
and Maximilian H. Fischer Complainants- Appellees, v. George W. Bowen, Do- 
ing Business under the Name of Bowen Manufacturing Company. We are 
also sending you three extra copies for your use under separate cover. 
"Yours truly, Flanders, Bottum, Fawsett & Bottum.** 

January 12, 1916, the motion for reargument was denied. On the 
, hearing for preliminary injunction, the argument of the appeal, and 
motion for reargument the said Geuder, Paeschke & Frey Company 
was represented, and in fact conducted and controlled the defense. 
The question presented is : Can a corporation, alleged infringer and 
maker of the alleged infringing device, resident of another state, where 
it conducts its business, be made a formal party defendant on the rec- 
ord in a suit for infringement brought in this state, New York, when 
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It has voluntarily come into the case brought against a seller or user, 
or both, and, as here, openly and avowedly assumed and conducted the 
defense, and shown and declared its appearance by letters and the re- 
ceipt of papers in the case. Such corporation could not have been sued 
in this state and district, as it is a nonresident and not within the ju- 
risdiction. Sections 48 and 50, Judicial Code. But it could have come 
in voluntarily and accepted service, or it could have voluntarily ap- 
peared, had it been named as a party on the record, and by appearing 
would have waived the question of jurisdiction of the person and 
would have submitted itself to the jurisdiction of this court, even 
though a nonresident of tlie district and state. Section 50, Judicial 
Code. 

[2] Is not this the effect of its voluntary appearance on the hearing 
and on the appeal, and its open and avowed assumption of the defense, 
coupled with the letters quoted? Having appeared and openly and 
avowedly assumed and conducted the defense thus far, it is bound by 
the order made, which is final during the pendency of the action. May 
not all this be evidenced by making the corporation a defendant on 
the record? And may not it be held to its appearance by now formally 
making it a party ? It would seem plain that the court ought to know 
what parties, either complainant or defendant, are before it and enti- 
tled to be heard, and that the record itself should show this. One of 
the most vicious things connected with a litigation, either civil or crim- 
inal, is the operation of influences from and the recognition of inter- 
ested persons not appearing as parties on the record. Those who are 
to be heard at all and recognized in bringing out and considering the 
merits of a controversy should be parties of record, and personal ap- 
pearance by attorney and participation in the litigation ought to be 
treated as equivalent to a formal written appearance in the case. In 
Eagle Mfg. Co. v. Miller et al. (C. C.) 41 Fed. 351, it was held: 

"On a bill to restrain the Infringement of a patent, It appeared that the de- 
fendants were merely the agents of a corporation which manufactured the 
machine which It was alleged was an Infringement of complainant's patent. 
Complainant filed an amendment to the original bill making such corporation a 
party defendant, but no subpoena was Issued or served on the corporation, nor 
did It enter appearance or answer the bill. Held, that the decree should 
nevertheless run against such corporation, and be binding on it in all respects." 

In Bidwell et al. v. Toledo Consol. St. R. Co. (C- C.) 72 Fed. 10, 
Judge Ricks held that a nonresident corporation could not be made a 
party defendant from the mere fact it had assumed and participated 
in the defense. But here the Geuder Paeschke & Frey Company not 
only has done this, but it promised in writing so to do and in writing 
named its attorneys, and then on the appeal these attorneys wrote to 
complainants' attorney : 

"As the writer, Mr. Dennett [of Flanders, Bottum, Fawsett & Bottum], and 
our Mr. E. H. Bottum will argue the case In the Circuit Court of Appeals, 
kindly- send us copies of your brief and you need send no copies to Parsons & 
Bodell. We are hamUing the case ourselves, though u:e had to> employ local 
solicitors under the rule in the Northern district, and had Mr. Parsons enter 
his appearance In the Court of Appeals at the time he was personally in New 
York and filed the record and docketed the case." 
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Here we have an explicit acknowledgment in writing of authority in 
Mr. Parsons and of an appearance on the appeal and that the corpora- 
tion filed the appeal. In the letter of January 6, 1916, we have a writ- 
ten acknowledgment that the attorneys for Geuder, Paeschke & Frey 
Company are moving and acting in the case. What is all this but an 
appearance in writing? Here we have much more than an active, 
open, and avowed assumption of the defense by mere acts. This is 
not a case where a nonresident corporation improperly served, etc., 
comes in for a special purpose, as to move to set aside informal or im- 
proper service, but a case where it voluntarily comes in to defend on 
the merits and for all purposes. 

It seems to me that the Geuder, Paeschke & Frey Company has vol- 
untarily appeared in this litigation within the meaning of the Judicial 
Code, and that it should be made a party on the record. 

The motion is granted. 



WITZEL et al. V. BUTT.BR BROS. 

(District Court, S. D. New York. May 25, 1Q15.) 

Pateiits ^=9328 — Validity and Infbingbment— Wibb MATTBKsa 

The Witzel reissue patent, No. 13,125 (original No. 921,494), for a wire 
mattress having its sides extended and turned up at right angles to form 
a side guard to prevent the hair mattress from spreading, claim 23, held 
valid and infringed. Claims 19, 20, 22, and 24 held not infringed. 

In Equity. Suit by Charles J. Witzel and the Englander Spring Bed 
Company against Butler Bros., for infringement of reissue patent, 
No. 13,125 (original No. 921,494), for a spring mattress, granted June 
28, 1910, to Charles J. Witzel. On final hearing. Decree for com- 
plainants on one claim, and for defendant on others. 

See, also, 221 Fed. 947, 137 C. C. A. 517. Decree modified, 229 
Fed. 426, C. C. A. . 

C. A. Weed, of New York City (Livingston Gilford and John R. 
Nolan, both of New York City, of counsel), for plaintiffs. 

Samuel E. Darby, of New York City (Charles Neave, of New York 
City, of cotmsel), for defendant. 

LEARNED HAND, District Judge. The record presented upon 
this hearing does not seem to me at all different from that presented 
on the application for preliminary injunction. The two patents 
now relied on for anticipation — Hoey, 671,068, and Peters, 195,641 — 
were both before the Circuit Court of Appeals. Indeed, the only evi- 
dence suggested as new is that Hoey's patent, or rather an adaptation 
of it, which is urged to be the same thing, was in fact practicable. That 
proof was not necessary, because, being a United States patent, it 
would be taken as practicable unless the contrary appeared. No sub- 
stantial sales of this form of Hoey, if it be such, have been shown, 
hardly over 100, and the sales of the plaintiff's mattresses have been 
very large. I need not attribute the whole of those sales to this 
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single patent, but the fact remains that it has had a very wide accept- 
ance ; it is fair to suppose that the patented feature has lent some part 
of its popularity to the whole mattress. 

Upon such a record I should in an ordinary case have no hesitancy 
in granting a final decree to follow the preliminary order which had 
passed the Circuit Court of Appeals. If the case was strong enough 
to support a preliminary injunction, it was because there was no 
dispute and no reasonable doubt about the plaintiff's right ; a fortiori 
the same record would support a final decree where doubts must 
be answered, and not resolved against the moving party. Yet there 
are some expressions in the opinion which have caused me to hesitate 
in this instance. The question is whether the Circuit Court of Ap- 
peals did not give to the words "longitudinal tension" in claim 19, and 
those based upon it^ the meaning "tension under springs." The plain- 
tiff urges that this phrase was certainly not so understood in the 
Patent Office, where it was made the basis of an interference be- 
tween Manchee and Witzel, and then abandoned by Manchee, not 
because inapplicable to his patent, but because anticipated by Witzel 
himself, among others. The examiner not having told Manchee who 
was the other party in interference, he did not know that he was 
dealing with a reissue of Witzel himself. In further proof of the 
meaning of the terms "longitudinal tension" and "tension," the plain- 
tiff urges that the same examiner allowed the three Manchee claims 
with just those terms, where they obviously could not mean an)rthing 
but the tension of the side members arising from the inherent elasticity 
of the metallic web itself. I should have been ready to accept this 
argument, and regard all the claims based upon claim 19 as infringed, 
especially in view of the contrast between the phrase mentioned, and 
that used fti the earlier claims, "coiled springs" or the like, except that 
the Circuit Court of Appeals was certainly not of this opinion, but 
regarded the phrase in question as limited by the disclosure to a 
means for producing such tension by something independent of the 
native elasticity of the metallic web. Claim 23 alone omits the phrase, 
and I find that no other claim in suit is infringed. 

However, claim 23 was held to cover the defendant's mattress ver- 
bally, and the verbal interpretation was held to control, since nothing 
was shown in the prior art upon that record which required any limi- 
tation. Against the possibility that a hearing might make a difference 
the court suggested that this verbal interpretation would yield to any 
prior art which might press too closely upon the verbal interpretation 
to allow its validity. It was therefore intimated that a prior art might 
be shown which would affect the result; "more light on the subject 
may be obtained at final hearing." The final hearing has now been had, 
and has not thrown any more light upon the subject, except as I have 
indicated, which is quite irrelevant to the result Precisely the same 
references are now introduced, and they were obviously more potent 
before than they are now, for nothing new has been discovered about 
their operation. Under such circumstances it is clear that the ques- 
tion is not open to me as to whether I think Hoey fulfills the suggestion 
cf a possible prior art which might require a limitation of claim 23, 
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or whether it constitutes invention to substitute a vertical metallic 
web for a single strand with vertical wires at intervals. That ques- 
tion having cMice been decided upon the motion for preliminary in- 
junction, the matter is no longer open here ; it can be raised only by 
way of reargument in the Circuit Court of Appeals. 

An interlocutory decree will pass declaring claim 23 valid and in- 
fringed and granting an injunction, but dismissing the complaint as 
to all the other claims in suit for noninfringement. No costs. 



GRAND RAPIDS SHOWCASE CO. v.. STRAUS et aL 
(District Court, S. D. New Yoi*. December 13, 1916.) 

Patents $=s>325 — Suit roB Intbingement — ^Pbocedubb. 

Where the defendant In an Infringement suit pleads a large number 
of patents as anticipations, he will be required, on application of com- 
plainant, to file a bill of particulars specifying which of such patents he 
seriously relies on, under penalty of being taxed with the costs, whether 
successful or not, in case it appears that he has not complied with the 
order honestly and in good faith. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. {{ dOT-612; Dec. 
Dig. «=»326.] 

In Equity. Suit by the Grand Rapids Showcase Company against 
Jesse I. Straus and others. On motion by complainant for bill* of 
particulars. Motion granted. 

This is a motion made by the plaintiff for a bill of particulars of the de- 
fendants' defense. The cause is the regular suit in equity for an infringe- 
ment of a patent, and the defendants set up in their answer by way of an- 
ticipation between 40 and 60 patents under the following allegation: That 
the patentees were not the original Inventors, but that, on the contrary, prior 
to their supposed invention, the thing patented had been described in each of 
the following letters patent: Then followed 86 United States patents and 5 
British patents. Later the defendants added by an order 2 more United 
States patents, and again 8 more, so that In all the answer contains as an- 
ticipations 46 United States patents and 5 foreign patents. Ck)rrespondenoe 
between the parties ensued, and the defendants eventually, at the request of 
the plaintiff, gave the plaintiff a list of 30 United States patents in all, which 
they said they should refer to upon the trial of the case, but which list was 
given without prejudice to their right to Include additional patents. This 
motion is to compel the defendants to state which of the 30 patents so dls- 
(dosed they mean to rely on. It is therefore by way of further particulariza- 
tion of the defendants* actual intention. 

Nathan Heard and Maurice M: Moore, both of Boston, Mass., for 
plaintiff. 
Charles S. Jones, of New York City, for defendants. 

LEARNED HAND, District Judge (after stating the facts as 
above). It is of much importance, if possible, to get the practice in 
this respect into a clearer condition than it is at present, and for uni- 
formity this decision has been made after consultation with all of 
the judges in this district and bears their approval. The plaintiff is 
not concerned with the patents which the defendants mean to put in 

d=9For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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to show the prior state of the art. This motion is directed only to 
compel them to elect which they mean to use as anticipations of the 
patent. The decision is not to be understood to go further than the 
facts of the case at bar. 

It is impossible under the statute to prevent the defendant from 
pleading as many patents in anticipation as he desires, but it is obvi- 
ously preposterous to suppose that the invention has actually been 
patented by anything like the number of patents here pleaded. I rec- 
ognize that the question of anticipation is bound up in the question of 
interpretation and that the defendant must have some latitude until 
he knows what view the court will take of the plaintiff's invention; 
but a good excuse should not pardon a bad practice. With every lati- 
tude the number of patents which can serve as anticipations must be 
very limited. It is proper, therefore, for the plaintiff in a case such 
as this to call on the defendant to declare in advance which patents 
he seriously contends to be anticipations, and the court will so direct 
the defendant. 

If this order carry no sanction, however, it will not be effective, 
and the only sanction can be in costs. If, at the conclusion of the 
case, the judge who tries it is satisfied that the defendants could, with- 
out any reasonable danger to themselves, have cut down the patents 
on which they rely for anticipation below the number given to the 
plaintiff in response to the order, the court will either deprive the 
defendants of costs or award costs against defendants, notwithstand- 
ing their success. If the plaintiff is successful in the suit, the order 
can have no sanction ; but, as the order will be made before the suit 
is determined, and as the defendants probably think they will win, the 
chance of losing the costs should operate as a real motive in their 
choice. The question whether defendants should be deprived of costs, 
or whether the plaintiff shall get costs, will depend upon the extent 
to which the trial judge thinks the defendants have not tried honestly 
to comply with the terms of the order. If he believes tliat the defend- 
ants' inclusion of too many patents was the result merely of unreason- 
able timidity, he will deprive defendants of their costs; if he thinks 
that the defendants were unwilling to make any honest effort, or 
wished to embarrass the plaintiff's preparation for trial, he will award 
costs to plaintiff. This practice will be followed by the judges of 
the Southern district until further notice. Whether the same practice 
will be followed in respect of patents introduced to show the prior 
state of the art will remain open until the case is presented. 

I may add that I have already noted a number of instances where 
counsel have frankly and willingly set forth the anticipations upon 
which they relied. This course has been taken in a spirit of co-opera- 
tion with the court, to assist in making the present equity rules suc- 
cessful in practice, and I believe the bar will be glad to aid this sim- 
plification of equity trials. 
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TUCKBB et al. v. WILLIAMSON, Internal Revenue Collector, et al. 

(District Court, S. D. Ohio, B. D. December 7, 1915.) 

No. 60. 

L Statutes «=>217 — Constbuction — Extrinsic Aids to Constbuotion. 

In construing an act of Congress, while the court may not recur to the 
views of individual members expressed in debate, nor consider the mo- 
tive which influenced them In voting, it may consider the history of the 
times to ascertain the reason for the legislation and under appropriate 
circumstances the mode in which iwrtlcular language was introduced in- 
to the law as shown by the journals and records. 

[Ed. Note.— -For other cases, see Statutes, Cent Dig, § 293; Dec. Dig. 
€=>217.] 

2. Poisons ^s»^— Harbison Narcotic Act — Construction. 

Harrison Narcotic Act Dec. 17, 1914, c. 1, § 2, 38 Stat 786, makes it 
unlawful for. any person to sell, barter, exchange, or give away any of 
the drugs mentioned in the act, except in pursuance of a written order 
of the person receiving the same on a prescribed form, a copy of which 
order shall be preserved by both seller and buyer for two years, subject 
to inspection, etc., but provides In section 2a that registered physicians, 
deatlsts, and veterinary surgeons who in the course of their professional 
practice "shall have been employed to prescribe for the particular patient 
receiving such drug*' shall be exempted from such requirement, but shall 
"keep a record of all such drugs dispensed or distributed, ♦ ♦ ♦ex- 
cept such as may be dispensed or distributed to a patient upon whom such 
physician ♦ • ♦ shall personally attend." Held that, under such pro- 
visions, a physician is not prohibited from dispensing or distributing in 
the course of his professional practice and without a written order a nar- 
cotic to a patient employing him because of the fact that he does not per- 
sonally attend such patient, but that in such case he is required to keep 
the prescribed record. 

[Ed. Note. — For other cases, see Poisons, Cent Dig. t 1; Dec. Dig. 
e=>2.] 

8. PHTSICIAN8 AND SUBOEONS «=»6 — "PBAOTICE OF MBDICINE" — STATUTORY 

Definition. 

Under Gen. Code Ohio, § 1286, a person who examines patients, diag- 
noses their diseases, and then prescribes and sells his own proprietary 
remedies is engaged in the practice of medicine, although his ostensible 
and appar^it motive may be the sale of his medicines, and he is subject 
to the laws of the state regulating such practice. 

[Ed. Note. — For other cases, see Physicians and Surgeons, Cent Dig. 
H6-11; Dec. Dig. i©=s>6. 

For other definitions, see Words and Phrases, First and Second Series, 
Practice of Medicine.] 

1 Poisons ^=^2 — ^Harrison Narcotic Act — Construction. 

TBe provisions of Harrison Narcotic Act Dec. 17, 1914, exacting a li- 
cense as a condition for the sale, dispensing or distribution of drugs are 
not an exercise of the police power, but are for the purpose of revenue, 
and such license is a mere form of imposing a tax, and implies nothing 
more than that the licensee shall not be subject to the penalties of the act. 
[Ed. Note. — For other cases, see Poisons, Cent. Dig. { 1 ; Dec. Dig. ^=s>2.] 

Bt Poisons ^=»2 — ^Harrison Narcotic Act — Construction — ^Validity of De- 
pabthental Requlationb. 

While the Harrison Narcotic Act of December 17, 1914, permits a phy- 
sician in the course of his professional practice to dispense and distribute 
the mentioned narcotics to a patient by whom he is employed to prescribe, 
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without being subject to the prescribed regulations, although he does not 
personally attend such patient, the act must be construed with reference 
to the known usages and modes of practice in the profession, in which the 
prescribing for patients without personal examination Is the rare excep- 
tion and not the rule ; and under the provisions of section 1, requiring the 
Commissioner of Internal Revenue, with the approval of the Secretary 
of the Treasury to "make all needful rules and regulations for carrytng 
the provisions of this act into effect," the Commissioner has authority to 
prescribe what shall constitute "personal attendance" and "professional 
practice" by a physician within the meaning of the act, and a regulation 
which denies the right of registration and exemption to one who, although 
a licensed physician, does not see most of his patients, who bases most of 
his prescriptions on their written statements sent to him through the 
mails, and who prescribes the same remedy for all alike, is within the 
power conferred and valid. 

[Ed. Note. — For other cases, see Poisons, Cent Dig. § 1; Dec. Dig. ^=s>2.] 

In Equity. Suit by Nathan Tucker and William B. Robinson against 
Beriah E. Williamson, Collector of Internal Revenue for the Eleventh 
District of Ohio, and others. On motion to dismiss bill. Motion sus- 
tained. 

A motion is made to dismiss the bill, whose averments, as far as need 
be noted, are as follows: Both of the plaintiffs are graduates of medical . 
schools. Each is a member of his county and state medical society. One 
has been engaged for 48 years as a physician in lawful practice, and the other 
for 19 year& Both are duly Ucensed to practice medicine in Ohio, and each has 
registered as required by the act of Congress of December 17, 1914, known 
as the Harrison Narcotic Law. Each has paid the special tax required by 
that law. In the course of their professional practice only they have been 
and are prescribing for, dispensing and distributing to various patients, num- 
bering many thousands, and residing in various states, a certain medicine 
prepared. by them for the relief of asthma and hay fever, which medicinal 
preparation contains cocaine. They do not personally attend aU of their 
patients for and to whom they thus prescribe, dispense,, and distribute such 
preparation, but in most instances prescribe for such patients and dispense and 
tlistribute such medicinal preparation to them upon the written statements of 
4such patients to plaintiffs, describing and setting forth their rest)ective 
symptoms and conditions. Since March 1, 1915, and for many years prior 
thereto, plaintiffs have kept a complete record showing the amount of all 
the drugs mentioned in section 1 of the act in question, dispensed or dis- 
tributed, the date thereof, and the name and address of each patient to whom 
such drugs have been dispensed or distributed, and still keep such record as 
required by the act The amount of cocaine in each dose does not exceed .001 
of a grain. The preparation is distinctly alkaline. The greater per cent, of 
cocaine used in it is in the form of the decomposition products of cocaine, and 
not as cocaine per se; such cocaine being denatured as to its habit-forming 
or habit-satisfying qualities. As partners and jointly the plaintiffs, by 
means of the order forms prescribed by the act, have In their possession 
cocaine, for the sole purpose of its use, sale, and distribution by them and 
each of them in the lawful practice of their profession as physicians, and 
have made and preserved duplicates of such orders upon the form Issued for 
that purpose by the Commissioner of Internal Revenue. Their medicinal 
preparation must be kept for a suitable length of time to perfect the same as 
a useful medicine for the treatment of asthma and hay fever patients. If the 
supply now on hand should be seized and destroyed, it will prevent them 
from continuing to prescribe for and treat their patients, and will cause irrep- 
arable loss to them and each of them. The collector of internal revenue for 
this district, and other internal revenue officers, acting under the instruction 
of the Commissioner of Internal Revenue, dated June 10, 1915, will, unless re- 
strained by the court, seize and forfeit all of the medicinal preparation and 
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all medieines containing cocaine now in tbe possession of the plaintiffs, and 
win reconunend to the district attorney the names of the plaintiffs for indict- 
ment and prosecution. The plaintiffs, on September 10, 1915, were notified by 
the Acting Commissioner of Internal Bevenue that their practice of sending 
oat a preparation containing cocaine to patients which such physicians have 
never seen is considered by such Commissioner to be an Illegitimate practice 
of medicine, and in direct yiolation of the intents and purposes of the Harrison 
Anti-Narcotic Law, particularly of section 2, and should be stopped, and that 
a eoipy of his notification had been furnished to the district attorney and the 
revenue agents. The plaintiffs are engaged in the practice of their profession 
as pbysidans, conducted according to law, and are prescribing for and dis- 
pensing and dElstributing to their patients the above-named medicinal prepara- 
tion, and have a large and valuable practice among such patients, and, If the 
ciders of the Conunissioner of Internal Revenue are enforced against them, 
they win suffer irreparable injury, loss, and damage, unless the defendants 
(the internal revenue collector and other revenue ofi^cers whose names are 
unknown) are restrained from seizing and forfeiting the plaintiffs* medicines, 
drugs, and medicinal preparation now in their possession and adapted to, 
needed for, and used in the treatment of their patients. It is charged that 
the proposed acts of the defendants will be Illegal, unauthorized, and in 
violation of the Constitution and laws of the United States, and of plain- 
tiffs' rights, and that the act in question is unconstitutional and void as 
applied to the plaintiffs or either of them in connection with their practice as 
physicians, in that it attempts to regulate the prescribing, dispensing, and 
distributing of the drugs mentioned in it within the state of Ohio. The order 
of the Conmiissioner of June 10, 1915 (hereinafter mentioned), is also alleged 
to be without authority of law and void, in that (1) it holds that a physi- 
cian can prescribe such drugs only when he personally attends upon his 
patients in the course of his professional practice ; (2) it attempts to invest 
the collector of internal revenue with a power of discrimination as to the 
legistration of certain named persons; (3) it holds that, if parties secure 
registration, such registration may be null and void, and does not protect them 
from prosecution for the use of the prohibited drugs mentioned in the act, 
upon the claim that the r^stration was obtained through misrepresentation 
or fraud ; (4) the order attempts to authorize and direct the collector and 
other internal revenue officers to seize and forfeit prohibited drugs in the 
possession of citizens of the United States within the district; (5) it directs 
the collector and other internal revenue officers to reconunend persons to the 
district attorney for indictment and prosecution ; (6) it directs the collector 
and other internal revenue officers to seize and proceed to forfeit drugs pre- 
scribed or distributed on receipt of mall orders received from patients, or which 
are designed to be so prescribed and distributed. The prayer is for a re- 
straining order and for ultimate injunctive relief. 

Section 1 of the act provides, with certain excepti<»is which need not now be 
noted, for the registration and the payment of a special tax of $1 by ''every 
person who produces, imports, manufactures, compounds, deals in, dispenses, 
sells, distributes, or gLves away opium or cocoa leaves or any compound, man- 
ufacture, salt, derivative, or preparation thereof." Cocaine is one of the speci- 
fied salts. Failure on the part of any such person so to register or pay the 
special tax is spedflcally declared to be unlawful. The word ''person" is 
made to Include a partnership. The provisions of existing revenue laws re- 
lating to the special tax, so far as applicable, including the provision of sec- 
tion 3240, B. S. U. S., are extended to the special tax imposed by the act The 
(Commissioner of Internal Bevenue, with the approval of the Secretary of the 
Treasury, is required to make all needful rules and regulations for carrying 
the provisions of the act into effect The first paragraph of section 2 makes 
it unlawful for a person to sell, barter, exchange, or give away any of the 
drugs mentioned in the act, except in pursuance of a written order of the 
per8<m to whom such article is sold, bartered, exchanged, or given, on a form 
to be issued in blank for that purpose by the Commissioner of Internal Reve- 
nue. It further requires the person who accepts such order to preserve 
the same, and also the person who gives it df it be accepted) to preserve a 
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copy of the same, for a period of two years in such a way as to l>e readily 
accessible to inspection of any officer, agent, or employ^ of the Treasury De- 
partment duly authorized for that purpose; but section 2 (a) declares that 
nothing contained in the section (and consequently the foregoing provisions 
also relating to the preservation of orders and copies of orders) shall apply 
to the dispensing or distribution of any of such drugs by a physician register- 
ed under the act in the course of his professional practice only: Provided, 
that such physician keeps a record of all such drugs dispensed or distributed* 
showing the amount dispensed or distributed, the date, and the name and ad- 
dress of the patient to whom the drugs are dispensed or distributed, except 
such as may be dispensed or distributed to a patient upon whom such physi- 
cian shall personally attend — such record to be kept for two years irom the 
date of the dispensing or distributing of such drugs, subject to Inspection as 
above provided. Section 2 (d) provides for the sale of blanks by the Commis- 
sioner of Internal Revenue, with the approval of the Secretary of the Treas- 
ury, and the sale of them by collectors of internal revenue. • It requires col- 
lectors, before delivery of any such blanks, plainly to write or stamp on them 
the name of the purchaser, and declares it to be "unlawful for any person to 
obtain by means of said order form any of the aforesaid drugs for any pur- 
pose other than the use, sale or distribution thereof by him In the conduct of 
a lawful business in said drugs or in the legitimate practice of his profession." 
Section 4 first declares in comprehensive language who may not send, ship, 
carry, or deliver any of the drugs mentioned in the act, and then excepts from 
such broad provision *'any person who shall deliver any such drug which has 
been prescribed or dispensed by a physician • • ♦ required to register un- 
der the terms of this act, who has been etnployed to prescribe for the particu- 
lar patient receiving such drug." Section 7 provides that all laws relating to 
the assessment, collection, remission, and refund of Internal revenue taxes, 
Including section 8229, R. S. U. S. (Comp. St. 1913, § 5952), so far as applica- 
ble to and not Inconsistent with the provisions of the act In question, are ex- 
tended and made applicable to the special tax Imposed by It. Section 8 speci- 
fies the persons as to whom It shall be presumptively unlawful to have any 
of such drugs In his possession. The section Is then made Inapplicable (1) **to 
any employ^ of a registered person ;" (2) "to a nurse under the supervision of 
a physician • ♦ ♦ registered under this act, having such possession or 
control by virtue of his employment or occupation and not on his own account :" 
or (3) "to the possession of any of the aforesaid drugs which has or have been 
prescribed in good faith by a physician • • ♦ registered under this act." 
Section 9 imposes on violators of the law, upon conviction, a fine of not more 
than $2,000, or imprisonment for not more than five years, or both, in the dis- 
cretion of the court. 

The ruling announced by the Commissioner of Internal Revenue and tlie 
Secretary of the Treasury on June 10, 1915, and of which complaint is made, 
is, in substance, as stated in this paragraph, and is as follows: The limitation 
of registration to certain naiued persons indicates the vesting of a power of 
discretion in collectors of internal revenue as to who shall register and from 
whom the special tax may be received. Persons not legitimately engaged in 
the exercise of their trade or profession cannot legally register under the 
terms of the act f^om the express language of the act, a physician can regis- 
ter and dispense the drugs embraced in the act "in the course of his profession- 
al practice only." He can prescribe such drugs when he "has been employed 
to prescribe for the particular patient receiving such drugs," and upon whom 
he "shall personally attend In the course of his professional practice only." 
Such prescriptions must be made "in the legitimate practice of his profession," 
and then only when "employed to prescribe for the particular person (patient) 
receiving such drugs." The duties of collectors of internal revenue do not end, 
under the provisions of the act, with simple registration. If parties secure 
resristratiori through misrepresentation or fraud, such registration is null and 
void, and does not protect them from prosecution for the illegal use of the 
drugs, and it is the duty of collectors, when such cases are discovered, to in- 
vestigate the same, and, when the law has been violated in line with the fore- 
going, to seize and proceed to forfeit the prohibited drugs illegally in posses- 
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don of such parties, and recommend such persons to the district attorney for 
indictment and prosecution. The collectors were informed that the foregoing 
"has special application to those persons who, registering as physicians, pre- 
aribe or distribute narcotic drugs or preparations on receipt of mail orders 
received from so-called patients, or who, under the laws of the state or under 
miinleipal regulation, are not permitted to practice medicine.*' 

Vorys, Sater, Seymour & Pease, of Columbus, Ohio, for plaintiffs. 
Stuart R. Bolin, U. S. Dist. Atty., of Columbus, Ohio, for defend- 
ants. 

SATER, District Judge (after stating the facts as above). To de- 
termine all of the points argued may result in the decision of matters 
not altogether germane to the issue presented. The facts well pleaded 
are admitted by the motion. If they do not state a cause of action, the 
motion must prevail. 

Most of the plaintiffs' business is a mail order business. Whether 
the mails or express companies are utilized in transmitting their prep- 
aration to patients does not appear, but the employment of one or both 
of such agencies is obviously necessary. The preparation is sent to 
all alike. A "preparation" is something which is of use, or believed 
by the prescriber or user fairly and honestly to be of use, in curing, 
alleviating, or palliating or preventing, some disease or affection. 
Dodge & Olcott v. U. S. (C. C.) 130 Fed. 624, 625. The bUl does not 
state in what manner plaintiffs are compensated, whether by the re- 
ceipt of fees, as is usual with medical practitioners, or merely by pay- 
ment for the preparation forwarded, nor does the bill show that the 
partnership of which plaintiffs are members has registered under the 
Narcotic Law. 

[1] In the argument of the case, reliance was placed on the utter- 
ances of members of the Senate when the bill was under considera- 
tion. In construing the act the court may not recur to the views 
of individual members in debate, nor consider the motives which in- 
fluenced them to vote for or against its passage. The act itself speaks 
the will of Congress, and this is to be ascertained from the language 
used. In construing it, however, the court may with propriety recur 
to the history of the times in which it was passed. This is frequently 
necessary to ascertain the reason as well as the meaning of the par- 
ticular provisions in it. U. S. v. Union Pac. R. Co., 91 U. S. 72, 79, 
23 L. Ed. 224; U. S. v. Freight Ass'n, 166 U. S. 290, 318, 319, 17 
Sup. Ct. 540, 41 L. Ed. 1007; Hudson v. Chicago, St. P., M. & O. 
Ry. Co. (D. C.) 226 Fed. 38. Under appropriate circumstances, the 
legislative intent may be ascertained and carried out by a recurrence 
to the mode in which particular language of an embarrassing nature 
was introduced into a law as shown by the journals and records (Blake 
V. National Banks, 23 Wall. 307, 319, 23 L. Ed. 119), and to inform 
the court of the exigencies calling for the enactment of the law and 
the reason for inserting given provisions. American Net & Twine Co. 
V. Worthington, Ml U. S. 468, 473, 12 Sup. Ct. 55, 35 L. Ed. 821. 
The act is a revenue measure. The large and increasing number of 
persons addicted to the use of cocaine, and its demoralizing and de- 
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structive effect on them, abundantly justifies the restrictive conditions 
imposed on those who qualify to conduct business under the law. 

[2] Counsel have presented the bill, which in a modified form be- 
came the present act, as it was ordered to be printed on August 18, 
1914, by the House of Representatives, with the amendments of the 
Senate numbered. When the bill went to the Senate after it had 
passed the House, the proviso is section 2 (a) read as follows : 

"Provided, however, that such physicians, dentists, or veterinary surgeons 
shall personally attend upon such patient" 

The Senate struck out the words "however" and "personally at- 
tend upon such patient," and by amendment the proviso was made to 
read as appears from the discussion in the Senate (Cong. Rec. vol. 51, 
p. 6788): 

"Provided, that such physldan, dentist, or veterinary surgeon shall have 
been specially employed to prescribe for the particular patient receiving each 
drug or article: and provided further, that such drug shall be dispensed In 
good faith and not for the purpose of avoiding the provisions of this act." 

The words "specially" and "or article" were subsequently eliminated 
by the Senate. The bill later went to a committee of conference, con- 
sisting of three managers on the part of the House and five on the 
part of the Senate. On December 10, 1914, the committee reported 
and recommended (Cong. Rec. vol. 52, pp. 97, 98, 99) that the House 
recede from its disagreement to the Senate amendment No. 8 (being 
all the proviso following the words "that such physician, dentist, or 
veterinary surgeon shall") and agree to the same with an amendment 
as follows : 

"Strike out all the matter inserted by said amendment and Insert in lieu 
thereof the following: 'Keep a record of all such drugs dispensed or distribut- 
ed, showing the amount dispensed or distributed, the date, and the name and 
address of the patient to whom such drugs are dispensed or distributed, ex- 
cept such as may be dispensed or distributed to a patient upon whom such 
physician, dentist, or veterinary surgeon shall personally attend; and such 
record shall be kept for a period of two years from the date of. dispensing or 
distributing such drugs, subject to inspection, as provided in this act' " 

The recommendation thus made was adopted by both legislative 
bodies, and the bill as thus amended became section 2 (a) of the act 
in question. The statement of the House managers, made to the House 
of Representatives, in explanation of the effect of the action agreed 
upon by the conferees and recommended in the report, is as follows : 

"Amendment No. 8: This amendment as redrafted does not require the per- 
sonal attention of a physician, dentist, or veterinary surgeon to dispense or 
distribute any of the aforesaid narcotics, but, In case there Is not personal 
attention on the part of the physician, dentist, or veterinarian, a record show- 
ing the amount of the drug dispensed or distributed, the date, the name and 
the address of the patient to whom such drug was dispensed or distributed, 
must be kept for a period of two years, subject to inspection by the officers^ 
agents, and employes of the Treasury Department, and by the state, territorial, 
district, municipal, and insular officials named in this act Physicians, den- 
tists, and veterinary surgeons will not have to keep a record of the quantity 
of the drug administered^ eta, when in personal attendance upon their 
patients." 
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The construction thus placed upon section 2 (a) is not controlling, 
but the foregoing shows how such section came to be made a part of 
the law. The exemption authorized by the bill, as it passed the House, 
from the requirements of Ihe first paragraph of section 2, extended 
only to instances of personal attendance on patients. That provision 
was rejected and in lieu thereof the exemption was extended, by the 
agreement of the conference committee and the approval of both 
branches of Congress, so as to include not only cases of personal' at- 
tendance on the part of the physician, but also those cases in which 
there is no j)ersonal attendance, providing a record is kept in such 
latter instance of the drug or drugs dispensed. There was thus some- 
what of an enlargement of the instances of exemption from the re- 
quirements of the first paragraph of section 2 as to the preserving of 
orders and duplicates of the same, but there was added the duty of 
preserving a record in case of dispensing or distributing when not in 
personal attendance on the patient. The proviso must be interpreted 
as it now stands, not as it stood when the bill came to the Senate from 
the House. U. S. v. Delaware & Hudson Co., 213 U. S. 366, 414, 
29 Sup. Ct. 527, 53 L. Ed. 836; Dr. J. L. Stephens Co. v. U. S., 203 
Fed. 817, 823, 122 C. C. A. 135 ; Bate Refrigerating €o. v. Sulzberger, 
157 U. S. 1, 57, 15 Sup. Ct. 508, 39 L. Ed. 601 ; Cooper v. Richmond 
(C. C.) 42 Fed. 697, 700, 8 L. R. A. 366; Sutherland, Stat. Const. 
(2d Ed.) § 351. So interpreting it, it must be held that a physician 
is not required to keep a record of the drugs dispensed or distributed 
in good faith, or to preserve the orders received or the duplicates of 
the same, when in the course of his professional practice he is in per- 
sonal attendance on his patients. 

[3] In view of section 1286, G. C. Ohio, the plaintiffs are engaged 
in the practice of medicine. Under the state rule, if a person ex- 
amines patients, diagnoses tlieir diseases, and then prescribes and sells 
his own proprietary remedies, he is practicing medicine, notwithstand- 
ing his ostensible and apparent motive may be the sale of his medi- 
cines. Taylor's Law in Relation to Physicians, 39 ; State v. Van Dor- 
en, 109 N. C. 684, 14 S. E. 32; Wharton & Stille's Med. Jur. vol. 3, 
§ 452. The tendency on the part of the states is to extend rather 
tiian to restrict the definition of the term "practicing medicine" (Tay- 
lor, supra, 39), and for the manifest purpose of protecting their citi- 
zens and rendering amenable to law all practitioners who violate its 
provisions or are guilty of imposition or other reprehensible conduct. 

[4] Legislation by the states regarding the practice of medicine is 
a valid exercise of the police power. Hawker v. N. Y., 170 U. S. 
189, 191-193, 18 Sup. Ct. 573, 42 L. Ed. 1002; Reetz v. Michigan, 
188 U. S. 505, 506, 23 Sup. Ct. 390, 47 L. Ed. 563; Collins v. Texas, 
223 U. S. 288, 32 Sup. Ct. 286, 56 L. Ed. 439; Meffert v. State Board 
of Medical Registration, 66 Kan. 710, 72 Pac. 247, 1 L. R. A. (N. S.) 
811, affirmed 195 U. S. 625, 25 Sup. Ct. 790, 49 L. Ed. 350. The exac- 
tion by the national government, however, of a license, as a condition 
for the sale, dispensing, or distribution of drugs, like that for the sale of 
intoxicating liquor, is not an exercise of the police power, but is for the 
purpose of revenue. Re Heff, 197 U. S. 488, 505, 25 Sup. Ct 506, 491,. 
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Ed. 848. A license to dispense the drugs named in the act must be 
regarded as nothing more than a mere form of imposing a tax, and as 
implying nothing more, except that the licensee shall not be subject 
to the penalties of tlie law if he pays .such tax and conforms to legal 
requirements. License Tax Cases, S Wall. 462, 471, 18 L. Ed. 497. 

[5] The only physician that may under section 2 (a) lawfully dis- 
pense or distribute the drug in question is one who is registered and 
wh6 acts in the course of his professional practice only. He may not 
— section 2 (d) — obtain it by means of the prescribed order forms 
for any purpose other than the use, sale, or distribution of it in the 
legitimate practice of his profession. That he must in each instance 
in which he dispenses or distributes the drug be employed to prescribe 
for the particular patient receiving such drug is necessarily implied 
from the pertinent provisions of the act and the purpose to be accom- 
plished by it. He may not engage in the business of selling, unless 
he sells it in filling his own prescriptions, for the sale of it is, generally 
speaking, the part of the druggist. He must act strictly within the 
line of actual employment in a legitimate and professional practice only, 
in which (adopting the definition of the practice of medicine as found 
in Underwood v. Scott, 43 Kan. 714, 23 Pac. 942) he personally judges 
(diagnoses) the nature, character, and symptoms of the disease, de- 
termines the proper remedy for it, and prescribes the application of 
the remedy to the disease. Personal investigation precedes and per- 
sonal supervision accompanies the prescribing. The remedy is to be 
adapted to tlie disease and wants of the particular patient. That a 
physician may not prescribe for other than the particular patient that 
employs him and that is to receive the drug follows from the language 
and import of sections 4 and 8. The proviso of section 4 makes law- 
ful the sending, shipping, carrying, or delivery of the drug (1) by com- 
mon carriers engaged in transporting it, and (2) by any employe (acting 
within the scope of his employment) of any person who shall have 
registered and paid the special tax; but that section, when it treats 
of ph)^sicians, deals only with the delivery of the drug and permits 
its delivery by a person (an individual) only when it has been pre- 
scribed or dispensed by a registered physician who has been employed 
to prescribe for the particular patient who is to receive such drug. 
The law contemplates that there shall be no promiscuous or covert 
passing around of the drug to persons who have not employed the 
physician and received it on his prescription. The proviso of section 
8, whose validity and scope need not now be considered, makes pos- 
session of the drug by an unregistered person who has not paid the 
tax, other than an employe of a registered person, or a nurse under 
the supervision of a registered physician, presumptive evidence of a 
violation of the act, unless such possessor shall have obtained a pre- 
scription made in good faith from a registered physician. 

The 'regulation promulgated by the Treasury Department that a 
physician must be actually absent from his office and in personal at- 
tendance upon a patient in order to come within 'the exemption of 
section 2 (a) accords with the design that a physician shall maintain 
supervision over the patient for whom he prescribes. One of the defi- 
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nitions of "attend" (Latin, "attendere"), given in Webster's Interna- 
tional Dictionary is: '*To visit professionally, as a physician." The 
Department thus places (and, I am disposed to think, rightfully so) 
a more restricted meaning on personal attendance than the courts 
have placed on medical attendance — -it being held that to constitute 
the latter it is not requisite that the physician should attend the patient 
at his home and that an attendance at his office is sufficient. Cush- 
man v. Insurance Co., 70 N.Y. 72; Gilligan v. Royal Arcanum, 26 
Ohio Cir. Ct. 42, 43. It is by personal attendance that the greater 
part of the business of a regularly practicing general practitioner is 
done. The personal attendance clause, therefore, covers the majority 
of all of the cases in which the drug is dispensed or distributed by such 
a physician. Its effect is to increase the inconvenience and difficulty, 
and even the expense, of procuring the drug. In harmony with this 
view is the provision of section 2 (b), which does not permit the filling 
of prescriptions unless they are written and signed and dated as of 
the day on which they are signed. The refilling of prescriptions is 
not permissible. If, instead of personal attendance on a patient by 
the physician, the patient calls on the physician at his office. for treat- 
ment, in which event such physician is required to make a record of the 
drugs mentioned in the act which he dispenses or distributes, the op- 
portunity is afforded of personally diagnosing, studyii^, supervising, 
and prescribing for such patient. If a regularly practicing physician 
may prescribe without seeing his patient, it is in occasional instances 
only. 

The responsibility cast upon the physician is great and the law con- 
sequently exacts of him a high degree of integrity — practices which 
are both professional and legitimate. Even a la)rman knows that the 
diagnosis of diseases has in recent years assumed increased and in- 
creasing importance for the purpose of determining and removing 
their causes. The ascertainment of the blood pressure, the analysis of 
the blood, urine, and stomach contents, the employment of the X-ray 
and of other appliances and modes of examination for the determi- 
nation of the physical condition of patients, are so usual and so much 
more assuring than a patient's recital of what may be merely sub- 
jective symptoms, that skillful and conscientious physicians have come 
to use, and intelligent people have come to expect, an exaction of the 
full history of each case and the use of scientific methods in determin- 
ing the presence or absence of disease and its stage of advancement. 
Such methods enable the physician to work with greater precision to 
remove the causes of disease. If he acts only on the patient's state- 
ment, however honestly made, he may be misled, or treat a sympton 
and not the disease itself, whether that statement be oral or in writing, 
and if in writing, and the patient be not seen at all, the prescription 
sent may not only be an inappropriate remedy, but may reach another 
for whom the physician did not intend it and of whom he never heard. 

In the enactment of legislation the law-making body may take into 
account the advance of learning, and provide for the public health 
and safety by such reasonable and proper measures as increased knowl- 
edge may suggest (State v. Gravett, 65 Ohio St. 289, 300, 62 N. E. 
229 F.— 14 
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325, 55 L. R. A. 791, 87 Am. St. Rep. 605), and may impose new 
conditions as prerequisite to the practice of medicine as new modes of 
treating disease are discovered. The statute must be construed with 
reference to known usages and modes of transacting business (Shoe- 
maker V. Goshen Township, 14 Ohio St. 569, 584), as well as the his- 
tory of the times (Preston v. Bowder, 1 Wheat 115, 120, 121, 4 L,. 
Ed. 50), and for the benefit of the community at large (Allen v. Little, 
5 Ohio, 66, 72). Although a revenue measure, the provisions of the 
act defining who may practice under it tend to reduce to a minimum 
(if it does not wholly eliminate) the number of prescriptions for un- 
fortunate cocaine addicts which are not made in cases of personal 
supervision, when the patient calls on the physician or the physician 
on the patient The physician must, if practicable, prescribe with 
reference to knowledge personally acquired by seeing his patient. To 
prescribe, in most instances, for absent patients, on their written state- 
ments describing their respective sjrmptoms and conditions, and in 
every instance to send the same medicinal preparation — ^a sort of pro- 
prietary medicine — ^is to reverse the policy of the law, make an excep- 
tion the rule, open the door to fraud, and frequently to furnish treat- 
ment which may be hurtful or wholly ineffectual. That the purpose 
of the law may not fail, the act forbids the registration of and imposes 
penalties upon physicians who engage in other than legitimate and 
professional practice, and has cast, or at least has attetnpted to cast, 
upon the Commissioner of Internal Revenue and the Secretary of the 
Treasury the power of defining in what such practice consists. 

The provisions of the act tihat are directed toward physicians are 
also made applicable to dentists and veterinary surgeons. A veterina- 
rian, as defined by the Century Dictionary, is : 

"One who practices the art of treating diseases and Injuries of domestic 
animals, surgically or medically." 

It would seem that no veterinarian can legitimately or in the course 
of his professional practice only prescribe for a human being, because 
his patients are domestic animals. The veterinarian of necessity al- 
most always treats his patients when away from his office and when per- 
sonally attending them. The advance made in dentistry in recent years 
requires the giving of prescriptions to a considerable extent in dental 
surgery and for the removal of the causes of diseases of the teeth and 
mouth, but cases of dental surgery are usually treated at the hospi- 
tals, although prescriptions for the removal of the causes of disease 
are ordinarily given at the dentist's office, and of these a record must 
be kept. If classifying dentists and veterinarians with physicians is 
a fact to be considered in construing the act, it does not require a 
modification of the views above expressed, for the reason that per- 
sonal examination into and personal supervision of each case is neces- 
sarily the rule, and prescribing for a patient in his absence is the 
exception. 

If the above conclusions be correct, that the law contemplates pre- 
scribing or distributing of the drugs mentioned in the act only in case 
of the personal attendance of physicians on their patients, or of the 
personal visits of patients to their physicians, save in exceptional in- 
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stances, does a physician engage in "the legitimate practice of his pro- 
fession," or prescribe the drug "in the course of his professional 
practice only," who does not see most of his patients, who bases most 
of his prescriptions on their written statements sent to him through 
die mails, and who prescribes the same remedy for all alike ? Who 
determines what practices are legitimate and professional? The law 
does not in express language state; but does it do so by necessary 
implication? The deference to be paid to a departmental ruling and 
construction of the law is defined in Smythe v. Fiske, 23 Wall. 374, 
382, 23 L. Ed. 47; U. S. v. Moore, 95 U. S. 760, 763, 24 L. Ed. 588; 
Nunn V. Wra. Gerst Brewing Co., 99 Fed. 939, 942 (C. C. A. 6) 40 
C. C. A. 190; Swift & Co. v. U. S., 105 U. S. 691, 695, 26 L. Ed. 
1108; Fairbank v. U. S., 181 U. S. 283, 310, 311, 21 Sup. Ct. 648, 
45 L. Ed. 862; Merritt v. Cameron, 137 U. S. 542, 552, 11 Sup. Ct. 
174, 34 L. Ed. 772 ; 26 Cyc. 1602 et seq. 

The act of May 9, 1902 (32 Stat. 193, c. 784), providing inter alia 
for the inspection and regulation of the manufacture and sale of cer- 
tain dairy products, and amending the act of August 2, 1886 (24 
Stat 209, c. 840), defining "butter" and imposing a tax upon and 
r^ulating the manufacture, sale and importation of oleomargarine, 
adopted section 20 of the Oleomargarine Act, which section provides 
that: 

**The Commissioner of Internal Revenue with the approval of the Secretary 
of the Treasury may make all needful regulations for the carrying Into effect 
of this act" 

The only difference between the language of that section and that 
of the last paragraph of section 1 of the Harrison Narcotic Law is 
that the latter uses the word "shall" where the former uses the word 
"may." Section 4 of the act of 1902 defines adulterated butter to be : 

"Any butter in the manufacture or manipulation of which any process or 
material Is used with the intent or effect of causing the absorption of abnormal 
quantities of water, milk or cream." 

The act does not define what quantity of water, milk, or cream is 
abnormal, but the Commissioner of Internal Revenue, with the ap- 
proval of the Secretary of the Treasury, promulgated a regulation that 
butter containing 16 per cent, or more of water, milk, or cream should 
be classified as adulterated butter under the act. The validity of that 
relation was involved in Coopersville Co-operative Creamery Co. v. 
Lemon, 163 Fed. 145, 89 C. C. A. 595 (C. C. A. 6). Judge (later 
Mr. Justice) Lurton, speaking for the Circuit Court of Appeals, after 
alluding to the provisions of the act under consideration and to sec- 
tions 161, 251, and 3447, R. S. U. S. (Comp. St. 1913, §§ 235, 870, 
6349), said: 

"Looking to the character of duties imposed upon the Commissioner of In- 
ternal Revenue, and the various provisions of law authorizing the promulgation 
of regijlations in carrying out the plain purposes of the law, we entertain no 
serious doubt that this regulation was authorized." 

The similarity of the instant case to that considered by the Circuit 
Court of Appeals is such as to make the Lemon Case controlling on 
this court A statement of the reasons for holding the regulation 
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as to mail orders and professional practices now under consideration 
to be neither the delegation of legislative nor a grant of judicial power 
would be a reiteration of Judge Lurton's elaborate opinion. In Reetz 
V. Michigan, 188 U. S. 505, 507, 23 Sup. Ct. 390, 391 (47 L. Ed. 563), 
Mr. Justice Brewer quoted with approval from People v. Hasbrouck, 
11 Utah, 291, 39 Pac. 918, as follows: 

"The objection that the statute attempts to confer judicial power on the 
board is not well founded. Many executive officers, even those who are 
spoken of as purely ministerial officers, act judicially in the determination 
of facts In the performance of their official duties ; and in so doing they do 
not exercise 'judicial power,' as that phrase is commonly used, and as it is 
used In the Organic Act» In conferring judicial power upon specified courts. 
The powers conferred on the board of medical examiners are no wise differ- 
ent in character in this respect from those exercised by the examiners of 
candidates to teach In our public schools, or by tax assessors or boards of 
equalization in determining, for purposes of taxation, the value of property. 
The ascertainment ♦ * ♦ of qualifications to practice medicine by a board 
of competent experts, appointed for that purpose, is not the exercise of a 
power which appropriately belongs to the judicial department of the govern- 
ment" 

See also Meffert v. State Board of Medical Registration, supra; 
France v. State, 57 Ohio St. 1, 47 N. E. 1041; Wharton & Stille's 
Med. Jur. § 434. 

That "unprofessional" has been held to be synonymous with "dis- 
honorable" (State V. Med. Examining Board, 32 Minn. 324, 20 N. W. 
238, SO Am. Rep. 575), does not militate against the establishment 
of another standard by which to test professional conduct and the right 
to practice medicine. This precise point was ruled in Dent v. West 
Virginia, 129 U. S. 114, 9 Sup. Ct. 231, 32 L. Ed. 623. See also 
Hawker v. N. Y., 170 U. S. 189, 18 Sup. Ct. 573, 42 L. Ed. 1002. 
Session Laws of the various states and the reports of decided cases 
abound witli illustrations of legislative enactments which impose new 
and added qualifications on those who engage in the practice of medi- 
cine. A summary of the laws touching that subject enacted in Ohio 
down to 1897 is found in 57 Ohio St. at pages 8, 9. For the purpose 
of increasing the national revenue, Congress declared that physicians 
who register and pay a designated tax may, on certain conditions, dis- 
pense or distribute certain drugs in the treatment of their patients, 
which, wrongfully used, are highly destructive of life and usefulness, 
and which, rightfully used, are often highly serviceable. It was will- 
ing to forego any advantages which might result to the government 
from the receipt of such tax rather than to permit the dispensing and 
distribution of such driigs by physicians who did not meet the pre- 
scribed conditions. That the exercise of the power to increase the 
revenues may operate to produce a result which the states may ob- 
tain by the exercise of the police power is immaterial. Congress es- 
tablished a board, as it were, with powers akin to those of a board 
of medical examiners, or a board of school examiners, or a board of 
equalization, to determine what applicants possess the requisite 
qualifications for registration and practice under the Narcotic Law. 
In unmistakable language it indicated that their practice must be legiti- 
mate and professional. It did not prescribe, as it might have done. 
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the standard of qualifications. It did, however, what under the au- 
thority of the Lemon Case it was altogethei: competent for it to do; 
it declared that the practice which should confer upon or deny the 
physician the right to register and dispense the specified drugs must be 
legitimate and professional. It was the design of Congress that stand- 
ards of professional qualifications should be provided to render the 
law effective for accomplishing its purpose. The regulation fulfills 
the purpose of the law, and it cannot therefore be said to be an addi- 
tion to it. U. S. v. Antikamnia Co., 231 U. S. 654, 667, 58 L. Ed. 
419, Ann. Cas. 1915A, 49. 

The fact is not overlooked that in U. S. v. 11,151 Pounds of But- 
ter, 195 Fed. 657, 115 C. C. A. 463, the Eighth Circuit Court of 
Appeals had under consideration the same statute and regulation which 
was under review in the Lemon Case and reached an opposite conclu- 
sion; but that fact does not relieve this court from adherence to the 
law as announced by the appellate court of its own circuit, or from 
expressing its own view that the regulation of June 10, 1915, as to the 
point now under consideration, is valid. It follows from the fore- 
going that collectors of internal revenue should, in licensing physi- 
cians, enforce the departmental regulation against those doing a mail 
order business, as fully as any other valid regulation promulgated by 
constituted authority, and that physicians permitted to practice under 
the act who conduct their business in an illegitimate or unprofessional 
manner, subject themselves to the penalties of the law. 

In the Lemon Case it was said that, if the regulation there under 
consideration had not the force of law as a conclusive determination 
of fact, it nevertheless furnished a working rule for the guidance of 
officers and the information of manufacturers, and, on the trial of 
a manufacturer of butter, from whom the tax was exacted on butter 
alleged to have more than 16 per cent, of water in it, a court will 
commit no error if it submits to t jury the question as to whether such 
a percentage of water is abnormal. It would not, therefore, be error 
for a trial judge, should he elect so to do, to determine, in a case triable 
to himself, or to submit to a jury, in a proper case, for its determina- 
tion, the question of fact whether an accused party's methods of doing 
business debar him from practice under the law. 

Reliance is had by plaintiffs on the averment that the greater part 
of the cocaine used in their preparation is in the form of the decompo- 
sition products of cocaine, and not as cocaine per se, and that the 
cocaine is denatured as to its habit-forming and habit-satisfying quali- 
ties. The statute, however, runs against the dispensing of the drug 
by a person not duly authorized to do so. There is no exemption on 
account of the form in which the drug exists or is prescribed. 

If the right claimed by the government to seize and forfeit any of 
the enumerated drugs in the possession of violators exists, it is due to 
the extension (section 1, par. 4) to the special tax named in the act of 
some applicable statutory provision of some other law relating to 
special taxes. Such right is not conferred by the act itself, nor by 
sections 3163, 3164, 3224, or 3453, R. S. U. S. (Comp. St. 1913, §§ 
5883, 5884, 5947, 6355) — ^the only statutory provisions to which atten- 
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tion has been directed — ^nor by any other statute that has come under 
my observation. 

The plaintiffs are therefore entitled to a temporary injunction against 
the seizure and forfeiture of the cocaine in their possession, but in no 
other respect. Phila. Co. v.Stimson, 223 U. S. 605, 619, 620, 32 Sup. 
Ct. 340, 56 L. Ed. 570; School of Magnetic Healing v. McAnnulty, 
187 U. S. 94, 108, 110, 23 Sup. Ct. 33, 47 L. Ed. 90; Magruder v. Belle 
Fourche Valley Water Users* Ass'n, 219 Fed. 72, 78, 79 (C. C. A. 8), 
135 C. C. A. 524. The motion to dismiss is overruled. If the gov- 
ernment elects to waive its claimed right to a seizure and forfeiture 
of the drug, the motion will be sustained, and the bill dismissed." 

Following the announcement of the above opinion, the district at- 
torney and the collector of internal revenue stated in open court that 
the latter had not been instructed to seize and forfeit the cocaine or 
preparation in the possession of the plaintiffs, and had at no time had, 
and does not now have, an intention to do so. For this reason, the 
motion to dismiss is sustained, and the bill is dismissed. 



PITTSBURGH MELTING CO. v. BALTIMORD & O. R. CO. et aL 

(District Court, W. D. Pennsylvania. January 17, 1918.) 

No. 12. 

1. Food ^=>3 — ^Meat Inspbotion — Statdtobt Provisions — Application. 

Act June 30, 1906, c. 3913, 34 Stat 674, for the purpose of preventing the 
use in Interstate or foreign commerce of meat and meat food products 
unfit for human food, provides for the examination and inspection of 
animals before being allowed to ent^r Into any slaughtering or similar 
establishment in which they are to be slaughtered, and the meat and 
meat food products thereof used in interstate or foreign commerce, and 
excludes from such commerce meat food products not so inspected and 
passed. Plaintiff manufactured tallow oil, used in making soap, glycer- 
ine, dynamite, and for other industrial and commercial purposes from 
the fat of slaughtered beef cattle. It was made from all parts of the 
animal, and not from the fat from particular parts, as is used in oleo oil, 
intended to be used in the manufacture of oleomargarine. ' Plaintiff's 
tallow oil was not sold to manufacturers of oleomargarine, and was not 
used or intended to be used In such manufacture, though It might be so 
used, and when shipped was conspicuously marked with the words "Tallow 
Oil" and "Inedible." Held, that plaintiff and its product were not within 
the provisions of the act 

[Ed. Note.~For other cases, see Food, Cent Dig. 8t 3, 4; Dec. Dig. 
<S=»3.] 

2. Statutes <®=>21^— C/ONSTEtJcnoN — ^PBAoncAL Construction. 

When the intention of a statute is doubtful, the construction placed 
upon it for many years by those charged with executing Its provisions may 
be resorted to in aid of its true construction. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. {§ 296, 297; Dec. 
Dig. <@=>219.] 

^=»For other cases see same topic ft KEY-NUMBER in all Key-Numbered DigesU ft Indexes 
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3. Food ^=»3 — ^Msat Inspection — ^Dxfabtmbntal REauLAxioNS — ^Validitt. 

Act June 30, 1906, relative to the Inspection of meat and meat products, 
authorizes the Secretary of Agriculture to make such rules and regulations 
as are necessary for the efficient execution of its provisions. Thereunder 
the Secretary adopted regulations specifying as products subject to the 
act and such regulations carcasses and food and meat products derived 
from cattle, sheep, swine, and goats which are "capable of being used as 
food by man," and also required shippers of inedible foods to furnish a 
certificate certifying among other facts that the fat is not capable of being 
used as food by man. Held, that the Secretary exceeded his authority in 
making such regulations, as the power to make rules and regulations for 
the efficient execution of the provisions of the act gave him no power to 
add any provision to the act, and by the terms of the statute the meat and 
meat food products subject thereto are articles eaten by man, proper for 
human consumption, and fit for human food. 

[Ed. Note. — ^For other cases, see Food, Cent Dig. {8 8^ 4; Dea Dig. 
«=>3.] 

4. Constitutional Law ^=>62 — ^Legislatiyb Powers — ^Delegation to Ex- 

ecutive Officebs. 
Congress cannot delegate legislative power to any executive officer. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §i M- 
102; Dec. Dig. ^=>Q2.} 

In Equity. Suit by the Pittsburgh Melting Company against the 
Baltimore and Ohio Railroad Company and another. Decree for 
plaintiff. 

Reed, Smith, Shaw '& Beal, of Pittsburgh, Pa., for plaintiff. 
Wm. Watson Smith, of Pittsburgh, Pa., for defendant Baltimore & 

0. R. Co. 

E. Lowry Humes, U. S. Dist. Atty., of Pittsburgh, Pa., for defend- 
ant Totten. 

ORR, District Judge. This suit in equity is before the court for 
decision after trial. The controversy involves a construction of that 
portion of the act of Congress entitled "An act making appropriations 
for the Department of Agriculture for the fiscal year ending June 
30, 1907," approved June 30, 1906 (34 Stat. 674), which is commonly 
known as the Meat Inspection Amendment. Particularly it involves 
the question whether the plaintiff and the plaintiff's products are 
within the provisions of that act, and the question whether or not the 
Secretary of Agriculture has not exceeded his power in the adoption 
of certain new regulations intended to become effective on November 

1, 1914. The immediate reason for filing the bill, as appears in the 
testimony, was the refusal by the Baltimore & Ohio Railroad Company 
to accept a shipment of tallow oil, because of notice to it by the defend- 
ant C. E. Totten, who was an inspectpr of the Bureau of Animal In- 
dustry of the Department of Agriculture, that the shipment offered by 
the plaintiff was not accompanied by a certificate in the form required 
by the regulations of November 1, 1914. This brief statement of the 
case was supported by the evidence at the trial from which are found 
the following facts : 

^=»For oUier casos see lame topic ft KEY-NUMBER In ali^ey-Numbered DigMto ft Indexes 
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[1] The plaintiff is a corporation of Pennsylvania, and owns and 
operates a plant for the manufacture of tallow oil (sometimes known 
as **oleo oir')> stearine, tallow, cracklings, stock, and grease in the 
city of Pittsburgh. It and its predecessors have been in business for 
more than 78 years. Its plant is connected by means of a railroad 
siding with the railroad of the defendant railroad company. The de- 
fendant railroad company is a corporation of the state of Maryland, 
and is a common carrier operating a line of railroad from various 
points, including, among others, from Pittsburgh to New York. 

The plaintiff in 1881, or thereabouts, began the manufacture of 
oleomargarine, and continued in that business for five or six years, 
until the Legislature of Pennsylvania passed an act forbidding the 
manufacture of that substance. Plaintiff then ceased such manu- 
facture, and thereafter operated its plant for the sole production of 
tallow or oleo oils, stearine, grease, tallow, cracklings, and stock, until 
the present time, using the machinery and equipment which had for- 
merly been used by it in the manufacture of oleomargarine! Plaintiff 
does not sell or ship tallow or oleo oil, or any of its product, to any 
manufacturer or dealer in oleomargarine. It sells its product to man- 
ufacturers of soap, railroad companies, oil companies, steel companies,, 
and others. Among its customers are Fairbanks & Co., W. & H. 
Walker, Colgate & Co., Swift & Co., the Westinghoiise Air Brake 
Company, and various railroad companies. It ships a very large 
portion of its oil to Holland, Sweden, and other foreign countries. 

Tallow or oleo oil is used not only for making soap, but for the 
production of glycerine, dynamite, and for other industrial and com- 
mercial purposes, including the manufacture of oleomargarine. It is 
the product of the fat of slaughtered beef cattle. The fat from which 
the plaintiff manufactures its oil is collected by its wagons, which visit 
various establishments in Allegheny county m the state of Pennsyl- 
vania, where beef cattle are slaughtered, or slaughtered animals are 
sold for meat. In the selection of these fats the plaintiff uses care and 
endeavors to select the best and purest It uses the fat from all parts 
of the animal, and not the fat from particular parts only of the animal. 

Oleo oil, which is intended to be used and is used in the manufac- 
ture of oleomargarine, is taken from particular parts of the carcass 
of the animal. Plaintiff's oil is not denatured. In plants which are 
inspected by inspectors appointed by the Department of Agriculture 
the process of denaturing is applied only to fats from condemned car- 
casses or fats which have fallen upon the floor, or perhaps have 
received some similar treatment. It is not practicable to denature tal- 
low oil without impairing in some degree its value. While the evi- 
dence disclosed that its value for lubricating or illuminating purposes 
woudd not be affected, and perhaps for some of the coarser products 
or industrial operations, yet the court is satisfied that denaturing would 
affect the value of the oil for some of the purposes for which it is 
used, as in the manufacture of the finer soaps, tooth powders, and other 
pharmaceutical preparations. Neither oleo oil or tallow oil is sold 
by wholesale or retail grocers as a common article of food! While 
the evidence discloses the fact that some people have eaten both at 
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times, yet the fair conclusion from the testimony is that neither is a 
food. There was no evidence that any person had ever eaten any 
of plaintiff's product. 

Plaintiff's oil is sold in the market as tallow oil. It is not sold in 
the market as oleo oil, at prices for which oleo oil sells. The prices 
for oleo oil are higher than the prices of tallow oil. The oil which 
plaintiff ships in interstate and foreign commerce is shipped in tierces, 
upon which, in addition to other markings, there are conspicuously 
placed the words "Tallow Oil" and "Inedible." There was no evi- 
dence in the case that plaintiff, by correspondence or otherwise, had 
at any time led any one to believe that the oil shipped by it was edible. 
Nor was there any evidence in the case that the plaintiff by subter- 
fuge had at any time intended or attempted to evade the provisions 
of the law. 

On or shortly after October 1, 1906, at which time the act of Con- 
gress now under consideration went into effect, the Department of 
Agriculture established at the plant of the plaintiff a system of in- 
spection, whereby the entire operation of the plant was under the di- 
rection of an inspector assigned by the Bureau of Animal Industry, 
and thereafter for several years no operations were carried on at the 
plant of the plaintiff, except under the direct supervision of such in- 
spector or inspectors. The mode of inspection during that period was 
as follows: The fat, after it was collected by wagons from various 
establishments in said county and delivered to plaintiff's plant, was 
inspected by the inspector by looking at it and smelling it. During 
the process of manufacturing the oil, the inspector made observations 
as to the temperature maintained in boiling the fat. When the oil 
was ready for shipment, the inspector further inspected it by tasting 
and smelling it. In addition to the inspection of the product itself, 
the inspector maintained a general supervision over the condition of 
the plant Although plaintiff was advised that its plant was not sub- 
ject to the provisions of the act of Congress, known as the Meat In- 
spection Amendment, it submitted to the same because the mode of 
inspection was deemed to be reasonable. 

On or about May 10, 1907, the plaintiff was informed by the Bureau 
of Animal Industry that the Department of Agriculture had adopted 
a regulation, whereby the mode of inspection theretofore maintained 
at plaintifFs plant would be discontinued, and whereby the plaintiff 
would not be permitted to use in the manufacture of tallow oil fat 
obtained from animals slaughtered at other than official establishments 
as determined by the regulations of the Department; such establish- 
ments being those at which official inspection under the act of Congress 
was maintained. The mode of inspection adopted by said Bureau, 
pursuant to said regulations was as follows : The driver of each wag- 
on delivering fat to plaintiff's plant was required to obtain from each 
person from whom he obtained such fat and to deliver to the Bureau's 
inspector, a certificate stating that the fat was from the carcasses of 
beef cattle, which had been slaughtered at one of said official estab- 
lishments. After the receipt of such information the plaintiff declined 
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to accede to the requirements of such new regulations, and thereupon 
tlie government withdrew its inspection from plaintiflf's plant. 

After the withdrawal of the inspection, the plaintiff shipped its 
product as "inedible" only, and so marked it in accordance with the 
rules and regulations adopted by die Secretary of Agriculture, which 
became effective April 1, 1908, and continued to ship its product un- 
til July, 1910, when an inspector notified the Baltimore & Ohio Rail- 
road Company not to carry a certain shipment to one of plaintiff's cus- 
tomers in Rotterdam, Holland. Plaintiff then filed its bill in equity 
in this court against said railroad company and C. E. Totten, the gov- 
ernment inspector, to restrain the enforcement of such notice, and 
to permit such shipment to go forward, which' proceedings were subse- 
quently discontinued by reason of the disposition of 3ie indictment 
hereinafter mentioned. 

At or about the same time that the bill in equity was filed the said 
government inspector caused an information to be made against the 
plaintiff and its general manager, upon which an indictment was ob- 
tained, charging them with unlawfully offering to said railroad com- 
pany a meat food product for transportation from Pittsburgh and 
thence to Rotterdam. In that case a verdict was rendered for the de- 
fendants. From that time until January 15, 1915, the plaintiflf, with- 
out complaint or objection on the part of the defendant Totten, or the 
said Bureau of Animal Industry, continued to make shipments of oil 
in interstate and foreign commerce, as an inedible fat, labeling each 
tierce containing the same with the word "Inedible," and delivering 
to the carrier certificates in the following form, namely : 

Date , 19.., 

Name of common carrier 

Consignor 

Point of shipment 

Consignee 

Destination 

I hereby certify that the following described fat Is inedible and is not in- 
tended for food purposes, and that the said fat is of such a character or is 
Intended for such a use that denaturing Is impossible or wlU render said fat 
unavailable for the desired industrial use. 

Kind of Product Amount of Weight 



(Signature of Shipper.) 

(Business Occupation of Shipper.) 

(Address of Shipper.) 



On January 15, 1915, the plaintiff delivered to the defendant rail- 
road company a certain car loaded with 100 tierces of said oil for ship- 
ment over the railway of said company to New York, in the state of 
New York, and thence by steamer sailing from the port of New York 
on January 28, 1915, to Rotterdam, Holland. The end of each of said 
tierces was painted white, and there was conspicuously stenciled or 
burned thereon "tallow Oil," the true name of the product contained 
therein, and also the word 'Inedible." 
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On January 20, 1915, the plaintiff executed and delivered to said 
railroad company the following certificate : 

January 15, 1915. 
Inedible Fat 

Name of common carrier Baltimore & Ohio Railroad Co. 

Consignor Pittsburgh Melting Company. 

Point of shipment Pittsburgh, Pa. 

Consignee Daniel Loeb. 

Destination Rotterdam, Holland. 

I hereby certify that the following described fat Is Inedible and la not in- 
tended for food purposes, and that the said fat is of such a character or Is in- 
tended for such a use that denaturing Is impossible or will render said fat un- 
available for the desired industrial use. 

Kind of Product Amount and Weight 

Tallow Bbls. Lbs. Gross. 

100 tcs. Tallow Oil 44,800 lbs Gross. 

Name of Shipper: 

Pittsburgh Melting Company. 

The consignee named in the certificate last mentioned is a dealer in 
oils and grease. The defendant Totten notified the defendant com- 
pany not to transport the shipment of oil described in said certificate. 
The defendant company immediately notified the plaintiff of the no- 
tice served on it by the defendant Totten. Thereupon the bill in this 
case was filed and a preliminary injunction was issued against the de- 
fendants. 

In view of the facts thus found, are the plaintiff and its products 
within the provisions of the act of Congress? The act declares that 
its purpose is to prevent "the use, in interstate or foreign commerce 
as hereinafter provided, of meat and meat food products which are 
unsound, unhealthful, unwholesome or otherwise unfit for human 
food." It directs the Secretary of Agriculture to cause to be made by 
inspectors, appointed for that purpose, as thereinafter provided, "an 
examination and inspection of the carcasses and parts thereof of all 
cattle, sheep, swine and goats to be prepared for human consumption 
at any slaughtering, meat-canning, salting, packing, rendering or sim- 
ilar establishment in any state, territory, or the District of Columbia, 
for transportation or sale as articles of interstate or foreign commerce." 
It provides that "the carcasses and parts thereof of all such animals 
found to be sound, healthful, wholesome, and fit for human food, shall 
be marked, stamped, tagged or labeled as ^Inspected and Passed,' " and 
that "all carcasses and parts thereof of animals found to be unsound, 
imhealthful, unwholesome, or otherwise unfit for human food*' shall 
be marked, stamped, tagged or labeled as "Inspected and Condemned." 
It authorizes the inspectors to reinspect carcasses or parts thereof to 
determine whether, since the first inspection, the same had become un- 
sound, unhealthful, unwholesome, or in any way unfit for human food, 
and if upon such examination the carcacses or parts thereof should be 
found to be unsound, unhealthful, unwholesome, or otherwise unfit for 
human food, they are to be destroyed for food purposes by the said 
establishment, in the presence of the inspector. The act further pro- 
vides "that for the purpose hereinbefore set forth, the Secretary of 
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Agriculture shall cause to be made, by inspectors appointed for that 
purjjose, an examination and inspection of all meat food products pre- 
pared for interstate or foreign commerce in any slaughtering, meat- 
canning, salting, packing, rendering or similar establishment,** and 
gives them full access to the establishment at all times, by day or night. 

The act excludes from its provisions animals slaughtered by any 
farmer on the farm, and sold or transported as interstate or foreign 
commerce, and retail butchers and retail dealers in meat and meat food 
products supplying their customers, with the proviso that the Secretary 
of Agriculture is authorized to maintain the inspection provided for 
in the act, at any slaughtering, meat-canning, salting, packing, render- 
ing, or similar establishment, notwithstanding such inspection and that 
the persons operating the same may be retail butchers, and retail dealers 
or farmers, and where the Secretary of Agriculture shall establish such 
inspection then the provisions of the act shall apply, notwithstanding 
such exception. The act contains highly penal provisions for the pun- 
ishment of those who violate the same by fine or imprisonment or both. 

The clear purpose of the act is to prohibit selling and offering for 
transportation, in interstate or foreign commerce, all meat food prod- 
ucts which are unsound, or unfit for human food. To express it more 
briefly, the intent of the act is to prevent the sale of unwholesome food. 
It relates solely to establishments which are engaged in the preparation 
of meat and meat food products for interstate or foreign commerce. It 
cannot be pretended that there is any express provision in relation to 
establishments which do not pretend to manufacture or prepare meat 
or meat food products for interstate or foreign commerce. It is urged, 
however, upon the part of the government that because the tallow oil 
of the plaintiff cannot be distinguished from the oleo oil manufactured 
by the establishment, to which the act plainly applies, and because it 
might be used by some as a food, that therefore it is a meat food prod- 
uct within the meaning of the act. 

If we accept as common knowledge historical facts, and accept also 
the correctness of the position of the government on this point, then 
the tallow candles which have been relished by Arctic explorers and 
their associates, and tlie salted hides which were so carefully appor- 
tioned and distributed to the defenders at the siege of Londonderry, 
were meat food products. In a civilized community, nothing can so 
destroy the desire for a manufactured product as an article of food as 
to have the same marked conspicuously ''Inedible." The manufac- 
turer of oleomargarine would not receive into his establishment. tierces 
of oil so marked, except under cover of night. The mere fact, how- 
ever, that some one might use the product of the plaintiff contrary to 
plaintiff's intention, and in fraud and deception of the public, ought not 
of itself to be a cause for subjecting the plaintiff to the highly penal 
provisions of the act without e;?cpress words and merely by implication. 

[2] If, however, the conclusion be not correctly found from the pro- 
visions of the act itself, and if the act be a doubtful expression of the 
intent of Congress with respect to such establishment as the plaintiff's, 
aid in the true construction of the act may be found in the construc- 
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tion placed upon it for many years by those charged with executing its 
provisions. Authority for this is found in Fairbanks v. United States, 
181 U. S. 283-308, 21 Sup. Ct. 648, 658 (45 L. Ed. 862), where Mr. 
Justice Brewer said : 

"An examination of the opinions • • • will disclose that they may be 
grouped in three classes: First, those in which the court, after seeking to 
demonstrate the validity or the true construction of a statute, has added that, 
if there were doubt in reference thereto, the practical construction placed by 
Congress, or the department charged with the execution of the statute, was 
sufficient to remove the doubt; second, those in which the court has either 
stated or assumed that the question was doubtful, and has rested Its determi- 
nation upon the fiict of a long-continued construction by the officials charged 
with the execution of the statute; and, third, those in which the court, notic- 
ing the fact of a long-continued construction, had distinctly affirmed that such 
construction cannot control when there Is no doubt as to the true meaning of 
the statute. * * ♦ Prom this r4sum6 of our decisions it clearly appears 
that practical construction is relied upon only in cases of doubt. We have 
referred to it when the construction seemed to be demonstrable, but then 
only in response to doubts suggested by counsel. Where there was obviously a 
matter of doubt, we have yielded assent to the construction placed by those 
having actual charge of the execution of the statute, but where there was no 
doubt we have steadfastly declined to recognize any force in practical con- 
struction. Thus, before any appeal can be made to practical construction, it 
must appear that the true meaning is doubtfuL" 

[3] By the act Congress authorized the Secretary of Agriculture to 
make from time to time such rules and regulations as are necessary 
for the efficient execution of the provisions thereof. The Secretary 
of Agriculture adopted regulations covering meat inspection which be- 
came effective April 1, 1908, and section 8, page 7, of these regulations 
reads as follows : 

"Sec. 8. Meat Food Producti, Par. 1. A meat food product, within the 
meaning of the Meat Inspection Act and of these regulations. Is considered to 
be any article of food intended for human use, which Is derived or prepared. 
In whole or in part, from any edible portion of the carcasses of cattle, sheep, 
swine or goats, if the said edible portion so used is a considerable and definite 
portion of the finished food.*' 

Over six years afterwards the Secretary of Agriculture adopted 
certain other regulations which became effisctive November 1, 1914. 

"RegulaUon I. 

"Par. 21. Meat Food Product. Any article of food, or any article which enters 
into the composition of food for human consumption, which is derived or X)re^ 
pared, in whole or in part, from any portion of the carcass of any cattle, sheep, 
swine or goat, if such portion is all or a considerable and definite portion of 
the article, except such articles as organo-therapeutic substances, meat Juice, 
meat extract, and the like, which are only for medicinal purposes and are 
advertised only to the medical profession.*' 

"Par. 22. Meat and Products, Carcasses, parts of carcasses, meat, products, 
food products, meat products, and meat food products of, or derived from, 
cattle, sheep, swine and goats, which are capable of being used as food by 
man," 

It will be noticed specially that the word "capable" has been in- 
serted in the definition last adopted. There is, in the latter definition, 
an attempt by the Secretary of Agriculture to define what shall con- 
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stitute a meat or meat food product. The power given him to make 
rules and regulations for the efficient execution of the provisions of 
the act does not give him power to add any provision to the act or 
to remove any .part therefrom. It does not authorize him to say what 
is or what is not jsl meat food product, because the meaning of the 
words as found in the act is clear. The meat and meat food prodiicts 
which the act requires to be inspected must be such as are articles 
eaten by man, "proper for human consumption," and "fit for human 
food." 

[4] That Congress cannot delegate legislative power to any execu- 
tive officer is clear under all the authorities. Field v. Clark, 143 U. 
S. 649, 12 Sup. Ct. 495, 36 L. Ed. 294; and Morrill v. Jones, 106 U. 
S. 466, 1 Sup. Ct. 423, 27 L. Ed. 267. In United States v. Eaton, 144 
U. S. 677-687, 12 Sup. Ct. 764, 767 (36 L. Ed. 591), Mr. Justice 
Blatchford, delivering the opinion of the court, used this language: 

*'Much more does this principle apply to a case where it is sought substan- 
tiaUy to prescribe a criminal offense by the regulation of a department It 
is a principle of criminal law that an offense which may ,be the subject of 
criminal procedure is an act committed or omitted ^in yiolation of a pubUc 
law, either forbidding or commanding it' 4 Am. & Eng. Enc. Law, 642 ; 4 BL 
Com. 5. It would be a very dangerous principle to hold that a thing 
prescribed by the Ck>mmissioner of Internal Revenue, as a needful regu- 
lation under the Oleomargarine Act, for carrying it into effect, oould be 
considered as a thing 'required by law* in the carrying on or conducting 
of the business of a wholesale dealer in oleomargarine, in such a manner 
as to become a criminal offense punishable under section 18 of the act; par- 
ticularly when the same act, in section 5, requires a manufacturer of the 
article to keep such books and render such returns as the Commissioner of 
Internal Revenue, with the approval of the Secretary of the Treasury, may by 
regulation require, and does not impose, in that section or elsewhere in the 
act, the duty of keeping such books and rendering sucdi returns upon a whole- 
sale dealer in the article." 

In all those cases, as well as in others which could be cited, the dis- 
tinction is carefully preserved, bet ween the power of an executive offi- 
cer to make rules and regulations for the enforcement of an act which 
authorizes the same and the power to add to or take. away from the 
act itself. Among the regulations adopted by the Secretary of Agri- 
culture, and intended to take effect November 1, 1914, was the re- 
quirement of a certificate by the shipper that he should sign a certifi- 
cate found in regulation 25, section 12, of which the following is the 
form: 

Date , 191.- 

Inedible Fat 

Name of carrier 

Consignor 

Point of shipment 

Consignee 

Destination 

I hereby certify that the following described fat is not capable of being used 
as food by man, is suitable only for industrial purposes, is not for food pur- 
poses, and is of such a character or for such a use that denaturing is im- 
practicable. I further certify that there is now on file with the Secretary of 
Agriculture a declaration by the estabUshment in which said fat was prepared. 
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or from which it is offerecl for shipment, in compliance with section 6 of 
regulation 4 of the regulations of the Secretary of Agriculture governing meat 
inspection. 

Kind of Product Amount and Weight. 



4 



(Signature of Shipper.) 

business Occupation of Shipper.) 

(Address of Shipper.) 

By that certificate the shipper is required to say that his inedible food 
is not capable of being used as food by man. "Capable" is the word 
that is specially objectionable in the definition, as well as in the cer- 
tificate described in the later regulations. It requires the plaintiff to 
certify to what is not true. His product is capable of bdng used as 
food by man, just as the tallow candles and the salt hides were capa- 
ble of being so used. Even the denatured product of the establish- 
ments which are subject to the inspection provided by said act are 
capable of being used as food by man, although they have been treat- 
ed, or as it is called denatured, by the addition of a substance derived 
from petroleum, "Power Distillate." i 

So far as the evidence goes in this case. Power Distillate affects the 
taste as well as the value of the product of which it is a part. How- 
ever, tallow oil so treated can perhaps support life as well as the prod- 
uct of the plaintiff, and is as capable of being used as food by man 
as the product of the plaintiff, although, perhaps, with less gratifica- 
tion to the consumer. It seems, therefore, that the Secretary of Agri- 
culture has exceeded his authority by the regulations intended to be- 
come effective on November 1, 1914, in that such regulations tend to 
broaden the scope of the act of Congress. 

It follows, therefore, that the act of the defendant Totten, notifying 
the defendant company not to transport the shipment of oil described 
in the certificate tendered to it, was not justified, and that the particu- 
lar shipment of oil which was the immediate cause of the filing of the 
plaintiffs bill, and the other shipments of a like character when marked 
in the same way and when accompanied by similar certificates, should 
be received and carried by the carrier. 

A decree may be presented in conformity with the prayers of the 
bilL 
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COCA-COLA CO. V. J. G. BUTLER ft SONS. 

(District Court, B. D. Arkansas, W. D. February 7, 1916.) 

No. 1857. 

1. T&adb-Mabxs and Tbade-Names ^=s>1 — ^Infbinoement — Decxftzon of Pub- 

lic. 

The protection given by law to trade-marks has for its object the pro- 
tection ot the owner in his property, and the protection of the public 
from deception, by reason of a misleading claim that the article bearing: 
the trade-mark is the article manufactured by the owner of the trade- 
mark, when in fact it is but a substitute. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 1, 8; Dec Dig. <S=»1.] 

2. Tbade-Mabks and Tbade-Names ^s»57 — ^iNrBiNOEMENx — Deception o9 

Public • 

The use of any simulation of a trade-mark which is likely to induce 
common purchasers, exercising ordinary care, to buy the article to which, 
the trade-mark is affixed, thereby indicating that it is the product of the 
owner of the trade-mark, is unlawful, and will be enjoined. 

[Ed. Note.— ^or other cases, see Trade-Marks and Trade-Names, CenC 
Dig. i 65; Dec. Dig. <©=»57.] 

3. Trade-Marks and Tbade-Names ^=»68 — Unfair Competition — Use of 

T&ade-Mabk. 

Plaintiff, a manufacturer of a syrup constituting the principal ingredi- 
ent of a: beverage sold at soda fountains and in bottles, made up the 
syrup in two forms — one for sale through jobbers for soda fountains, and 
one intended for use in bottling and sold by it only to bottlers selected* 
designated, and licensed by it, and authorized to use thereon its dis- 
tinctive tops and labels bearing its trade-mark — there being some dif- 
ferences in the two syrups, on account of the different purposes to which 
they were to be put. It guaranteed its product to be wholesome and uni- 
form, as well as its cleanliness and excellence of manufacture, and main- 
tained an elaborate system for the inspection of the plants of its licensed 
bottlers. Defendant purchased from Jobbers the syi*up intended for soda 
fountain use, and used it in manufacturing a bottled preparation which 
it was selling under the name of plaintiff's product, using the tops and 
labels prepared by plaintiff for its product Meld, that this constituted 
unfair competition, and would be enjoined. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79; Dec. Dig. i®=»C8.] 

4. Trade-Marks and Trade-Names ^=s»67 — Right to Monopoly — Statutory 

Provisions. 

The monopoly given the owner of a trade-mark by the trade-mark laws 
is not forbidden by the Sherman Act (Act July 2, 1890, c. t>47, 26 xituL 
209), or any other act of Congress. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 78; Dec. Dig. <S==>07.] 

5. Monopolies ^==>17 — Sales of Goods — Discrimination. 

Where the manufacturer of a syrup, used as the principal ingredient 
in a beverage and sold by it only to bottlers licensed by it, guaranteed the 
purity and quality of the beverage by using distinctive tops and labels on 
its bottles, and to protect itself against claims for damages on the guar- 
anty maintained a system of inspection of the plants of its licensed 
bottlers, it did not violate the Sherman Act, as its requirements were 
reasonable and beneficial to the public, in view of its responsibilities and 

^ssFor other cases see same topic it KEY-NUMBER in all Key -Numbered Digesu St Indexoa 
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tbe right of purchasers to obtain tbe identical article wbich they desired 
to buy. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. { 18; Dec. 
Dig. <&=>17.] 

8. Monopolies ^s»17 — Sams of Goods — ^Discrimination. 

The refusal of such, manufacturer to sell its syrup for bottling to a 
party other than Its licensed bottlers, and to permit such party to use 
its trade-mark in connection with the bottled product, was not a viola- 
tion of Clayton Act Oct 15, 1914, c. 323, § 3, 38 Stat 731, providing that 
it shall be unlawful to sell goods for use or resale, or to fix a price 
therefor, or discount or rebate from such price on the condition that 
the purchaser shall not use the goods of a competitor, where the effect 
may be to substantially lessen competition or to create a monopoly in 
any line of commerce, in view of the possibility of adulteration and the 
liardshlp to the manufacturer of maintaining such supervision over the 
bottling as it deemed necessary, if required to sell to every intending 
purchaser. 

[Ed. Note.— For other cases, see Moni^oUes, Cent Dig. { 13; Dec. 
Dig. <&=>17.] 

In Equity. Suit by the Coca-Cola Company against J. G. Butler & 
Sons. Decree for plaintiff. 

The plaintiff seeks to enjoin the defendants, who constitute a mercantile 
firuL, doing businefls under the firm name of J. G. Butler & Sons, from using, 
in connection with the manufacture, advertising, offering for sale, or sale of 
any beverage, the words "Coca-Cola," or any Uke word or words, and in any 
other manner infringing upon the plaintiff's rights as owner of the trade-mark 
"Coca-Cola,** and also seeks an accounting^ of the damages sustained by it, 
by reason of the unlawful use of its trade-mark. 

Tbe material allegations in the complaint are: That the plaintiff is now, 
and has been ever since 1892, manufacturing and marketing a syrup for 
making a beverage sold to the pubUc under the name of "Coca-Cola.*' That 
It became vested with and entitled to the sole and exclusive right to use 
that trade-mark, which has been duly registered in the United States Patent 
Office on May 14, 1892, under the provisions of the Act of Congress of March 
3, 1891, a 565, 26 Stat 1106. That on April 22, 1905, registration of the said 
trade-mark was again allowed by the Commissioner of Patents under the 
Act of Congress approved February 20, 1905, c. 592, 33 Stat 724. That it has 
manufactured and marketed, and is now manufacturing and marketing, two 
kinds of said syrup — one designed and adapted for making a beverage by 
mixing with carbonated water at soda fountains in the presence of the pur- 
chaser, which is intended for immediate consumption, and is a fountain 
drink, and la well known to the public. The other kind is designed and adapt- 
ed to be used, and is used, for manufacturing a carbonated beverage put up 
and sold for c<msumption in bottles ; each of them being sold by the plaintiff 
in distinctive packages, bearing its trade-mark name on distinctive labels. 
That it has at all tlmesinsured and safeguarded the manufacture and bottling 
of said carbonated bottled beverage made from Its "Coca-Cola** bottUng syrup, 
by selecting, designating, and licensing the bottlers using the said bottling syrup, 
and inspecting and supervising the manufacture, carbonating, and bottling of 
said beverage by said bottlers^ so as to safeguard and insure the purchasers and 
consumers of said bottled product as to the quality, purity, and character 
thereof, and has under such circumstances and conditions, and none others, 
allowed and permitted the use of the name "Coca-Cola,** as the trade-mark 
therefor, and as plaintiff's guaranty of the authenticity of the said carbonated 
and bottled beverage, and plaintiff's supervision, inspection, and approval 
tiiereof, and responsibiUty therefor. So that in connection with a bottled 
drink the name "Coca-Cola** is plaintiff's guaranty of genuineness and fidelity 
that such drink is prc^erly made of proper materials, and is plaintiff's assur- 

^=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Dlgesta ft Indexes 
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ance of cleanliness and excellence of manufacture, carbonatlngf bottling, and 
sale, and is so relied upon by the purchasers and the public. That it has ex- 
pended large sums of money in advertising to the public that its beverage, un- 
der its trade-uame, can be had at fountains and in bottles* and that the 
bottled product which is offered to the public in bottles, with plaintiff's trade- 
mark name *'Coca-Cola," applied to the bottled beverage, means to the public a 
beverage produced wholly under conditions which plaintiff supervises and con- 
trols, and one guaranteed throughout by plaintiff to be so produced, and to be 
wholesome, palatable, and uniform, and is so understood by the public. It is 
then charged that the defendants have put upon the market in bottles a 
product somewhat resembling in taste and appearance the plaintiffs' bottled 
"CJoca-CJola," but which is not plaintiff's bottled "Coca-Cola," and had applied 
to the crown of the bottles containing said defendant's product, and upon 
labels attached to the bottles, the name "Coca-Cola," as the trade-mark name 
therefor, without plaintiff's permission or authority; that by reason thereof 
the public is being deceived into the belief, contrary to the fact, that the prod- 
uct of the defendants is the bottled product guaranteed by the plaintiff, as 
aforesaid. 

The answer of the defendants pleads that they are not sufficiently informed 
as to some of the allegations that are set out in the complaint, and therefore 
demand stxict proof thereof. They deny that they have put upon the market 
in bottles any product resembling in taste and appearance the plaintiff's 
bottled *'Coca-Cola," but allege the truth to be that the article they have put 
on the market is the genuine, identical article and product known as "Coca- 
Cola." They admit that they have applied to the crowns of the bottles contain- 
ing such product, and upon labels attached thereto, the name "Coca-Cola," 
but deny that it was done without authority. They allege that they purchased 
said product for the identical purpose to which they have applied the same, 
from individuals and cori)orations who were the lawful owners thereof, and 
authorized to sell the same to these defendants for the purpose of retailing 
the same, bottled and carbonated as "Coca-Cola," and therefore they deny that 
the result of this use by them has been to deceive the public into the belief, 
contrary to the fact, that the product of the defendants is the product guaran* 
teed by plaintiff to be properly made of proper materials, and made, car* 
bonated, and bottled under the plaintiff's authority and supervision. They 
then plead that the plaintiff, by adopting a system of exclusive contracts, has 
undertaken to divide the country, and especially the territory in which the 
defendants are operating, into districts, whereby they have agreed to sell to 
such persons and corporations alone, and exclusively thus contracted, which 
was done for the purpose of establishing and maintaining a monopoly in the 
sale of said product, and preventing and destroying competition in the sale 
thereof, among the different purchasers, and have refused and still refuse to 
sell and furnish such product or commodity to the defendants upon the same 
terms and conditions and at the same price as they are furnishing and sell- 
ing this commodity to other purchasers thereof, all of which it is charged Is 
for the purpose and object of lessening the competition and creating a monopo- 
ly in the sale of said syrup, in violation of the laws of the United States. 

The cause was submitted upon an agreed statement of facts. From this it 
appears: That the plaintiff is the owner of the trade-mark "Coca-Cola," and 
it has been used by it and its predecessor in title since May, 1886. That It 
was duly registered as a trade-mark in the United States Patent Office, in 
conformity with the laws of the United States, as set out in the complaint. 
That it has advertised the same throughout the United States and In foreign 
countries; and that over $10,000,000 have been expended by the plaintiff in 
advertising it. That it is made up for the public in two forms, as alleged in 
the complaint. That the following differences, among others, are made be- 
tween the syrup "Coca-Cola" manufactured to be used at fountains and that 
to be sold in bottles: In 1,250 gallons of the finished product the bottler's 
syrup contains 1,000 pounds more sugar than the other. It has 10 per cent. 
more coloring matter, to wit, caramel. It contains more phosphoric acid, and 
some percentage less of caffeine, than does the syrup made to be used at soda 
fountains. The fountain syrup contains 28 pounds of caffeine to 1,250 pounds 
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of the finished product, while that used in the bottler's syrup contains only 
25 pounds of caffeine to 1,2S0 pounds. That the plaintiff in its sales system 
has two methods by which the product is sold: 

lilrst The system by which the syrup manufactured for fountain sale is 
sold to jobbers and dispensers, to be sold from the soda fountain ; the jobbers 
selling it to the dispensers under a contract that the plaintifT will supply it 
only in the original package, that the jobber is not to sell or offer for sale 
as *'Coca-Gola" any imitation of or substitute therefor, and upon compliance 
with the terms of the contract plaintiff will allow certain rebates to the 
jobber, depending upon the quantity bought, provided that the sales have 
been to dispensers only, and none to bottlers, or for the purpose of carbonat- 
ing in bottles. The dispensers' contract, which he is required to sign, obligates 
him that, when "Coca-Cola" is asked for, he will only supply "Coca-Cola" as 
manufactured and furnished by the plaintiff, not to sell or offer for sale as 
"Coca-Cola** any imitation of or substitute therefor, and if he complies with 
these terms he is to receive a rebate, depending upon the quantity bought by 
him. The plaintiff does not enter into a dispenser's contract directly, but only 
through the jobber. The fountain syrup is never sold for the purpose of bot- 
tling, and is not made or intended for the purpose of having the same bottled. 

Second. The syrup made for bottling purposes is sold to two corporations — 
one ''The Coca-Cola Bottling Company," and the other "Coca-Cola Bottling 
Company." This sale is made under and by virtue of contracts entered into 
between the plaintiff and the bottling companies. There was an original con- 
tract, which was later amended. The original contract was made on the 2l8t 
day of July, 1899, and by this contract the bottling company obligated itself 
to establish in the dty of Atlanta, Ga., a bottling plant for the purpose of 
bottling this syrup, with carbonic acid and water, and to prepare and put 
up in bottles, or other receptacles, a carbonated drink containing a mixture of 
**Coca-Cola," syrup, and water charged with carbonic acid gae^ under a pres- 
sure of more than one atmosphere ; the syrup to be in proportions of not less 
tlian one ounce to eight ounces of water. It also obligates itself to keep on 
hand a sufficient quantity to supply the demand in all the territory embraced 
in the agreement; that it is to buy all the "Coca-Cola" syrup from the plain- 
tiff, upon the terms set forth, and it is not to buy any substitute therefor, or 
other syrup oi* substances, nor attempt to use or Imitate in any article pre- 
pared by them "Coca-Cola" syrup. The plaintiff is also to furnish all neces- 
sary labels and advertising matter at its own cost The right to use the name 
''Coca-Cola" and all the trade-marks and designs for labels then owned and 
controlled by the plaintiff, and the right to vend such preparation, or mixture, 
bottled or put up in bottles, in the United States, except the six New England 
states and the states of Mississippi and Texas, is granted to them exclusive- 
ly ; but the right to use the name, trade-mark, and labels is to apply only to 
the carbonated mixture described, and is not to apply to the soda fountain 
business. 

This contract was later amended by requiring the bottling company to buy 
all of the "Coca-Cola" syrup necessary to comply with the agreement directly 
from the plaintiff ; not to sell, or in any way dispose, without the written con- 
sent of the plaintiff, of any "Coca-Cola," except after it is carbonated and 
bottled. The labels and advertising matter furnished by the plaintiff are to 
be paid for by the bottling company at what the actual cost and freight ex- 
pense may be. By another amendment made to these contracts on April 24, 
1915, the provision whereby the bottling company was to purchase the syrup 
directly from the plaintiff was amended by eliminating the condition that the 
bottling company is to buy all the "Coca-Cola" necessary from the plaintiff. 
It also eliminates from the former contracts those provisions by which the 
bottling company obligated itself not to use any substitute, or substitutes, or 
to attempt to use or imitate "Coca-Cola" syrup, and in lieu thereof the 
bottling company agreed not to manufacture, deal in, sell, offer for sale, use, or 
handle, nor attempt to do so, either directly or indirectly, any product that 
is a substitute for or imitation of "Coca-Cola." By another provision in this 
last amendment to the former contracts the plaintiff selects the bottling 
company as its sole exclusive customer and licensee, for the purpose of bottling 
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"Coca-Cola" in the territory heretofore acquired by it, and it agrees not to sell 
its fountain syrup to any one, when it knows that such syrup is to be used for 
bottling purposes ; that under these contracts the bottling companies are not 
permitted to bottle the syrup manufactured for fountain purposes; that the 
two bottling companies have, with the approval of the plaintiff, given the 
right to certain local companies, which are established In different localities^ 
for the purpose of bottling the bottling syrup of the plaintiff; that such a 
contract was made with the Little Rock Coca-Cola Bottling Oon^pany, for 
certain territory, which includes the town of Russellville and county of Pope, 
where the defendants are carrying on the business sought to be enjoined by 
this proceeding. 

It is further stipulated that the plaintiff sets the standard by which Its 
product is to be bottled, and by a system of Inspection and supervisicxi in* 
spects and supervises the bottling of its product, wheresoever made; that 
it requires that its bottled product shall be bottled, using certain proportions, 
that the plants must be kept dean, and the cases and bottles sent out in a 
sanitary and presentable manner, a close supervision being kept over the 
character of the goods sent out; that a minute inspection is maintained in 
regard to the character, purity, and wholesomeness of the bottled *'Coca-Cola." 
The bottling companies have no connection in any way, shape» or manner with 
the sale of the fountain product This supervision and inspection extends to 
all plants that bottle *'Coca-Cola," no matter where situated. The difference 
between these two products arose from the fact that it developed, in the pro- 
cess of bottling, that the product, when bottled, stood for a longer time after 
its carbonation than, did the syrup used at the fountains, and therefore, in 
order to provide for this contingency, a difference had to be made in the 
bottled product, and further that the character of the trade was best supplied 
by making a specific syrup for the particular purpose of bottling; that the 
syrup is not consumed by the public, only ^f ter being mixed with the proper 
proportions of water; that the system of supervision and inspection exer- 
cised by the plaintiff and the parent bottling companies consists of the 
following: 

In order to see that the product is bottled in a certain manner, and that 
the business is properly conducted, a system of supervisions has been organ- 
ized by the plaintiff, known as the ''Inspection Department" This inspec- 
tion department has a competent man at the head, whose duty it is to divide 
up the territories in such a manner that they can be covered advantageously 
by the inspectors. Five inspectors in this department operate in the Southern 
States. The head inspector routes these different inspectors and follows 
them up. A report is required from these inspectors from each diff^ent plant 
visited. Samples of the product are taken from the plant, which product is test- 
ed in the plant, to see whether or not the product conforms to the standard es- 
tablished ; these inspectors being trained men. The inspectors are equipped 
with gas test gauges and hydrometers and other instruments to enable them to 
determine whether or not the product is being put up according to instructions. 
They carry other gauges and other things to test each machine used by the bot« 
tling plant, to determine whether or not the machines are throwing the proper 
amount of syrup into each particular bottle. Samples are taken of the product, 
both before and after the process of carbonation. These samples are for 
warded to the head inspector at Atlanta, where they are chemically examined, 
and if any difference appears they must immediately make the changes nee* 
essary to bring them to the standard prescribed by the plaintiff. If neces- 
sary, the chemical expert and a member of the advisory board are sent to 
make personal investigations of the plant. 

The water used in the carbonating is chemically tested, and the sanitary 
condition of the plant is investigated, the latter being one of the main 
questions considered at all times. The question of carbonation in making the 
bottled product is given strict attention by the inspectors and chemical ex- 
perts ; proper carbonation depending upon the machinery, the kind of water, 
and the temperature of the water used. As warm water cannot be carbon- 
ated, the bottling plants are required to install cooling plants to get the 
proper carbonation. The proper amount of carbonic add gaa^ not only 
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gives the product life, but helps to preserve It against deterioration, and 
thereby preserves the standard of the product This supervision and Inspec- 
tion is carried on in each and every bottling plant. 

It is further stipulated that the defendants have not been given a contract, 
nor express permission, directly or indirectly, to bottle either product of the 
Coca-Cola Company, nor use the trade-mark "Coca-Cola." Notwithstanding 
tbis fact, the defendants are engaged in the manufacture and bottling of 
beverages, and are bottling and putting upon the market a product, a bottle of 
which is filed as evidence. The syrup used in making up this product by 
the defendants is the fountain syrup manufactured by the Coca-Cola Company, 
and which they obtain in the course of trade from Jobbers or retailers who 
have purchased the fountain product of the Coca-Cola Company, and they 
bottle it without permission or authority from the plaintiff, and apply the 
trade-mark "Coca-Cola" thereto, by using the tops and labels of the plaintiff 
on the product, without authority from any one authorized to give it These 
purchases are made from parties who are the lawful owners thereof, and 
who sell the same to the defendants in the due course of trade. The plaintiff, 
as well as the bottling companies, have refused to sell to the defendants the 
syrup for the purpose of bottling, although the defendants offered to purchase 
and pay therefor, and objected to their using the trade-mark "Coca-Cola" in 
connection with their bottled product, or to do anything to the plaintiff's 
syrup for the purpose of reselling or using the same. 

Moore, Smith, Moore & Triebcr, of Little Rock, Ark. (Reed & 
Rogers, of Chicago, 111., and Candler, Thomson & Hirsch, of Atlanta, 
Ga., of counsel), for plaintiff. 

MehaflFy, Reid & Mehaffy, of Little Rock, Ark., for defendants. 

TRIEBER, District Judge (after stating the facts as above). It 
is not disputed by the defendants that the plaintiff is the lawful owner 
of the trade-mark "Coca-Cola," that it is an asset of great value, and 
that the defendants are bottling, offering for sale, and selling a bottled 
preparation, under the name of "Coca-Cola," using the tops and labels 
prepared by the plaintiff for the preparation bottled under its super- 
vision, and furnished by it to those who are engaged in bottling it, 
under its authority or license, and that these tops and labels indicate 
to the public that it is the plaintiff's preparation, made under its super- 
vision and guaranteed by it Although counsel have argued many 
important questions, there are only two issues, which imder the al- 
legations in the bill, answer, and agreed statement of facts are neces- 
sary for the determination of this case : 

(1) That the preparation bottled by the defendants is made of syrup 
made and sold by the plaintiff, and that it was purchased by the de- 
fendants for the identical purpose to which they have applied the 
same, and from parties who were the lawful owners thereof by pur- 
chase from the plaintiff, but not from the plaintiff, nor from its au- 
thorized vendees. 

(2) That by its manner of doing business, as is fully set out in the 
agreed statement of facts, the plaintiff seeks to establish an unreason- 
able monopoly in restraint of trade, and therefore in violation of the 
Act of Congress of July 2, 1890, c. 647, 26 Stat. 209, known as the 
"Sherman Act," and the amendments thereto, and the Act of October 
15, 1914^c 323, 38 Stat 730, and known as the "Clayton Act" 

[1, 2] In determining the issues in this case it is important to keep 
in mind the well-established principle of law that the protection given 
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by law to trade-marks has a twofold object: To protect the owner 
in his property, and to protect the public from being deceived by rea- 
son of a misleading claim that the article bearing the trade-mark is 
the article manufactured by the owner of the trade-mark, when in 
fact it is not, but a substitute. The use of any simulation of a trade- 
mark, which is likely to induce common purdiasers, exercising ordi- 
nary care, to buy the article to which the trade-mark is affixed, there- 
by indicating that it is the product of the owner of the trade-mark, is 
unlawful and will be enjoined^ McLean v. Fleming, 96 U. S. 245, 
251, 24 L. Ed. 828; Kann v. Diamond Steel Co., 89 Fed. 706, 711, 
32 C. C. A. 324, 329; Layton Pure Food Co. v. Church & Dwight Co,, 
182 Fed. 24, 34, 104 C. C. A. 464, 474. 

[3] As the plaintiff, according to the allegations in the complaint 
and the agreed statement of facts, in addition to selling its product, 
guarantees it to be wholesome, palatable, and uniform, as well as its 
cleanliness and excellence of manufacture, carbonating, and bottling, 
and for that purpose maintains a very elaborate system of supervi- 
sion, it would not only be an imposition on the public, who purchase 
the bottled preparation, but may cause great damage to the plaintiff, if 
permitted. 

If a person buying the bottled preparation, which has all the indicia 
of having been put up under the plaintiff's supervision and guaranty, 
the tops and labels on the bottles giving assurance of that fact, should 
sustain an injury by reason of the fact fiiat it was improperly prepared, 
was unclean, contained unwholesome ingredients, had insufficient car- 
bonic acid gas for its preservation, and by reason thereof is unfit as 
a beverage, or for any other cause, due to the negligence of plaintiff's 
licensed bottler, is injured, the plaintiff may be liable to heavy dam- 
agCw>. Having assumed this guaranty of its bottlers, the plaintiff not 
only has the right, but it is its duty, to take such steps as are neces- 
sary, by a proper system of inspection, to guard the public, as well as 
itself, against this danger. The well-recognized rule of law is that 
the manufacturer of any article of food, drink, or drug intended for 
consumption, or of any dangerous articles, may be liable to the ultimate 
purchaser and consumer for negligence causing an injury, although 
there is no direct contractual relation between them, such an action 
resting on tort, and not on contract. Waters-Pierce Oil Co. v. De- 
sehns, 212 U. S. 159, 29 Sup. Ct. 270, 53 L. Ed. 453; Standard Oil 
Co. v. Murray, 119 Fed. 572, 57 C. C. A. 1; Huset v. J. L Case 
Threshing Machine Co., 120 Fed. 865, 57 C. C. A. 237, 240, 61 L. 
R. A. 303; Riggs v. Standard Oil Co. (C. C.) 130 Fed. 199; Keep v. 
National Tube Co. (C. C.) 154 Fed. 121 ; Ketterer v. Armour (D. C) 
200 Fed. 322; Mazetti v. Armour, 75 Wash. 622, 135 Pac. 633, 48 
L. R. A. (N. S.) 213, Ann. Cas. 1915C, 140; Thomas v. Winchester, 
6 N. Y. 397, 57 Am. Dec. 455; Statler v. Mfg. Co., 195 N. Y. 478, 
88 N. E. 1063; Wellington v. Oil Co., 104 Mass. 64; Roberts v. 
Brewing Co., 211 Mass. 449, 98 N. E. 95 ; Norton v. Sewall, 106 Mass. 
143, 8 Am. Rep. 298; Bishop v. Weber, 139 Mass. 411, 1 N. E. 154, 
52 Am. Rep. 715; Peters v. Johnson, 50 W. Va. 644-, 41 S. E. 190, 57 
L. R. A. 428, 88 Am. St. Rep. 909; Peterson v. Standard Oil Co., 55 
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Or. 511, 106 Pac. 337, Ann. Cas. 1912A, 625; Tomlinson v. Armour 
& Co., 75 N. J. Law, 748, 70 Atl. 314. 19 L. R. A. (N. S.) 923 ; Dixon 
▼. Bell, 5 Maul. & Sel. 198. 

The fact that the s)rrup used by the defendants is that manufactured 
by the plaintiff, assuming that it had been made for bottling purposes, 
is immaterial, for the syrup, although the principal ingredient of the 
finished product, is only one of several used for the preparation, when 
offered to the consumer. To maintain the reputation, and consequently 
the favor of the consuming public, it is important to the manufacturer 
of the preparation bearing its trade-mark tiiat it should be wholesome, 
palatable, clean, and free from all impure and dangerous substances, 
regardless of the fact whether it was bottled by itself and sold by it 
direcdy to the consumer, or through its licensees. In this case the 
bill charges, and the agreed statement of facts admits, that the plaintiff 
manufactures two different syrups, one for bottling and the other for 
fountain trade ; that the S)rrup for bottling purposes differs in several 
material respects from that intended for the fountain trade ; that the 
bottler's syrup contains more sugar, has 10 per cent, more caramel for 
coloring purposes, contains more phosphoric acid, . and less caffeine 
than the fountain syrup; and these two syrups are put up and sold 
in distinctive packages. 

The authorities are numerous that, when a manufacturer of only 
one article of food and drink sells it in bulk, and also puts it up in 
bottles, the latter bearing a distinctive trade-mark, a purchaser of the 
article in bulk will be guilty of unfair competition, and enjoined, if 
battling it and affixing the manufacturer's distinctive labels upon the 
goods bottled by him.' Krauss v. Peebles Co. (C. C.) 58 Fed. 585, 592; 
People V. Luhrs, 195 N. Y. 377, 89 N. E. 171, 25 L. R. A. (N. S.) 
473; Hennessy v. White, Cox, Manual Trade-Mark Cases, 377; 
Browne on Trade-Marks, §§ 910, 759, and authorities there cited. 
One of the reasons given for this rule is that, "unless the manu- 
facturer can control 3ie bottling, he cannot guarantee that it is the 
genuine article prepared by him." To this may be added that he can- 
not tell whether it is bottled in so careful a manner as is essential to 
the preservation of the article and the maintenance of its good reputa- 
tion. This rule, of course, applies with much greater force when there 
are two varieties manufactured by the same party and sold under 
the same trade-mark, but intended to be placed on the market for 
different purposes, as is the case in the instant cause. Russia Cement 
Co. V. Katzenstein (C. C.) 109 Fed. 314; Cook & Bernheimer v. Ross 
(C. C.) 73 Fed. 203 ; Thomas G. Plant Co. v. May Mercantile Co. 
(C. C.) 153 Fed. 229; Mcllhenny v. Hathaway (D. C.) 195 Fed. 652; 
Gillott V. Kettle, 3 Duer (N. Y.) 624; Spalding v. Gamage, 32 R. P. 
C. 273; Sebastian on Trade-Marks, page 159; Hopkins on Trade- 
Marks, page 275, A case almost identical with the facts in this case 
is Charles E. Hires Co. v. Xepapa^s (C. C.) 180 Fed. 952. 

In Powell V. Birmingham (Yorkshire Relish Case) 14 R. P. C. 
730, it was testified that the difference between the two articles under 
consideration was only a pinch of salt, and the court held that, even 
in the case of such a small difference, the defendant had not proven 
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the identity of their product with the plaintiffs. Of what benefit 
would a trade-mark be, if one buying the article protected by it were 
permitted to adulterate it, or given an opportunity to do so, and then 
offer it to the public as the genuine article, protected by the trade- 
mark ? The greatest value of a trade-mark is the reputation established 
by the excellence of the article, and the knowledge and appreciation 
of that fact by the consuming public. An article without any merit 
can derive no benefit from a trade-mark, and only a temporary benefit 
from the most extensive advertisement. It is like the value of a 
"good will" in an established going concern. It depends upon the suc- 
cessful operation of the business. Without that there is no value to 
it. Who would pay for the good will of a business conducted at a 
loss ? The court is clearly of the opinion that, upon the facts in this 
case, the defendants are guilty of unfair competition. 

[4] Do the facts show a violation of the Sherman Act against 
monopolies and stifling competition? The trade-mark laws, like the 
patent laws, give the owner a monopoly which neither the Sherman 
Act nor any other act of Congress forbids. It would be a paradox to 
say that the exercise of a right, expressly granted by law, is unlawful. 

[6] Counsel for defendants rely on Dr. Miles Medical Co. v. Park 
& Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502, and 'Coca- 
Cola Co. V. Bennett (D. C.) 225 Fed. 429. What was decided in the Dr. 
Miles Medical Company Case was that the manufacturer of an un- 
patented proprietary medicine cannot, after an absolute sale of the arti- 
cle, fix the prices for future sales. The court, in its opinion in that 
case, holds that, the restraint of trade must be determined by the par- 
ticular circumstances of the case, and the nature of the principles 
which are involved in it, and whether it is reasonable or unreasonable. 
In Coca-Cola Co. v. Bennett, there was no question of unfair com- 
petition claimed by the plaintiff, which is the cause of complaint in 
this case. Nor was there any claim in that case that the plaintiff guar- 
anteed the purity, cleanliness, wholesomeness, and quality, by using 
its distinctive tops and labels on its bottles, and that, for the purpose 
of protecting itself against claims for damages on that guaranty, it 
maintains a system of supervision and inspection, as set out in the 
agreed statement of facts herein. Nor did it appear in that case that 
the defendants used for bottling the syrup intended for soda fountains, 
and which was not suitable for that purpose. The court also found 
that the defendants made the preparation in the identical manner con- 
templated by the parties. That case is therefore not applicable. In 
view of the responsibilities of the plaintiff and the right of the pur- 
chasers to obtain the identical article, which they desire to buy, the 
requirements of the plaintiff are reasonable, and in the end beneficial 
to the public. 

[6] Are plaintiff's acts in violation of the "Clayton Act"? That 
act provides (section 3) : 

*'That it shaU be unlawful for any person engaged in commerce, in the coarse 
of such commerce, to lease or make a sale or contract for sale of goods, wares, 
merchandise, machinery, supplies or other commodities, whether patented or 
unpatented, for use, consumption or resale within the United States or any 
territory thereof or the District of Columbia or any insular possession or 
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Other place under tbe jurisdiction of the United States, or fix a price charged 
therefor, or discount from, or rebate upon, such price, on the condition, agree- 
ment or understanding that the lessee or purchaser thereof shall not use or 
deal in the goods, wares, merchandise, machinery, supplies or other commodi- 
ties of a competitor or competitors of the lessor or seller, where the effect of 
such lease, sale, or contract for sale or such condition, agreement or under- 
standing may be to substantially lessen competition or tend to create a mo- 
nopoly in any line of commerce." 

This act is invoked by the counsel for the defendants, in view of 
the agreed statement of facts that : 

''The plaintiff, as well as the bottling companies, through whom its syrup 
is sold to the retail dealer, have refused to sell to the defendants the syrup 
for the purpose of bottiing, although the defendants offered to purchase and 
pay therefor, and objected to their use of the trade-mark 'Coca-Cola/ in con- 
nection with their botUed product" 

Whether that act is to be construed so as to compel one to sell his 
wares or manufactures to any one applying therefor cannot be deter- 
mined in this case, as this is not an action to obtain relief of that na- 
ture, and is therefore not involved. Any one interested in that ques- 
tion may consult Union Pacific Coal Co. v. United States, 173 Fed. 
737, 97 C. C. A. 578, and Great Atlantic & Pacific Tea Co. v. Cream 

of Wheat Co. (D. C.) 224 Fed. 566, affirmed 227 Fed. 46, C. C. 

A. — . 

The issue in this case, as has been hereinbefore set forth, is whether 
one purchasing one of the ingredients of a preparation, although it 
be the chief one, can use it, without permission of the manufacturer, 
in such a manner that it may injuriously affect the manufacturer, the 
intending purchaser having the means to adulterate it, and by the use 
of the trade-mark and name of the manufacturer sell it to the public 
as the genuine article. It would, although not impossible, certainly be 
a great hardship on the plaintiff, if it were required to permit its 
preparation to be bottled in every community throughout the United 
States, no matter how small the purchases for that community may 
be, and maintain such supervision over the bottling as under its system 
it maintains and deems necessary. By confining its sales to bottling 
companies doing business in cities so centrally located as to be able 
to supply the demand for its syrup, and at the same time enable it 
to supervise the bottling under its system, it does all which can be 
reasonably expected of it, and the law demands. The plaintiff, like 
all other manufacturers and dealers, is no doubt anxious to extend its 
trade as much as possible, and self-interest, if nothing else, will in- 
duce it to permit its preparation to be bottled in as many places as the 
trade, and its own interests, will justify. 

The court is of the opinion that the defendants are guilty of unfair 
competition, and that the business of the plaintiff, as conducted, is 
not in violation of any of the "anti-trust acts*' of the United States. 
A decree granting a permanent injunction in conformity with the 
prayer of the bill may be prepared and submitted to the court for 
approval 
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WESTERN UNION TELEGRAPH CO. v. LOUISVILLE & N. R. CO. 

(District Court, N. D. Georgia. December 30, 1915.) 

No. 67. 

1. Courts ^=s>274 — United States Coubts — Distbict in Which Suit Should 
BE Brought. 

Under Judicial Code (Act March 3, 1911, c. 231) § 57, 36 Stat. 1102 
(Comp. St 1913, S 1039), relative to ordering absent defendants to appear 
and plead in suits to enforce any legal or equitable lien upon or claim to 
real or personal property within the district where the suit is brought, a 
suit by a New York telegraph corporation to enjoin a Kentucky railroad 
corporation from removing or interfering with the telegraph company's 
lines on the right of way within the Northern District of Georgia was 
maintainable in that district, as it involved a claim to an easement in 
land or right to occupy land. 

[Ed. Note. — For other cases, see Courts, Cent Dig. { 814; Dec. Dig. 
<S=»274.} 

Z Coubts ^=:»276 — United States (Doubts — ^Waiveb of Objbotions to Action 
IN Wbong Distbict. 

In an action in the Northern district of Georgia by a New York corpora- 
tion against a Kentucky corporation, defendant waived its right to object 
that the suit was not brought in the proper district by appearing and 
filing a motion to dismiss the case on the merits. 

[Ed. Note. — FOr other cases, see Courts, Cent Dig. { 815; Dec. Dig. 
-«»276.] 

3. Tblbobaphs and Telephones <@=»11 — Use of Railboad Rights of Wat — 

Construction of Contbacts. 

The A. Railroad Co., owning telegraph lines on its right of way, con- 
veyed such lines to the W. Telegraph Co., and entered into a working 
agreement with it respecting the use and maintenance of such linea The 
A Co. subsequently conveyed all of its property to the L. Railroad Co. 
Some time prior thereto a contract had been made between the L. Co. 
and the W. C^. whereby the L. Co., so far as it legally might, granted 
and agreed to assure to the telegraph company an exclusive right of way 
on and along the line, lands, and bridges of all roads then or thereafter 
owned, leased, controlled, or operated by it, for the construction and use 
of such lines of poles and wires as the telegraph company might re- 
•quire. The contract stated that it was intended to cover and embrace all 
railroad Unes then owned, leased, controlled, or operated by the L. Co., 
and also any branches thereafter constructed or any other railroads that 
might be acquired by it Heldfy that the A Co.'s road, having been acquir- 
ed by the L. Co. during the existence the agreement, was embraced within 
the contract, and the contract was operative with respect thereto. 

[Ed. Note. — ^For other cases, see Telegraphs and Telephones, Cent Dig. 
S 7; Dec. Dig. <5=»11.] 

4. Teleobaphs and Telephones ^=s>11 — ^Use of Railboad Riqhts of Wat — 

Constbuction of Contbacts. 

A contract between a railroad company and a telegraph company pro- 
vided that the railroad company, so far as it legally might, thereby grant- 
ed and agreed to assure to the telegraph company an exclusive right of 
way on and along the railroad's lines for the construction and use of such 
lines of poles and wires as the telegraph company might require, together 
with the exclusive right to maintain offices in its depots for telegraph 
buslnesa It further provided that it should supersede prior agreements 
between the parties, and should continue in force for 25 years, and 
thereafter until the expiration of one year after written notice had been 
given by one party to the other of a desire or intention to terminate it. 

^^=:»Fo^ other cases see same topic A KEY-NUMBBR In all Key-Numbered DlgesU it Indexes 
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Eeld, tbat tbe agreement gave the telegraph company no irrevocable or 
perpetual right in and upon the railroad right of way, but simply the 
right to use and occupy such right of way until the expiration' of the 
contract, and after the expiration of the 25 years either party had a 
right to terminate the contract by giving notice. 

[Ed. Note.— For other cases, see Telegraphs and Telephones, Cent Dig. 
S7; Dec. Dig. <8=>11.] 
5^ Eminent Domain ^=>16G — ^Jurisdiction — Ooubts of Equity. 

Where a railroad company had notified a telegraph company to remove 
its lines from the railroad right of way and vacate the right of way after 
the expiration of a contract between the companies authorizing the tele- 
graph company to use and occupy tlie right of way, a court of equity had 
no power to condemn the property and fix the amount of compensation to 
be paid to the railroad company by the telegraph company. 

[Ed. Note.— For other cases, see Eminent Domain, Cent Dig. H 448-450,- 
456; Dec Dig. <S=»166.] 

In Equity. Suit by the Western Union Telegraph Company against 
the Louisville & Nashville Railroad Company. On motion to dismiss. 
Motion granted. 

W. L. Clay, of Savannah, Ga., and Dorsey, Brewster, Howell & 
Heyman, of Atlanta, Ga., for plaintiff. 

Henry L. Stone, of Louisville, Ky., and Tye, Peeples & Jordan, of 
Atlanta, Ga., for defendant. 

NEWMAN, District Judge. This is a bill filed by the Western Un- 
ion Telegraph Company, a citizen of the state of New York, against 
the Louisville & Nashville Railroad Company, a citizen of the state of 
Kentucky, and the case is now heard on a motion to dismiss, which 
has the same effect as a demurrer imder the old practice and before 
the new equity rules were adopted. 

[1, 2] The question of jurisdiction is raised at the threshold of this 
case, but I think that objection to the plaintiff's proceeding is without 
merit. In the first place, I think it is a claim to an easement in land, or 
right to occupy land, whatever the plaintiff's claim may be exactly, and, 
being a claim to a right to occupy land, it is either realty or personalty 
and within this district. So it seems to me to come within the very 
terms of section 57 of the new Judicial Code, which is a codification 
of Act March 3, 1875, c. 137, 18 Stat. 472. But, even if this were not 
true, I think the defendant has waived that right by its appearance and 
filing its motion to dismiss the case on the merits. 

In Eldorado Coal & Mining Co. v. Mariotti, 215 Fed. 51, 131 C. C. 
A. 359, the Circuit Court of Appeals for the Seventh Circuit had this 
question before it, and the second headnote of the decision will be 
sufficient to show what was held. That is as follows : 

"Judicial Code (Act March 3, 1911, c. 231) § 51, 36 Stat 1101 (U. S. Comp. 
St Supp. 1911, p. 150), provides that except as otherwise provided no civil 
suit shall be brought in any District Court agahist any person by any orig- 
hial process or proceeding in any other district than that whereof he is an 
Inhabitant, but where the Jurisdiction is founded only on diversity of citizen- 
ship, suit shaU be brought only in the district of the residence of either the 
plaintiff or defendant Held, that where a federal court had jurisdiction of 
the subject-matter, defendant's right to object on the ground that the suit 

^9Por oUi«r cases I6« Buna topic it KEY-NUMBER In all Kej-Numbered Dlgesu A Indexes. 
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was brought In the wrong district was one of privilege and might be and was 
waived .by a general appearance to demur to the merits." 

In Adler Goldman Commission Co. et al. v. Williams et al. (D. C.) 
211 Fed. 530, Judge Trieber, in the District Court for the Western 
District of Arkansas, held the same way, as shown by the third head- 
note to that case, which is as follows : 

"In a snlt in a United States District Court between citizens of different 
states to set aside alleged fraudulent conveyances, defendants waived their 
objections to the bringing of the suit in a district in which none of the par- 
ties resided, by moving to dismiss not only on that ground, but also for in- 
sufficiency of the bill, since the diversity of citizenship gave some United 
States court Jurisdiction, and the defendant by pleading to the merits in 
effect appeared generally and waived all special privileges in respect to the 
particular court in which the action was brought" 

Both of these cases cite In re Moore, 209 U. S. 490, 28 Sup. Ct 706, 
52 L. Ed. 904, 14 Ann. Cas. 1164, which is the authority mainly relied 
upon for these decisions. This Moore Case followed In re Wisner, 
203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, in which it was thought 
a different rule may have been laid down, but which the court, in the 
Moore Case, settled, the Chief Justice, who delivered the opinion in the 
Wisner Case, dissenting, and the Moore Case is now, I think, accepted 
as final and conclusive on this question. 

I think the jurisdiction of the court in this case exists, and the ob- 
jection to the jurisdiction of the court must be overruled. 

The object of the bill and the issues presented are similar in many 
respects to those considered and disposed of in the case of Western 
Union Telegraph Company v. Atlanta & West Point Railroad Com- 
pany et al., 227 Fed. 465, recently by this court. An opinion was filed 
by the court here in that case, and a decree entered dismissing the bill. 

The controversy is as to the right of the Western Union Telegraph 
Company to occupy the right of way of the Louisville & Nashville 
Railroad Company on its line from Marietta, Ga., through Blue Ridge, 
to the Tennessee state line, and on its branch line leading from Blue 
Ridge, Ga., to Murphy, N. C, from Blue Ridge, Ga., to the North Car- 
olina state line. 

The history of the railroad and the telegraph company, and their 
relation to each other, seems to be as follows : 

The Marietta & North Georgia Railroad Company was in the hands 
of the United States court for this district, and was sold in 1896, and 
the purchaser became incorporated as the Atlanta, Knoxville & North- 
em Railway Company. Prior to February, 1898, the line of tele- 
graph had been constructed along this railroad from Marietta to Blue 
Ridge, and thence along the two branches just mentioned to the Ten- . 
nessee and North Carolina state lines, respectively, so far as material 
here; one of the lines really extending to Knoxville, Tenn., and the 
other to Murphy, N. C. These lines of telegraph became the property 
of the Atlanta, knoxville & Northern Railway Company some time 
prior to February 9, 1898. 

In February, 1898, the Atlanta, Knoxville & Northern Railway Com- 
pany, in consideration of the sum of $19,000 paid to it by the Western 
Union Telegraph Company, conveyed to the telegraph company all of 
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the telegraph lines from Marietta to Blue Ridge, and thence along the 
two branches to the state lines referred to. On February 11, 1905, 
the Atlanta, Knoxville & Northern Railway Company conveyed all of 
its railroad properties to the Louisville & Nashville Railroad Company. 
On June 18, 1884, a contract had been entered into between the 
Louisville & Nashville Railroad Company and the Western Union 
Telegraph Company, in which it was recited that : 

"Whereas, the operation of the telegraph company's lines along the vari- 
ous railroads owned, controlled, or operated by the railroad company, has 
been conducted under the provisions of an agreement between the parties 
hereto, dated May 14, 1880, which agreement provides that it may be ter- 
minated on one year's written notice after July 1, 1885; and whereas, it is 
desirable that a new agreement should be entered into between the parties 
hereto: 

"Now, therefore, for and In consideration of the covenants and agreements 
herein, contained, the parties hereto mutually agree as follows: This con- 
tract is intended to cover and shall embrace all the railroad lines now owned, 
leased, controlled, or operated by the railroad company, which are as fol- 
lows: [Then, setting out a number of railroads then owned, leased, controlled, 
or operated, it further provides:] And this contract is also Intended to cover, 
and it shall include, any branch or branches that may be constructed by the 
railroad company or other railroad or railroads that may be acquired by it, 
either by lease or purchase, or that may be controlled or operated by it dur- 
ing the existence of this agreement, should it be lawfully ccnnpetent to in- 
clude it or them.** 

The second paragraph of the contract provides as follows: 

"The railroad company, so far as it legally may, hereby grants and agrees 
to assure the telegraph company, the exclusive right of way on and along 
the line, lands, and bridges of all roads now owned, leased, controlled, or 
operated by said railroad company, or which it may hereafter own, lease, con- 
trol, or operate, for the construction and use of such lines of poles and wires 
or underground wires for commercial or public uses or business as the tele- 
graph company may require, together with the exclusive right to maintain 
offices in its depots for commercial telegraph business, and the railroad com- 
pany- will not transport men or materials, for the construction or operation 
of any line of poles and wire or wires for other lines in competition with 
tbe lines of said telegraph company party hereto, except at and for the rail- 
road company's r^i^lar local tariff rates, nor will it furnish for such compet- 
ing line or lines any facilities or assistance which it may lawfully withhold 
nor stop its trains, nor distribute material therefor at other than regular sta- 
tions: Provided, always, that In protecting and defending the exclusive grants 
conveyed by this contract the telegraph company may use and proceed in the 
corporate name of the railroad company, but shaU Indemnify and save harm- 
less the railroad company from any and all damages, costs, charges, and legal 
expenses incurred therein or thereby." 

The contract proceeds then with a number of stipulations between 
the parties in reference to the construction and the maintenance of 
the telegraph lines and the use of the same, and a number of things 
that the telegraph company was to do and that the railroad company 
was to do, stipulating in this way on to and through the tenth paragraph 
of the agreement. The eleventh paragraph of the agreement provides : 

''It is mutually understood and agreed that the telegraph lines and wires 
<^ered by this contract shall form a part of the general system of the tele- 
graph comi>any, and as such in the department of commercial or public tele- 
graph business shall be controlled and regulated by it, the telegraph company 
filing and determining all tariffs for the transmission of messages and all 
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connections with other lines. The railroad company further agrees that its 
employes shall transmit all commercial telegraph business offered at its of* 
flees over the lines of the telegraph company party hereto and shall account 
to the telegraph company exclusively for all such business and the receipts 
thereon as provided herein. No employ^ of the railroad company shall, while 
in its service, be employed by any other telegraph company than the telegraph 
company party hereto. The provisions of this agreement shall supersede said 
agreement hereinbefore mentioned and all other agreements between the par- 
ties hereto or their respective predecessors in ownership or control of their 
respective properties ; and the proviedons of this agreement shall be and con- 
tinue in force for and during the term of twenty-five (2^ years from and after 
the first (1st) day of July, 1884, and thereafter until the expiration of one 
year after written notice shall have been given by one of ttie parties hereta 
to the other of a desire or intention to terminate the same, and in case of 
any disagreement concerning the true intent and meaning of any of said pro- 
visions the subject of such difference shall be referred to three arbitrators, 
one to be chosen by each party hereto, and the third by the two others chos- 
en and the decision of such arbitrators, or a majority thereof, shall be final 
and conclusive: Provided, that, should the lease or control of any railroad 
now held by th^ railroad company terminate before the expiration of the 
twenty-five years hereinbefore specified, this contract shall not cover such 
railroad after the termination of such lease or control, unless the same should 
be renewed within the said term of twenty-five years, or unless the owner or 
lessee of such railroad shall ratify this agreement, and should the railroad 
company cease from any cause to own any railroad or branch herein men- 
tioned, this contract shall continue to apply to such railroad or branch if the 
telegraph company shall so elect, the railroad company agreeing that, in case 
it shall part with the ownership or control of any railroad it will require 
the purchaser or lessee thereof to accept the obligations and benefits of this 
agreement, if the telegraph company shall elect to continue to apply this 
agreement to such road: Provided, however, and it is hereby expressly stip- 
ulated and agreed that if any of the provisions of this agreement shall be 
found unusually burdensome or oppressive to either party, such party after 
having given ninety (90) days' written notice to the other may propose such 
amendments or changes to this agreement as it may deem just and equitable 
and consistent with the general tenor of this agreement In case the parties 
hereto shall not be able to agree upon such proposed amendments or changes, 
the same shall be referred to and settled by arbitrators In the manner here- 
inbefore provided, it being understood and agreed that the powers of such ar- 
bitrators shall not extend to making either wholly or substantially a new con- 
tract, but simply to the relief of either party from any provisions complained 
of, which experience under the agreement shall have proved to be inequitable, 
and the operation of which may not now be foreseen by the parties hereta 
The decision of such arbitrators shall be binding u^on the parties hereto and 
shall thereafter stand as a part of this agreement without further act of the 
parties, unless modified or amended by some future decision of arbitrators 
as herein provided." 

This contract appears to have been properly executed by the parties 
and to have gone into effect. There had been an agreement between 
the Western Union Telegraph Company and the Atlanta, Knoxville & 
Northern Railroad Company, dated Febniary 16, 1898, in which it 
was recited that : 

''Whereas, the telegraph company has, by conveyance of even date here- 
with, purchased the telegraph lines along the raUway company's road from 
Knoxville, Tenn., to Marietta, Ga., and from Blue Ridge, Ga., to Murphy, 
N. C, said purchase having been made on condlticm that a working agreement 
be entered into between the parties hereto covering said railroads and said 
telegraph lines, and any extensions or branches of said railroads, and any 
railroads hereafter owned, leased, or controlled by the railway company party 
hereto." 
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And It then provides for various things to be done by the parties to 
the contract, none of which seems to me to be material in determining 
the questions now before the court. 

The important questions are, first, when the Louisville & Nashville 
Railroad Company acquired this property, did the contract thereto- 
fore made between it and the Western Union Telegraph Company 
become operative as to these properties and the telegraph lines thereon? 
and, second, if it did, what is the meaning of the contract between 
the parties ? 

[3] It is perfectly dear to me that the contract between these par- 
ties was intended to cover lines then owned, leased, or operated by 
the Louisville & Nashville Railroad Company on which the telegraph 
company then had lines, and any lines of railroad which should there- 
after be acquired by the railroad company. The language of the 
contract is too plain to be misunderstood. It is this : 

"This contract is Intended to cover and shall embrace all the railroad lines 
now owned, leased, controlled,^ or operated by the railroad company. [Then 
naming a number of lines and proceeding:] This contract is also intended 
to cover, and it shall include, any branch or branches that may be construct- 
ed by the railroad company or other raUroad or railroads that may be ac- 
quired by it, either by lease or purchase, or that may be controlled or oper- 
ated by it during the existence of this agreement, should it be lawfully com* 
petent to include it or them." 

It seems to me entirely clear that this contract, at the time it was 
made, was deemed for the mutual benefit of the parties. It was in- 
tended by the railroad company to give to the telegraph company the 
right to construct and operate its lines and system along and upon its 
right of way as to all of the railroads it then owned, controlled, or 
operated, under lease or otherwise, or that it should thereafter own, 
control, or operate, during the existence of this agreement, and the 
telegraph company agreed, as to any lines of telegraph it might have 
then or might thereafter have on any such railroads, that they should 
be subject to and come within this contract. 

The railroad line now in controversy is certainly a railroad that 
was acquired by the Louisville & Nashville Railroad Company, by 
purchase, during the existence of the agreement, and, if so, it is clear- 
ly embraced within the contract, and the telegraph company agreed 
that it should be by accepting, agreeing to, and legally executing the 
contract. 

[4] What was granted by the railroad company to the telegraph 
company under this contract is as follows : 

'The raUroad company, so far as it legally may, hereby grants and agrees 
to HBsare the telegraph company, the exclusive right of way on and along 
the lines, lands, and bridges of all roads now owned, leased, controlled, or 
operated by said railroad company, or which it may hereafter own, lease, con- 
trol, or operate, for the construction and use of such lines of poles and wires 
or underground wires for commercial or public uses or business as the tele- 
graph company may require, together with the exclnsive right to maintain 
offices in its depots for commercial telegraph business." 

This right, whatever it may be, was to exist for 25 years from and 
after the 1st day of July, 1884, and thereafter until the expiration of 
one year after written notice was given by one of the parties to the 
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Other of its desire to terminate the same. The 25 years expired on 
the 1st day of July, 1909. After that either party had a right to give 
to the other written notice, and the party to whom tlie notice was 
given would have one year in which to make other arrangements. 

In 1905, according to the allegations of the bill, the telegraph com- 
pany constructed a line of telegraph on or along the right of way of 
defendant's railroad from Junta, in Bartow county, northwardly 
through the counties of Bartow, Gordon, and Murray, to the northern 
boundary line of Georgia, and thence northwardly to Knoxville, Tenn., 
and since said construction of said line it has been continuously main- 
tained and operated, and the telegraph company has been in possession 
and control of it As to this new line, which was along a piece of 
railroad then being built by the railroad company, tlie plaintiff claims 
a perpetual, irrevocable, assignable easement or right to construct, 
maintain, and operate the same upon or along said railroad and right 
of way of defendant, and the claim is that the plaintiff has contin- 
uously, from the time of building said telegraph line until the time 
of the filing of this bill, been, and still is, in possession of said line 
and of said easements, rights, and franchises. 

There is an additional telegraph line, according to the bill, from 
Cartersville, Ga., to Junta, Ga., a distance of P/io miles, which is 
along the right of way of the Western & Atlantic Railroad. This 
telegraph line, built in 1905, was during the existence of the contract 
between the plaintiff and defendant, and comes within, and is subject 
to and controlled by, that contract. Therefore what has been said 
with reference to the main line clearly applies to this line, because it 
is unquestionably within the terms of the contract 

The bill alleges that: 

"On or about August 6, 1912, defendant notified your orator that on and 
after August 17, 1912, the use and occupation of its railroad rights of way or 
any part thereof, including its said right of way in Georgia, and its stations* 
buildings, and offices, including those in Georgia, by your orator as and for a 
telegraph line, would be without its permission and against its will and con- 
sent, and notified your orator to vacate defendant's railroad rights of way, 
buildings, offices, stations, and pi^emises, and to commence to remove therefrom 
immediately after August 17, 1912, and not later than September 1, 1912, all of 
your orator's telegraph lines, and all poles, wires, crossarms, batteries, instru- 
ments, appliances, and fixtures appurtenant or belonging thereto, and to com- 
plete the removal thereof prior to December 1, 1912, and that, failing to va- 
cate defendant's right of way and premises, or in the event of your orator's 
failure or refusal to remove therefrom your orator's poles, crossarms, wires, 
batteries, instruments, appliances, and other fixtures, or any part thereof, 
prior to December 1, 1912, as demanded, that then and in that event defend- 
ant would take possession, appropriate, and use all and singular the said 
poles, crossarms, wires, batteries, instruments, appliances, and other fixtures, 
or 60 much thereof as may, on or after December 1, 1912, be or remain od 
defendant's rights of way or premises, including those in Georgia, and botli 
use, operate, maintain, or otherwise dispose of the same as defendant's own 
property, and refuse to longer permit your orator to remove or use the same 
in any manner or for any purpose." 

The plaintiff here claims the same rights under the act of Congress 
of July 24, 1866, that it claimed in the Atlanta & West Point Case 
above referred to. It is unnecessary for me to go over that again. 
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as I have stated my views about it fully in the opinion filed in that 
case. 

[5] The plaintiff also prays that, if it finds against the right of 
the plaintiff to continue to occupy the right of way of the railroad 
company, this court will find what would be reasonable compensation 
for it to pay the defendant for the purpose of obtaining an irrevoca- 
ble, assignable, and perpetual easement or right in, upon, along, under, 
through, or over defendant's right of way and property for the pur- 
pose of maintaining, reconstructing, repairing, and operating its tele- 
graph lines now upon and along said right of way. The prayer in this 
respect is that the court, in some proper way, condemn the property 
and fix the amount of compensation to be paid to the railroad company 
by the telegraph company. 

It has already been determined by this court in the Atlanta & West 
Point Case that a court of equity has no such power. The opinion ex- 
pressed then is entertained now, and the court is therefore unable to 
take any such action as is prayed in this respect. All that it appears 
necessary to determine here is whether or not the property in ques- 
tion, when it came to be owned by the parties to the contract of 1884, 
came within that contract, and whether that contract must control. 

I think the contract does control, and that it only gave to the tele- 
graph company the right to remain upon the right of way of the rail- 
road company until the expiration of the contract. It does not give 
to the telegraph company any irrevocable, assignable, and perpetual 
right in and upon the railroad company's right of way, as claimed, but 
gives it simply the right to use and occupy the right of way until the 
expiration of the contract. The railroad company clearly had the 
right to give the notice when it did in 1912, the period of time fixed 
by the contract having expired, and its right to give this notice and 
to msist upon compliance therewith must be sustained. 

The bill showing upon its face that no relief thereunder can be 
granted, and the defendant having filed a motion to dismiss, upon 
which the case is now heard, the motion to dismiss should be granted, 
and a decree may be taken to that effect 



In re KNOX AUTOMOBILE CO. 

(District Ck)urt, D. Massachusetts. August 18, 1915.) 

No. 190e4. 

1. CORPOBATIONS ^=»308 — OfFICEBS — SaI^^RIBS — ^POWEBS OF BOABD OF DiBEC- 
TOR& 

M. was the treasurer of a corporation whose business had been very 
prosperous during the year ending August 1, 1910. By the company'is 
custom, salaries were fixed by the directors in January, but ran for one 
year from the preceding August In January, 1911, M. demanded an in- 
crease in salary from $12,000 to $25,000, and the Issuance to him of stock 
in the corporation previously authorized, but not Issued, because of ex- 
traordinary services rendered by him during the preceding year. The 
directors objected, and the matter was left in abeyance and not settled 

C=»For other cases see same topic & KBY-NUMBER in all Key -Numbered Digests & Indexe^i 
229 F.— 16 
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until August 2, 1911, after the expiration of the salary year. At that 
time M., to whom the company was then largely Indebted, took the posi- 
tion that the company could either meet his terms or get another treasurer 
and arrange for payment of his indebtedness. The company was in no 
position to take this last alternatiTe, and the directors, after considering 
the matter carefully, honestly and disinterestedly decided that it was 
best for the company to comply with M/s demand, and it was voted to 
pay the f25,00O demanded and issue the stock in "part payment for his 
services to the company during the year." The corporation was not then 
insolvent, and did not become bankrupt for about 17 months thereafter. 
With the knowledge of the directors M. continued to draw salary at the 
increased rate until his death in the following June. The board of direc- 
tors in office in January, 1911, did not go out of office until the foUoviring 
October. Held, that it was not beyond the powers of the directors to act 
in the matter after the expiration of the salary year, their own term of 
office not having expired. 

[Ed. Note.— For other cases, see Corporations, Gent Dig. §§ 1334-1349 ; 
Dec. Dig. <&=>308.] 

2. OOBPOBATIONS 9=:>308— OlTICEBS — SAI.ABIB&— YaUDITT OV PAYMENT. 

As M. was acting for himself in the transaction, and the corporation was 
adequately represented by its board of directors, the contract, after it 
had been executed by M., could not be set aside, and his estate charged 
with the difference between his original salary and the increased salary. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. H 1334-1349 ; 
Dec. Dig. <S=>308.] 

8. CoBPOBATiONS «=»316 — Officebs — ^Dealings with Cobpobations. 

While the vote referred to the stock as payment for past services, it was 
demanded and granted as the price of M.'s future assistance and financial 
support, and was not a bonus or gift 

[Ed. Note.— For other cases, see Corporations, Cent Dig. {{ 1401, 1402, 
1404-1406, 1408, 1409, 1412-1414; Dec Dig. <&=s>316.] 

4. Bankbuptot ^=:>339 — Cobpobations ^s»308 — Officebs— Deaxjngs vitith 

Cobpobations. 

Assuming that, because of M.'s fiduciary relation to the company, he had 
no right to acquire its obligations to such an extent as to give him power 
to coerce it into meeting his demands, the contract was merely voidable, 
and not void, and continued in force until the company rescinded It and 
offered to return what it had received thereunder, and an objection by 
creditors to the allowance of M.'s claim against the bankrupt estate of 
the corporation, without offsetting the value of the stock and the increase 
in salary, was not such a rescission; the corporation being no party to 
the proceedings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. {§ 525, 526; 
Dec. Dig. <8=»339; Corporations, Cent Dig. {{ 1334-1349; Dec. Di«. 
«=»308.] 

5. Cobpobations ^s»314 — Officebs — Dealings with Cobpobations. 

The treasurer of a corporation took up its matured obligations for bor- 
rowed money with his personal funds and turned them over to the cor- 
poration in exchange for its note for the amount thereof plus a com- 
mission of 5 per cent taken by him on the loan. The commission in ques- 
tion would have been reasonable and proper if paid to a tblrd party, and 
a similar commission had been paid to third parties on loans previously- 
obtained. Eight of the nine directors of the corporation learned of the 
transaction while the company was still operating, but neither they nor 
anybody on behalf of the company ever objected, and the company never 
rescinded the transaction, nor took any steps to do so, prior to becoming^ 
bankrupt, though the transaction was disclosed by its books. Seld, that 
while, as the treasurer represented both himself and the corporation in the 

^=»For other cases lee same topic ft KBY-NUMBBR in all KeT-Numbered DisesU ft Indexes 
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transaction, it was voidable at the (^tlon of the company, it was ratified, 
and could not be set aside. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. {§ 139a-1398, 
1400; Dec. Dig. «=»314.] 

& Ck)BPOSATioNs ^==>314 — Offigebs — ^Deauitos with Cobpobations. 

Officers of a corporation are not precluded from loaning money to it, so- 
long as they deal fairly with it 

[Ed. Note.— For other cases, see Corporations, Cent Dig. {§ 1393-1398, 
1400; Dec. Dig. «©=>314.] 

7. Bankbuptct ^=>339 — Claiics — Objections — Right or Cbeditob to Object. 

After the appointment of a trustee in bankruptcy, objections to claims 

should be made and review proceedings, if advisable, taken by him, or, if 

he declines to act, by creditors proceeding in his name by order of the 

referee, and Individual creditors should not be recognized in such matters. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 625, 526; 
Dea Dig. <&=>d39.] 

In Bankruptcy. In the matter of the Knox Automobile Company, 
bankrupt. On review of an order of the referee. Referee's order 
affirmed. 

See, also, 210 Fed. 569. 

Charles H. Beckwith, of Springfield, Mass., for creditor offering 
proof of debt. 

Tyler, Corneau & Eames, of Boston, Mass., for creditors objecting 
to proof. 

MORTON, District Judge. This is a petition by the Charles C. 
Lewis Company and other creditors of the Knox Automobile Com- 
pany for review of an order made by Mr. Referee Bosworth allowing 
certain claims of Sutton et al., as administrators of the estate of Al- 
fred N. Mayo, deceased, in the sum of $927,945.56. The case comes 
upon the referee's certificate, accompanied by the exhibits and a tran- 
script of the testimony before him. 

The claims are based principally on eight notes, of $100,000 each, 
made by the bankrupt and held by the claimants. The notes were given 
for money loaned by Mr. Mayo to the bankrupt, and their validity 
is not disputed. The controversy here presented concerns certain al- 
leged offsets which, it is contended by the objecting creditors, should 
be allowed in favor of the bankrupt against the claim on the notes. 
These alleged offsets arise, speaking generally, out of certain payments 
of money and property made by the bankrupt to Mayo while he was 
its treasurer. Three principal items are involved : 

(1) Payments to him as ssdary, or bonus, in excess, it is contended, 
of what he was entitled to receive, amounting to about $24,769. 

(2) Stock in the bankrupt company improperly transferred to him, 
it is alleged, amounting at par value to $5,300 preferred and $136,- 
400 common. 

(3) Commissions taken by him on loans of $800,000 from him to 
the bankrupt, aggregating $40,000. 

^s^For other cases see same topic & KET-KUMBER In all Key-Numbered Digests ft Indexes 
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[1,2] Considering first the item of salary: 

The salary year of the company ran from August 1st to August 1st. 
The salaries were, by custom of the company, generally fixed by the 
directors in January following the beginning of the salary year ; i. e., 
the salaries from August 1, 1910, to August 1, 1911, would be fixed 
in January, 1911. Mayo became treasurer of the company in Janu- 
ary, 1909, and thereafter, while not controlling the stock, was undoubt- 
edly the dominant personality in its management Prior to August, 
1910, his salary had been $12,000 per year. During the latter part 
of 1909 and the early part of 1910 large extensions of the plant had 
been made on his initiative and under his general direction. At this 
period the company, which had failed and reorganized in 1907-08, 
appears to have been very prosperous. Its book profit for the year 
ending August 1, 1910, was $337,771 ; its book surplus, $466,596. Al- 
though it had incurred a substantial indebtedness in connection with 
the extension of its plant, it began the year on August 1, 1910, in 
excellent condition. 

When the directors came to fixing salaries in January, 1911, for 
the year which had begun the preceding August and was to end Au- 
gust 1, 1911, Mayo demanded an increase from $12,000 to $25,000 
and the preferred and common stock now in question. This stock 
had been authorized in connection with the reorganization, but had 
never been issued. He. based this demand at that time principally on 
extraordinary services rendered by him during the past year. The 
directors objected ; the matter was left in abeyance and was not finally 
settled until August 2, 1911. The year for which the salary was being 
fixed had at that time expired. It is suggested that the directors had 
thereby lost power to act in the matter. But the board of directors 
did not go out of office until the following October ; it was the same 
as in January. It was its duty to act on this matter of salary; and 
it could do so at any time during its term of office. 

At a meeting of the board held on August 2, 1911, Mr. Mavo. to 
whom the company was then indebted to a large amount, took the 
position that the company could either meet his terms or get another 
treasurer and arrange to pay his indebtedness when it matured. The 
company's business had been unsuccessful during the year ending Au- 
gust, 1911, and it was in no position to take the latter alternative. 
The directors, after considering the matter carefully, honestly, and dis- 
interestedly, decided that it was best for the company to comply with 
Mr. Mayo's demands, which was accordingly done. The vote as passed 
at that time is set out at length in the referee's certificate. The $25,- 
000 so voted was paid, and the stock was duly issued to Mr. Mayo. 
No vote as to salaries for the year from August, 1911, to 'August, 
1912, appears to have been passed by the directors in January, 1912; 
and Mayo continued to draw salary at the rate of $25,000 per year 
until his death on June 26, 1912. The difference between $12,000 
per year and $25,000 per year from August 1, 1910, to June 26, 1912, 
constitutes the first item of offsets alleged. 

The objecting creditors contend that the vote of August 2d did not 
fix the salary at $25,000, and that the $25,000 payment under it should 
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be regarded as a gift, or bonus, for past services. It is true that the 
vote itself does not expressly state that the $25,000 was voted as sal- 
ary; the language of the vote is, "part payment for his services to 
the company during the year." But Mayo had demanded that amount 
of salary; the directors understood that they were dealing with a 
question of salary ; no other action fixing Mayo's salary for the year 
ending August, 1911, was ever taken; the $25,000 was understood 
by Mayo and by the directors to be voted as salary ; he continued to 
pay himself at that rate to the knowledge of the directors, without 
any objection being raised until his death. (Referee's Certificate, p. 
6.) The $25,000 does not seem to me to have been a bonus for past 
services, but to have been salary for the year ending August 1, 1911, 
the amount of which had been left undetermined since tlie preceding 
January on account of the inability of the directors and Mayo to agree 
about it. 

No misrepresentation, and no fraud, unless Mayo's coercive ac* 
tion be so regarded, entered into the agreement between him and the 
company as to his salary. He stated his terms, and the directors, how- 
ever reluctantly, agreed to them. There is no finding that his serv- 
ices were not, under the circumstances, worth the amount demanded. 
On the contrary, the learned referee explicitly finds that "this salary 
of $25,000 a year * * * was fair and proper compensation for 
his (Mayo's) services," etc. (Certificate, p. 6.) The corporation was 
adequately represented by its board of directors, between whom and 
Mayo the agreement was finally reached. Of the nine directors, seven, 
besides Mayo, approved of the transaction. This item differs from 
the commission hereafter considered, in that Mayo was not, as treas- 
urer, representing the corporation in contracting with himself as an 
individual. The corporation was not at that time insolvent ; and the 
bankruptcy petition was not filed for about 17 months thereafter. 

It is difficult to see upon what grounds the plaintiffs, who appear 
here only as creditors of the Knox Company, who have proved claims 
in the bankruptcy proceedings, have any standing to object to the 
transaction, which, it seems to me, could properly be assailed, if at 
all, only in proceedings between the corporation and Mayo. The re- 
spondents have not raised this point, however, and assuming, as the 
parties do, that the objecting creditors have such standing, it does not 
seem to me that the learned referee's findings on this matter were 
erroneous, nor that, after the contract has been executed by Mayo, 
this court ought to attempt to set it aside, and to charge his estate 
with the difference between his original salary of $12,000 and the in- 
creased salary of $25,000. 

[3] As to the stock : In connection with his demand for an inctease 
of salary. Mayo also demanded that the corporation should turn over 
to him the common and preferred stock above referred to. The di- 
rectors were at first opposed to granting this demand. The stock pay- 
ment and the increase of salary were considered together, and formed 
in effect a single transaction. As upon the salary question, so in this 
matter, Mayo did not undertake to represent the corporation. That was 
done by the board of directors, who, as above stated, acted honestly. 
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faithfully; and disinterestedly for it It is clear that they, and proba- 
bly the corporation itself, against objection, did not have power to 
give this stock to Mayo as a bonus or gift for past services. It does 
not seem to me that any such motive really influenced their action. 
Mayo took the same position as to this stock that he did as to the sal- 
ary, viz., that the company could either comply with his terms or he 
would sever his connection with it and expect its obligations to him, 
and perhaps its notes which he had placed, to be paid when they ma- 
tured in tlie following November. In other words, while he said that 
he was entitled to the stock for what he had done, and the vote refei*s 
to it as payment for past services, it was in reality demanded by him 
as the price of his future assistance and financial support to the com- 
pany, and was transferred to him in order to obtain them, and not as 
a bonus or gift. It is not alleged that the directors acted fraudulently, 
and there is no suggestion in the evidence that they did so, nor is there 
any finding that the bargain was an imprudent one for the company. 
The transfer of the stock was effected at or about the time when the 
$25,000 was fixed and paid as salary. The company was not then in- 
solvent, and did not fail for many months thereafter. 

[4] It was suggested by counsel for the objecting creditors that 
Mayo, holding a fiduciary relation to the company, had no right to ac- 
quire its obligations to such an extent as gave lum a coercive power, 
that his whole conduct with relation to the salary and stock was there- 
fore fraudulent, that the directors acted under unjustifiable coercion, 
and that the corporation was not bound by their assent. It does not 
appear that Mayo acquired the notes and obligations of tlie company 
with any such purpose. The company did receive his assistance and 
financial support, so that he carried out his part of the bargain. He 
could not have been compelled to furnish such assistance and support, 
except upon terms acceptable to him. Even if this objection be sound, 
the result would be that the contract was voidable, not void, and con- 
tinued in force until the company rescinded it and offered to return 
what it had received thereunder, Warren v. Para Rubber Co., 166 
Mass. 97, at page 101, 44 N. E. 112; Parker v. Nickerson, 137 Mass. 
487, at page 497. This objection is not such a rescission ; the company 
is not a party to tliese proceedings. The questions arising on a re- 
scission cannot be setded here. I therefore conclude that no offset is 
chargeable against the Mayo claim upon the stock transaction. 

[5 J As to the commissions: In November, 1911, the Knox Com- 
pany had matured obligations for borrowed money amounting to $753,- 
000, some of which were held by Mayo personally, but a large amount 
of which were held by banks. Mayo took up these obligations with 
his personal funds. He turned over to the Knox Company $753,000 
face value of its notes, and $7,000 in cash, a total of $760,000; and 
he took from it in return its notes for $800,000, which forms the basis 
of the claim by his estate. These notes are drawn with interest to 
follow. The deduction of $40,000 made by Mayo was not for inter- 
est, but for a commission of 5 per cent, taken by him on the loan. In 
this transaction, unlike the two preceding ones, nobody except Mayo 
seems to have acted for the company. He was, therefore, as treas- 
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urer of the company, dealing with himself as an individual. The same 
difficulty as to the right of tiiese creditors to object and to take review 
proceedings exists in this instance as in the two preceding ones ; but I 
pass it by, so far as possible, and consider the question, as it was pre- 
sented by both parties, on the merits. This transaction was unques- 
tionably voidable at the option of the company. Cases infra. Eight 
of the nine directors seem to have learned of it while the company was 
still operating; and neither they nor anybody on behalf of the company 
ever objected to what Mayo had done. The company never rescinded 
the transaction, nor took any steps to do so. The notes were duly en- 
tered on the books, and the whole transaction was there disclosed. 
The evidence well supports the referee's finding of ratification by tlie 
directors. 

[8] The amount charged by Mayo as commission was the same per 
cent, that as treasurer of the company he had paid to certain banks in 
1910 on the loans from them which he subsequently took up. The ref- 
eree has found that the conunission was not excessive and "would 
have been reasonable and proper" if paid by Mayo to a third party. 
The objecting creditors do not contend that the commission was per 
se excessive, or would have been improper if agreed to by Mayo as 
treasurer in a contract between the company and somebody else. They 
urge that Mayo himself had no right to make any profit on a transac- 
tion with the company. In this contention, as the cases cited below 
show, they overstate the law. If the company chose to rescind the 
contract it could do so ; but it would still have to pay Mayo what was 
fair and reasonable for making the loan. The notes were not paid 
when they became due in the fall of 1912. The trustee stated at the 
hearing on these matters that the estate would pay in the neighbor- 
hood of 25 per cent. If so, Mayo not only made no profit out of his 
dealings with the company, but his estate stands to lose more than 
$500,000 by reason thereof. Officers of a corporation are not pre- 
cluded from loaning money to it, so long as they deal fairly with it. 
Wyman v. Bowman, 127 Fed. 257, 277, 62 C. C. A. 189 (C. C. A. 8th 
Cir.) ; Union Pacific R. R. v. Credit Mobilier, 135 Mass. 367, 377. The 
other directors evidently did not then think that in making the loan, 
and charging the commission in question thereon. Mayo dealt unfairly 
by the company, and the result certainly does not indicate that he did 
so. It not appearing that the contract has been rescinded by the com- 
pany, or that it was per se fraudulent, it follows that no offset from the 
daim is allowable in respect of said commissions. 

[7] At the time when these objections to the Mayo claim were 
heard, a trustee had been appointed. Therefore he represented the 
estate. Objections to claims should have been made, and review pro- 
ceedings, if advisable, have been taken by him, or, in case he declined 
to act, by creditors proceeding in his name by order of the referee. 
The practice followed of recognizing individual creditors in such mat- 
ters, after the appointment and qualification of the trustee, is improper 
and objectionable, for the reasons stated in Re Lewensohn, 121 Fed. 
538, 57 C. C. A. 600 (C. C. A. 2d Circuit), where the point was care- 
fully considered and decided. As the point was not suggested by the 
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respondents, and as the case was prepared at considerable length, I 
have considered it, as far as possible, on its merits. 
The order of the referee is affirmed. 



ILLINOIS CENT. R. 00. v. MISSISSIPPI RAILROAD COMMISSION et al. 

YAZOO & M. V. R, CO. y. SAME. 

(District Court, S. D. Mississippi. AprU 14, 1914.) 

1. Taxation ^=s>496 — ^Assessment — ^Poweb or Courts to Restrain. 

A court of equity has power to enjoin the taxing authorities of a state 
from systematically and intentionally overvaluing the property of one 
class of property owners as compared with that of another class, though 
the discrimination is due to the fact that the property of the latter is 
undervalued, and although the valuation of the two classes is by different 
taxing boards, and both made under a constitutional provision requiring 
all property to be assessed at its true value; but where the state authori- 
ties act in good faith, with the intention of making the assessment on the 
same basis as that applied to other classes of property, their action is 
not subject to collateral review by the courts for an error of judgment. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. f § 913-919 ; Dec. 
Dig. <8=^98.] 

2. Commerce ^=»69—Tazation ^s»47 — ^Privilbok Taxes on Railroad Com- 

panies. 

The privilege tax imposed on railroad companies by Act Miss. March 
16, 1912 (Acts 1912, c. 102), is not invalid, as an additional property tax, 
because the amount is determined by the mileage of the road within tlie 
state and its gross earnings, in accordance with which the roads are 
classified for the purpose of fixing the rate, but, inasmuch as it prohibits 
under penalty and without exception the operation of a railroad in the 
state for any purpose without first paying the tax and obtaining a license, 
it is unconstitutional and void, as imposing a tax on interstate commerce 
and on the doing of government business. 

[Ed. Note.— For other cases, see Commerce, Cent Dig. f§ 100, 113-119 ; 
Dec. Dig. «=»69; Taxatton, Cent. Dig. §S 104-114; Dea Dig. <8=>47.] 

In Equity. Suits by the Illinois Central Railroad Company and by 
the Yazoo & Mississippi Valley Railroad Company against the Mis- 
sissippi Railroad Commission and others. On motion for preliminary 
injunction. Denied in part, and granted in part. 

Mayes & Mayes, of Jackson, Miss., Charles N. Burch and H. D. 
Minor, both of Memphis, Tenn., and R. V. Fletcher and Blewett Lee, 
both of Chicago, 111., for complainants. 

Geo. H. Ethridge, Asst. Atty. Gen., of Mississippi, for defendants. 

Before SHELBY, Circuit Judge, and NILES and GRUBB, Dis- 
trict Judges.' 

GRUBB, District Judge. The applications of the two plaintiffs were 
submitted together for decision, and tlie questions presented by each 
are identical. In each instance, an injunction is sought by the plain- 
tiff railroad company against the Mississippi Railroad Commission 

^=:»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests St Indexes 
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and its three members to prevent them, as the state board for the as- 
sessment of railroad property and privileges for taxation: (1) From 
certifying to the county tax officials the valuation of the property of 
the plaintiffs, as arrived at by the Commission, upon the ground that 
the plaintiff's property had been intentionally overvalued, as compared 
with the taxable property of other owners ; and (2) from certifying 
to the auditor of public accounts and the chancery clerks of the coun- 
ties through which plaintiff's roads run their findings as to the classi- 
fication of the plaintiffs as a step in the collection of the privilege tax 
imposed upon railroad companies by chapter 102 of the Acts of Mis- 
sissippi of 1912, approved March 16, 1912. 

[1] 1. With reference to the ad valorem property tax, we think 
the authorities establish the right of a court of equity to enjoin the 
taxing authorities of a state from systematically and intentionally 
overvaluing the property of one class of property owners as compared 
with that of another class, though the discrimination is due to the 
fact that the property of the latter is itself undervalued, and although 
the valuation of the two classes is by different taxing boards, and 
that this principle prevails, even though the Constitution of the state 
requires all property to be assessed at its true value, as well as to be 
assessed at its uniform value. This principle is sustained by the cases 
of Taylor v. L. & N. R. R. Co., 88 Fed. 350, 31 C. C. A. 537, and 
Central R. R. Co. v. Jersey City (D. C.) 199 Fed. 237. Equality and 
uniformity are the essentials of true value in matters of taxation, and 
a system of valuation of property owned by one class, the effect of 
which is to produce inequali^ and discrimination with reference to 
similar property owned by other classes, does not tend to arrive at 
true values, though it may ascertain actual values as to one class. 
The problem of taxation being to distribute the burden of raising the 
amount of revenue required for governmental purposes equitably 
among all taxpayers, the proportion of value to rate is immaterial to 
the taxpayer, since the product of the two factors must always be the 
same, whatever their relative proportions in tlie case of each taxpayer, 
to produce the required aggregate. If the rate decreases, the value 
must proportionately increase, and vice versa ; otherwise, the total tax 
would not remain constant. The thing of importance to the taxpayer 
is that he pay the same rate as all other taxpayers, and that his prop- 
erty be valued on the same basis as other taxpayers, so that of the 
aggregate burden exacted from all owners he will pay only his pro- 
jwrtionate and just share. For this reason uniformity and equality 
in the valuation of all property of the same class is a greater consid- 
eration in assessing property for taxation than is the ascertainment 
of the absolute and true value of the property assessed. 

If the proceedings before the Railroad Commission of Mississippi, 
and the evidence introduced upon the hearing of these applications, had 
shown an intentional and systematic overvaluation of the plaintiff's 
property, as compared with that of individual taxpayers throughout 
the counties of the state, the appHcation would be entitled to favorable 
consideration. However, the record of the proceedings had before the 
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Railroad Commission, introduced in evidence upon the hearing, is con- 
vincing that there was no intentional overvaluation of the plaintiffs' 
property, as compared with the property of other owners throughout 
the state. It shows an attempt in good faith upon the part of the Com- 
mission to assess the plaintiffs' property upon the same basis of value 
as was used in the assessment of other property in the various coun- 
ties of the state. In the course of these proceedings the president of 
the Commission said : 

"Then, in pursuance to that line of argument — ^in stating these things, I 
refer to myself, because I haven't had a chance to consult my colleagues, but 
it seems to me that tiie only thing for you to do is to come before this 
Commission with an open hand, and give us as nearly as you can the true 
value of your property, and leave it to us then to decide what we shall make, 
what reduction we shall make from the true value, so as to harmonize with 
the other property of the state." 

In reply to this statement of the president of the Commission, one 
of the attorneys for the plaintiffs said : 

"Now, Doctor, right here, I want to take you up on that proposition. I say 
I am perfectly willing to accept that kind of a trade. Now, we have tried to 
show by these figures what the true value of thoi property is; now, I am 
perfectly willing to risk it to this board, which I know is well qualified to 
judge what the other property is assessed, take the state over, take Mr. WU- 
8on*s district, and Mr. Edwards* district, and your district, what is the fair 
value and roll value, and then take the statement that we make as to the fedr 
value, which we ask you to believe until you have something to the con- 
trary." 

These statements show that the Railroad Commission, at least, un- 
dertook to assess the plaintiffs' property on the same basis of valua- 
tion as prevailed throughout the state, as to that of other taxpayers, 
and this with the assent of counsel for the plaintiffs. In addition, the 
evidence of two of the commissioners upon this hearing was to the 
effect that their purpose and endeavor in making the assessment was 
to value the plaintiffs' property upon the same basis of valuation as 
was adopted by the local assessors for all other property in the various 
counties of the state. They testify that the third commissioner adopted 
the same method. One of the commissioners differed from the re- 
maining two in the results arrived at, but only because his judgment 
as to the proportion between actual and assessed value in relation to 
other property differed from that of his fellow commissioners. The 
endeavor of all the commissioners seems to have been to arrive at 
the proper percentage to its actual value that other property was re- 
turned for taxation throughout the state, and to adopt the percentage 
so ascertained by them as the basis for reducing the actual value of 
the plaintiffs' property to its taxable value. There was, therefore, no 
intentional overvaluation of plaintiffs' property. If overvalued at all, 
it was because of the erroneous judgment of a majority of the Com- 
mission, and this would be an error not subject to correction collater- 
ally by us. The truth seems to be that all the commissioners were en- 
deavoring to assess the plaintiffs' property at the same proportion of 
its true value as was all other property throughout the state. The 
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commissioners differed as to the extent that other property in the 
state was undervalued ; each being governed somewhat by the variant 
practices in this respect in the part of the state comprising his district, 
and so differed as to the extent the plaintiffs' property should be re- 
duced from its actual value. The record shows that there was no 
uniformity in this respect in the counties of the state. In some coun- 
ties property was returned at 75 per cent, of its actual value, and in 
some as low as 20 per cent, of that value. There was, therefore, room 
for honest difference of opinion amongst the commissioners. We see 
no reason for attributing their conclusion to intentional overvalua- 
tion. If there was overvaluation at all, it would seem from the record 
that it should be attributed to an error of judgment, which we have 
no power to correct. Coulter v. L. & N. R. R. Co., 196 U. S. 599, 
25Sup.Ct. 342,49L. Ed.615. 

It is true that the Railroad Commission refused to consider the con- 
sideration of the 25 last transfers tabulated from 68 counties of state 
as evidence tending to show the percentage of value adopted in those 
counties for taxable values. The admissibility of such evidence is 
at least doubtful. Coulter v. L. & N. R. R. Co., 196 U. S. 609, 610, 
25 Sup. Ct. 342, 49 L. Ed. 615. In ai?y event the rejection of this 
evidence by the Commission would be error merely, and would not 
be ground for collaterally assailing the order of assessment. It is 
clear from the record that the Commission did undertake to arrive at 
the proper result through other evidence, and through the commis- 
sioners' knowledge of assessments in the different counties of their 
respective districts, and did not reject the principle of undervaluing 
railroad properties, so as to equalize true value to the customary as- 
sessed value of other property, but, on the contrary, adopted this prin- 
ciple, in good faith, as the correct one, however erroneously they may 
have applied it. 

For these reasons, we think this case is ruled by the case of Coulter 
v. L. & N. R. R. Co., 196 U. S. 599, 25 Sup. Ct. 342, 49 L. Ed. 615, 
and that no injunction against the certification of the ad valorem tax 
should be granted. If there was a probability of a different conclu- 
sion being reached upon final hearing, we might be inclined to preserve 
the status until then, in spite of our present conclusion ; but the merits 
of the plaintiffs' case have been fully presented upon this hearing, 
through the affidavits, oral evidence of the commissioners, and the 
record of the proceedings before the Conimission, and it is not likely 
to be, in any material respect, changed upon the final hearing. 

[2] 2. The plaintiffs also seek injunction to restrain the Railroad 
Commission from certifying the classification of the plaintiffs' rail- 
roads for the purpose of the collection of the privilege tax, enjoined 
upon them by chapter 102, Acts 1912. The plaintiffs contend that 
this privilege tax is in conflict witli article 1, section 8, of the federal 
Constitution, as being a regulation of interstate commerce and with 
the Fourteenth Article of Amendments, in that it deprives the plain- 
tiffs of their property without due process of law and in denial of 
equal protection of the law. 



Digitized by 



Google 



252 229 FEDERAL REPORTER 

As much of chapter 102 as is germane to this inquiry is set out in 
the margin.^ It is an amendment of section 3856 of chapter 114 of 
the Mississippi Code of 1906. Section 1 of the act provides for the 
classification of railroad companies, for the purpose of levying priv- 
ilege taxes, into five classes, and levies privilege taxes, at varying 
amounts per mile, according to class, upon all railroad companies op- 
erating in the state. Section 2 provides that the Railroad Commission 
shall annually, and before the first Monday of August, classify the 
various railroads according to their charter and their gross earnings, 
and that the privilege taxes shall be paid before the 1st day of Decem- 
ber, and that the findings of the Commission shall be certified to the 
auditor of public accounts and the chancery clerks of the counties 
through which each road runs, and that any person, natural or artifi- 
cial, who shall exercise any of the privileges taxed, without first pay- 
ing the tax or procuring the tax or license, as required by law, shall 
be subjected to. the pains and penalties imposed by section 3894 of the 
Code of 1906, and to such other pains and penalties as may be other- 
wise provided by law. Section 3 provides that the act shall take effect 
and be in force from and after its passage. Section 3894 of the Code 
of 1906 provides that any person or corporate body who shall exercise 

1 Section 1. Be U enacted by the Leffialature of the state of Mississippi^ 
that section 3866 of cliapter 114, of the Code of 1906, levying privilege taxes on 
railroads be, and the same is hereby, amended so that for the purpose of 
levying a privilege tax on railroads such railroads are divided into five classes, 
first, second, third, narrow gauge and levee district, and privilege taxes are 
levied on them as follows: 
On each railroad of the first class, per mile (mileage within the 
levee district or districts on which levee taxes are paid, except- 
ed) $45.00 

On each railroad of the seccmd class, per mile (mileage within the 

levee district or districts on which levee taxes are paid, excepted) 25.00 
On each railroad of the third class, per mile (mileage within the 

levee district or districts on which levee taxes are paid, excepted) 10.00 
On each narrow gauge railroad, per mile (mileage witlilu the levee 

district or districts on which levee taxes are paid, excepted) .... 2.50 
On that part of each levee district railroad of the first class, with 
the levee district or districts, on which levee taxes are paid, per 

mile 20.00 

On that part of each railroad of the second class, within the levee 

district or districts, on which levee taxes are paid, per mile 15.00 

On that part of each railroad of the third class within the levee dis- 
trict or districts, on which levee taxes are paid, per mile 7.50 

On that part ot each narrow gauge railroad within the levee dl&h 
trict or districts, on which levee taxes are paid per mile 2.50 

Sec. 2. The Railroad Coinniission shall, annually, on or before the first 
Monday in August, classify the several railroads according to their charter, 
and the grass earnings of each, and the privilege taxes thereon shall be paid 
on or before the first day of December, and the findings of the said Railroad 
Commission shall be certified to the auditor of public accounts and the 
chancery clerk of the county through which each road or roads run; and 
any person or persons, natural or artificial, who shall exercise any of the 
privileges taxed herein, without first paying the tax and procuring the tax 
or license, as required by law, shall be subjected to the pains and penalties 
imposed by section 3894 of the Code of 1906, and to such other pains and 
penalties as may be other>vise provided by law. 

Sec. 3. That this act take effect and be in force from and after Its passage. 
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any of the privileges taxed by law in this state without first paying the 
tax and procuring the license, as required, shall on conviction be fined 
not less than an amount equal to five times the tax imposed on such 
privileges, or shall be imprisoned in the county jail not more than six 
months, or both by such fine and imprisonment. 

The plaintiffs contend that the privilege tax is in conflict with the 
Constitution of the United States upon five different grounds. We 
find it necessary to consider the first and fifth only. The other grounds 
are based on the fact that the amount of tax is measured by the mileage 
of the taxed road, and that the rate is dependent upon its gross earn- 
ings. We think, however, that these are mere methods of measuring 
the amount of the tax, and do not constitute a direct tax on the gross 
earnings or business of the plaintiffs. Nor do we think the fact that 
the franchises of the plaintiffs are taxed also as property justifies the 
interposition of the court, upon the ground that Ihe plaintiffs are sub- 
jected thereby to a double burden of taxation. 

The first ground is based upon the argument that the act imposing 
the tax does not differentiate between intrastate and interstate com- 
merce, but taxes the doing of both indiscriminately. The fifth ground 
is based upon the argument that the taxes imposed by the statute are 
levied in part upon the business in transportation of the mails, troops, 
munitions of war, and other property of the United States ; that the 
plaintiffs, by virtue of section 3694 of the Revised Statutes of the 
United States (Comp. St. 1913, § 6810), are constituted post roads; 
and that in the handling of governmental business they are agencies of 
the United States, and nontaxable for that reason. 

The privilege taxed by the act is the business of operating a rail- 
road. Any person or corporation who exercises this privilege, with- 
out first paying the tax and procurii^ the license, is subjected to the 
prescribed penalties. There is no restriction as to the character of 
business taxed to be deduced from the language of the act. The opera- 
tion of a railroad by any one and for any purpose is inhibited until 
the tax is paid and the license secured. Any one who exercises the 
privilege of operating a railroad for any purpose, without first pay- 
ing the tax and procuring the license, is liable to the penalties pre- 
scribed. The language of the act is inclusive enough to prohibit the 
operation of a railroad engaged in exclusively interstate commerce. 
The Supreme Court of Mississippi has not as yet construed the act, 
so as to make its provisions inapplicable to interstate commerce or 
government business. If its language contained sufficient ambiguity to 
admit of such a construction, in order that the act might prevail, rather 
than be destroyed, it should be so construed. The language of the 
act, however, is general in its terms, contains no exceptions, and is not 
ambiguous. This being true, and in the absence of authoritative con- 
struction by the Supreme Court of Mississippi, it must be given con- 
struction consistent with its language. 

In the case of Leloup v. Mobile, 127 U. S. 640, 8 Sup. Ct 1383, 32 
L. Ed. 311, the Supreme Court said; 

"It is urged that a portion of the telegraph company's business Is internal 
to tbe state of Alabama, and therefore taxable by the state. Bat that fact 
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-does not remove the difficulty. The tax affects the whole business, without dis- 
crimination.*' 

In the case of Allen v. Pullman Co., 191 U. S. 171, 179, 24 Sup. 
Ct. 39, 41 (48 L. Ed. 134), the Supreme Court said : 

"In the later act [that of 1887] it is exacted for ♦ ♦ • doing business 
in the state. This business consists of running sleeping cars upon railroads 
not owning the cars, and is precisely the privilege to be paid for under the 
first act, neither more nor less. In neither act is any distinction attempted 
between local or through cars or carriers of passengers* The railroads upon 
which the cars are run are lines traversing the state, but not confined to its 
limits. The cars of the Pullman Company run into and beyond the state, as 
well as between points within the stata The act in its terms applies to 
cars running through the state as well as those whose operation is wholly in- 
trastate. It applies to all alike, and requires payment for the privilege of 
running the cars of the company, regardless of the fact whether used In 
interstate traffic or in that which is wholly within the borders of the state. 
There is no decision of the Supreme Court of Tennessee limiting the act in 
its operation to intrastate traffic. It is true that the comptroller has sought 
to restrain the operation of the law by imposing the tax for two years upon 
cars running between Nashville and Memphis, and betwecii Nashville and 
Chattanooga for two years, and fixing one car in each year as the proportion 
of local business done oa interstate cars for two years. But this action does 
not conclude the state in taxing for other years, and the action taken by the 
comptroller does not limit the terms of the law affecting interstate commerce. 
♦ ♦ ♦ We are of opinion that taxes exacted under the act of 1887 are void 
as an attempt by the state to impose a burden upon interstate conunerce." 

In the case of Williams v. Talladega, 226 U. S. 404, 419, 33 Sup. 
Ct. 116, 119 (57 L. Ed. 275), the Supreme Court said: 

"We have ♦ ♦ ♦ an ordinance which taxes, without exemption, the 
privilege of carrying on a business a part of which is that of a governmental 
agency, constituted under a law of the United States and engaged in an essen- 
tial part of the public business — communication between the officers and de- 
partments of the federal government. The ordinance, making no exception of 
this class of business, necessarily includes its transaction within the prlvl- 
lege tax levied. This part of the license exacted necessarUy affects the whole, 
and makes the tax unconstitutional and void/* 

In the case of Oklahoma v. Wells Fargo Co., 223 U. S. 298, 302, 
32 Sup. Ct. 218, 220 (56 L. Ed. 445), the Supreme Court said: 

"Whether the statute could be construed as separable, of course, would be 
ultimately for the state court in any event ♦ ♦ ♦ But we see no possible 
construction on which it could be upheld without being so remodeled that It 
would be a mere speculation whether the Legislature would have passed it 
in the new form. ♦ ♦ ♦ Neither the court below nor this court can re- 
shape the statute simply because it embraces the elements that it might 
have reached if it had been drawn with a different measure and intent" 

The following cases are also in point : Postal Telegraph-Cable Co. 
V. Charleston, 153 U. S. 692, 14 Sup. Ct 1094, 38 L. Ed. 871 ; Pull- 
man Co. V. Adams, 189 U. S. 420, 23 Sup. Ct 494, 47 L. Ed. 877; 
Western Union Telegraph Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. 
190, 54 L. Ed. 355 ; Pullman Co. v. Kansas, 216 U. S. 56, 30 Sup. 
Ct. 232, 54 L. Ed. 378; International Text-Book Co. v. Pigg, 217 
U. S. 91, 30 Sup. Ct 4«1, 54 L. Ed. 678, 27 L. R. A. (N. S.) 493, 18 
Ann. Cas. 1103; International Text-Book Co. v. Peterson, 218 U. S. 
664, 31 Sup. Ct 225, 54 L. Ed. 1201; A., T. & S. P. R. R. Co. v. 
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O'Conner, 223 U. S. 280, 32 Sup. Ct. 216, 56 L. Ed. 436, Ann. Cas. 
1913C, 1050. 

From them the conclusion is irresistible that a state statute exacting 
of one engaged in interstate commerce and governmental business a 
Kcense for the privilege of doing business, in general terms and with- 
out expressly exempting from its terms interstate and governmental 
busmess, and which- has not been construed to do so by the court of 
last resort of the state of its enactment, is to be construed as exact- 
ing a license for engaging in all business, including interstate com- 
merce and governmental business, as to persons or corporations so 
engaged, and void as to them, though so measured as not to come in 
conflict otherwise with the Constitution. Under the language of the 
act of Mississippi, railroad companies could be prosecuted for exer- 
cising the privilege of doing a railroad business without taking out 
a license, though they were engaged in business purely of an interstate 
and governmental character, and there has been no contrary construc- 
tion of this act in this respect by the Supreme Court of Mississippi. 

The cases of Baltic Mining Company v. Massachusetts and S. S. 
White Dental Manufacturing Company v. Massachusetts, 231 U. S. 
68, 34 Sup. Ct 15, 58 L. Ed. 127, are distinguishable from this case, 
as they were in fact distinguished from the cases of Western Union 
Telegraph Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54 L. Ed. 355, 
and Pullman Co. v. Kansas, 216 U. S. 56, 30 Sup. Ct. 232, 54 L. Ed. 
378, by the Supreme Court, in that the corporations in the latter cases 
were chartered to engage in interstate commerce, their interstate and 
intrastate business was conducted inseparably, and they had no option, 
being public service corporations, to decline to engage in either. This 
was not true of the corporations involved in the former case. They 
were mining and manufacturing companies, not public service corpo- 
rations, and clothed with the right to confine their operations to such 
classes of business as they saw fit, and it was held that their intra and 
inter state business was conducted separately, so that an excise tax on 
an establishment for the doing of their business in Massachusetts was 
not a tax on interstate commerce. Distinguishing the cases then under 
consideration from the cases cited, the Supreme Court said (231 U. 
S. 85, 86, 34 Sup. Ct. 18, 58 L. Ed. 127): 

"Every case involving the vaUdlty of a tax must be decided upon its own 
fticts, and having no disposition to limit the authority of those cases the facts 
npon which they were decided must not be lost sight of in deciding other 
and alleged similar cases. In the Kansas cases the business of both complain- 
ing companies was commerce, the same instrumentalities and the same agen- 
cies carrying on in the same places the business of the companies of state 
and interstate character. In the Western Union Telegraph Company Case, 
the company had a large amount of property pernuinently located wlUiin the 
state and between 800 and 900 offices constantly carrying on both state and 
Interstate business. The Pullman Company had been running a large num- 
ber of cars within the state, in state and interstate business, for many years. 
There was no attempt to separate the intrastate business from the inter- 
rtate business by the limitations of state lines in its prosecution. ♦ ♦ ♦ 
In the cases at bar the business for which the companies are chartered is not 
of itself commerce. True it is that their products are sold and shipped Into 
Interstate commerce, and to that extent they are engaged in the business 
of carrying on interstate commerce and are entitled to the protection of the 
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federal €k>nstitutlon against laws burdening commerce of that character. In- 
terstate commerce of all kinds is within the protection of the Ck>nstitution 
of the United States, and It is not within the authority of a state to tax it by 
burdensome laws. From the statement of facts it is apparent, however, that 
each of the oorporationfir in question is carrying on a purely local and do- 
mestic business quite separate from its interstate transaction ; that local and 
domestic business, for the privilege of doing which the state has imposed a 
tax, is real and substantial, and not so connected with interstate commerce 
as to render a tax upon it a burden upon the interstate business of the com- 
panies involved." 

It seems clear that the plaintiffs in this case, being common car- 
riers engaged in interstate transportation by rail, are in the category 
with the Pullman Company and the Western Union Telegraph Com- 
pany, public service corporations engaged in interstate commerce, the 
Kansas cases, rather than that of the Baltic Mining Company, a cop- 
per mining and selling company, and the S. S. White Dental Manu- 
facturing Company, a company engaged in the manufacture and sale 
of dental goods, the cases from Massachusetts, and are not subject 
to the distinguishing features of the corporations to which attention 
was directed by the Supreme Court in the cases from Massachusetts. 

Following; the previous cases, we are impelled to hold that the priv- 
ilege tax, including as it does all business to the plaintiffs both in- 
terstate and governmental, is void, and that an injunction should isstie 
'to restrain the Railroad Commission from certifying to the auditor 
of public accounts and to the chancery clerks of the counties through 
•which the plaintiffs' roads run their findings as to the classifications 
of the plaintiffs for the basis of rating with respect to the privilege tax. 

SHELBY, Circuit Judge (concurring in part). I concur in that part 
of opinion and the decree in which the court refuses to enjoin the ad 
valorem tax. 



UNITED STATES v. OOTLB. 
(District Court, N. D. New York, January 24, 1910.) 

1. Criminal Law ^=»321 — Pboceedinos Before Grand Jury — Presumptions. 

In the absence of proof or evidence that improper or lUegal evidenoe 
was used before the grand jury to secure an Indictment, the presumption 
is that the proceedings before the grand Jury were regular in all respect& 

[Ed. Note. — For other cases, see Criminal Law, Dec Dig. ^=:»321.] 

2. Bankruptot ^=»97 — ^Examination of Bankrupt — Tims of Examination. 

In involuntary cases, a bankrupt may be examined on oath touching hla 
estate and property, and the disposition thereof by him prior to an ad- 
judication. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. { 139; Dec. 
Dig. ®=»97.] 

3. Bankruptcy <©=3>95 — ^Powers of Courts of Bankruptcy— Appointment of 

Special Master. 

A court of banltruptcy is a court of equity, and as such has power to 
appoint a special master to take evidence, and these special masters may 

ds»For other cases Bee same topic dk KEY-NUMBER in all Key-Numbared Digests & Indexes 
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be standing masters in chancery or appointed pro bac vice in particular 
cases. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §{ 132, 140, 145 ; 
Dec. Dig. <9=>j95.] 

L Bankbuptct ^=»97 — Examination or Bankbuft — ^Authobitt of Spegial 
Masteb. 

a referee in bankruptcy, appointed as special master to examine an; 
alleged bankrupt prior to the adjudication touching hlR property and his 
disposition thereof, had full power and authority to administer the oath 
and conduct the examination. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 139;. Dec 
Dig. «=>97.] 

6. Bankbxtptot ^»242 — Statutobt Pbotection — ^Pboskoutions fob Pebji7bif. 

Bankr. Act July 1, 1898, § 7, cl. 9, c. 541, 30 Stat. 548 (Comp. St. 1913, 
( 9591), requiring the bankrupt at such times as the court may order to 
submit to an examination concerning the conducting of his business, etc., 
but providing that no testimony given by him shall be offered in evidence 
against him in any criminal proceeding, does not render the bankrupt im- 
mune from a prosecution for perjury committed upon such an examina- 
tion. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. fj 399-401; 
Dec. Dig. <8=>242.1 

d Bankruptcy ^=s»486 — Pkbjubt— Natubb and Condition of Pboceeding — 
Necessity of Issub. 

Where by order of the bankruptcy court a bankrupt is required to at- 
tend before it, or a special master appointed by it, and submit to an ex- 
amination concerning his property, there is a sufficient issue to support a 
charge of perjury based on false testimony on such examination* 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 904; Dec. 
Dig. i8=>486.] 

7. Bankbuptcy ^=s»4d6 — ^Pkbjtjby — Elements of Offense — ^Matebiality of 

Testimony. 

On an examination of an alleged bankrupt concerning his property and 
the disposition made of it by him, prior to an adjudication, a question ask- 
ed him as to whether he had by cash, check, or otherwise, transferred, 
paid, or set over, or in any manner placed in the possession of his wife or 
son, any money other than that to which he had testified, was clearly per- 
tinent, and his willfully false testimony in answer thereto would support 
a charge of perjury. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. | 904; J>eQi 
Dig. «=>486.] 

fiL Bankbuptcy ^=>494 — Pebjuby — ^Indictment — Sufficiency. 

A indictment charged that an alleged bankrupt, while being examined 
before a special master concerning his property, was asked whether 
he bad, by cash, check, or otherwise, transferred, paid, or set over, or in 
any manner placed in the possession of his wife or son, any money other 
than that to wliich he had testified, that he answered in the negative, and 
that this answer was false and untrue, in that he had paid to his son the. 
sum of $450, as he well knew. Held, that the indictment was not bad and 
iDsnfficient because of its failure to show that the bankrupts attention 
was called to the payment of the $450; it not appearing that the parties 
interested in the examination had any knowledge of such payment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 9H; Dec. 
Dig. «=»494.] 

^' Baitkbuptcy ^=s>4M — Pebjtjby — Indictment — Sufficiency. 

The indictment was not defective, because of its failure to show that 
the money was transferred, set over, or given to the son for the pul*po6e 

of giving him legal possession or ownership thereof, as the disposition of 

■■ ■ ■ ■ — 

•aFor other cases see same topic & KBY-NUMBER In all Key-Numbered Digests & Indexes 
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the money was material, and there was a transfer, payment, or setting 
over of the money, or placing of It In the son's possession, if it was trans- 
ferred to him for the purpose of concealing it from creditors, or having 
him hold it pending the bankruptcy proceedings. 

LEd. Note. — For other cases, see Banltruptcy, Cent. Dig. { 911; Dec. 
Dig. <g=s>494.] 

10. Bankruptcy ^=»486 — ^Psbjuby — ^Elements of Offense — Falsity of Tes- 
timony. 

If the bankrupt had given his son a check for $450, which had been 
cashed, he transferred, paid, set over, or in some manner placed the money 
in the son*s possession, and his answer to the question was untrue. 

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 904; Dec. 
Dig. <©=>486.] 

IL Bankruptcy ^=»494 — ^Perjury — ^Indictment — Sufficiency. 

In determining the sufficiency of the indictment, the words used by 
the bankrupt in giving his testimony and found in the indictment must be 
given their ordinary meanings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 911; Dec. 
Dig. <©=»494.] 

Patrick H. Coyle was indicted for perjury committed before George 
B. Russell, special master in a bankruptcy proceeding. On demurrer 
to the indictment. Demurrer overruled. 

Harry V. Borst, Asst. U. S. Atty., of Amsterdam, N. Y. 
D. C. Burke, of Oneida, N. Y., for defendant. 

RAY, District Judge. The indictment charges that Patrick H. Coyle, 
of Oneida, N. Y., on the 15th day of December, 1915, at the city of 
Oneida, in the Northern district of New York, took an oath before 
George B. Russell, special master duly appointed by the court in bank- 
ruptcy, and then and there acting as such, that he would testify truly 
in the matter of Patrick H. Coyle, alleged bankrupt. The pendency 
of the proceeding is alleged, and the fact that the said Russell had 
authority to administer the oath. The indictment then charges that 
while being so examined and giving evidence before the said special 
master in the said proceeding, and in violation of section 125 of the 
Criminal Code of the United States of America (Act March 4, 1909, 
c. 321, 25 Stat. 1111 [Comp. St. 1913, § 10295]), said Coyle— 

"did willfully and contrary to said oath testify and^ state to the following 
question, to wit, *Have you since October 24, 1915, by cash, check, or other- 
wise transferred, paid, or set over or in any manner placed in the possessiou 
of your wife Mrs. Coyle, or your son, Frederick Coyle, any money whatso- 
ever, except the $150 and the $75?* the answer, 'No sir,' which said answer, 
testimony and statement of the said defendant Patrick H. Coyle was and is 
a material one for the purpose of ascertaining the assets of the said Patrick 
H. Coyle and the disposition of the same, and which said answer, testimony, 
and statement was false and untrue, in that he, the said defendant, Patrick 
H. Coyle, theretofore and on the 15th day of November, 1915, paid to his son 
Frederick J. Coyle the sum of $450, as he, the said defendant Patrick H. Coyle, 
then and there well knew," etc. 

[1] The grounds of the demurrer are that the bankruptcy court had 
no jurisdiction to grant an order for the examination of Patrick H. 
Coyle before he was adjudicated a bankrupt; that the court had no 
jurisdiction to grant an order for his examination touching the mat- 
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\ 

ters r^farding which the indictment charges the defendant gave false 
testimony ; the special master was not empowered by law to examine 
the defendant regarding said matters; there is no provision of law 
authorizing the appointment of a special master to examine an alleged 
bankrupt prior to his adjudication ; that the matter in regard to which 
the bankrupt was interrogated was immaterial and foreign to the pur- 
pose of the inquiry; that the defendant is granted immunity under 
section 7, clause 9, of the Bankruptcy Act on account of any testimony 
he may give upon an examination m bankruptcy ; the facts charged 
in the indictment are insufficient and do not state a crime ; and im- 
proper and illegal evidence was used before a grand jury to secure 
the indictment. No proof or evidence has been offered or presentd to 
the court that either improper or illegal evidence was used before 
the grand jury to secure the indictment. The presumption is that the 
proceedings before the grand jury were in all respects regular. 

[2-5] It has been decided several times that the bankrupt in in- 
voluntary cases may be examined on oath touching his estate and prop- 
erty and the disposition thereof by him prior to his adjudication. It 
has also been decided many times that the court in bankruptcy is a 
court of equity and has the powers of a court of equity, and this car- 
ries with it the power of appointing a special master to take evidence 
in aid of the court, and these special masters may be standing masters 
in chancery or appointed pro hac vice in particular cases. In this 
case the reference was to one of the referees in bankruptcy as special 
master, and he had full power and authority to administer the oath 
and conduct the examination. 3 Remington on Bankruptcy (2d Ed.) 
sections 2626 and 2821, and cases there cited. The bankrupt was di- 
rected to appear and submit to examination and he did so. It was 
his duty to make truthful answers to questions put to him. If, while 
under examination and bound to make truthful answers to questions 
put to him pertinent to the matters under investigation, he had made 
disclosures showing that he had committed a crime on some prior oc- 
casion, he would have been immune, as the evidence given in the 
bankruptcy proceeding could not be used against him on a prosecution 
for the commission of that crime. The Bankruptcy Act, however, 
which requires the bankrupt to submit to an examination, does not per- 
mit him to give false testimony regarding his estate or property and 
its whereabouts or the disposition thereof, and then claim immunity 
from a prosecution for perjury committed while so testifying. Glick- 
stein V. United States, 222 U. S. 139, 32 Sup. Ct. 71, 56 L. Ed. 128, 
where the Supreme Court held that : 

''It is Impossible in reason to conceive that Congress commanded the giving 
of testimony, and at the same time intended that false testimony might be 
given with impunity in the absence of the most express an^d specific command 
to that effect" 

And the court in the same case also held that the sanction of an 
oath and the imposition of a punishment for false swearing are in- 
herently a part of the power to compel the giving of testimony, and 
are included in that grant of authority, and are not prohibited by the 
imnnmity as to self-incrimination. The court said: 
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"Of course this proposition Is essentially the resultant of the first, since un- 
less it be well founded the first also must be wanting In foundation. This 
iflust be the result, as It cannot be conceived that there Is power to compel the 
giving of testimony where no right exists to require that the testimony shall 
be given under such circumstances and safe^ards as to compel it to be 
truthf uL In other words, this is but to say that an authority which can only 
extend to the licensing of perjury is not a power to compel the giving of tes- 
timony. Of course these propositions being true, it is also true that the im- 
munity afforded by the constitutional guaranty relates to the past and does 
not endow the person who testifies with the license to commit perjury." 

The court in that case expressly approves Edelstein v. United States, 
149 Fed. 636, 79 C. C. A. 328, 9 L. R. A. (N. S.) 236, and Wechsler 
V. United States, 158 Fed. 579, 86 C. C. A. 37, and expressly disap- 
proves In re Marx et al. (D. C.) 102 Fed. 676, and In re Logan (D. 
C.) 102 Fed. 876. In Daniels v. United States, 196 Fed. 459, 116 C. 
C. A. 233, it is expressly held by the Circuit Court of Appeals, 6th Cir- 
cuit, that: 

"The provision of Bankruptcy Act July 1, 1898, § 7a (9), c. 641, 30 Stat 548 
(U. S. Comp. St. 1001, p. 3424) that no testimony given by a bankrupt on his ex- 
amination 'shall be offered in evidence against him in any criminal proceeding/ 
has reference only to crimes committed previous to the giving of such testi- 
mony, and not to any criminal proceeding based on a crime inherent in the 
bankniprs examination, and in a prosecution for perjury committed during 
the examination the alleged false testimony not only may be given in evi- 
dence, but any other testimony of defendant given in the examination which 
is relevant to the Issue and tends to establish the falsity of that on which 
the prosecution is based." 

[6] This court cannot approve or follow United States v. Rhodes 
(D. C.) 212 Fed. 518, wherein it holds that because the examination 
of a bankrupt being examined as to his property and the disposition' 
thereof is ex parte, and one where there is no issue perjury cannot 
be assigned on the alleged falsity of the testimony so given. The 
bankrupt may be required by order of the court to attend before it 
or a special master appointed by it and submit to examination as to 
his property, its whereabouts and the disposition which has been made 
of it. The bankrupt is required to answer and give truthful answers 
so far as he answ^ers at all, and there is an issue sufficient in law for 
the foundation of a charge of perjury in case the bankrupt willfully 
and knowingly gives false testimony regarding matters pertinent to 
the inquiry being made. 

[7] The question put to the bankrupt was clearly pertinent.^ It re- 
lated directly to the disposition by the bankrupt of certain of his prop- 
erty and to the question whether or not certain of his property was in 
the possession of himself or others. The indictment charged that the 
question was a material one for the purpose of ascertaining the assets 
of Coyle and the disposition of the same. The answer was that he had 
not, by payment of cash, check, or otherwise transferred, paid, or set 
over, or in any manner placed in the possession of his wife or of his 
son, any money whatsoever, excepting certain moneys mentioned. 
The indictment charges that on the 15th day of November, 1915, 
the defendant, Patrick H. Coyle, had paid to his son, Frederick J. 
Coyle, the sum of $450, as he, tlie said defendant, Patrick H. Coyle, 
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then and there well knew. And the indictment charges that this 
false testimony was given willfuUy and contrary to the oath taken. 

It must be held, I think, that tfie disposition made by the bankrupt 
of his property is a pertinent inquiry, when examined either before or 
after adjudication, and if, when examined on this subject, the bank- 
rupt willfully and knowingly and contrary to his oath testifies falsely 
regarding such disposition, it must be that a charge of perjury will lie. 
When the bankruptcy proceeding is pending, whether it be voluntary 
or involuntary, the bankrupt himself is a party as are the creditors to 
a proceeding pending in court, and it is not essential that some issue 
shall have been framed by allegations made by the one party and de- 
nied by the other. The petitioning creditors, if the proceeding be in- 
voluntary, the general creditors, if the proceeding be voluntary and the 
receiver have the right to examine as to the property and assets of the 
bankrupt and the whereabouts thereof, and it is not necessary that 
there should be a formal allegation made that certain property exists, 
or is in the hands of the bankrupt, or has been transferred by him, and 
that such allegations should have been denied prior to such examina- 
tion and in order that a charge of perjury will lie, if false testimony 
on the subject is given. 

[8] It is contended by the defendant that this indictment is bad and 
insufficient, in that it fails to show that the attention of the bankrupt 
was called to the particular payment of money, $450, mentioned in the 
indictment. But it does not appear that the interested parties conduct- 
ing the examination had any knowledge of such payment, and how can 
it be said that it was their duty to call the attention of the bankrupt to 
a disposition of property or money made by him and which was pecu- 
liarly and solely within his knowledge and that of his son. It would 
appear from the allegations of the indictment that the defendant was 
seeking to conceal from his creditors or those representing them the 
payment in question. It does not appear from the indictment that any 
trick was being practiced upon the bankrupt. He knew whether or not 
within the time mentioned he had disposed of or transferred any of his 
money by check or otherwise. His creditors may have known and 
may not have known. There is no presumption that they did know. 

[S] The defendant also contends that the indictment should show 
that the $450 was transferred or set over or given to the son for the 
purpose of giving to the son legal possession or ownership of the 
money transferred by the check. This contention cannot be sustained. 
If the bankrupt by check or otherwise transferred $450 of his money 
to his son for the purpose of concealing it from his -creditors, or hav- 
ing him hold it pending the bankruptcy proceedings, or paying it back 
to the bankrupt, the bankrupt retaining title, the fact of this disposi- 
tion of the money being concealed, it was material, and there would 
have been a transfer or payment or setting over of money, or a placing 
in the possession of the son money of the bankrupt. 

[II] The defendant also contends th^t the question propounded to 
the bankrupt called merely for a conclusion of law and that every 
proposition embraced in the question could have been answered in the 
negative and tlie answer be perfectly truthful, although there may have 
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been an actual change of money or it§ equivalent from the defendant's 
hands to the hands of the son. The defendant argues, therefore, that 
on the face of the indictment it is clear 1:hat no perjury was committed, 
even if the answer given was untrue and $450 had been paid by check 
to the son by the bankrupt within the time mentioned. Witl\ this con- 
tention this court cannot agree. If the bankrupt had transferred by 
check, or paid by check, or set over by check, or in any manner placed 
in the hands of his son, Frederick Coyle, $450 of his money, or any 
other sum, prior to his bankruptcy and within the time mentioned, it 
was a material fact, and one peculiarly within the knowledge of the 
bankrupt, and if he did within the time mentioned give a check for $450 
to the son, which had been cashed, then he had either transferred, or 
paid, or set over, or in some manner placed in the possession of his 
son money. The bankrupt could not say that such payment was nei- 
ther a transfer, nor payment, nor setting over, nor the placing of 
money in the possession of the son. 

[11] The defendant also contends that, if the answer had been the 
other way, it would have been truthful, inasmuch as the meanings of 
the words "transfer," "paid," "set over," and "possession" are equivo- 
cal and uncertain, and might include the act done and might not. In 
giving effect to this indictment we must take it as it reads and give to 
the words found in it and to the words used by the bankrupt in giv- 
ing his testimony their ordinary meanings. 

In the judgment of this court the indictment is good and charges 
an offense, and the demurrer must therefore be overruled. 



In re LOUIS J. BEKGDOLL MOTOR 00. 

(District Court, E. D. Pennsylvania. January 22, 1916.) 

No. 4742. 

Bankruptcy ^=!>341 — Claims — Implied Contracts — Liabilitt for Labob 
AND Materials. 

The bankrupt was a dealer In automobiles manufactured by a corpora- 
tion formed to take over the manufacturing part of the business formerly 
conducted by the bankrupt. The claimant was a manufacturer of automo- 
bile accessories and represented itself to have designed an electric 
starter. The bankrupt thought well of this starter, and advertised that 
such starter would be used on its cars, though the starter was then defec- 
tive and in an experimental stage. As the substitution of another starter 
would have been a source of embarrassment, efforts were made to get the 
starter into shape, and finally a sample was furnished the bankrupt, and 
a written agreement was executed in the form of a contract for the 
sale of 750 starters at a specified price. The claimant at that time, how- 
ever, had no faith in the starter and no thought of making starters of that 
description, and continued to direct its energies towards designing a sat- 
isfactory starter. It submitted a blueprint of a new starter, which 
would have involved changes in the make of the automobile, and nego- 
tiations, correspondence, and conferences continued for some time, during 
all of which time the bankrupt was insistently calUng for starters. 
Nothing was ever done towards construction beyond the experimental ex- 
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pense to which the claimant was subjected, and the referee, treating the 
contract as lacking a subject-matter and mutually abandoned, allowed the 
claimant for the work and materials supplied in its experimenting on a 
quantum meruit basis. EeUL, that this was as favorable to the claimant as 
it had any right to expect, and came nearer to doing justice than any 
other award, though the bankrupt's liability at all was not beyond 
doubt 

[Ed. Note.--ror other cases, see Bankruptcy, Cent. Dig. fS 516, 528; 
Dec. Dig. <S=»341.] 

In Bankruptcy. In the matter of the Louis J. Bergdoll Motor Com- 
pany, bankrupt. On petitions for review of an order of the referee. 
Referee's order modified, and petitions dismissed. 

See, also, 225 Fed. 87. 

Sidney E. Smith, of Philadelphia, Pa., for claimant. 
Joseph W. Catharine, of Philadelphia, Pa., for trustee. 

DICKINSON, District Judge. It is extremely difficult to so analyze 
the transactions between the parties concerned in these reviews as to 
enable any one to evolve an intelligible theory of the claimant's case or 
the bankrupt's defense. The transaction can be best characterized as 
a muddle. It is almost impossible to find a starting point. If we start 
with the claim as presented, we have this view of the situation of the 
parties. The claimant agreed to supply and the bankrupt to take 750 
starters for automobiles at the agreed price of $175 each. The deliver^ 
ies were to be made at the rate of 25 per month, beginning in Novem- 
ber, 1912. None of the starters was actually supplied. Each party 
to tiie contract accuses the other of its breach. The only possible view 
to be taken of the legal rights of the parties to the contract suggested 
by this statement of the case and the defense is that the rights of each 
turn upon the finding of which was responsible for the breach and 
award damages accordingly. 

It is difficult to take this view in favor of the claimant, because of 
the obstruction presented by the fact that no breach on the part of the 
bankrupt is set up until February, 1913, after the claimant had been 
in default for two months* deliveries. The solution of the problem 
suggested by these facts is in turn also rendered difficult of acceptance 
by the raising of the question whether the default in performance of 
the contract by the claimant was not due to the acts of the bankrupt. 
The way out of the muddle found by the referee seems to have been 
in effect to disregard the contract as one lacking in the essential ele- 
ment of having a subject-matter, or as having been mutually aban- 
doned by the parties, and referring their respective rights and respon- 
sibilities to the test of those arising out of transactions which in effect 
were that the claimant did certain work and supplied materials at the 
request of the bankrupt without any agreement as to compensation or 
price (except a $175 sample starter), and, in consequence, to be paid 
for on a quantum meruit basis. He has accordingly awarded the 
claimant the sum of $15,672.33. 

The correctness of the figures of the award is not very loudly chal- 
lenged, except that the amount should be reduced by $2,000, the* ad- 
mitted value of certain materials included, but which the claimant re- 
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tained and used for its own purposes. The referee has found the 
above-stated sum after making the deduction, but apparently this is 
an error and the sum found by him should be reduced to $13,672.33, 
as the $2,090 was intended to be deducted, but was seemingly over- 
looked. The figures found by the referee differ slightly from the 
proofs, but no point is made of this difference. In the view we have 
taken of the case this finding is quite as favorable to the claimant as it 
had arty right to expect, and its complaint that it should have been 
awarded a larger sum is without merit. The trustee takes the position 
that nothing should have been awarded the claimant. To make clear 
the basis for the award made by the referee a statement of facts at 
some length is necessary. 

The bankrupt was incorporated for the purpose, and at first carried 
on the business, of a manufacturer of and dealer in automoWles. Sub- 
sequently its manufacturing department was given up, and that part 
of its plant sold, and another corporation was formed for the purpose 
and in fact took over the manufacturing part of the business which 
had been conducted by the bankrupt. This second corporation is 
known as BergdoU Machine Company. Thereafter these corporations 
dealt with each other as entirely independent business concerns. The 
bankrupt confined its activities to the sale of automobiles, which were 
made for it by the Bergdoll Machine Company and others. The Berg- 
doll Machine Company manufactured for the bankrupt and others. 
As the same persons were largely interested in both companies, the 
business relations were closer and more trustful than they doubtless 
would otherwise have been, and for all practical purposes the manu- 
facturing work was in fact done much as it would have been done if 
done by a manufacturing department of the bankrupt's business. The 
claimant is in the business of supplying specialties. It designs and 
makes parts and accessories of cars. It represented itself to have de- 
signed and to have ready for use an electric starter to be applied to au- 
tomobiles. The bankrupt heard of the claimant's starter and thought 
well of it. The automobile sales business has its seasons. The season 
of 1913 really began in September, 1912. Its 1913 model of cars was 
required to be supplied to its customers within a reasonable time after 
the car was ordered. It was not to be expected that any one would buy 
until he had first seen the type of car he was purchasmg. Much pre- 
liminary work was, in consequence, necessary to prepare for the work 
of the salesman. The particular car to be put out during the season 
must be advertised and exploited by means of tlie usual sales litera- 
ture. To be described it must have been previously designed and con- 
tracts placed for constructing it in all its parts. This included the 
starter used on the car. 

The bankrupt and the claimant were moved by like impulses to get 
together. The banlcrupt wished to secure the use of claimant's starter. 
They had a common interest in advertising it as a feature of bank- 
rupt's make of car. The starter had at least one defect. It was liable 
to become inoperative when the car was run at low speed. This de- 
fect the claimant thought could be overcome. The automobile season 
opened too soon to afford time to perfect the starter. Before it had 
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been fully tried out the bankrupt put out its literature. In this the 
car was exploited as equipped with this particular make of starter. 
With an optimism which charitably may perhaps be deemed excusable 
in an advertiser, the starter was described as one which had been se- 
lected after the most exhaustive and thorough-going trial tests. These 
tests had proved the starter to be the very best, and, because it was the 
best, had been adopted and incorporated in the BergdoU car. The 
real fact was that the starter was still in the experimental stage, and 
its advertised merits belonged to the realm of prophecy rather than 
history. The efforts to whip the starter into shape lasted through the 
summer of 1912. By June the bankrupt had given up all hope of 
being supplied with starters and decided to adopt another make. The 
substitution of another in place of the one of which so much had been 
made was a source of embarrassment. The bankrupt was hence easily 
led into a renewal of its hope of getting this starter. The efforts to 
get it into shape were renewed, and were continued well into the au- 
tumn. Finally a sample starter was brought into being and supplied 
to the bankrupt. The automobile company was already behind time 
in having its advertised car ready for inspection and show. Every- 
body concerned in having the season's business a success became 
anxious and clamorous for cars to be turned out. As a result the 
sample starter was declared by the bankrupt to be acceptable, and 
the parties were in accord as to the price ^nd the minimum number 
of starters to be taken by the bankrupt. This readiness of the parties 
to agree was on October 10, 1912. A written agreement was then 
drawn up and executed about October 24 or 26, 1912. It was ante- 
dated October 10, 1912. By its terms it called for the sale and pur- 
diase of at least 750 starters at the price of $175, each to be delivered 
from time to time during the several months following. The contract 
followed the printed form in use by the claimant with certain changes. 
The contract in form contemplated the sale of an existing or at least 
a known thing of standard make. There was in fact no such thing, 
and no description or specification of what the thing to be manufac- 
tured was, unless the sample starter is written into the contract. 

The necessities of the bankrupt induced it to believe the sample 
starter to be a starter which would answer its purposes. The claim- 
ant, however, as the referee finds and as is the undoubted fact, had no 
faith in the starter as it was, and no thought of making starters of 
that description. In consequence of this attitude, nothing was done 
toward manufacturing any special make of starter, but the whole 
energy of claimant was directed toward designing another type of 
starter. The first thing it did was to submit a blueprint of the new 
starter. The change involved changes in the make of the automobile, 
and prolonged negotiations were begun and protracted correspondence 
and conferences were entered into in the effort to design a make of 
starter which would meet the bankrupt's needs. This went on un- 
til February, 1913, when, a change of management in the Motor Com- 
pany having taken place, the negotiations were definitely broken off. 
During the whole period the bankrupt was insistently and almost 
frantically calling for starters, and the claimant was replying with 
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requests to have an agreement reached as to dimensions of parts, type 
of clutch, and other 'details of construction, and, later, for a machine 
to test and try out the starters. In the end nothing was done toward 
construction beyond the experimental expense outlay to which the 
claimant was subjected. The business consequence to each company 
was disastrous, and insolvency can be certainly and directly, if not 
wholly, traced to these transactions as the cause. Nothing but evi- 
dence of turmoil and an interminable tangle can be found by delving 
into the particulars of these transactions. These broad facts do, how- 
ever, stand out in clear relief. There was no contract worthy of the 
name in the sense of an express contract. The written agreement 
bearing date October 10, 1912, is really nothing more than an expres- 
sion of good faith on the part of the parties in the expression of what 
each was willing to do. The transaction in substance was this : 

The claimant had designed a starter which, if used on cars which 
were run at a high speed, was a good starter. Its defect was that, 
if the car was operated at such low speed as it might be if run by a 
timid or even cautious driver, the starter would not work. Both par- 
ties wished to deal with each other, and there was a common belief 
the defect in the starter could be overcome. Dallying with this hope 
the bankrupt tied its make of car to the use of this starter. Its whole 
season's business was gone unless the starter could be used. The par- 
ties collaborated to produce a successful starter. The bankrupt be- 
lieved it had been found in the sample starter. The claimant knew it 
had not as yet been found, but still believed it would be. The parties, 
therefore, agreed upon the price and deliveries, but not upon the 
starter. The bankrupt expected to receive the sample starter. The 
claimant expected to furnish an as yet unfound starter which would 
be acceptable to the automobile company. The bankrupt was in 
such urgent need of some starter that it would have accepted any 
which could have been made to answer the purpose. It was willing 
to make any changes in its car which would aid in producing results. 
The claimant never had a thought of making the sample starters un- 
der the contract. It never made any preparations to carry out that 
contract, and was never in a position to have done so. It could not 
do so, for the very sufficient reason that it had not found the-starter 
which was to be made by it and used by the bankrupt. Whatever con- 
tract there was between the parties was, so far as affects their present 
rights, an implied contract. Its substance was the direction in effect, 
if not in words, of the bankrupt to the claimant : 

"Go ahead and make starters for us, and for whatever your labors are 
fairly worth and whatever your reasonable expenses are we will pay you." 

In other words, it was the same as if they had done the work in 
a department of their own plant. The only difference was that in 
case starters had been constructed the obligations of the parties would 
have been translated into the terms of a sale and purchase at the 
agreed price and for the agreed minimum number. That the bank- 
rupt assumed liability for the expense of the experimental work is 
by no means beyond doubt; but the referee, after a most patient hear- 
ing and exhaustive inquiry, has so found, and we do not feel justi- 
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fied in disturbing this finding. This conclusion is accompanied with 
the feeling that no other award than that made by the referee would 
come nearer to doing justice to the parties. Neither of them stood, 
or indeed has a right to stand, on its strict legal rights growing out 
of any express contractual relations, because no such standing ground 
can be found without shutting our eyes to the presence of unjust con- 
sequences. 

The findings of the referee are approved, and the order made'al- 
lowed, except the amount thereof is reduced to $13,672.33, and the 
petitions for review are each and both dismissed. 



THE PORT JOHNSON TOWING OO. NO. 7. 
(District Court, E. D. New York. June 29, 1915.) 

Collision ^=»95 — Tvq and Tow — Fog. 

A tug passing around the Battery and across the East River to Brook- 
lyn after dark In a fop:, which was dense in places and lighter in others, 
held in fault for a collision with a tow of 12 barges on hawsers passing 
up from Staten Island, upon evidence showing that she heard the fog 
whistles of the towing tug, Indicating that she had a tow, and later alarm 
whistles, in time to have avoided the collision, but assumed that the tow 
was alongside. The towing tug held not In fault for proceeding under 
the weather conditions, as there was little or no fog when she started. 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 200-202; Dec. 
Dig. «g=s>95.) 

In Admiralty. Suits for collision by A. J. & J. J. McCulIom, In- 
corporated, and by Edward J. Phalen against the steam tug Port John- 
son Towing Co. No. 7. Decrees for libelants. 

Foley & Martin, of New York City, for libelants. 
Carpenter & Park, of New York City, for claimant. 

CHATFIELD, District Judge. On December 2, 1914, the records 
show the day to have been cloudy and without much wind, with more, 
or less fog until 4:15 p. m. Rain began about 6:10 p. m., while the 
fog and light rain lasted until 10 o'clock in the evening. From 4:15 
to 6:10 a condition of dense fog, in spots or localities, was reported 
all over the city. The towboat Nellie Tracy left Staten Island about 
2 p. m. with a fleet of 12 loaded coal boats upon two hawsers 25 
fathoms in length. The first two tiers consisted of 4 boats each. An- 
other tug, the Walter Tracy, whose captain was generally in charge 
of the work, brought the tow part way across the harbor, when the 
Nellie Tracy, which in the meantime had procured coal, took up the 
towing, and the Walter Tracy took one of the barges from the third 
tier and ran ahead, so as to land it at Pier 5 in the East River. The 
Walter Tracy arrived at Pier 5 a little after 5 p. m., when another 
tugboat, the Reichert, was off Pier 6. Both boats heard alarm whistles 
from tlie Nellie Tracy, then somewhere off the uK>er end of Gov- 
Omar's Island in the Buttermilk Channel. 

t=>FoT other cases see same topic A KBT-NUMBBR in all Key-Nombered Digests ft Indexes 
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The witnesses upon the Walter Tracy and the Reichert testify that 
at this distance, some 2,500 feet, they could see the lights of the tow, 
and that it was misty and hazy, but that the fog was not dense. The 
captain of the Nellie Tracy testified that he could see some lights upon 
the New York shore and the lights upon both Governor's Island and 
the Brooklyn shore, and that he saw a boat, later proving to be the 
Port Johnson Towing Co. No. 7, about 700 feet away, nearly midway 
between Governor's Island and the ferry slips on the Manhattan shore, 
and headed upon a course a little east of south, which would take it 
astern of the Nellie Tracy, but not so as to clear the tow. The cap- 
tain of the Tracy minimizes the fog conditions which were present, 
and also states that the No. 7 was abaft his port beam; but upon 
locating the positions upon the chart and upon giving further ex- 
planation, he has shown that the No. 7 was in fact some distance ahead 
of the Tracy, but several hundred feet to port at the time. 

The captain of the Tracy had been blowing fog whistles at inter- 
vals, as was necessary, but at the time says he gave no fog whistles, 
as he could see the lights and the No. 7. Instead of fog whistles, he 
shortly after blew an alarm whistle and slowed down his tow. These 
are the alarm whistles which evidently were heard by the boats up 
around Pier 5. At about the same time a city ferryboat, headed for 
the Hamilton avenue slip in Brooklyn, had run across the East River 
close to the Atlantic avenue ferry slips, and. in thick fog was starting 
to work down the Brooklyn shore. This ferryboat was on a trip 
which was scheduled to leave New York at 5:15 p. m. Just off the 
Atlantic Ferry slip it nearly came into collision with a tugboat, the 
Catherine Moran, which had left the Erie Depot in Jersey City at 
5 :10 p. m. and had thus proceeded a little over two miles when, with- 
out seeing the Hamilton avenue ferryboat and intending to make the 
south side of the Atlantic avenue ferry, the captain of the Moran found 
himself almost in collision with the ferryboat and at a point where 
he subsequently ran in upon the north side of the Atlantic ferry. The 
captains of the ferryboat and of the Moran fix this occurrence at 
between 5 :25 and 5 :30 p. m., and the captain of the Moran saw noth- 
ing of the Tracy or her tow. The captain of the ferryboat, however, 
proceeding immediately thereafter, passed a boat which was proceed- 
ing up the Buttermilk Channel with a tow, which he recognized as 
the Nellie Tracy from her peculiar whistle, just as the ferryboat was 
off Baltic street. This would be substantially the place fixed as that 
of the collision, and as the Nellie Tracy, after the collision, proceeded 
on up the river, it would appear that the ferryboat went by the 
Tracy and her tow, either just before or just after the collision it- 
self, and at a time when the Tracy was blowing signals. 

It may be assumed that on a December evening, between 5 and 6 
o'clock, with such conditions of rain and fog, darkness would increase 
rapidly, and that dense fog might affect the ferryboat close in by 
the Brooklyn shore, more than the boats which were a little further 
out in the stream. But there can be no question that the conditions 
were such that care in navigation was necessary, and that fog signals 
were required wherever the thick dense fog settled over a limited area 
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or enveloped a moving boat All of the captains testify that in the 
Hudson river lights could be seen a considerable distance, and it was 
uot dntil they approached or rounded the Battery that difficulty was 
experienced. 

The No. 7 left Gansevoort street, New York, according to her cap- 
tain, at 5:10 p. m. At that time tfie fog was light, so that he couldf 
see across the Hudson River. He therefore left the captain of the 
other watch in charge of the boat and went to supper, coming out 
from the supper room just as the No. 7 came in collision with the 
Tracy's tow. He testifies that the boat reached the Battery at 5 :25 
p.m. ; his engineer fixes the time of starting at least 10 minutes earlier, 
and there may have been a difference in clocks upon the boat. But 
the captain, as they rounded the Battery, realized that the No. 7 was 
blowing fog whistles every minute, and he also heard the Tracy's fog 
whistles sounded, one long and two short, for two or three times, and 
apparently then went on deck. The collision occurred, and he then 
heard the Tracy blowing what he assumed were whistles to attract 
the attention of the men upon the barges. He had the searchlight 
of the No. 7 then turned upon the barges, but the fog was at that point 
so dense that the searchlight did not scatter it so as to give clear vision. 
Upon the arrival of the Walter Tracy, the No. 7 proceeded to a point 
just below the Hamilton 'ferry slip in Brooklyn, where it had been 
headed for the purpose of getting water. 

The pilot of the No. 7 and also the deckhand, who had been called 
into the pilothouse and was actually handling the wheel at the time, 
testified tiiat as they came around the Battery the fog was very dense, 
that they saw nothing of the Tracy and her tow, and that no lights 
cotdd be seen in the fog at any substantial distance from the boat. 
In some way they appreciated the whereabouts of a Staten Island 
ferryboat, which was starting out and for which they waited, passing 
under her stem. Both of these witnesses, and also the deckhand who 
was on watch upon the No. 7, testify that they heard the whistles from 
the Tracy with a tow, but saw no lights until the alarm whistles, which 
were just at the time of collision, and after the No. 7 had given a 
signal to reverse, or had actually reversed, her engines. It appears 
that the No. 7 can be reversed very quickly, and has a steam steering 
gear, so that she can be turned quickly. She is a very large and pow- 
erful tug of but moderate speed, and when light is capable of making 
about 10 knots an hour. According to the testimony of her witnesses, 
she had been making good speed down the Hudson, but upon coming 
around the Battery she had been reduced, when running into the fog, 
to about 25 or 30 revolutions a minute, so that she was not going 
more than 3 miles an hour just before the collision. The Wow was 
a severe one, as the No. 7 struck and severed the hawjer leading f roin 
the port barge in the first tier of her tow, then struck that barge^ and, 
continuing across the bow, ploughed into the second barge of the tier. 
The forward motion of the tow and the weight of the No. 7, com- 
bined with her headway, explains the force of the collisioti, and makes 
it unnecessary to suppose that her speed was greater than that which 
is testified to. 
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The No. 7 charges fault on the part of the Tracy in navigating in 
the fog with a large tow upon hawsers. The pilot and deckhand at 
the wheel of the No. 7 both testify that fliey heard the whistles of the 
Tracy. The captain of the No. 7 heard these whistles even when he 
was at supper, and thus absolves the Tracy from responsibility for 
failure to give whistle signals, but contradicts the captain of the Tracy„ 
who, according to his recollection, had not found it necessary to give 
whistles because of the fog for some distance preceding his arrival 
at the point of collision. Both the captain and the helmsman upon the 
No. 7 testify that they heard the whistles of the Tracy broaden oflf 
upon their port side and away from their port bow, and that they 
assumed^ for some reason or other, that the Tracy had a boat along- 
side, instead of upon a hawser, as they understood and appreciated 
the signals to mean that the Tracy was in charge of a tow. The man 
at the wheel testifies that just before the collision he put his helm to 
starboard to avoid a ferryboat coming from Brooklyn, and his testi- 
mony would indicate that this maneuver carried the No. 7 further up 
the river and across the course of the Tracy, when otherwise the No* 
7 might have proceeded under a port helm on such a course as to 
pass the Tracy's tow port to port. The positions of the boats upon 
the chart would indicate that any appreciation on the part of the No. 
7 as to the position of the Tracy and her tow would have caused the 
No. 7 to pass down closer to Governor's Island and astern of the tow 
before crossing to Brooklyn. 

The Tracy charges fault on the part of the No. 7 in so navigating 
as to strike the tow after hearing the signals indicating the presence 
of the tow, when without stopping and in the fog the No. 7 kept 
on her course until the time of collision. If the witnesses upon the 
No. 7 had not heard the Tracy's signals, and if it appeared from the 
evidence that the Tracy had been running in the fog without giving 
signals, under such conditions that her lights could not be observed, 
then negligence on the part of the No. 7, even though she were com- 
pelled to swing to port, so as to avoid the Brooklyn ferryboat, would 
not be so evident. If the Tracy had not seen the No. 7, and had de- 
pended upon whistle signals in a fog, then her blowing of alarm 
signals and stopping would have been entirely consistent. But her 
witnesses testify that, having seen the No. 7, apparently in a position 
where navigation signals might have been given, the Tracy blew an 
alarm signal, and acted as if she were proceeding in a fog. 

It seems to be necessary to hold from these conflicting statements 
that the Tracy was not negligent generally in proceeding with a tow 
of this sort under the conditions which prevailed up to the time of 
reaching the Buttermilk Channel, and that the conditions generally 
upon the river were not such as to justify an assumption that every 
tow would be alongside and not on hawser. At the point in ques- 
tion the Tracy seems to have actually run into the dense fog which was 
prevailing along the Brooklyn shore, and even though toward New 
York lights could be seen, and though the Tracy could see the No. 7^ 
it is possible and probable that the Tracy and her tow were in more 
dense fog than was the No. 7. 



Digitized by 



Google 



THE PORT JOHNSON TOWING OO. NO. 7 271 

Under these circumstances there would seem to be no negligence at 
all on the part of the Tracy, and if the conditions were such that 
navigation signals were possible, or that navigation by courses should 
control the boats, the No. 7 was bound to keep out of the way. If the 
Tracy was in a fog, then her blowing of an alarm whistle or sounding 
of fog whistles, which were heard by the No. 7, and which were hedrd 
even at a point where the Tracy was broadening out upon the No. 7's 
port side, put upon the No. 7 the obligation of stopping or at least as- 
certaining the position of the Tracy's tow before attempting to cross 
to Brooklyn. If the presence of the Brooklyn ferryboat and the den- 
sity of the fog prevented the No. 7 from appreciating the nearness of 
the Tracy and her tow, then the fault would be that of the No. 7. 
Upon the entire case the fault must be held to lie with the No. '7 and 
not with the Tracy. 

Counsel for the No. 7 have cited such cases as The Chicago, 146 
Fed. 979, 77 C. C. A. 225, and The Express, 212 Fed. 673, 129 C. C. 
A. 208, as authority for its proposition that the Tracy and her tow 
should not have proceeded under such weather conditions. But the 
voyage in question was not undertaken when danger from the fog 
was evident, as was disapproved in the cases cited. Nor did a situation 
develop requiring the tow to stop and tie up before the No. 7 appeared. 
The rule established in tlie City of Lowell, 152 Fed. 593, 81 C. C. A. 
583, would not have prevented the present accident, for this was not 
caused by the movement of the Tracy, although if the Tracy had 
stopped, die blow might have been less harmful. The No. 4, 161 Fed. 
847, 88 C. C. A. 665; The Umbria, 166 U. S. 404, 17 Sup. Ct. 610, 41 
L. Ed. 1053. So, also, the rule stated in The Bayonne, 213 Fed. 217, 
129 C. C. A. 560, requiring navigation with caution, under article 16 
of the Inland Rules (Comp. St. 1913, § 7889), did not require the 
Tracy to do anything other than as she did do, and whether the ordi- 
nary rules of navigation, or article 16, applied, it was the No. 7 which 
should have used caution. The City of New York, 49 Fed. 956, 1 C. 
C. A. 483 ; New York, Ontario & Western Ry. Co. v. Cornell Steam- 
boat Co., 193 Fed. 380, 113 C. C. A. 306, as well as The Express (su- 
pra), and the case of Howard v. Jersey Central Railroad Co., 221 Fed. 
625, 137 C. C. A. 349, establish the rule that a boat in a tow is not 
bound to blow fog signals or navigation signals unless it is evident 
that some imminent danger is unwittingly approaching. 

Upon the whole case it must he held that the fault was with the No. 
7, and that no fault existed on the part of the Tracy. 
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In re JOSEPHSON et aL 

(District Court, D. Oregon. January 3, 1910.) 

No. 2601. 

1. Bankruptcy <g=»409 — Discharge — Denial — Failure to Keep Books. 

Bankruptcy Act July 1, 1S08. c. 541, { 14b (2), 30 Stat 550 (Comp. St 
1013, § 9598), provides for the denial of a discharge where the bankrupt, 
with intent to conceal his financial condition, has destroyed, concealed, 
or failed to keep books of account or records from which such condition 
might be ascertained. A partnership, which subsequently became bank- 
rupt, kept no record of its business, except that afforded by cash register 
sales slips, and no record of its indebtedness to wholesale houses from 
whom they purchased stock, except by filing the Invoices or bills for ref- 
erence. Held, that the intent to conceal their true financial condition 
might be deduced from the facts and circumstances, and, as a man must 
be presumed to intend the natural consequences of his acts, It sufficiently 
appeared by inference that the failure to keep books was with the pur- 
pose of concealing their financial condition. 

CBd. Note— For other cases, see Bankruptcy, Cent Dig. %% 739, 752- 
757; Dec. Dig. <e=5>409.] 

2L Bankruptcy <b=»407 — ^Dischabqb — Denial — ^Falsb Statkubitt to Obtaih 
Credit; 

A partnership, which subsequently became bankrupt, on February 7, 
1913, made a statement In writing to a creditor to obtain credit, in which 
it Was stated that the liabilities of the partnership were $20,563 and that 
there was a net surplus of $33,204. Obligations aggregating $7,150 to the 
wife and sister-in-law of one of the partners and certain other persons 
were not included, and in the schedules as filed the total indebtedness 
was shown to exceed $49,000, while up to and Including April 23, 1914, 
additional claims were filed, making the total indebtedness over $58,000. 
Held, that the financial statement was grossly inaccurate, and It might be 
inferred from the facts and circumstances that the statement was made 
knowingly and with the view of obtaining credit through a deceitful 
statement. 

[Bd. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761; Dec. Dig. «=»407.] 

3. Bankruptcy ^=»407 — Discharge — Denl^l — **False" Statement to Ob- 

tain Credit. 

Under Bankruptcy Act, S 14b (2), proTlding for the denial of a discharge 
where the bankrupt has obtained money or property on credit upon a ma- 
terially false statement in writing made by him for the purpose of ob- 
taining credit, the statement, to be "false," must be false with the knowl- 
edge of the party making the statement and with the view of deceiving 
or misleading. 

[Ed. Note.-— For other cases, see Bankruptcy, Cent Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dig. «g=>407. 

For other definitions, see Words and Phrases, First and Second Series, 
False.] 

4. Banbcbuptcy ^=»407 — Discharge — Grounds for Denial. 

A partnership's failure to keep books of account with Intent to conceal 
its financial condition, and a false statement in writing made by it for 
the purpose of obtaining credit, did not prevent a discharge of one of the 
partners, who was not active in the business, did not know what was be- 
ing done, and was not cognizant of the making of the statement, or the 
manner in which the books were kept 

[E}d. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761; Dec. Dig. <8=>407.] 

^=s>For other caaea sea same topic & KEY -NUMBER in all Key-Numbered Digests ft Indexes 
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In Bankruptcy. In the matter of Hannah Josephson and others, 
individually and as partners under the firm name of Josephsons, bank- 
rupts. On objections to the discharge of the bankrupts. Discharge 
denied as to two of the partners, and granted one of the partners. 

E. B. Hermann, of Roseburg, Or., for bankrupts. 

A. N. Orcutt, of Roseburgs Or., and Sidney Teiser, of Portland, 
Or., for trustee and objecting creditors. 

WOLVERTON, District Judge. This matter comes up on objec- 
tions to the discharge of the bankrupts; the bankrupts consisting of 
Hannah Josephson, Sam S. Josephson, and Julien Josephson, doing 
business under the firm name of Josephsons. Specifications were filed 
by Pontiac Shoe Manufacturing Company, Dougherty Shoe Company, 
and Krausse Bros. The specifications set forth that the bankrupts 
obtained property on credit, through material false statements in writ- 
ing made to each of the above-named firms, and to the firm of Brad- 
shaw Bros., and that, with intent to conceal their true financial condi- 
tion, the bankrupts have destroyed, concealed, or failed to keep books 
of account or records from which such condition might be ascertained. 

The cause was referred to C. L. Hamilton, referee in bankruptcy, 
to hear and take the testimony and to report his findings and recom- 
mendations. This the referee has attended to, and has reported recom- 
mending that a discharge be not allowed as to each of the members 
of the firm. The report shows, among other things, that in the man- 
agement of the firm's business Julien Josephson had charge of the 
correspondence, paying bills, etc., and that Sam S. Josephson had 
charge of the sales department, but that both were actively engaged 
m carrying on and transacting the business of the firm ; that Hannah 
Josephson was not an active member of the firm, and had been absent 
for the greater portion of the time for the past four years prior to 
closing tile business, and knew little of the affairs of the firm, and 
was not actively engaged in carrying on the business thereof. 

[1] As it relates to the keeping of books, the referee makes this 
finding: 

"That aboat two years preyious to their dosing: business they discontinued 
Mug a general credit business and went onto a cash basis, and from that time 
on until they filed their petition in bankruptcy the only record of the business 
kept was that afforded by a daily balance system, as shown by the National 
Gash Register sales slips. A record of their indebtedness to wholesale houses 
from whom they purchased stock was k^t by filing the invoices or bUls for 
reference, and prior to closing business they entered up these inyoices or bills 
la a book, for the purpose of referring to their creditors in making up the 
sdiednles in bankruptcy, and aften entering up said bills in the book they 
were either mislaid or destroyed.'' 

This finding, read in connection with the evidence, shows its in- 
tendment to be that, prior to closing the business — that is, when it 
was found that bankruptcy was the inevitable result — they entered 
up these invoices, etc. ; so that there was no entering up of the in- 
voices or bills in any book during the continuance of die business. 
Now, the question arises whether, under Bankruptcy Act, § 14b (2), 
the bankrupts have, with intent to conceal their financial condition, 
229 F.— 18 
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destroyed, concealed, or failed to keep books of account or records 
from which such condition migjit be ascertained. 

The intent spoken of in this clause of the act need not be proven 
by absolute showing that the party, in failing to keep books, designed 
to conceal assets or fail to disclose the state of his business; but 
it may be deduced from all the facts and circumstances in the case and 
thus ascertained and determined. The well-established rule is often 
invoked in determining the intent, namely, that a man must be pre- 
sumed to intend the natural consequences of his act. Now, from the 
findings of the referee it would appear that this firm kept absolutely 
no books at all, and the only record that they had for reference was 
the register record of cash receipts. The invoices showing the pur- 
chases were simply filed for reference, but during the course of the 
business, no record — ^book record or otherwise — was made of these 
bills, so that there were absolutely no books by which the condition, 
financial or otherwise, of the firm could be ascertained or kept; and 
I think the inference is so strong as to admit of no cavil that this 
firm failed to keep books with the purpose of covering their assets, 
so that they might not be definitely known to their creditors, or to 
those whose business it migfct become to look into their financial con- 
dition. This conclusion is borne out upon authority. See In re 
Newbury & Dunham, 209 Fed. 195, 126 C. C. A. 207; In re Goldich 
(D. C.) 164 Fed, 882. 

[2] As it relates to the charge of obtaining money or property on 
credit upon a material false statement in writing, the daim that such 
credit was obtained from Pontiac Shoe Manufacturing Company, 
Dougherty Shoe Company, and Bradshaw Bros, has not been proven. 
But it is shown that the firm, acting through Julien Josephson, made 
a statement in writing to Krausse Bros., on February 7, 1913, in 
which they stated that their stock of merchandise on hand at the 
time amounted to $33,467, and that their other personal property, real 
estate, and fixtures amounted to $20,300, and that their liabilities were 
$20,563, leaving a net surplus of $33,204; that the following claims 
for indebtedness existing at the date of making such statement were 
not included therein, namely: Mrs. Vera Josephson, wife of Julien 
Josephson, $1,500; Mrs. P. A. Kerr, sister-in-law of Julien Joseph- 
son, $1,500; H. Little, $3,000; H. WoUenberg, $750; and Jos. Micelli, 
$400 — aggregating $7,150. The referee makes this further finding: 

That "in the schedules as filed the indebtedness is given as unsecured claims, 
$28,786.99 ; secured claims, $20,590— making a total indebtedness of $49,376.99. 
In addition to the above, there has been filed and allowed, up to and iacluding 
the 23d of April, 1914, additional unsecured' claims amounting to $9,597.66, 
making the total indebtedness $58,974.55.'* 

This latter finding relates to the showing made at the time of filing 
the schedule in the bankruptcy court, and from this finding it appears 
that there was a grossly incorrect statement of the financial condition 
of the firm made to Krausse Bros., and the question arises whether 
this act upon the part of the bankrupts will defeat their right of dis- 
charge. That the statement was incorrect and misleading there is 
no shadow of doubt, but whether it was false in the sense of the 
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Statute IS a legal question, to be determined upon a prefer construc- 
tion of the law. 

[3] The word "false" must be construed to mean false with tlie 
knowledge of the party making the statement, and further with the 
view of deceiving or misleading. Such a construction has been given 
to it by the Circuit Court of Appeals for the Third Circuit. Gilpin v. 
Merchants' Nat: Bank, 165 Fed. 607, 91 C. C. A. 445, 20 L. R. A. 
(N. S.) 1023. See, also, In re Arenson (D. C.) 195 Fed. 609, 612. 
But in this case, as in the previous, where the party has failed to keep 
books with intent to conceal, etc., the intent may be deduced from 
all the facts and circumstances attending the transactions; and, so 
applying the law, I am convinced that the statement to Krausse Bros, 
was made knowingly, and with the view of obtaining credit through 
a deceitful statement made. 

[4] I am therefore impelled to affirm the finding and recommenda- 
tion of the referee as it relates to the partners JuHen Josephson and 
Sam S. Josephson; but as Hannah Josephson was not active in the 
business, and knew nothing of what was being done, and especially 
was not cognizant of the making of the false statement or the manner 
in which the books were kept, she should be granted her discharge, 
and such will be the order of the court. 



UNITED STATES v. KING et al. 

(District Court, D. Massachusetts. October 28, 1915.) 

No. 953. 

t MoNOPoi^iES ^s»31 — CnnantAL Pbosboutions — Sttfficienct of Indiotmbnt. 
An indictment alleged that defendants entered into a conspiracy that 
they should appoint an executive committee, that the executire com- 
mittee should c<mstitute a listing committee, that the listing committee 
should cause a Ust of undetsirable persons to be prepared and published, 
and that defendants should thereafter refuse to have any further business 
dealings with such blacklisted persons, that the defendants did appoint a 
listing committee, that in pursuance of the conspiracy and to effect its 
object the committee blacklisted a person named, and defendants refused 
to deal with him, thereby restraining him from carrying on interstate 
trade. Heldt that this sufficiently alleged that the conspiracy was actually 
entered upon and engaged in, and the use of the word "should" did not ren- 
der it insufficient in this respect. 

[Ed. Note. — For other cases, see MonopoUes, Cent Dig. § 20; Dec. 
Dig. ^=s>31.] 

2, Indictment and Infobmation «S=>125 — Monopolies — Cbiminal Pbosecu- 

TioNs — Duplicity. 

Such indictment was not bad for duplicity, as charging both a con- 
spiracy in restraint of trade and an actual restraint of trade, as the 
overt acts descrtbed were alleged in support of the charge of conspiracy, 
and not as separate crimes. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
H 334-400; Dec. Dig. <^=>125.] 

3. Indictment and Infobmation ^=»86 — Requisites and Sufficiency — ^Alle- 

gations AS to Venue. 

An indictment for a conspiracy in restraint of trade alleged that at 
Boston, in the district of Massachusetts, the defendants therein named 

<=>For oUier casM see same topic 6 KSY-NUMBER in all Key -Numbered Digei»U & Indexev 
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unlawfully, etc., entered Into a conspiracy therein described, and that, In 
pursuance of such conspiracy and to effect its object, they did certain 
acta. Held that this sufficiently alleged a crime committed by each of the 
defendants within the district of Milssachusetts. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 230-243; Dec. Dig. <S=>86.] 

4. Monopolies ^=s>31 — Chimin al Pbosectttions — Sufficiency of Indictment. 

Interstate shippers of an especially desirable variety of potato formed a 
shippers' association, the members of which made 75 per cent, of all inr 
terstate shipments of such potatoes. The association acted through a 
committee, which was authorized to determine whether any person pro- 
ducing, receiving, or dealing in such potatoes was undesirable. Persons ad- 
Judged undesirable were put on a black list, which was (drculated among 
the members, who were forbidden under a penalty from having any busi- 
ness dealings with blacklisted persons. The black list was also circulated 
among nonmembers, dealing in potatoes as buyers, sellers, commission 
merchants, or otherwise, and such nonmembers were notified that, unless 
they ceased dealing with blacklisted persons they would be blacklisted, 
and members of the association would no longer deal with them. An 
indictment for a conspiracy in restraint of trade did not state the object 
of the association or the reasons for which i>ersons were blacklisted. 
Held, that on demurrer it must be assumed that these reasons were legiti- 
mate, and hence the indictment did not show that defendants were not 
within their rights in forming the association, blacklisting persons, and 
agreeing that the members would not deal with such blacklisted persons, 
but that in going outside its own membership and attempting to coerce 
nonmembers from dealing with those blacklisted it was an illegal con- 
spiracy. 

[Ed. Mote.— For other cases, see Monopolies, Cent Dig. S 20; Dea Dis- 
<S=»31.] 

5. Monopolies <=s>17 — Combinations Pbohibitbd — Botcoits — Secondabt 

Boycotts. 

Where it was intended to restrain the trade of the blacklisted persons, 
the ^'secondary boycott," or attempt of the members of the association to 
coerce nonmembers into refraining from dealing with blacklisted persons, 
was illegal under the Sherman Act (Act July 2, 1890, c. 647, 26 Stat 
200 [Comp. St 1913, §§ 8820-8830]), regardless of defendants' purpose or 
motive as no purpose or motive could make such action Justifiable or such 
resti-aint legal. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 13 ; Dea Dig. 

<g=5>17.] 

6. Monopolies #=»31 — Criminal Pbosboutions— Sufsicienot op Indictmbnt. 

Where an indictment against the members of a potato shippers* asso- 
ciation, the members of which controlled 75 per cent, of an especially 
desirable variety of potatoes, for conspiracy in restraint of trade, alleged 
that persons engaged in buying, selling, or dealing in such potatoes could 
not obtain sufficient quantities to meet their legitimate demands unless 
potatoes were supplied to them by such members, it sufficiently appeared 
that it was intended to restrain the trade of persons blacklisted by the 
association, as the refusal to do business with them would restrain their 
trade, and the intent must be presumed from the act itself. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. S 20; Dec Dig. 
<S=»31.1 

Carl C. King and others were indicted for a conspiracy in restraint 
of trade. On demurrer to the indictment. Demurrer overruled. 

^sdFor other cases see same topic & KBY-NUMBBR in all Key -Numbered Digests & Indezefe 
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George W. Anderson, U. S. Atty., and Leo A. Rogers, Asst. U. S. 
Atty., both of Boston, Mass. 
Herbert Parker, of Boston, Mass., for defendants. 

MORTON, District Judge. This is an indictment for a conspiracy 
in restraint of trade under the Sherman Act. The defendants have 
demurred, and have assigned many causes of demurrer, which fall 
into two groups, viz. those which relate to the language of the indict- 
ment, and those which relate to its subject-matter. 

[1] As to the objections based on the alleged insufficiency or inac- 
curacy of the language : 

The defendants contend that the indictment does not allege that a 
conspiracy was actually entered upon and engaged in. This argument 
is based principally upon the use of the word "should" in that part of 
the indictment which undertakes to describe the conspiracy. It alleges 
that the defendants unlawfully and knowingly entered into a conspir- 
acy in unreasonable restraint of trade, which conspiracy was, in sub- 
stance, that the defendants "should appoint" an executive committee, 
that such executive committee "should constitute" a listing committee, 
that said listing committee "should cause" a list of undesirable re- 
ceivers to be prepared and published, that all the members of the as- 
sociation "should thereafter refuse to have any further business deal- 
ings" with the blacklisted persons, etc. The indictment then goes on 
to allege that the defendants constituted said listing committee, and, 
"in pursuance of said conspiracy and to efifect the object tliereof," 
did blacklist one McLatchy, and that the remaining members of the 
association refused to deal with him, thereby restraining him from 
carrying on interstate trade. 

It is thus explicitly alleged that the defendants engaged in a con- 
spiracy that they should do certain things, and that they did certain 
acts in carrying it out. An agreement is not infrequently stated in the 
form, "It was agreed that the parties should do," etc. Such language 
means, as I underst^ind it, that the agreement was actually made. The 
indictment is to be taken as a whole, and in the fair meaning of the 
words used ; so considered, it sufficiently charges that the defendants 
entered into the conspiracy which is described. To apply the test sug- 
gtsttd in the defendants' brief, it seems to me plain from the indict- 
ment "that the combination or agreement between the alleged conspira- 
tors had developed from the mere contemplation of a tentative plan 
into a definite, initiated, operative course of action." 

[2] The defendants also contend, rather inconsistently, perhaps, 
that the indictment is bad for duplicity, because it charges both a con- 
spiracy in restraint of trade and an actual restraint of trade. It is, 
however, clear that what the indictment charges is a conspiracy, and 
that the overt acts described in it are alleged in support of that charge, 
and not as separate crimes. 

[3] In the case of Doyle, it is further argued that the indictment 
does not allege, any criminal act committed by him in this district. It 
does, however, explicitly state that, "at Boston, in said district of Mas- 
sachusetts, said defendants [i. e.. King, Hovey, Powers, Doyle, and 
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Sylvester] unlawfully, knowingly, and feloniously entered into a con- 
spiracy with each other," etc. This, in connection with the rest of 
the indictment, sufficiently alleges a crime committed by Doyle in this 
district. 

Coming to the substance of the charge, the indictment, as I construe 
It, describes the following business situation: 

[4] An especially desirable variety of potato is grown in Maine, 
which is well known under the name of Aroostook county potatoes. 
There is an extensive interstate trade in them. Persons interested 
in that trade formed an association called the Aroostook Potato Ship- 
pers' Association. Seventy-five per cent, of all interstate shipments 
from Maine of Aroostook county potatoes were made by members 
of this association. It acted through a committee. The committee was 
authorized to determine whether any given person who carried on 
the business of producing, receiving, or dealing in such potatoes was 
''undesirable." The basis upon which this determination was to be 
made does not appear. The persons adjudged "undesirable" were 
thereupon put on a black list. This black list was circulated among the 
members of the association, and they were forbidden by its by-laws, 
under a penalty, from having any business dealings with a blacklisted 
person. The black list was also circulated among persons dealing in 
potatoes, either as buyers, sellers, commission merchants, or otherwise, 
who were not members of the association; and such persons were 
notified that, unless they ceased dealing with the blacklisted person, 
members of the association would not longer deal with them, and 
they themselves would be blacklisted. Is such an association legal un- 
der the Sherman Act? 

Persons have a right to associate for the purpose of advancing their 
own interests by discriminating against other persons, if such dis- 
crimination is based upon proper and legal grounds, e. g., failure to 
pay bills due to members of the association (Brewster v. Miller, 101 
Ky. 368, 41 S. W. 301, 38 L. R. A. 505), and is not merely coercive 
and arbitrary, as in Martell v. White, 185 Mass. 255, 69 N. E. 1085, 
64 L. R. A. 260, 102 Am. St. Rep. 341 ; nor for the purpose of re- 
straining interstate trade, as in Eastern States Lumber Association v. 
U. S., 234 U. S. 600, 34 Sup. Ct. 951, 58 h. Ed. 1490, L. R. A. 191SA, 
788. 

The object of the Aroostook Association is nowhere described in 
the indictment; and there is no allegation of any purpose or intent 
by its members or by the defendants to restrain trade. The reasons 
for which it blacklisted persons are not stated; they do not appear 
to have related to the sale or purchase of commodities or to interstate 
commerce; they may have been, and on this demurrer must be as- 
sumed to have been, legitimate. It does not appear that the defend- 
ants were not within their rights in the formation of their association, 
in giving its officers the right to blacklist, and in agreeing that mem- 
bers would not deal with blacklisted persons. Up to a certain point, 
the situation described is not legally different from that which arises 
when the executive officers of a labor union declare a strike against 
a certain employer to obtain shorter hours, higher wages, or some 
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Other legitimate end. A strike is merely an agreement by all the mem- 
bers of the union not to do business with that employer. 

[5, 8] But the defendants' association did not confine its activities 
to its own members and their relations to such persons as from time 
to time might be placed upon its black list. It went further, and con- 
templated that the black list, made by its executive committee, should 
be circulated among nonmembers as well as members, and that out- 
siders should be notified that they, too, must refrain from doing busi- 
liess with the persons who had been blacklisted by the association, 
or they, too, would be blacklisted. This was referred to in argument 
as "a secondary boycott." If done with the intent to restrain trade 
with the victim and thereby to coerce him, it is exactly what was out- 
lawed by the Supreme Court in the Danbury Hatters' Case, Lawlor 
V. Loewe, 235 U. S. 522, 35 Sup. Ct. 170, 59 L. Ed. 341. If an intent 
to restrain trade is apparent from the indictment, it need not be ex- 
plicitly alleged. This was decided in U. S. v. Patten, 226 U. S. 525, 
543, 33 Sup. Ct. 141, 57 L. Ed. 333, 44 L. R. A. (N. S.) 325. When 
an association controlling 75 per cent, of a certain commodity refuses 
to do business with any given dealer in it, its action so clearly and 
naturally restrains his trade that an intent to do so must, I tliink, be 
presumed from the act itself. In this case it is explicitly alleged tliat 
persons engaged in the business of buying, selling, or dealing in Aroos- 
took county potatoes could not obtain sufficient quantities of such 
potatoes "to meet the legitimate demands of their several businesses 
unless in some part Aroostook county potatoes are supplied to them 
by the persons, aforesaid members of the Aroostook Potato Shippers' 
Association." The indictment thus alleges a conspiracy in restraint of 
trade of such character as to warrant an imputation of an intent to 
accomplish that result. 

The final question is whether the restraint appears to have been 
unreasonable or illegal. As before stated, the indictment is wholly 
silent as to the grounds upon which the blacklisting was done, or the 
purpose of it. If a secondary boycott is ever legal, it must be assumed 
to have been so in this instance; but I think it never is. In Pickett 
V. Walsh, 192 Mass. 572, at page 588, 78 N. E. 753, at page 760 [6 
L R. A. (N. S.) 1067, 116 Am. St. Rep. 272, 7 Ann. Cas. 638], it was 
held that "organized labor's right of coercion and compulsion is lim- 
ited to strikes against persons with whom the organization has a trade 
dispute"; and in Plant v. Woods, 176 Mass. 492, at page 502, 57 N. 
E. 1011, at page 1015 [51 L. R. A. 339, 79 Am. St. Rep. 330], it was 
said: "The defendants might make such lawful rules as they pleased 
for the r^ulation of their own conduct, but they had no right to force 
other persons to join them." See, too, Comellier v. Haverhill Shoe 
Manufacturers' Association, 221 Mass. 554, 109 N. E. 643 (Supreme 
Judicial Court, Massachusetts, September, 1915). 

Under the Sherman Act the right of combination is certainly not 
greater than at common law. 

"^n other words, the trade ot the wholesaler with strangers was directly 
affected, not l)ecause of any supposed wrong which he had done to them, but 
because of the grievance of a member of one of the associations, who had re- 
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ported a wrong to himself, which grleTance, when brought to the attention ot 
others, it was hoped would deter them from dealing with the offending party. 
This practice takes the case out of those normal and usual agreements In aid 
of trade and commerce which may be found not to be within the act, and 
puts it within the prohibited class of undue and unreasonable restraints, suctk 
as was the particular subject of condemnation In Loewe t. Lawlor, supra. 

"The argument that the course pursued Is necessary to the protection of 
the retail trade and promotive of the public welfare in providing retail facili- 
ties is answered by the fact that CJongress, with the right to control the field 
of Interstate commerce, has so le^slated as to prevent resort to practices 
which unduly restrain competition or unduly obstruct the free flow of such 
commerce, and private choice of means must yield to the national authority 
thus exerted. Addyston Pipe Co. v. United States, 175 U. S. 211, 241, 242 I2i> 
Sup. Ct. 96, 44 L. Ed. 136]." 

Day, J., Eastern States Lumber Association v. U. S., 234 U. S. 600, at 612, 
34 Sup. Ct. 951, at 954 [58 L. Ed. 1490, L. R. A. 1915A, 788]. 

The association may have had the right to blacklist persons for 
legal and sufficient causes and objects, and to compel its members 
to refrain from dealing with them. But it had no right to endeavor 
to enforce, its judgments by insisting that outsiders also obey them or 
else be blacklisted. No purpose or motive could make such action 
justifiable or such restraint legal. It follows that the restraint of trade 
described in the indictment was of an illegal character 

Demurrer overruled. 



LAUGHTER & FISHER t. McLAIN, Fire and Police Com'r, et aL 

(District Court, W. D. Ttennessee, W. D. January 22, 1916.) 

No. 714. 

1. Byidenge ^c»29 — Judicial Notice — Statutes. 

The United States District Court for the Western District of Ten- 
nessee takes judicial notice of the laws of Tennessee establishing public 
schools. 

[Ed. Note.— Fbr other cases, see Evidence, Cent Dig. {{ 36, 37, 39, 43- 
46, 48; Dec. Dig. <^=>29.] 

2. Evidence <&=»10 — Judicial Notice — Geogbaphical Facts. 

The court will take judicial notice that there are several schoolhouses, 
both public and private, wherein school is kept, within four miles of a 
particular place of business in the city of Memphis. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. {§ 9-14 ; Dec. Dig. 
<8=>10.] 

3. CoMMEBCE <&=»S— Interstate Commerce — Operation of State Laws. 

The Wilson Law (Act Aug. 8, 1890, c. 728. 26 Stat. 313 [Comp. St 1913, 
§ 8738]) provides that intoxicating liquors trausported into any state, or 
remaining therein for use, consumption, sale, or storage therein, shall 
upon arrival therein be subject to the operation and effect of the laws 
of the state enacted in the exercise of its police powers, to the same 
extent as though such liquors had been produced In such state. The 
Webb-Kenyon Act (Act March 1, 1913, c. 90, 37 Stat 699 [Comp. St 1913, 
§ 8739]), entitled "An act divesting Intoxicating liquors of their inter- 
state <^aracter in certain cases," prohibits the shipment or transporta- 
tion of intoxicating liquors from one state or territory to another state or 
territory which are intended by any person interested therein to be re- 
ceived, possessed, sold, or used in violation of any law of such state or 
territory. Acts Tenn. 1909, c. 1, f 1, makes it unlawful to sell intoxicat- 

®=»For other cases see same topic A KEY-NUMBER In all Key-Numbered Digests & Indexes. 
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inf liqnoni as a beverage within four miles of any schoolhouse where 
school Is kept Plaintiff was receiving intoxicating liquors from other 
states at its place of business in Memphis, and reselling them at such 
place of business to purchasers residing in other states directly or by 
mail, telegraph, or telephone. Held, that this business was not protected 
by the federal Constitution or laws relating to interstate commerce, but 
was subject to the laws of the state enacted in the exercise of its police 
powers, as though Ck>ngress had never been granted or exercised the pow- 
er to regulate interstate commerce. 
[Ed. Note. — ^For other cases, see Commerce, Cent I>ig. t 5; Dea Dig. 

In Equity. Suit by Laughter & Fisher against W. T. McLain, Fire 
& Police Commissioner of the City of Memphis, and another. Stay 
vacated, and temporary injunction denied. 

Frank S. Elgin and A. B. Galloway, both of Memphis, Tenn., for 
plaintiffs. 
Chas. M. Bryan, of Memphis, Tenn., for defendants. 

McCALL, District Judge. This case is before me upon the original 
and amended bills, filed by Laughter & Fisher against W. T. McLain, 
fire and police commissioner, and O. H. Perry, chief of police, of the 
city of Memphis, Tenn., and the answer to the bill. The relief prayed 
for is that an injunction issue, restraining the defendants from inter- 
fering with or obstructing the interstate shipping business of the peti- 
tioners, and from in any other way or manner interfering, molesting, 
or otherwise disturbing the petitioners in the conduct of their business, 
and for general relief. 

It appears from the bill that the plaintiffs have procured from the 
government the proper internal revenue tax stamps, as required by 
law, as wholesale and retail liquor dealers, doing business at No. 520 
South Main street, Memphis, Tenn., and are engaged in the interstate 
shipment of intoxicating liquors, and that they have complied with 
all the regulations and requirements of the United States, especially 
in reference to the interstate sale and shipment of liquors, that their 
business is exclusively interstate commerce, and that they are not en- 
gaged in the sale, or offering for sale, liquors or intoxicating beverages 
within the city of Memphis, state of Tennessee. 

Notwithstanding these facts, it is alleged that the defendants, as 
officers of the city of Memphis, have forcibly and without authority 
closed and fastened the' doors of the plaintiff's place of business, and 
have refused to allow said doors to be opened, or for plaintiffs to 
remain in their place of business, or in any way or manner operate 
any kind or character of business, in connection with their interstate 
shipment of liquors. 

The answer of the defendants denies that they have attempted to 
interfere with the plaintiffs, in carrying on business in interstate com- 
merce, and deny that the plaintiff is so solely engaged. Section 1, chap- 
ter 1, Acts of the Legislature of Tennessee of 1909, provides : 

"That it shall not hereafter be lawful for any person to sell or tipple 
• * • Intoxicating liquors, including wine, ale, and beer, as a beverage, 
within four miles of any schoolhouse, public or private, where a school is 
kept, whether the school be then in session or not, in this state, and that any 
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one violating the provisions of this act sball be guilty of a misdemeanor, and, 
upon conviction, shall be punished by a fine for each offense of not less than 
fifty dollars nor more than five hundred dollars and Imprisonment for a period 
of not less than thirty days nor more than six months." 

[1, 2] The court takes judicial notice of the laws of Tennessee, 
establishing public schools, and also of the fact that within four miles 
of the plaintiff's place of business at No. 520 South Main street in 
Memphis, there are several schpolhouses, both public and private, 
wherein schools are kept. Hence it follows that if the plaintiffs are 
selling, and conducting the business of dealing in, intoxicating liquors 
at their said place of business^ they are doing so in violation of the 
law of Tennessee, and are subject to the penalty of that law, unless 
they are protected therefrom by virtue of the interstate commerce 
clause of the federal Constitution. 

[3] This bill is filed upon the theory that the plaintiffs, being en- 
gaged in interstate commerce, are entitled to the protection guaranteed 
to them under article 1, section 8, clause 3, of the Constitution of the 
United States, and the acts of Congress pursuant thereto, it being al- 
leged in the bill that they sell only in interstate commerce and in the 
original package, and to support this contention, reliance is had on 
Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 34 U Ed. 128, and 
subsequent holdings of the Supreme Court of the United States, in 
line therewith. 

Assuming that plaintiff's contention would be sound, nothing else 
appearing, we are confronted with the Act of Congress of March 1, 
1913, chapter 90, volume 37, Statutes at Large, part 1, page 699, 
known as the Webb-Kenyon Act, and entitled "An act divesting in- 
toxicating liquors of their interstate character, in certain cases." It 
is tlierein provided that the shipment or transportation, in any man- 
ner or by any means whatsoever, of any spirituous, vinous, malted, 
fermented, or other intoxicating liquors of any kind, from one state, 
territory, etc., into another state, territory, etc., which said spirituous, 
vinous, malted, fermented, or otlier liquors is intended, by any person 
interested therein, to be received, possessed, sold, or in any manner 
used, either in the original package or otherwise, in violation of any 
law of such state, or territory, etc., is prohibited. 

Conceding that prior to this act intoxicating liquors could be shipped 
into Tennessee, and here resold in interstate commerce, under the 
commerce clause of the Constitution, and the rulings made thereunder, 
by the Supreme Court of the United States, the question arises, can 
such business be legally conducted, in a state wherein it is a violation 
of law to sell the articles of commerce mentioned in the Webb-Ken- 
yon Act, the purpose of the said act, as stated in the caption being, **An 
act divesting intoxicating liquors of their interstate character in cer- 
tain cases." 

The cases mentioned in the act, wherein intoxicating liquors are 
divested of their interstate character, is shipping it into a state where- 
in it is a violation of the law of such state to receive, possess, sell, 
or in any manner use said articles. 

We have seen that tlie plaintiffs state in their bills that they re- 
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ceived intoxicating liquors, for the purpose of reselling them in inter- 
state commerce, but if such intoxicating liquors have been divested 
of their interstate character, by the Webb-Kenyon Act, how is it pos- 
sible for the plaintiffs to successfully invoke the protection of the in- 
terstate commerce clause of the Constitution? 

In the Act of Congress of August 8, 1890, chapter 728, 26 Statutes 
at Large, 313, known as the Wilson Law, it is provided : 

'That all fermented, distilled, or other intoxicating liquors or liquids trans- 
ported into any state or territory, or remaining therein for use, consumption, 
sale or storage therein, shall upon arrival in such state or territory be sub- 
ject to the operation and effect of the laws of such state or territory enacted in 
the exercise of its police powers, to the same extent and in the same manner 
as though such liquids or liquors had been produced in such state or territory, 
and shall not be exempt therefrom by reason of being introduced therein in 
original packages or otherwise.'^ 

Thus it appears from the Webb-Kenyon Act, supra, that intoxicat- 
ing liquors are divested of their interstate character, if it be intended 
to use them in any manner in violation of any law of the state, and 
the shipment of articles mentioned therein into Tennessee with such 
intent, is prohibited. From the Wilson Law, it appears that when such 
articles are shipped into Tennessee, they are subject to the protection 
and effect of the laws of Tennessee. In re Rahrer, 140 U. S. 545, 11 
Sup. Ct 865, 35 L. Ed. 572. Hence we conclude that the stock of in- 
toxicating liquors in the place of business of the plaintiffs in Mem- 
phis, Tenn., was divested of its interstate character when shipped into 
Tennessee in violation of law, and it was here subject to 4)e dealt with 
under the laws of the state enacted in the exercise of its police powers, 
with the same force and effect as though the power to regulate com- 
merce among the several states had never been granted to Congress, 
or as though Congress had never undertaken to regulate commerce 
among the states by legislation. 

From this it would seem to follow that intoxicating liquors originat- 
ing outside of this state, and placed in interstate shipment, destined to 
a point within this state, are subject to the laws of Tennessee from the 
time they cross the state line hitherward, until they Shall have been 
transported outside the boundaries of the state, provided such intoxi- 
cating liquors are destined to a point in Tennessee, with the intention 
of any person interested therein that they were to be received, pos- 
sessed, sold, or used in any manner in violation of the laws of Ten- 
nessee. State of West Virginia v. Adams Express Company, 219 Fed. 
794, 135 C. C. A. 464, and cases there cited. Adams Express Co. v. 
Kentucky, 238 U. S. 190, 35 Sup. Ct. 824, 59 L. Ed. 1267, Ann. Cas. 
1915D, 1167, decided Jan. 14, 1915. 

Since it clearly appears that the plaintiffs had received and pos- 
sessed intoxicating liquors in Memphis, and were not only oflFering but 
were engaged in selling them at their place of business, to purchasers 
residing in other states, directly, or by money orders received through 
the mails, or by telegraph or telephone orders, we are of the opinion, 
for the reasons stated, that they are not protected by the federal Con- 
stitution, and laws of Congress relating to interstate commerce. 

It was insisted for the plaintiffs that the character of sales made by 
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them is ruled by the case of State v. Kelly, 123 Tenn. 560, 133 S. W. 
1011, 36 L. R. A. (N. S.) 171, and this insistence seemed to have been 
acquiesced in by counsel for the. defendants. In that case the court 
held that although the sale of intoxicating liquors was made by Kelly 
at Chattanooga, Tenn., to certain New York purchasers, it was made 
upon an order received by him through the United States mails, and 
hence was a sale in interstate commerce, for making which, therefore, 
Kelly was not amenable to the laws of Tennessee. It is only necessary 
to say that the Kelly Case was decided more than two years prior to 
the passage of the Webb-Kenyon Act, and at a time, therefore, when 
intoxicating liquors in Tennessee possessed all the attributes of an 
article of interstate commerce. 

There being no federal question involved, and it appearing that 
plaintiffs and defendants are all citizens of Tennessee, this court is 
without jurisdiction to grant the injunctive relief prayed for. 

An order will be entered vacating the stay order heretofore made 
and denying the temporary injunction prayed for. 



AMERICAN SUGAR REFINING CO. v. McFARLAND et aL 

(District Court, E. D. I^oulsiana. January 17, 191C.) 

No. 15285. 

L Constitutional Law ^=>240 — Monopolies ^=>10 — Equal Pbotection of 
THE Laws — Classification. 

Act La. No. 10 of 1915, regulating the business of refining sugar, pro- 
vides that any person engaged in the business of refining sugar within 
the state, who shall systematically pay In Louisiana a less price for 
sugar than he pays in any other state, shall be prima fade presumed to 
be a party to a monopoly or combination in restraint of trade or com- 
merce, and upon conviction thereof subject to a fine of $500 a day for the 
period during which he is adjudged to have done so, and that the business 
of refining sugar within the meaning of that act is thereby defined to be 
that of any concern that buys or refines raw or other sugar exclusively, 
or that refines raw or other sugar from sugar taken on toll, or that buys 
and refines more raw or other sugar than the aggregate of the sugar pro- 
duced by it from cane grown and purchased by it. Beld^ that the dis- 
crimination 1}etween the sugar refiners to which it applies and buyers of 
sugar not engaged in refining, or refiners of sugar not engaged in refining 
in Louisiana, or not buying or refining more sugar than the aggregate of 
that produced from cane grown and purchased by them, or not buying 
sugar in any other state, is such a denial of the equal protection of the 
laws to the refiners to which it applies as to render the statute invalid 
and unenforceable, as it makes the fact of one's ownership of property 
in Louisiana the test of criminality, and makes an arbitrary selection of 
the parties who shall be subjected to its penal provisions, without regard 
to any difference between their delinquency and that of others. 

[Ed. Note.-— For other cases, see Constitutional Law, Cent Dig. tl 688, 
692, 693, 697-699; Dec Dig. <d=»240; Monopolies, Cent Dig. S 9; Dea 
Dig. «S=>10.] 
2. Injunction ^=»10o — Subjects of Relief — Enjoining Enforcement of 
Statute. 

A sugar refining company, within the class to which Act La. No. 10 of 
1915, regulating the business of sugar refining, applies, is entitled to in- 
junctive relief against the enforcement of such statute. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. t§ 178, 179; Dec 
Dig. <S=»105.] 

^=s»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests 6 Indexes 

Digitized by VjOOQIC 



AMERICAN SUGAR REFINING GO. Y. M'FARLAND 285 

3. IifJUNcnoN ^==>21 — Gbouitdb fob Denial — Coming into Coxtbt with Un- 
CLEAN Hands. 

That a sugar refining company, seeking Injunctive relief against the 
enforcement of a statute regulating the business of buying and. refining 
sugar, and arbitrarily discriminating between parties engaged in such 
business, has In the past been guilty of alleged harmful and lawless prac- 
tices In the conduct of its business, Is not ground for denying injunctive 
relief, as such relief will not protoot it from the consequences of any past 
misconduct, or enable it in the future to do anything which it has not a 
right to do. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. { 19; Dec. Dig. 
«=»21.] 

In Equity. Suit by the American Sugar Refining Company against 
William N. McFarland and others. On application by complainant 
for an interlocutory injunction. Injunction granted. 

This cause came on to be heard on the application of complainant for an in- 
terlocutory injunction during the pendency of the suit at this term and was 
argued by counsel, and thereupon, upon consideration thereof, and for the 
written reasons on file, it is ordered, adjudged, and decreed as follows, viz.: 
That the defendants, and each of them, be and they are hereby enjoined and 
restrained, during the pendency of this suit and until a final decree herein, 
from enforcing or attempting to enforce, or causing to be enforced or attempt- 
ed to be enforced, against the American Sugar Befining Company, the com- 
plainant herein, the provisions of Act Na 10 of the Extraordinary Session of 
the General Assembly of Louisiana of 1015, and any and all regulations which 
may be formulated or promulgated thereunder. Done and signed at New 
Orleans, this 17th day of January, 1016. 

Joseph W. Carroll, George Denegre, and Hugh C. Cage, all of New 
Orleans, La., and James M. Beck, of New York City, for complainant. 

Ruffin G. Pleasant, Atty. Gen., of Louisiana, and Donelson Caffery, 
of New Orleans, La., for defendants. 

Before WALKER, Circuit Judge, and NEWMAN and FOSTER, 
District Judges. 

PER CURIAM. [1] This suit brings into question the validity of 
an act of the Legislature of Louisiana, approved June 10, 1915, which 
purports to regulate the business of refining sugar and to prohibit cer- 
tain irregularities and practices in that business. 

"Unless the Legislature may arbitrarily select one corporation or one class 
of corporations, one individual or one class of individuals, and visit a pen- 
alty upon them which is not imposed upon others guilty of like delinquency 
this statute cannot be sustained. « • « Arbitrary selection can never be 
Justified by calling it classification. The equal protection demanded by the 
Fourteenth Amendment forbids this." Gulf, Colorado & Santa F6 Railway v. 
Klis, 165 U. S. 150, 150, 17 Sup. Ct 256, 25S (41 L. Ed. 666). 

*'A state may in Its wisdom classify property for purposes of taxation, and 
the exercise of its discretion is not to be questioned In a court of the United 
States, so long as the classification does not Invade rights secured by the 
CoDstitution of the United States. But different considerations control when 
the state, by legislation, seeks to regulate the enjoyment of rights and the 
pursuit of callings connected with domestic trade. In prescribing regulations 
for the conduct of trade. It cannot divide those engaged in trade into classef^ 
and make criminals of one class if they do certain forbidden things, while 
allowing another and favored class engaged in the same domestic trade to do 
the same things with impunity. It Is one thing to exert the power of taxa- 
tion 80 as to meet the expenses of government, and at the same time, indirectly, 
to build up or protect particular interests or industries. It Is quite a different 

•»For other cases see same topic A KEY-NUMBER in all Key-Numbered Digests A Indexes 
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thing for the state, nnder Its general police power, to enter the domain of 
trade or commerce, and discriminate against some by declaring that particular 
classes within its jurisdiction shall be exempt from the operation of a general 
statute making it criminal to do certain things connected with domestic trade 
or commerce. Such a statute is not a legitimate exertion of the power of 
classification, rests upon no reasonable basis, is purely arbitrary, and plainly 
denies the equal protection of the laws to those against whom it discriminates." 
Connolly v. Union Sewer Pipe Company, 184 U. S. 562, 22 Sup. Ct 431, 46 li. 
Ed. 679. 

As to what constitutes arbitrary selection, as distinguished from le- 
^al classification, see, also, Watson v. Maryland, 218 U. S. 173, 30 
Sup. Ct. 644, 54 L. Ed. 987. That the statute in question is a case of 
arbitrary selection of those who are sought to be made the victims of 
the penalties it prescribes', in the absence of any "fair reason for the law 
that would not require with equal force its extension to others whom 
it leaves untouched," we think is demonstrated by a statement of its 
methods of selecting those engaged in the sugar trade who are to be 
subject to its provisions, and of distinguishing them from others en- 
gaged in the same business whom it leaves untouched. A prime ob- 
ject of the statute, plainly disclosed by its provisions, is to .prevent only 
particularly described persons or corporations engaged in the business 
of refining sugar in Louisiana from systematically paying in Louisiana 
a less price for sugar than they pay in other states, and to force them 
into the practice of paying as much for sugar bought by them in that 
state as they pay in any other state, by subjecting their refineries to 
seizure and sale if they discontinue the purchase of sugar in Louisiana 
in the way contemplated by the act. The statute provides : 

"Tliat any person engaged in the business of refining sugar within this state 
who shall systematically pay in Louisiana a less price for sugar than he pays 
in any other state shall be prima facie presumed to be a party to a monopoly or 
combination or conspiracy in restraint of trade and commerce, and upon con- 
viction thereof shall be subject to a fine of five hundred dollars a day for the 
period during which he is adjudged to have done sa" Act La. No. 10 of 1915, 
8 7. 

This provision is the heart of the statute. Other provisions are but 
means for enforcing the requirement of this one. If this provision is 
stricken out, the statute is practically inoperative. Another section of 
the statute provides that: 

"The business of refining sugar within the meaning of this act is hereby 
defined to be that of any concern that buys or refines raw or other sugar 
exclusively, or that refines raw or other sugar from sugar taken on toll, or 
that buys and refines more raw or other sugar than the aggregate of the 
sugar produced by it from cane grov^n and purchased by it" 

This exempts from the operation of the act any one engaged in the 
purchase of sugar, though he is also engaged in tiie business of refin- 
ing sugar, if he does not carry on that business in Louisiana, and ex- 
empts him, though he may carry on that business in Louisiana, if in 
doing so he does not buy and refine 4Tiore raw or other sugar than the' 
aggregate of the sugar produced by him from cane grown and purchas- 
ed by him. One engaged in Louisiana in the business of sugar re- 
fining, as defined by the statute, may, if he does not buy sugar in any 
other state, systematically pay in Louisiana a less price for sugar than 
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any one else pays in any other state, without subjecting himself to the 
adverse prima facie presimiption and penalties prescribed by the act. 
One engaged in the business of purchasing sugar, if he is not also en- 
gaged in the business of refining, may, without violating the act, sys- 
tematically pay in Louisiana a less price for sugar than he pays in any 
other state. One who is engaged in the sugar refining business any- 
where else in the world, except in the state of Louisiana, may, with- 
out subjecting himself to any of the penal consequences provided for 
by the act, systematically pay in Louisiana a less price for sugar than 
he pays in any other state. We cannot conceive of any fair reason for 
exempting such a person from the operation of the act, and at the 
same time subjecting to its penal provisions one whose situation and 
conduct are exactly the same in every particular, except that his re- 
finery is located in Louisiana, while the exempt person's refinery is 
located elsewhere. The result is to make the fact of one's ownership 
of property in Louisiana the test of the criminality of his conduct in 
buying a commodity in that state. We take it that a purpose of the 
statute was to prevent a practice resulting in the undue depreciation 
of the price of a commodity of the state. But the statute undertakes 
to prevent such a practice only in the case of certain buyers, leaving 
beyond the reach of the prohibition other buyers whose practices may 
be identical and equally harmful in their tendencies. A discrimination 
between two buyers of a commodity of a state, which results in im- 
puting criminaUty to the conduct of one of them in making his pur- 
chases if he owns property or carries on another business in the state, 
while exactly the same conduct of another is left free of such an im- 
putation, though he owns the same kind of property or is engaged in 
the same business, but not in the same place, is not based on any dif- 
ference between the conduct of the one and that of the other. Those 
who are attempted to be subjected to the penal provisions of the act 
are determined by an arbitrary selection, wholly without regard to 
any difference between their delinquency and that of others whom the 
statute leaves untouched. This is such a denial of the equal protec- 
tion of the law as renders the statute invalid and unenforceable. 

[2] The case is one warranting relief by injunction. Ex parte 
Young, 209 U. S. 123, 28 Sup, Ct 441, 52 L. Ed. 714, 13 L. R. A. (N. 
S.) 932, 14 Ann. Cas. 764. 

[3] The suggestion has been made that, even though the statute in 
question is an invalid one, a court of equity should not stay the en- 
forcement of it against the plaintiff, because it comes into court with 
unclean hands, in that in its conduct of the business in which it is en- 
gaged it has been guilty of harmful and lawless practices. As the 
granting of the relief sought cannot be made the means of protecting 
the plaintiff from the consequences of any misconduct of which it 
may have been guilty, or of enabling it in the future to do anything 
which it has not a right to do, we are not of opinion that the doors of 
a court of equity properly may be closed to the plaintiff because of 
some former delinquency on its part with reference to which the aid of 
the court is not asked or given. The wrong of a plaintiff which may 
be mvoked to defeat his claim to equitable relief must have an inime- 
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diate and necessary relation to the equity for the enforcement of which 
he prays. Talbot v. Independent Order of Owls, 220 Fed. 660, 136 
C. C. A. 268. 

The conclusion is that an interlocutory injunction should issue as 
prayed for; and it is so ordered. 



UNITED STATES v. OUBTIS. 
(District Court, N. D. New York, Februarj 7, 1916.) 

1. Poisons ^=»4 — Obimiital Offenses— Sales bt Dealebs. 

Harrison Narcotic Law (ActDea 17, 1914, c. 1) { 2, 88 Stat 785, pro- 
Tides, relative to opium or coca leaves, or any compound or preparation 
thereof, that It shall be unlawful to sell any of such drugs, except in pur- 
suance of a written order of the person to whom the article Is sold, but 
that nothing contained therein shall apply to the distribution of any 
such drugs to a patient by a physician registered thereunder in the course 
of his practice, provided that such physician shall keep a record of all 
such drugs dispensed, nor to the sale of any of such drugs by a dealer 
to a consumer under a written prescription Issued by a, physician regis- 
tered thereunder. Beld, that a physician who Issues a prescription for an 
unusually large amount of the drugs, which prescription shows on Ita 
face that the quantity prescribed la unreasonable and unusual, or a 
dealer who fills such a prescription or order Issued by a physician, is 
guilty of an offense, unless the prescription Indicates the necessity for 
such an unusual quantity. 

[Ed. Note.— For other cases, see Poisons, Cent Dig. i 2; Dec. Dig. 

2. I'oisoNs ^=>4 — Cbiminal Offenses — Sales bt Dealebs. 

Under Harrison Narcotic Law, S 6, providing that the provisions of 
that act shall not apply to the sale of preparations and remedies not con- 
taining more than two grains of opium, provided they. are sold as medi- 
cines and not to evade the Intent of that act, the sale or dispensing of 
large and unusual quantities of the drugs, unaccompanied by explanation 
as to the necessity therefor. Is the sale and dispensing thereof for the very 
purpose of evading the Intent of the act, and unlawful. 

[Ed. Note. — For other cases, see Poisons, Gent Dig. i 2; Dec. Dig. 

8. Poisons ^=>9 — Cbiminal Pbosecutions — Indictment. 

Harrison Narcotic Law, t 1, makes it unlawful for any person required 
to register thereunder to sell any of the drugs to which that act applies 
without having registered and paid the special tax therein provided for. 
Section 8 makes It unlawful for one who has not registered and paid the 
special tax to have In his possession or under hla control any of such 
drugs, and provides that such possession or control shall be presumptive 
evidence of a violation of that section, and also of a violation of section 1. 
An Indictment charged that In violation of section 1 defendant unlawfully 
sold, dispensed, and distributed morphine sulphate tablets aa a dealer to 
a consumer. Held, that this was equivalent to charging that he had them 
in his possession, and hence an offense was charged; but, as the of- 
fenses were charged as violations of section 1, proof of registration and 
the payment of the special tax would be a complete defense. 

[Ed. Note, — For other cases, see Poisons, Cent Dig. { 6; Dec. Dig. 

^=:>For other cases see same topic A KEY-NUMBER in all Key-Numbered Digesu & Indexes 



Digitized by 



Google 



UNITED 8TATBS V* CURTIS 

Frederick W. Curtis was indicted for alleged violations of the act 
of Congress approved December 17, 1914, and known as the "Harri- 
son Narcotic Law." On demurrer to the indictment. Demurrer over- 
ruled. 

Harry V. Borst, Asst. U. S. Atty., of Amsterdam, N. Y, 
E. Deane Vincent, of Troy, N. Y., for defendant 

RAY, District Judge. The indictment was found and filed Janu- 
ary 10, 1916, and contains two counts. The first count charges that 
Frederick W. Curtis on or about the 2d day of March, 1915, at the 
city of Troy, Northern district of New York, in violation of the pro- 
visions of section 1 of the act of December 17, 1914, and the acts 
amendatory thereof and supplemental thereto, 

"did nnlawfully, wrongfully, and knowingly sell, dispense, and distribute to 
tfre. J. McCullough 100 quarter-grain tablets of morphine sulphate, the said 
moTphine sulphate tablets being a compound, manufacture, salt, derivative, and 
preparation of opium, and which said morphine tablets were sold, dispensed, 
and distributed by the said Frederick W. Curtis as a dealer to a consumer 
onder and in pursuance of a written prescription issued by a physician regis- 
tered under the said act, and which said prescription did not indicate that 
the said morphine sulphate tablets were for the treatment of an addict or 
babitue to effect a cure, or for a patient suffering from an incurable or chronic 
disease, and which said 100 quarter^grain morphine sulphate tablets were 
more than was necessary to meet the immediate needs of the patient, con- 
trary to the form of the statute in such case made and provided, and against 
the peace and dignity of the United States of America.*' 

The second count of the indictment charges that the said defendant, 
at the city of Troy, in the Northern district of New York, on or about 
the 4th day of March, 1915, and at divers times between the said 4th 
day of March, 1915, and the 22d day of November, 1915, in violation 
of the said act, plainly referring to it, 

"did unlawfully, wrongfully, and knowingly seU, dispense, and distribute 10,900 
quarter-grain morphine sulphate tablets to Mrs. J. McCuUough, said morphine 
snlitote tablets being a compound, manufacture, salt, derivative, and prepara- 
tion of opium, and which said morphine sulphate tablets were sold, dispensed, 
and distributed by the said Frederick W. Curtis as a dealer to a consumer 
under and in pursuance of 109 written prescriptions issued by a physician, 
and which said written prescriptions were each for 100 quarter-grain morphine 
sulphate tablets, and which said prescriptions did not indicate that the said 
morphine sulphate tablets were for the treatment of an addict or habitu6 to 
effect a cure, or for a patient suffering from an incurable or chronic disease, 
and which said 109 prescriptions did not show a decreasing dosage or reduc- 
tion of the quantity prescribed, and which said prescriptions were for a 
qnantlty more than was necessary to meet the immediate needs of a patient, 
contrary to the form of the statute in such case made and provided, and 
against the peace and dignity of the United States of America." 

The defendant, Frederick W. Curtis, demurs to this indictment and 
to each count thereof on the ground : 

That 'the acts of defendant averred in said indictment as constituting a 
crime against the peace and dignity of the United States of America are not 
prohibited by any law of the United States of America. That the acts of de- 
fendant averred in said indictment as a crime against the peace and dignity 
229 F.— 19 
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of the United States of America violated no law of the United States of 
America." 

[1] The question presented, therefore, is: May a dealer in the 
narcotic drugs mentioned in the statute knowingly sell, dispense, and 
distribute on a written prescription issued by a physician duly regis- 
tered under the act, at one time and under one prescription, 100 
quarter-grain tablets of morphine sulphate, such prescription not in- 
dicating that the said morphine sulphate tablets are for the treatment 
of an addict or habitue to effect a cure, or for a patient suffering from 
an incurable or chronic disease ; it being known to tlie seller that such 
quantity of 100 quarter-grain morphine sulphate tablets are more than 
are necessary to meet the immediate needs of the patient holding the 
prescription and to whom the tablets are sold? 

If a dealer without violating the law may do this, then, to a cus- 
tomer holding the prescription of a physician which does not indicate 
that the morphine tablets are for the treatment of an addict or habitue 
to effect a cure, or for a patient suffering from an incurable or chronic 
disease, and knowing that the quantity prescribed or called for by the 
prescription is more than is necessary to meet the immediate needs 
of the patient, he may sell and deliver or dispense and distribute any 
amount of such drug, provided only die amount sold, dispensed, or 
distributed is called for by the prescription. In short, there is no 
limitation on the amount tliat may be sold, dispensed, and distributed 
by the dealer, provided the amount sold or distributed is called for 
by the prescription issued by the registered physician. 

I am not impressed with the contention of the learned counsel for 
the defendant that this indictment does not charge the commission 
of an indictable offense under the provisions of the act referred to. 
It is quite true that the act does not prescribe or limit in terms the 
amount in weight or quantity of opium or coca leaves, or any comi- 
pound, manufacture, salt, derivative, or preparation tiiereof, which 
may be sold, dispensed, or distributed by a dealer to a consumer un- 
der and in pursuance of a written prescription issued by a physician, 
dentist, or veterinary surgeon registered under the act. It is also true 
that the act does not in terms limit in weight or quantity the amount 
of such drugs which a physician, dentist, or veterinary surgeon regis- 
tered under the act may prescribe in the course of his professional 
practice only. However, it is self-evident, I think, that by section 2 
of the act Congress has made it an offense and unlawful for any per- 
son to sell, barter, exchange, or give away any of the aforesaid drugs, 
except in pursuance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form to be issued 
in blank for that purpose by the Commissioner of Internal Revenue. 
It is provided that nothing contained in section 2 shall apply to the 
dispensing or distribution of any of the aforesaid drugs to a patient 
by a physician, dentist, or veterinary surgeon registered under this 
act "in the course of his professional practice only/' provided that 
the physician, etc., shall keep a record of all such drugs dispensed or 
distributed, showing the amount dispensed or distributed, etc. Subdi- 
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vision "b" of section 2 also provides that nothing contained in section 
2 shall apply — 

"to the sale, dispensing, or distribution of any of the aforesaid drugs by a 
dealer to a consumer under and in pursuance of a written prescription issued 
by a physician, dentist, or veterinary surgeon registered under this act/' etc. 

It is plain, it seems to me, that it was the purpose of Congress to 
limit the quantity of these drugs that may be sold or dispensed by a 
dealer under and pursuant to a written order issued by a physician, 
and to limit the amount and quantity to such an amount and quantity 
as is or ought to be called for by a prescription issued by the physician 
"in the course of his professional practice only." Section 2 says in 
terms that nothing contained in this section shall apply : 

"(b) To the sale, dispensing or distribution of any of the aforesaid drugs by 
a dealer to a consumer under and in pursuance of a written prescription is- 
sued by a physician, dentist or veterinary surgeon registered under this act*' 

And then follows a proviso that the prescription shall be dated and 
signed and that the prescription shall be preserved, etc. Is it reason- 
able or probable that Congress intended that physicians may prescribe 
unlimited quantities and that dealers may fill such prescriptions ? Sec- 
tion 1 of the act contains this provision : 

"That the commissioner of Internal Revenue, with the approval of the 
Secretary of the Treasury, shall make all needful rules and regulations for 
carrying the provisions of this act into effect" 

Treasury Department regulation 2172, issued by the Treasury De- 
partment, dated March 9, 1915, and signed by David A. Gates, Act- 
ing Commissioner of Internal Revenue, and approved by W. G. Mc- 
Adoo, Secretary of the Treasury, contains the following : 

"Fraudulent Prescriptions. — ^A druggist, when receiving a prescription for 
any of the drugs coming within the scope of this law, should carefully scru- 
tinize such prescription, and where he has reason to believe that the same Is 
forged, or that the quantity of drug prescribed is unusually large, he should, 
before filUng such prescription, satisfy himself that the same is genuine and 
properly prepared. Every druggist should know the signature of the repu- 
table, legitimate physicians in his locality, and should he fill a fraudulent prer 
scription he would be liable to prosecution." 

A prescription, even if issued by a physician, v^hich on its face calls 
for an unusually and unreasonably large quantity of the drug, is 
fraudulent of course, as it bears internal evidence tliat it is not is- 
sued in good faith and that it is not a prescription. Treasury De- 
partment circular No. 2200, dated May 11, 1915, says: 

"While the law does not limit or state the quantity of any of the narcotic 
drags that may be so dispensed or prescribed at one time, it does provide Uiat 
It shall be unlawful to obtain by means of order forms any of the aforesaid 
drugs for any purpose other than the use, sale, or distribution thereof In the 
'coDdact of a lawful business in said drugs or in the legitimate practice of his 
profession' ; further, that all preparations and remedies containing narcotic 
drags coming v^thin the scope of this act are *sold, distributed, given away, 
dispensed, or possessed as medicines and not for the purpose of evading the 
intentions and provisions of this act'; and it is further provided that it 
sball be unlawful for any person not registered to have in his possession or 
OQder his control any of the drugs^ preparations, or remedies 'which have 
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not been prescribed in good faith by a physician, dentist, or veterinary snr^ 
geon registered under this act' 

"Therefore where a physician, dentist, or veterinarian prescribes any of 
the aforesaid drugs in a quantity more than is apparently necessary to meet 
the immediate needs of a patient in the ordinary case, or where it is for the 
treatment of an addict or habitu6 to effect a cure, or for a patient suffering 
from an incurable or chronic disease, such physician, dentist, or veterinary 
surgebn should indicate on the prescription the purpose for which the unusu- 
al quantity of the drug so prescribed is to be used. In cases of treatment 
of addicts these prescriptions should show the good faith of the physician in 
the legitimate practice of his profession by a decreasing dosage or reduction of 
the quantity prescribed from time to time, while, on the other hand, in cases 
of chronic or incurable diseases such prescriptions might show an ascending 
dosage or increased quantity. Registered dealers filling such prescriptions 
should assure themselves that the drugs are prescribed in good faith for the 
purpose indicated thereon, and, if there is reason to suspect that the pre- 
scriptions are written for the purpose of evading the intentions of the law, 
such dealers should refuse to fill same." 

This is a construction of the law and of its meaning, intent, and 
purpose. It shows what is and what is not a prescription, and what 
sort of an order a registered dealer, holding a license showing he has 
paid the special tax, under the law, may fill. I am of the opinion, and 
hold, that a physician who issues a prescription for an unusually large 
amount of these drugs, or of any one of them, and which prescrip- 
tion shows on its face that the quantity prescribed is unreasonable 
and unusual, is guilty of an offense under the law, unless such pre- 
scription indicates the necessity therefor ; and I am also of the opinion, 
and hold, that the dealer who fills such a prescription or order issued 
by a physician is guilty of an offense under the law. If not so, then, 
as already stated, physicians may prescribe unlimited quantities, and 
druggists may fill the prescriptions with impunity, and thus many of 
the evils sought to be remedied by the enactment of the so-called Har- 
rison Narcotic Law will be augmented, instead of being remedied. 

[2] Section 6 of the act provides that: 

'*The provisions of this act shall not be construed to apply to the sale, dis- 
tribution, giving away, dispensing, or possession of preparations and remedies 
which do not contain more than two grains of opium: • • • Provided, 
that such remedies and preparations are sold, distributed, given away, dis- 
pensed, or possessed as medicines and not for the purpose of evading the In- 
tentions and provisions of this act" 

It is evident to my mind that the sale, distribution, giving away, or 
dispensing of large and unusual quantities of these drugs, unaccom- 
panied by explanation as to the necessity therefor, are sales and dis- 
pensing of the drug for the very purpose of evading the intentions 
and provisions of the act and therefore unlawful. 

[3] Section 8 of the act provides : 

''That it shall be unlawful for any person not registered under the provisions 
of this act, and who has not paid the special tax provided for by this act, to 
have in his possession or under his control any of the aforesaid drugs; and 
such possession or control shall be presumptive evidence of a violation of this 
section, and also of a violation of the provisions of section 1 of UUs act" 

Both counts of the indictment under consideration charge that the 
defendant, Frederick W. Curtis, "did unlawfully, wrongfully, and 
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knowingly sell, dispense, and distribute * * * morphine sulphate 
tablets," and that he sold and dispensed same as a dealer to a consum- 
er, etc. This is equivalent to charging; that he had these drugs in his 
possession. In United States v. Wilson (D. C.) 225 Fed. 82, it was held : 

"Harrison Anti-Narcotic Law Dec. 17, 1914, t 8, establishes the rule of evi- 
dence that, npon proof that a defendant was producing, Importing, manufac- 
turing, dealing In, dispensing, selling, distributing, or giving away, as men- 
tioned in section 1, cL 1, opluih or coca leaves, and that a narcotic was 
found in his possession, he Is presumptively guilty of violating the act, that 
then the burden of proof is upon defendant to show affirmatively that he is 
not one of the class mentioned in section 1 as being required to register, or, 
if so, that he had registered and paid the special tax." 

If this be good law, then this indictment charges an offense, for it 
clearly charges that the defendant had the drugs in his possession at 
the time mentioned in the indictment, else he could not have sold, dis- 
pensed, and distributed them to the person named in the indictment. 
If in point of fact the defendant had registered and paid the special 
tax, then proof of such facts on the trial of the indictment will be a 
complete defense, and result in the acquittal of this defendant, inas- 
much as both counts charge a violation of section 1 of the act, while 
the particular counts specified constitute an offense under and a vio- 
lation of section 2 of the act, as the defendant is not within the ex- 
ception of subdivision "b" of such section. 

As I understand the purpose of the pleader, there should be a new 
indictment, and the one under consideration should be dismissed. I 
am familiar with the holding in United States v. Friedman (D. C.) 224 
Fed. 276, but am imable to agree with the learned judge who decided 
that case. 



OBVIG DAMPSEIBSEIiSKAP AGTIESELSKABET y. NEW YORK ft 
BBRMUDBZ CO. et al. 

AGTIESELSKABET NEPTUN y. SAME. 

(District Ck>nrt, E. D. New York. August 18, 1015.) 

WrPNEssBS ^=s>306^ — Oonstitutional PaiyiusoK — ConPORATioNa — "Pebson." 
A corporation is not a "person,'' within the meaning of the word as used 

In Ck)nst. U. S. Amend. 6, and cannot refuse to answer interrogatories 

attached to a Ubel in admiralty on the ground that its answers may tend 

to incriminate it 
[Ed. Note. — For other cases, see Witnesses, Gent. Dig. §{ 1058-1060; 

Dec Dig. <5=»306w 
For other definitions, see Words and Phrases, First and Second Series, 

Person.] 

In Admiralty. Suit by the Orvig Dampskibselskap Actieselskabet 
and by the Actieselskabet Neptun against the New York & Bermudez 
Company and the Hamburg- Amerikanische Packetfahrt Actien Gesell- 
schaft. On objection by the second defendant to answering certain 
interrogatories attached to the libel. Objection overruled. 

^=>For oUier cases see same topic ft KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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Ralph James M. Bullowa, of New York City, for libelants. 
Haight, Sandford & Smith, of New York City (Edward Sandford 
and Wharton Poor, both of N6w York City), for respondents. 

VEEDER, District Judge. The respondent Hamburg-Amerikan- 
ische Packetfahrt' Actien Gesellschaft objects to answering certain 
interrogatories attached to the libel, "upon the ground that for the 
respondent to answer any of such interrogatories might tend to in- 
criminate it." It appears that the respondent is now under indictment 
in the District Court for the Southern District of New York charged 
with conspiracy in connection with the very matters concerning which 
the libelant seeks to obtain information from the respondent under 
the interrogatories mentioned. It is clear that any direct answer to 
the interrogatories might incriminate the respondent. Hence the sole 
question before the court is whether the respondent, as a corporation, 
may invoke the privilege. 

Apparently this court is precluded from considering this question 
upon principle by the reasoning, if not by the actual decision, of the 
Supreme Court in Hale v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 
SO L. Ed. 652, and companion cases decided on the same day, particu- 
larly Nelson v. United States, 201 U. S. 92, 26 Sup. Ct. 358, 50 L- 
Ed. 673. In Hale v. Henkel, where, in a proceeding under the Sher- 
man Act (Act July 2, 1890, c. 647, 26 Stat. 209), an officer of a cor- 
poration refused to testify or to produce books and papers on the 
ground of self-incrimination, the court held that so far as the wit- 
ness was concerned personally he was protected by the immunity pro- 
vision of that act, and that he could not set up the privilege of the 
corporation. Obviously, the privilege could be claimed for a corpora- 
tion only through its officer. The reasoning of the court is adverse 
to such right: 

"But it Is further insisted that, while the Immunity statute may protect 
individual witnesses, it would not protect the corporation of which appellant 
was the agent and representative. This is true, but the answer is that it was 
not designed to do so. The right of a person under the Fifth Amendment to 
refuse to incriminate himself is purely a personal privilege of the witness. It 
was never intended to permit him to plead the fact that some third person 
might be incriminated by his testimony, even though he were the agent of 
such person. A privilege so extensite might be used to put a stop to the ex- 
amination of every witness who was called upon to testify before the grand 
Jury with regard to the doings or business of his principal, whether such 
principal were an individual or a corporation. The question whether a cor- 
poration is a 'person' within the meaning of this amendment really does not 
arise, except perhaps where a corporation is called upon to answer a bill of 
discovery, since it can only be heard by oral evidence in the person of some 
one of its agents or employes. The amendment is limited to a person who shall 
be compelled in any criminal case to be a witness against JUmself, and If he 
cannot set up the privilege of a third person, he certainly cannot set up the 
privilege of a corporation. ♦ ♦ ♦ If, whenever ^n officer oiJ employs of a 
corporation were summoned before a grand jury as a witness, he could refuse 
to produce the books and documents of such corporation, upon the ground that 
they would incriminate the corporation itself, it would result in the failure 
of a large number of cases where the illegal combination was determinable 
only upon the examination of such papers. Conceding that the witness was 
an officer of the corporation under investigation, and that he was entitled to 
assert the rights of the corporation with respect to the production of its books 
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and papers, we are of the opinion that there is a clean distinction in this 
particular between an indiridaal and a corporation, and that the latter has 
DO right to refuse to submit its books and papers for an examination at the 
niit of the state. The Individual may stand upon his constitutional rights as 
a citizen. He is entitled to carry od. his private business in his own way. His 
power to contract is unlimited. He owes no duty to the state or to his neigh- 
bors to divulge his business, or to op^i his doors to an investigation, so far as 
it may tend to criminate him. He owes no such duty to the state, since he 
receives nothing therefrom, beyond the protection of his life and property. 
His rights are such as existed by the law of the land long antecedent to the 
organization of the state, and can only be taken from him by due process of 
law, and in accordance with the Constitution. Among his rights are a refus- 
al to iDcriminate himself, and the immunity of himself and his property from 
arrest or seizure except under a warrant of the law. He owes nothing! to 
tbe public so long as he does not trespass upon their rights. Upon the other 
hand, the corporation is a creature of the state. It is presumed to be in- 
corporated for tbe benefit of the public. It receives certain special privileges 
and franchises, and holds them subject to the laws of the state and the limi- 
tations of its charter. Its powers are limited by law. It can make no con- 
tract not authorized by its diarter. Its rights to act as a corporation are 
only preserved to It so long as it obeys the laws of its creation. There is a 
reserved right in the Legislature to investigate its contracts and find out 
whether it has exceeded its i)owers. It would be a strange anomaly to hold 
that a state, having chartered a corporation to make use of certain franchises, 
conld not in the exercise of its sovereignty inquire how these franchises had* 
been employed, and whether they had been abused, and demand the produc- 
tion of the corporate books and papers for that purpose. The defense amounts 
to this: That an officer of a corporation, which is charged with a criminal 
violation of the statute, may plead the criminality of such corporation as a 
refusal to produce its books. To state this proposition is to answer it. While 
an Individual may lawfully refuse to answer incriminating questions unless 
protected by an Immunity statute, it does not follow that a corporation, vested 
with special privileges and franchises, may refuse to show its hand when 
charged with an abuse of such privileges." 

Further on the court said : 

''Although, for the reasons above stated, we are of the opinion that an 
officer of a corporation which is charged with a violation of a statute of the 
state of its creation, or of an act of Ck>ngre6s passed in the exercise of its 
constitutional powers, cannot refuse to produce the books and papers of such 
corporation, we do not wish to be understood as holding that a corporation is 
not entitled to immunity, under the Fourth Amendment, against unreiisonahle 
searches and seizures." 

The opinion of the majority of the court was delivered by Mr. Jus- 
tice Brown. Mr. Justice Harlan and Mr. Justice McKenna delivered 
sq)arate concurring opinions. The former, while concurring ''entirely 
in what is said in the opinion of the court * * * as to the scope 
of the Fifth Amendment to the Constitution/' added: 

"In my opinion, a corporation • • • cannot claim the immunity given 
by the Fourth Amendment; for it is not a part of the 'people,* within the 
meaning of that amendment. Nor is it embraced by the word 'persons' in 
tbe amendment.** 

Mr. Justice McKenna concurred in the judgment, "but not in all 
the propositions declared by the court" : 

"There are certainly strong reasons for the contention that, if corporations 
cannot plead the immunity of the Fifth Amendment, they cannot plead the 
imnnmity of the Fourth Amendment. The protection of both amendments, it 
can be contended, is against the compulsory production of evidence to be used 
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in criminal trials. Such warrants are used in aid of public prosecutions 
(Ck)oley, Constitutional Um, [Qth Ed.] 364), and in Boyd v. United States, 116 
U. S. 616 [6 Sup. Gt. 524, 29 L. Ed. 746], a relation between the Fourth Amend- 
ment and the Fifth Amendment was declared. It was said the amendments 
throw great light on each other, for the "unreasonable searches and seizures" 
condemned in the Fourth Amendment are almost always made for the pur- 
pose of compelling a man to give evidence against himself, which in criminal 
cases is condemned in the Fifth Amendment; and compelling a man '*ln a 
criminal case to be a witness against himself," which is condemned in the 
Fifth Amendment, throws light on the question as to what is an ''unreason- 
able search and seizure" within the meaning of the Fourth Amendment. And 
we have been unable to perceive that the seizure of a man's private books 
and papers to be used in evidence against him is substantially different from 
compelling him to be a witness against himself.' Boyd v. United States is 
still recognized, and if its reasoning remains unlmpairedt and the purpose and 
effect of the Fourth Amendment receivefs illumination from the Fifth, or, to 
express the Idea differently, if the amendments are the complements of eadi 
other, directed against the different ways by which a man's inununity from 
giving evidence against himself may be violated, it would seem a strong, If not 
an inevitable, conclusion that, if corporations have Jiot such immunity, 
they can no more claim the protection of the Fourth Amendment than they 
can of the Fifth." 

Mr. Justice Brewer, with whom the Chief Justice concurred, dis- 
' sented : 

"The immunities and protection of articles 4, 5, and 14 of the Amendments 
to the federal Ck>nstitution are available! to a corporation so far as in the 
nature of things they are applicable. • • • The fact that a state corpora- 
tion may engage in business which is within the general regulating power of 
the national government does not give to Congress any right of visitation or 
any power to dispense with the immunities and protection of the Fourth and 
Fifth Amendments." 

In Nelson v. United States, supra, Mr. Justice McKenna, speak- 
ing for the court, said in considering the third contention of the plain- 
tiff in error: 

"That the evidence, documentary and oral, required to be produced, was in 
the nature of incriminating evidence, which the witnesses and the defendants 
are privileged from furnishing to the plliintiff under the provisions of the 
federal Ck>nstitution and the well-recognized principles of equity procedure. 
This contention asserts rights personal to the plaintiffs and rights of the cor- 
poration defendants In the suit The basis of both rights is the protection 
of the Fourth and Fifth Amendments to the Ck>nstitution of the United 
States. • * * The extent of the immunity [privilege?] and its application 
to corporations was considered in Hale v. Henkel and McAlister v. Henkel [201 
U. S. 90, 26 Sup. Ct 385, 50 L. Ed. 671], and decided adversely to the con- 
tention of plaintiffs in error.'' 

The varying expressions of opinion in Hale v. Henkel, supra, were 
commented upon by the Circuit Court of Appeals for the Third Cir- 
cuit in Cassatt v. Mitchell Coal & Coke Co., 150 Fed. 32, 81 C. C 
A. 80, 10 L. R. A. (N. S.) 99, where, however, the question under 
consideration was not involved. But in the case of International Min- 
ing Co. V. Pennsylvania R. R. Co., 152 Fed. 557, it was held by the 
Circuit Court for the Eastern District of Pennsylvania, upon the au- 
thority of Hale v. Henkel, supra, and Nelson v. United States, 201 
U. S. 92, 26 Sup. Ct. 358, 50 L. Ed. 673, that a corporation may not 
refuse to produce its books in an action against it to recover damages 
or penalties for a violation of the Interstate Commerce Act (Act Feb. 
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4, 1887, C. 104, 24 Stat. 379), on the ground that the evidence therein 
may incriminate it. Judge Holland expressed the opinion that the 
question had been practically disposed of by Hale v. Henkel. Inas- 
much as I am of that opinion, the respondent will be directed to 
answer the interrogatories. 

Although the order of July 29, 1915, as signed, gives the libelant 
leave to "amend the first interrogatory propounded to both respond- 
ents," the judge's memorandum on the respondent's exceptions shows 
that he referred to subdivision (d) of that interrogatory only. The 
respondent will be directed to answer subdivision (d) of the first in- 
terrogatory propounded to both respondents as amended; as to the 
remainder, (e) to (o), the respondent's exceptions are sustained. 



TULLY et al. v. TRIANGLE FILM CORP. et al 

(District Court, S. D. New York. February 2, 1910.) 

1 GoPTBioHTs ^=»81 — Suits for Infbinoement— Parties, 

Under equity rule 37 (198 Fed. xxvlll, 115 C. C. A, rxvlll), providing that 
all persons bavliig an Interest in tbe subject of tbe action and in. obtain- 
ing the relief demanded may join as plaintiffs, where the author of a 
copyrighted drama assigned the right to produce and present it upon the 
stage by a company of players, reserving all other rights, including the 
moving picture rights, the licensee was not a proper party to a suit for 
infringement of the copyright by producing a motion picture play, though 
this production would be financially injurious to the licensee by diverting 
peisons who might see the play from doing so, as the interest referred to 
in the rule means an interest in law, and does not include a possible in- 
jury for which a person has not retained for himself any right or redress. 
[Ed. Note. — For other cases, see Copyrights, Dea Dig. ^=>81.] 

2. Equity ^=9149 — ^Misjoinder of Parties Pi^intiff— Effbct. 

In a suit in equity, the misjoinder of a party plaintiff having no inter- 
est, and to whom no relief can be granted, renders the complaint multi- 
farious and devoid of equity, and requires the dismissal of the complaint 
[Ed. Note.— For other cases, see Equity, Ont Dig. H 842, 368-870; 
Dec Dig. <9=»149.] 

8. (^ptrights ^=»82 — Surra for Infrinosmbnt — ^Exhibits. 

Under the express provisions of Supreme Ck>urt rule 2 (29 Sup. Ot xlviii), 
in a suit for infringement, a copy of the work alleged to be infringed 
should accompany the complaint, or its absence should be explained. 

[Ed. Note.— For other cases, see Copyrights, (>nt Dig. §{ 72, 73 ; Dec. 
Dig. <g=»S2.] 

1 CoPTBiQHTS ^=»82 — ^Pleading — ^Amendment — Terms. 

Where, in a suit for infringement of a copyrighted drama, an incor- 
rect copy of the work was filed with the complaint, whether this required 
that plaintiff should, as a condition of amendment, be compelled to pay 
certain expenses incurred by defendants, was a matter that could be 
dealt with on the trial, when the trial judge could determine whether the 
differences between the copyrighted work and the manuscript submitted to 
the court were of real importance, or only of minor consequence, and it- 
would not be determined on a motion t6 dismiss. 

[Ed. Note. — For other cases, see Copyrights, CJent Dig. §§ 72, 73 ; Dec 
D ig. ^=982.] 

6=»ror other cases see same topio St KBY-NUMBBR in aU Key-Numbered Digests 4b Indexes 
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In Equity. Suit by Richard Walton TuUy and another against the 
Triangle Film Corporation and others. Bill dismissed. 

House, Grossman & Vorhaus, of New York City (Alfred Beek- 
mann, of New York City, of counsel), for plaintiffs. 

Walter N. Seligsberg and J. Hampden Dougherty, Jr., both of New 
York City, for defendants. 

MAYER, District Judge. The suit as alleged in the first paragraph 
of the complaint is one arising under the Copyright Law of tiie United 
States (Act March 4, 1909, c. 320, 35 Stat. 1075 [Comp. St. 1913, 
§§ 9517-9584]). The plaintiffs charge defendants with infringement 
of a cop)nrighted* drama known as "A Bird of Paradise." Defendants 
move to dismiss the bill because of a misjoinder of parties plaintiff 
and a failure to comply with rule 2 of the United States Supreme 
Court (29 Sup. Ct. xlviii). 

The bill alleges, in substance, that the plaintiff Tully, as the author 
and originator, composed and wrote a dramatic composition under the 
name of "A Bird of Paradise," and thereupon and in conformity with 
the Copyright Law obtained a copyright of which he is the sole owner. 
It is further alleged : 

'Third. That thereafter the said Richard Walton Tully duly transferred 
and assigned to the complainant Espladian Producing Ck)mpany the sole and 
exclusive right, license, and privilege to produce and present the said dramatic 
composition in the United States and Canada upon the stage by a company of 
players, reserving all other rights of every name and nature in and to the 
said dramatic composition unto himself, including the right to produce and 
present the same in motion picture photo play form, and that the complain- 
ants herein are jointly interested as aforesaid in the said dramatic composi- 
tion, and all and singular the right, title, and interest thereof, and in the 
conduct and result of this action." 

Finally, it is set forth that defendants have infringed and are in- 
fringing the copyright by the production of a motion picture photo play 
entitled "Aloha Oe." 

[1] From the foregoing it will be seen that the Espladian Producing 
Company is the exclusive licensee to produce the play "upon the stage 
by a company of players/' and that all other rights, such as motion 
picture rights, remain in and were reserved by Tully, the author. 
When, therefore, the Espladian Producing Company became such li-. 
censee, it did so with the knowledge that Tully at any time and at 
any place could produce a so-called motion picture photo play, and 
if Tully could do this tlien, of course, any licensee of his could do the 
same. It seems to me entirely clear that the Espladian Producing 
Company has no right or interest in respect of the presentation by 
on pictures of "A Bird of Paradise." Equity rule 37 (198 Fed. 
ii, 115 C. C. A. xxviii) provides: 

11 persons having an interest in the subject of the action and in ob- 
ig the relief demanded may join as plaintiffs. ♦ ♦ ♦ Persons having 
ited interest must be joined on the same side as plaintiffs or defend- 
but when any one refuses to join he may for such reason be made a 
Ldant" 

[ course, the interest referred to in the rule means an interest in 
It cannot mean anything else, and certainly cannot mean a pos- 
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sible injury for which a person has not retained for himself any right 
or redress. Gaumont Co. v. Hatch (D. C.) 208 Fed. 378, does not 
present the same state of facts as the case at bar ; for in that case two 
owners of a moving picture fihn (lessor and lessee) were joined as 
plaintiffs, whereas here the Espladian Producing Company has no 
interest whatever in the motion picture rights. 

It is urged that the production by the defendants of a motion pic- 
ture presentation of a copyrighted work is and will be financially in- 
jurious to the Espladian Producing Company, by diverting persons 
who might see the play from attending the theater, so as to go instead 
to the less expensive motion picture play. But that suggestion is 
quite beyond the point, and, even if plaintiffs are right in what they 
think may be the injury inflicted and continuing, the Espladian Pro- 
ducing Company cannot complain, because that was one of the proba- 
bilities to be contemplated when TuUy reserved the motion picture- 
rights. 

[2] The misjoinder of a party plaintiff having no interest, and ta 
whom no relief can be granted, renders the complaint multifarious and 
devoid of equity, and therefore the complaint must be dismissed. 

[3] A rather important question of practice has arisen in this case, 
which I will refer to for the information of the bar. Under section 
25 of the Copyright Law, it is provided : 

"Rules and reflations for practice and procedure under this section shall 
be prescribed by the Supreme Court of the United States.*' 

In pursuance of the authority thus conferred, the Supreme Court 
adopted, among others, rule 2, as follows : 

"A copy of the alleged infringement of copyright, if actually made, and a 
copy of the work alleged to be infringed, should accompany the petition, or 
its absence be explained ; except in cases of alleged infringement by the pub- 
lic performance of dramatic and dramatico-musical compositions, the deliTery 
of lectures, sermons, addresses, and so forth, the infringement of copyright 
upon sculptures and other similar works and in any case where it is not 
feasible." 

The practical value of this rule is well demonstrated in this case. 
A motion for preliminary injunction was made on the complaint and 
various affidavits, but a copy of the work alleged to be infringed did 
not accompany the complaint, nor was any excuse set forth to ex- 
plain the failure to submit such a copy. Later a document was sub- 
mitted which purported to be a copy of the copyrighted work. After 
investigation by defendants in the office of the Librarian of Congress, 
it was found that this copy was not accurate, and it is claimed that' 
the differences between the copy submitted to the court and the copy- 
righted work on file are material, so as to go essentially to the ques- 
tions which will ultimately come up for decision. Of course, I do not 
at this time know the merits of this claim ; but the point is that the 
court has not had before it a copy of the work alleged to have been 
infringed. This situation was not, in any manner, the fault of counsel, 
but was due to an error (possibly inadvertent) on the part of one of 
the plaintiffs. 

But the foregoing incident illustrates rather strikingly the im- 
portance and necessity of the Supreme Court rule. A copy of the 
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work alleged to be infringed should accompany the complaint, or, as 
the rule says, its absence be explained. It sometimes happens that 
redress by injunction in cases of this kind must be speedily obtained 
in order to prevent irreparable injury, and that the plaintiff may not 
have at hand a copy of the manuscript, whereas he can describe, for 
all practical purposes, the substance of the subject-matter of his copy- 
righted work ; but the rule must be followed, and, if the work cannot 
be produced, satisfactory reasons for its absence must be presented. 

Of course, as the rule points out, in cases of alleged infringement 
of certain kinds, the production of the alleged infringement is ex- 
cepted, for the obvious reason that such production is eifiier not possi- 
ble or not practicable. I think that a hard and fast rule should not 
be laid down down as to the penalty for failure to comply with rule 
2. In some instances such failure would call for the dismissal of the 
complaint, and in other instances an opportunity should be accorded 
by the court, upon such terms as may seem proper, or upon no terms 
at all, to amend the complaint, so that it may be accompanied with the 
copyrighted work. In the case at bar the question is not of any prac- 
tical importance, except in fixing terms upon which the process and 
pleading of plaintiffs may be amended. 

[4] The defendants urge that certain expenses should be paid as 
a condition of amendment. That situation can be dealt with on the 
trial of the suit, when the trial judge can determine whether the differ- 
ences between the copyrighted work and the manuscript submitted to 
the court were of real importance, or only of minor consequence. 

The motion to dismiss the bill is granted, with leave to plaintiff 
TuUy to amend the process and bill, and with the question of costs 
and disbursements reserved until the trial of the suit. Under the head- 
ing of disbursements thus reserved for further consideration will be 
included those to which the defendants have been put in sending 
telegrams from California, as well as those incurred in Washington. 

Settle on two days' notice. 



TEPEL V. COLEMAN et al. 

(District Court, M. D. PennsylTanla. December Term, 1014J 

No. 203A. 

1. Corporations ^=^537 — ^Insolvency — CAPrrAL Stock as Liabujtt. 

The capital tstock of a corporation Is not a UabUlty to be taken into ac- 
count In determining whether a corporation Is solvent, as stockholders 
do not stand on an equal footing with creditors, and their rights are sub- 
ordinate to the rights of creditors, especially In view of Bankruptcy Act 
July 1, 1898, c. 541, S la (15), 30 Stat 644 (Comp. St. 1913, { 9585), pro- 
viding that a person shall be deemed Insolvent within that act whenever 
the aggregate of his property, exclusive of any conveyed, etc., with in- 
tent to defraud creditors, shall not, at a fair valuation, be sufficient in 
amount to pay his debts. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. § 2150 ; Dec. 
mg. <9=>537.] 
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1 COSPOBATIOIfS ^S»370— iNDBBTBDNSSa— PXTBCHASBS Or STOCK — "PbOPKBTY." 

Under Const. Pa. art. 16, § 7, and Act Pa. April 17, 1876 (P. L. 32) § 4, 
prohibiting corporations from issuing stock or bonds except for money, 
labor done, or money or property actually received, and providing that 
all fictitious increases of stock or indebtedness shall he void, where a 
corporation purchased its own stock and issued a bond secured by a 
mortgage in payment thereof, the bond and mortgage were void, as the 
stock of the corporation was not '"property" that would enlarge the as- 
sets of the corporation and be available for creditors, and the debt creat- 
ed was therefore fictitious. 

[Ed. Note — For other cases, see Corporations, Cent Dig. § 1530; Dec. 
Dig. <&=>376. 

For other definitions, see Words and Phrases, First and Second Series* 
Property.] 

8. Corporations ^=»544 — Capital Stock ab Tbust Fund. 

Under the law of Pennsylvania the capital stock of a corporation is a 
trust fund for the payment of company debts. 

[Ed. Note. — ^E\>r other cases, see Corporations, Cent Dig. {{ 2162-2169; 
Dea Dig. <&»544.] 

i Bankruptcy ^3»143*-Tban8fbb8 bt Bankrupt — Capital Stock as Tbubt 
Fund. 

Under the rule recognized in Pennsylvania that the capital stock of a 
corporation is a trust fund for the payment of debts, where a corporation 
owing debts, some of which had not been paid when it subsequently be- 
came bcuikrupt, purchased its own stock and executed a bond secured by 
a mortgage therefor, the mortgagees were not entitled, as against cred- 
itors and the trustee in bankruptcy, to insurance money on certain of 
the mortgaged property, as until the mortgage was paid the capital stock 
was not paid for, and the transaction amounted only to an agreement to 
redeem the stock, and the mortgagee stockholders were therefore attempt- 
ing to seize capital stock to tbe prejudice of the creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |f 194, 201, 202, 
213-217, 223, 224; Dec. Dig. «g=>143.] 

In Equity. Suit by Fred W. Tepel, trustee in bankruptcy of the 
West Branch Box & Lumber Company, against John J. Coleman, indi- 
vidually and as trustee, and others. Decree for plaintiff. 

A. R. Jackson and M. C. Rhone, both of Williamsport, Pa., for plain- 

X. M. Edwards and Wm. R. Deemer, both of Williamsport, Pa., for 
defendants. 

WITHER, District Judge. The plaintiff, trustee in bankruptcy of 
the West Branch Box & Lumber Company, here seeks cancellation of 
a bond and mortgage, dated May 5, 1913, given by the corporation to 
John J. Coleman, trustee, in trust for himself and the otiier defendants, 
for the sum of ^,915.56, now in custody of this court, being tlie pro- 
ceeds of six policies of fire insurance, covering the mortgaged premises 
and certain personal property of the bankrupt, which sum was paid 
into court upon an adjustment of the fire loss subsequent to the adju- 
dication in bankruptcy. 
The action is brought under section 70c of the Bankruptcy Act 
The facts are : The West Branch Box & Lumber Company is a cor- 
poration chartered under the laws of Pennsylvania on the 26th day of 
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January, 1911, with an authorized capital stock of $40,000. Stock was 
subscribed for, paid by, and issued as follows : John Coleman, $5,000; 
John J. Coleman, $5,000; C. H. McLaughlin, $1,500; John Lush, $2,- 
500; E. W. Cole, $5,000; and William J. Campbell, $1,000— with the 
exception that McLaughlin yet owed at the adjudication, the sum of 
$400 on his stock for which the corporation had his note. The stock 
continued to be owned and held by tlie above parties, without change, 
until the 5th day of May, 1913. From the inception of the company 
to this date John Coleman was president of the corporation, Hartman 
was its general manager and treasurer, and the directors were John 
Coleman, Hartman, Bright, McLaughlin, and Campbell. 

The company began business on January 1, 1911, having about that 
time purchased from John Coleman a box manufacturing plant, lo- 
cated outside the city limits of Williamsport, this district. It continued 
to operate the plant until February 13, 1914, on which day the plant 
and all books of the corporation were destroyed by fire. February 27, 
1914, the company was adjudicated an involuntary bankrupt. 

The company paid John Coleman $30,000 for the plant, but this did 
not include any lumber in the yard. It paid a dividend the first year, 
but at the annual stockholders' meeting for the year 1912, held in Jan- 
uary, 1913, the general manager, Hartman, read a statement showing 
a loss for the year just closed. Whether the loss was $2,500 or $10,- 
000, Hartman, in his deposition on behalf of the defendants, was unable 
to say. About the time the corporation began business it borrowed 
$10,000 on first mortgage from the Board of Trade of the City of Wil- 
liamsport. At the time of the annual stockholders' meeting mentioned, 
this mortgage had been reduced to $7,000; but on February 27, 1913, 
the company again borrowed the $3,000 paid. The old mortgage was 
satisfied and a new one taken for the sum of $10,000. This mortgage, 
and the bond secured thereby, remained a debt for the full amount at 
the date of adjudication. At the time of making application for this 
new loan, February 1, 1913, the corporation rendered a financial state- 
ment to the Board of Trade, and Hartman testified that the condition 
of the company remained about the same May 5, 1913. 

For some time prior to the annual meeting of January, 1913, it was 
known by some of the directors tliat no dividend would be declared for 
the year 1912, for the reason that none was earned, and, when Hartman 
read the statement for the year's operation showing a loss, the Cole- 
mans, father and son, together with D. J. Bright, three of the defend- 
ants, criticized the management and complained about the failure to 
earn dividends. After considerable discussion, Hartman offered to 
take over the stock of any dissatisfied stockholder on par. John Cole- 
man agreed to sell, but wanted security which Hartman could not fur- 
nish. The meeting adjourned without any definite action taken. Be- 
fore the meeting adjourned, however, John Coleman suggested to 
Hartman, Campbell, and McLaughlin: 

"Why don't you give a second mortgage on the plant and, for that, we will 
return the stock to the company?" 

The parties acting upon this proposition, on May 5, 1913, the stock 
was delivered by the vendor stockholders to the corporation, and the 
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latter executed and delivered a second mortgage on the real estate, 
buildings, and fixtures or machinery in the plant, for $15,500 real debt, 
in favor of John J. Coleman, trustee, to secure a bond of the company 
in favor of said trustee for a like amount. The mortgage was re- 
corded in Lycoming county. Pa., on May 13, 1913, and no payment 
was made on account by the bankrupt. This mortgage required the 
mortgagor to carry at least $12,000 fire insurance on the buildings for 
the benefit of the mortgagee. This amount was in force at the time 
of the fire, but of the $9,915.56 paid into court thereof the sum of 
$479.41 was on stock and personal property. The policies contained 
the usual loss clause, *Xoss, if any, first payable to John J. Coleman, 
trustee, as his mortgage interest may appear." Four policies were is- 
sued and indorsed January 1, 1914, while two others were issued Sep- 
tember 23 and 24, and indorsed January 2, 1914. 

Immediately before this second mortgage was given to Coleman, 
trustee, the corporation owed, exceeding the Board of Trade mortgage, 
$18,049.15, and of this it owed $13,127.53 at its adjudication. Exclu- 
sive of the amount in controversy, the assets of the corporation will 
not pay the costs of administration. 

[1] Coming now to the law of the case, be it said that much evi- 
dence was taken upon the question of corporate solvency on May 5, 
1913 ; but the view taken by the court eliminates the necessity of de- 
ciding this question. It may be said in passing, however, that the 
court is of the opinion that capital stock is not a liability to be taken 
into account in determining whether a corporation is solvent. There 
does not seem to be any case wherein this precise question has been 

raised and decided. 

« 

**A, stockholder is not, by virtue of the fact that he holds the stock, a cred- 
ttor of Che coriK>ratlon whose stock he holds. The rights of the stockholders 
are all subordinate to the rights of the creditors of the corporation. The 
stockholders are not entitled to any of the assets of the corporation or its 
property until all just debts due by the cori)oration are paid. The stockhold- 
er does not stand on an equal footing with creditors and is not jointly entitled 
with them to the fund. His claim begins only after every creditor has been 
satisfied." 4 Thomp. Corp. (2d Ed.) { 4463. 

The definition of "insolvency" in section la(lS) of the federal 
Bankruptcy Act indicates that the capital stock of a corporation is 
not to be taken into account in determining whether a corporation is 
insolvent Capital stock is a liability, but in no sense can it be said 
to be.a corporate debt to be reckoned with in ascertaining whether the 
company is insolvent. 

It is not necessary to decide whether a preference was created by 
the indorsements on the insurance policies January 1, 1914, or if on 
those days the company was insolvent. Neither is the court required 
to decide whether, under the terms of the mortgage and the policies, 
Coleman, trustee, is limited to the insurance paid on the buildings, as 
contended by the plaintiff. 

[2] The plaintiff insists that the bond and mortgage are void be> 
cause the capital stock taken by the mortgagor, in consideration there- 
for, being its own capital stock, was not property, and furthermore 
because tfie bond for which the mortgage was given as security is a 
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fictitious debt, within the meaning ef the Constitution and Laws of 
Pennsylvania. Article 16, § 7, of the Constitution, provides: 

"No corporation shall issue stocks or bonds, except for money, labor done, 
or money or property actually received; and all fictitious increase of stock 
or indebtedness shall be void." 

The Act of April 17, 1876 (P. L. 32) § 4, which was enacted to carry 
the constitutional mandate into effect, also says: 

"No such corporation shall issue either bonds or stock, except for money, 
labor done or money or property actually received, and all fictitious increase 
of stock or indebtedness in any form shall be void." 

Now, if the capital stock of a corporation, sold by its stockholders 
to it and for which the company gives to the vendors its bond and 
mortgage, is not property within the meaning of the Constitution and 
laws of Pennsylvania, it follows as a corollary that there has been 
a fictitious increase of debt. Neither the appellate nor the lower courts 
of Pennsylvania have decided this question, and it remains for this 
court to place its own construction upon the constitutional mandate. 
The prohibition extends to all classes of corporations. Cheetham v. 
McCormick, 178 Pa. 190, 35 Atl. 631. It seems that an asset of some 
kind, valuable from the standpoint of availability to creditors, should 
have passed to the corporation for its bond and mortgage. Surely 
the corporation did not receive anything it did not already have, so 
far as ability to pay its debts was concerned. If such a transaction as 
the one in hand is upheld as to a portion of its stock, why would it 
not hold good as to the whole amount? Surely the law would not tol- 
erate such a transfer. The bankrupt not only failed to obtain any 
property for the bond and mortg^tge, but the corporate debts were 
increased $15,000, and, by virtue of the recorded mortgage, property 
to this amount was attempted to be placed beyond the reach of cred- 
itors. Neither corporation nor creditors benefited by virtue of this 
transaction, but the real beneficiaries, if permitted, would be the dis- 
satisfied stockholders. The bond and mortgage is nothing but a con- 
tract by which the bankrupt agreed to repay to the several contributors 
of its capital stock their several contributions, whereby such x:ontribu- 
tions were converted into corporate debts. This doubtless is not valid 
even so far as it concerns the corporation, much less as against the 
trustee in bankruptcy who here stands for creditors of the corpora- 
tion. Guarantee T. & T. Co. v. Dilworth Coal Co., 235 Pa. 601, 84 
Atl. 516. I do not believe that the vendors were actuated witli any 
fraudulent intent, but it matters little what their intentions were; 
they gave nothing to the corporation which could be termed property 
that would enlarge its assets, and for this reason it follows that the 
debt created is fictitious and the security given void. 

[3] There is yet another reason, not raised by the parties, which is 
a complete bar to the defendants' right to the fund being litigated. Un- 
der the law of Pennsylvania, and that is the law of this case, capital 
stock of a corporation is a trust fund for the payment of company 
debts. 1 Eastman, Private Corp. (2d Ed.) § 552, page 510, section 
239, pp. 236, 237, and cases cited. However much this doctrine may 
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have been qualified by the courts of other states, or by the federal 
courts, the principle has never been questioned in Pennsylvania. 

[4] Within less than one year after the giving of the bond and 
mortgage the corporation was adjudicated a bankrupt, then owing $13,- 
127.53 to unsecured creditors, most of whom, if not all, were such at 
the time of the execution and delivery thereof. The sum now being 
litigated under the particular circumstances of the case represents 
capital stock, and as such must be regarded as assets for the payment 
of these debts. This is true especially looking at it from the viewpoint 
of the claimant Coleman, trustee. The only consideration he has 
to offer for his bond and mortgage on which he relies to recover here 
is his money paid for the stock subscribed by him and the other cestui 
que trustents. If this amount had by any circumstances been received 
by the mortgagee, or the other defendants, under the authority of 
Stang's Appeal, 10 Wkly. Notes Cas. (Supreme Court of Pennsyl- 
vania) 409, they would have received it impressed with a trust for the 
creditors, which a court of equity would enforce. In the syllabus of 
the case it is said : 

"The capital of a corporation is a trust fund for the payment of Its credi- 
tors ; gtockholders who diminish that fund by distribution among themselves, 
without first providing for the payment of all indebtedness, receive It Im- 
pressed with the trust, which a court of equity wiU enforce.*' 

Since the capital stock of a corporation is a trust fund for tlie pay- 
ment of its debts, the use of this fund in the purchase of its own 
shares, in itself, is destructive of a security inteuded primarily for 
the creditors, and a plain misappropriation of it. If the corporation 
was permitted to so use the trust fund, it might in this way distribute 
its capital among its stockholders, extinguish their personal liability, 
and leave its creditors without security or remedy. Columbia Bank's 
Estate, 147 Pa. 436, 23 Atl. 625, 626, 628. The bond and mortgage 
were given in exchange for the company's own stock in the hands of 
Coleman, trustee. Thus far, the transaction amounted to nothing 
more than an agreement by the company to redeem the stock, for, un- 
til the mortgage was paid, the capital stock surrendered was not paid 
for. The defendants' position therefore, at this time, amounts to an 
attempt to seize, through legal process, the capital stock fund repre- 
sented by the trustee's holders, to the loss of the creditors of the 
company, who were such creditors at the consummation of the agree- 
ment pretending to stantp the transaction with authority, and this, at 
a time when the company is in the course of settlement in bankruptcy. 
If, under the authority cited, a court of equity would require these 
defendants to bring back this fund had they received it, a fortiori, the 
court must now award the fund to the trustee in bankruptcy. 
229 F.— 20 
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THE WYOMISSrNa 
(District Court, E. D. New York. June 15, 1^15.) 

Collision ^=>61— -Tow and Dredge — Fault. 

A dredge with a material scow alongside was engaged in working 
in the Kills between Staten Island and New Jersey, on the New Jersey 
side of the channel, under a government contract which provided that 
"in case the contractor's plant so obstructs the channel as to Impede the 
passage of vessels it shall promptly be so moved as to afford a prac- 
ticable passage on the approach of any vessel." A tug approaching with a 
tow of 25 barges to pass between the dredge and the New Jersey shore 
gave an alarm signal, but proceeded with the ebb tide, and 2 or S of the 
barges came into collision with the material scow and were injured. 
Held, that the alarm signal was not sufficient notice to place the fault 
upon the dredge for not immediately moving, but that the tug was In fault 
for not requesting the removal and stopping to give time for the same, if 
in the opinion of her master there was not sufficient room for a safe 
passage, and that In going ahead as she did she took the risk of colli- 
sion. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 78; Dec Dig. 
<&=>61.] 

In Admiralty. Suit for collision by James Morrow and another 
against the steam tug Wyomissing and the Morris & Cumings Dredg- 
ing Company. Decree against the tug, and dismissed as to the Dredg- 
ing Company. 

Harrington, Bigbam & Englar, of New York City (T. Catesby Jones, 
of New York City, of counsel), for libelants. , 

Armstrong & Brown, of New York City (Pierre M. Brown, of New 
York City), for claimant of the Wyomissing. 

Everett, Clarke & Benedict, of New York City (A. Leo Everett, of 
New York City, of counsel), for dredging company. 

CHATFIELD, District Judge. On the 14th day of March, 1914, a 
tow of 25 coal scows, arranged 4 in a tier on a 25-fathom towing 
hawser, proceeding toward Elizabethport with an ebb tide, came into 
collision with a material scow which was moored upon the New Jer- 
sey side of the Morris & Cumings dredge, then operating in the Kill 
just nortli of the Elizabethport bridge, between Staten Island and New 
Jersey. The accident occurred in the evening, and all of the boats 
were showing the proper lights. The tug Wyomissing was in charge 
of the tow. The port barge in the third tier came in contact with the 
side of the material scow, and was shoved over or carried out of line, 
so that the bow of the libelants* scow, which was the port boat in the 
fourth tier, struck the corner of the material scow, slid up over the 
corner, and received injuries in- so doing. The port scow in the tier 
immediately behind this boat also struck the comer of the material 
scow. 

There is no dispute as to the size or shape of the tow. It was made 
up with the boats ready for towing and as to which orders had been 
received, with 4 boats abreast in a tier, because that was the custom- 

^=»For other cases see same topic A KET-NUMBER in all Key-Numbered Digests 4b Indexes 
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ary way of making up a tow, and because up to this time the necessity 
for narrowing the tiers of boats either had not become evident or had 
not been accepted by the tugboats. The dredging operations were be- 
ing conducted with the authority of the law. The contract provides 
(section 26) as follows : 

**The contractor wiU be required to conduct the work In such a manner as 
to obstruct navigation as Uttle as possible, and at the completion of the work 
shall remove his plant, including ranges and buoys, piles, etc, placed by him 
under the contract in navigable waters. In case the contractor's plant so 
obstructs the channel as to impede the passage of vessels, it shall promptly 
be so moved as to afford a practicable passage on the approach of any vessel.'^ 

The tugboat with the 6 tiers of scows took its position in making 
the turn just above the Crescent Shipyard so as to clear whatever boats 
were lying along the Central Railroad of New Jersey bulkhead. The 
testimony of the captain of the Wyomissing and of the captain of the 
Penquoit makes it plain that the tow passed as close to the Jersey shore 
as was safe, and that the stem of the tow either touched the shore or 
was held off by the Penquoit. These conditions fixed the position of 
the Wyomissing as she rounded the turn. Whether the dredge and 
the scow were further down toward the west, or whether they were up 
opposite the Crescent Shipyard, as fixed by the captain of the Wyo- 
missing, makes substantially no difference, because the captain of the 
Wyomissing took a course apparently as far towards New Jersey as 
possible so as to clear the boats upon making the turn, and at that 
time estimated, and immediately indicated by blowing a signal, that 
he would have difficulty in navigating his tow under the ebb tide past 
the dredge and scow on the Jersey side of the channel. 

The injured boat, which was in the fourth tier and on the port side, 
rode over the comer of the scow, which was low, because laden down 
on that comer. The barge immediately ahead struck the scow, but 
did not ride over the comer, and the barge immediately behind the one 
injured also struck the comer and received some injury itself. This 
would indicate that the tow had not yet rounded the comer and reached 
a position where the tow would be moving parallel to the scow. If 
the situation were such as the witnesses for the dredging company un- 
derstand it to be, the accident could not have happened unless the cap- 
tain of the Wyomissing deliberately went as close as possible to the 
scow, with the idea of forcing the captain of the dredge to move the 
scow, or to hug the scow, instead of the shore. If the captain of the 
Wyomissing did that, it was his fault. Chi the other hand, if we take 
the facts the way the captain of the Wyomissing fixes as the locality of 
the accident, then he was taking care of his boats in making the tum^ 
and the boats were still under the influence of that turn at the time of 
the accident. 

That would bring up the exact question presented by the provision 
in the contract, viz., as to whether the dredge was bound to move upon 
receiving a signal from a tow that it needed more room to get through 
the channel. It may be assumed that if the tow came to anchor, or 
sent a polite request in advance, so that opportunity was given to re- 
move llie obstruction, it would not be a strained construction of the 
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contract to interpret the words "any vessel" as a tow, and if move- 
ment of the scow was necessary to give a "practicable passage'' for 
any tow, then upon notice the dredge and 'scow would have to be mov- 
ed ; but the requirements of navigation on signal by whistle cannot be 
the same as upon a polite request transmitted half an hour in advance. 

So the question we have to deal with is what can be done in the 
way of indicating navigation or the movement of an obstructing scow 
by the blowing of an "alarm" whistle, when the boat thus giving a 
warning goes on, instead of stopping or avoiding danger. The require- 
ment of the contract is that if "the contractor's plant obstructs the 
channel so as to impede the passage of vessels, it shall promptly be so 
moved as to afford a practicable passage on the approach of any ves- 
sel." That means, if a channel is not afforded, or if the channel is 
obstructed so that a vessel cannot get through, the channel must be 
cleared upon receiving notice. That does not mean that a vessel can 
take the risk of indicating that the channel is impeded, or that the 
passage left is not practicable, by suddenly blowing a whistle, unless it 
ascertains that that whistle is answered and knows that it can make the 
passage. 

If a vessel moving down the channel with the ebb tide can rely upon 
giving a danger signal to indicate navigation, and thereby to indicate 
that it wishes a practicable passage for an indefinite sized tow, with- 
out any establishment of rules by which the size of the "practicable 
passage" would be indicated, then the vessel attempting to go through 
the space must stop and indicate its needs, or take the risk of the 
navigation. So, on the facts shown by the Wyomissing, I think that 
on this particular voyage the captain of the Wyomissing was depend- 
ing upon the danger signal to mal<e safe for him what might otherwise 
be dangerous, but that he had not by law, nor by custom, nor by rule, 
nor by agreement, any right to rely upon the captain of the dredge 
replying immediately to that danger signal and getting out of the way 
in time to make the passage safe. All the Wyomissing could expect 
from tiie danger signal was to suggest that if the dredge heard the 
signal and if it could promptly be moved so as to afford a practicable 
passage, that the contract required it to do so. Such a right is not the 
same as a whistle signal in navigation. I fail to see why under such 
circumstances the responsibility is not on the tug. 

I think that under the contract the dredge had the right to tempo- 
rarily take up the entire channel, if necessary, and that the navigating 
vessel had nothing but a right to insist on some safe method of having 
the dredge moved, so that they could take their boats through. The 
dredge was not an unlawful impediment, unless it failed to move so as 
to afford a practicable passage upon sufficient notice, which ought to be 
arranged in advance, to be given either by whisle or some other form 
of notice. 

The libelants may have a decree, with costs. 

The petition against the dredging company is dismissed. 
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In re AMBROSE MATTHEWS & GO. 

(District Court, D. New Jersey. January 21, 1916.) 

L Bankbuptcy ^=»57 — ^ACTS of Bankbuptcy — ^**Conveyancb to Defraud 
CsEDrroBS." 

A corporation executed an Instrument appointing two persons as agents, 
attorneys, and trustees for the corporation, Its stockholders and directors, 
for the purpose of winding up Its affairs, and empowered them to collect 
outstanding accounts, pay debts, prosecute and defend suits, convey and 
dispose of property, and after payment of debts divide the assets among 
the stockholders, and to pr^are the necessary papers for the dissolution 
of the corporation after the settlement of Its accounts, and In general 
terms sought to confer upon them all the powers and liabilities of a 
board of directors in wlncfing up the corporation's affairs. It contained 
no words of conveyance, assignment, or transfer, and no Intent to confer 
title upon the trustees appeared. Held that, as there was no change in 
the title to the property, either absolute or conditional, the instrument 
was not a conveyance or transfer of the corporation's property with In- 
tent to hinder, delay, or defraud creditors within the contemplation of 
Bankr. Act July 1, 1898, c. 541, 30 Stat. 544. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. {§ 57, 66, 69- 
79; Dec. Dig. €s»57. 

For other definitions, see Words and Phrases, First and Second Series, 
Conveyance; Hinder, I>elay, and Defraud.] 

2. Bankruptcy ^=»60— Acts of Bankbuptcy — "Assignment fob Benefit of 

CBEDrroRS." 

There being no assignment of anything by the Instrument, it was not a 
general assignment for the benefit of creditors, within the Bankruptcy 
Act, since while the general assignment there contemplated is to be taken 
in its generic sense, and embraces any conveyance at common law or by 
statute by which one Intends to make an absolute and unconditional ap- 
propriation of all bis property to pay his creditors, share and share alike, 
there must be an absolute appropriation of the property to raise a fund 
for the payment of creditors. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. f 80; Dec. 
Dig. i©=>60. 

For other definitions, see Words and Phrases, First and Second Series, 
Assignment for Benefit of Creditors.] 

3. Bankbuptcy ^=^60 — ^Acts of Bankbuptcy — ^Assignment fob Benefit of 

Cbeditobs. 

An assignment, to constitute an assignment for the benefit of creditors, 
within the Bankruptcy Act, need not be formal, and need not even be 
valid for all purposes. 

[Ed. Note — For other cases, see Bankruptcy, Cent Dig. { 80; Dec. 
Dig. <S=>60.] 

4. Bankbuptcy ^=960— -Acts of Bankbuptcy — "Assignment fob Benefit of 

Cbeditobs.'' 

To constitute an assignment for the benefit of creditors, within the 
Bankruptcy Act, there must be an absolute transfer by the debtor of both 
the legal and equitable titles to his property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. | 80; Dec Dig. 
«=>60.] 

In Bankruptcy. In the matter of Ambrose Matthews & Co., alleged 
bankrupt On exceptions to and motion to confirm the report of a spe- 
cial master recommending that the alleged bankrupt, a corporation of 

^=9For other cases see same topic & KEY*NUMBER In all Key^Numbered Digests ft Indexes 
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New Jersey, be adjudged a bankrupt. Exceptions sustained, and peti- 
tion dismissed. 

Howard A. Sperry, of New York City, for petitioning creditors. 
Charles R. Snyder, of Atlantic Highlands, N. J. (S. C. Sugarman, of 
New York City, of counsel), for alleged bankrupt 

HAIGHT, District Judge. [1] The acts of bankruptcy relied upon 
are that the alleged bankrupt made a general assignment for the bene- 
fit of its creditors, and that it conveyed or transferred its property 
with intent to hinder, delay, or defraud them. The special master has 
found that each of these acts has been established. This finding is 
based upon the execution, by the alleged bankrupt, of an instrument 
whereby it appointed two persons (hereinafter referred to as "trus- 
tees") to wind up its affairs. It is necessary primarily, therefore, to 
construe this instrument and to ascertain its legal effect as respects 
the property of the alleged bankrupt. It does not contain any words 
of conveyance, assignment, or transfer. It merely appoints two per- 
sons as "agents, attorneys, and trustees" for the stockholders, directors, 
and corporation "for the purpose of winding up the aflfairs" of the 
corporation. It empowers them to collect the corporation's outstand- 
ing accounts, to pay its debts, to prosecute and defend suits for and 
against it, to convey and dispose of its property, and after pajfment of 
its debts to divide its assets among the stockholders ; also, to prepare 
the necessary papers for the dissolution of the corporation immediately 
after its accounts have been settled ; and, generally, it sought in terms 
to confer upon them all of the powers and to impose all of the liabili- 
ties of a board of directors in winding up the affairs of a corporation 
upon dissolution. It seems entirely clear that it conferred no title 
whatever to any of the corporation's property upon the trustees. lis 
effect was merely to clothe the trustees with certain powers regarding 
the disposition of the corporation's assets and the distribution of the 
same among its creditors and stockholders. Nor can I find that there 
was any intent on the part of the alleged bankrupt to confer title upon 
the trustees. Each of the latter were attorneys at law, and the purpose 
of the instrument was that they, who were presumably better qualified, 
rather than the^irectors, should wind up the affairs of the corporation. 
As the instrument brought about no change in the title to the property, 
either absolute or conditional, nothihg was conveyed or transferred by 
it, and it could not hinder, delay, or defraud creditors, because any 
creditor could proceed to satisfy his claim from the corporation's prop- 
erty to the same extent as though the instrument did not exist. 

[2-4] The next question is whether it is a general assignment for 
the benefit of creditors, within the meaning of the Bankruptcy Act. 
It has been held quite uniformly that the general assignment there con- 
templated is to be taken in its generic sense, and embraces any convey- 
ance, at common law or by statute, by which one intends to make an 
absolute and unconditional appropriation of all his property to pay his 
creditors, share and share alike. In re Thomlinson Co., 154 Fed. 834, 
83 C. C. A. 550 (C. C. A. 8th Cir.), and cases there cited ; Courtenay 
Mercantile Co. v. Finqh et al., 194 Fed. 368, 114 C. C. A. 328 (C. C. A. 
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8th Cir.); In re Salmon & Salmon, 143 Fed. 395 (D. C. W. D. Mo.); 
Missouri, etc., Elect. Co. v. Hamilton Brown Shoe Co., 165 Fed. 283, 
288, 91 C. C. A. 251 (C. C. A. 8th Cir.). The assignment need not be 
formal, and it is not even necessary that it should be valid for all pur- 
poses. Griffin v.. Button, 165 Fed. 626, 91 C. C. A. 614 (C. C. A. 1st 
Cir.); Canner v. Webster Tapper Co., 168 Fed. 519, 93 C. C. A. 541 
(C. C. A. 1st Cir.) ; Courtenay Mercantile Co. v. Finch et al., supra. But 
an absolute transfer by the debtor of both the legal and equitable titles 
is indispensable. Missouri, etc., Elect. Co. v. Hamilton Brown Shoe 
Co., supra; In re Federal Lumber Co., 185 Fed. 926 (D. C. Mass.); 
In re Hartwell Oil Mills (D. C.) 165 Fed. 555; and In re Empire Me- 
tallic Bedstead Co., 98 Fed. 981, 39 C. C. A. 372 (C. C. A. 2d Cir.). 

In no case to which my attention has been directed has it ever been 
held that an instrument such as this, which neither contains words of 
conveyance, nor in legal effect transfers the title of property, would 
constitute the general assignment contemplated in the Bankruptcy Act ; 
in other words, that a mere power of attorney is a general assignment. 
If nothing is assigned by an instrument, it is difficult to perceive how 
it can be said to be an assignment. Nor would an instrument such as 
this, which did not divest the corporation of all title to the property, 
constitute, under the laws of New Jersey, a general assignment. 
Muchmore v. Budd, 53 N. J. Law, 369, 386, 22 Atl. 518. In fact, the 
authorities in all jurisdictions recognize that to constitute a general 
assignment, which is sui generis, there must be an absolute appropria- 
tion by the debtor of his property to raise a fund for the payment of 
his creditors. I am therefore constrained to hold that the instrument 
in question did not constitute a general assignment. Hence the execu- 
tion and delivery of it was not an act of bankruptcy. I have reached 
this conclusion with reluctance, because I think that the interest of all 
parties would be better served if the estate were administered in bank- 
ruptcy. 

The petitioner further contends that the answer in this proceeding 
was filed without authority from the proper corporate officers. When 
the answer was filed, a motion was made to strike it out, upon the 
same ground. This was denied, because it was then shown that at a 
r^^larly convened meeting of the board of directors the filing of the 
answer and the employment of an attorney to defend against the peti- 
tion was authorized. The evidence taken before the special master 
has disclosed nothing to change the view then entertained. Counsel 
for petitioner has, in urging the point at this time, probably overlooked 
the last adjourned meeting of the board of directors, a copy of the 
minutes of which were attached to the affidavit which was presented 
in opposition to the motion, above mentioned, to dismiss the answer. 

It follows, therefore, that the exceptions to the special master's re- 
port must be sustained, and the petition dismissed. 



Digitized by 



Google 



312 229 FEDERAL REPORTER 

THE FRANCIS J. O'HARA, JR. 

(District Ck>urt, D. MassacKiusetts. August 12, 1915.) 

No. 660. 

1. Maritime Liens ^=s>25 — Supplies — ^Mastbb — ^Atn-HOBiTY to Bind Vessel. 

Where a fishing schooner was being sailed on the one-quarter "lay," un- 
der which the master and crew, and not the vessel, were required to pay 
for supplies, the master had no authority in fact to bind the vessel for 
supplies. 

[Ed. Note.— For other cases, see Maritime Liens, Cent Dig. |§ 20, 31-36 ; 
Dec. Dig. «=>25.] 

2. Maritime Liens ^=>25 — Statutory Liens — Lay — ^Lack or Authority — ^No- 

tice 

Act June 23, 1910, c. 373, § 3, 36 Stat. 605 (TJ. S. Comp. St. 1913, § T78JQ, 
provides that any person furnishing supplies to a vessel shall be entitled 
to a lien thereon, and that the master shall be presumed to have authority 
from the owners to secure supplies for the vessel, but that nothing therein 
shall be construed to create a lien, when the furnisher by the exercise of 
reasonable diligence could have ascertained that the person ordering the 
supplies was without authority to bind the vessel therefor. Fishing ves- 
sels are customarily sailed on "lays,*' and several different lays are rec- 
ognized; the relative obligations of the vessel and of the master and 
crew under each being well understood in that businesa A party furnish- 
ing salt on the order of the master of a vessel which was sailing on the 
one-quarter lay, under which the master and crew, and not the vessel^ 
were required to pay for sui^lies, was familiar with these different lays, 
and knew that the vessel in question was being sailed on a lay, but made 
no inquiry of the master or the managing owners as to the lay under 
which she was being operated. Though it had previously furnished salt 
to the vessel when she was on the one-half lay and was liable therefor^ 
and it had been paid for by the owners, this had last occurred more than 
two years before, and there had been nothing equivalent to a continuouH 
course of dealing, from which authority to buy supplies might be In- 
ferred. There was no actual or constructive representation that the vessel 
was on the half lay or liable for supplies. Held, that such party, knowln^r 
that the vessel was on a lay, was bound to inquire whether it was one 
under which the vessel or the master and crew were to pay for the salt,, 
and by the exercise of reasonable diligence could have ascertained that 
the master had no authority to bind the vessel, and hence was entitled 
to no lien. 

[Ed. Note.— For other cases, see Maritime Liena, Cent Dig. §| 20, 31-36 ; 
Dec. Dig. <8»25.] 

In Admiralty. Proceeding by the Union Spar Company against the 
schooner Francis J. O'Hara, Jr. On intervening petition of the 
Gorton-Pew Fisheries Company. Intervening petition dismissed. 

^ Blodgett, Jones, Bumham & Bingham, of Boston, Mass., for peti- 
tioner. 
James M. Marshall, of Gloucester, Mass, for claimant 

MORTON, District Judge. This is an intervening petition, assert- 
ing a Hen in rem against the fishing schooner Francis J. O'Hara, Jr., 
to recover payment for salt furnished to that vessel. The claimant, 

^s^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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O'Hara, is her managing owner. The case is submitted on an agreed 
statement of facts. 

At the time when the salt in question was furnished, the schooner 
was being sailed on the one-quarter lay, under which the master and 
crew, and not the vessel, should pay for it. It is customary for fishing 
vessels to be sailed on "lays." Several different lays are recognized 
in the fishing business ; the relative obligations of the vessel and of 
the master and crew under each are well understood in that business, 
and were familiar to the petitioner. After the trip for which the 
salt in question was furnished had been completed, the catch was sold, 
and a settlement was made between the owners of the vessel, on the 
one side, and the master and crew, on the other. The owners took 
only a proper share for the vessel ; they did not reserve anything to 
pay for the salt here in question ; there was no known reason why they 
should do so. 

[1, 2] It is not contended that under the general admiralty law a 
lien would attach for this salt. The lien claimed arises, if at all, 
tinder the act of June 23, 1910 (U. S. Comp. St. 1913, § 7785), which 
provides in substance that any person furnishing supplies to a vessel 
shall be entitled to a lien, and that the master shall be presumed to 
have authority from the owners to secure supplies for the vessel. It 
further provides (section 3) that nothing in the act shall be construed 
to create a lien when the furnisher, by the exercise of reasonable dil- 
igence, could have ascertained that the person ordering the supplies 
was without authority to bind the vessel therefor. The salt was or- 
dered by the master of the vessel. He was in fact without authority 
to bind the vessel therefor. Rich v. Jordan, 164 Mass. 127, 41 N. E. 56. 

The real question is whether, upon the" agreed facts, the inter- 
vening petitioner could, "by the exercise of reasonable diligence," 
have ascertained the master's lack of authority. The petitioner knew 
that the vessel was being sailed on a lay ; it knew that on some lays 
the vessel would be liable for the salt, and that on others she would 
not. It made no inquiry whatever, either from the master or the man- 
aging owners, though it might easily have done so, as to what lay she 
was being operated under, and it had no information on the subject 
from other sources. It is not stated in the agreed facts that the mas- 
ter, if inquired of, would not have told the truth. On several previous 
occasions salt had been furnished by the petitioner to the vessel when 
she was on the one-half lay, and was therefore liable for it, and it 
had been paid for by the owners. The last time before that here in 
question was more than two years previous, in May, 1909 ; and there 
had not been thereafter anything equivalent to a continuous course 
of dealing between the vessel and the petitioner, from which author- 
ity to buy supplies on her account might be inferred. There was no 
actual or constructive representation that the vessel was on the half 
lay or was liable for supplies when this salt was purchased. 

The case is not like The City of Milf ord (D. C.) 199 Fed. 956, where 
the libelants acted on information which they supposed reliable, and 
were held to have been justified in so doing, though the information 
turned out to be false. It is said in the opinion in that case : 



Digitized by 



Google 



314 229 FEDERAL REPOBTEB 

*1 am persuaded that those witnesses who have testified that he [the piesl- 
deot of the company which was the agreed purchaser of the vessel] and the 
other agents of the company led them [the lienors] to believe that it was the 
owner of the ship have testified truthfully and accurately." Bose, District 
Judge, The City of Mllford (D. C.) ubi supra, 199 Fed. at 958. 

Here the petitioner had no reason to suppose that the vessel was 
being sailed under a lay which made her liable for supplies, nor that 
the master had authority to pledge her credit therefor. It furnished 
the salt without making any effort to find out as to those important 
facts. 

It seems to me that the petitioner, knowing that the vessel was on 
a lay, was bound to inquire whether that lay was one under which she, 
or the master and crew, were to pay for the salt The Eureka (D. 
C. Cal.) 209 Fed. 373. The slightest inquiry would have disclosed that 
the master had no authority to buy it on the vessel's account. 

I accordingly find that the intervening petitioner could, by the ex- 
ercise of reasonable diligence, have ascertained that the master was 
without authority to bind the vessel for the salt in question. 

Except as they appear in this opinion, I have not considered those 
facts contained in the agreed statement, the admissibility of which is 
in dispute. So far as I have referred to them, I rule that they are 
admissible. 

The intervening petition of the Gorton-Pew Fisheries Company is 
therefore dismissed. 



DARROW V. POSTAL TELBGRAPH-CABLE CO. OF NR-W TORK. 

(District Court, M. D. Pennsylvania. January G, 1915.) 

No. 696. 

Pbogsss «=»148 — Quashing Sebvioe — Sufficiency or Evidence. 

On application by a telegraph company, a New Tork corporation, to 
set aside the service of summons on the ground that the manager of a 
local telegraph office upon whom the summons was served was the agent 
of a Pennsylvania corporation of the same name, and not of the New 
York corporation, evidence as to the relations between the two corpora- 
tions )i€ld insufficient to rebut the prima facie presumption that the re- 
turn was true and the service sufficient. 

[Ed. Note. — ^For other cases, see Process, Cent Dig. i 201; Dec. Dig. 
€=5>14a] 

At Law. Action by Jessie G. Darrow against the Postal Telegraph- 
Cable Company of New York, On rule to set aside service of the sum- 
mons. Rule dismissed. 

R. W. Archbald, of Scranton, Pa., and Paul J. Sherwood, of Wilkes- 
Barre, Pa., for plaintiff. 

Warren, Knapp, O'Malley & Hill, of Scranton, Pa., for defendant. 

WITMER, District Judge. Upon petition of the defendant, the Pos- 
tal Telegraph-Cable Company, a corporation of New York, a rule was 
granted on the plaintiff to show cause why the service of the sum- 

^^-ryVar other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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mons should not be set aside upon the ground, as alleged, that the 
marshal's return erroneously recited that S. G. Fitch, upon whom serv- 
ice was made, was at the time manager for the defendant and in 
charge of its oflice in the city of Scranton. Answer was made to the 
rule, and the issue raised has to do with the business relations .of Mr. 
Fitch, in charge of the Postal Telegraph office in Scranton, and the 
defendant. New York corporation. 

It is conceded that there are existing two severally chartered cor- 
porations, one a Pennsylvania and the other a New York corporation, 
both known as the Postal Telegraph-Cable Company, the officers of 
each being the same persons. A written lease was executed by several 
of these officers, in the name of tlie former corporation, for the rental 
of the offices wherein the Postal Telegraph Company does business in 
Scranton, through Mr. Fitch, as manager. It was also testified on be- 
half of defendant that Mr. Fitch was employed and paid by the Penn- 
sylvania company, and that the New York company was not inter- 
ested in the Scranton office and was not carrying on any business what- 
ever in Pennsylvania. The conclusions expressed by the defendant's 
witnesses could be easily affirmed, were it not for a book here in evi- 
dence, entitled "List of Offices, Revised Tariff Instructions and Rules." 
On the ninth page of the book the following appears : 

Postal Telegraph-Cable Co, Executive Office. 

New Tork, January 1, 1014. 
Instructions. 

I. This book contains a complete list of telegraph offices of the Postal Tele- 
graph-Cable Company and its connections. * * * 

II. This Line Stations. Stations of the Postal Telegraph-Cable Company 
are known as "this line stations," and are indicated by the letter P placed 
before the name. 

The following paragraph, III, has to do with "Connecting Line 
Stations/' giving the names of companies classified as such, thus dis- 
tinguishing from stations on ''this line." On page 427 of the book is 
found the name of the Scranton office, indicated as a station on this 
line, and not therefore a connecting line station. The book further- 
more shows a division of the territory of the United States into four 
divisions, Eastern, Western, Southern, and Pacific. Each division has 
a number of district superintendents. The Eastern division, embrac- 
ing the state of Pennsylvania, has the following : 

Division Superintendents. 

1. Christopher F. Leonard, New York. 

2. Edson Kimmey, New York. 

8. Charles E. Bagley, Philadelphia, Pa. 
4. Charles A. Richardson, Boston, Mass. 
6. Harvey D. Reynolds, New York. 

6. Henry Scrlvens, Pittsburg. Pa. 

7. Edward B. Pillsbury, New York. 

District Superintendent Bagley testified that the manager of the 
Scranton office is required to make report of the business of his office 
once every month to the auditor, Felix J. Kernan, who has offices at 
253 Broadway^ New York, the headquarters of "our system, known 
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as the t^ostal Telegraph-Cable Co., operating throughout the United 
States." The name of Mr. Keman also appears among the list of 
officers of the defendant company as auditor. He further says that 
the immediate superior of Mr. Fitch, manager of the Scranton office, 
is First District Sui>erintendent Christopher F. Leonard, New York, 
from whom Fitch takes orders, and to whom he makes report of his 
official business. He furthermore admits that the supplies for the 
Scranton office are obtained on requisition from the New York office. 
How the receipts of the office are ultimately applied, and what are the 
arrangements of the holdings and sales of stock of the several corpo- 
rations, has not been shown. Reference has been made to an agree- 
ment in writing called a traffic arrangement, which is supposed to con- 
trol the affairs of the independent companies, comprising the compre- 
hensive system of the defendant company ; but this agreement has not 
been offered, and the court is not able to ascertain from it what are 
the relations of the two corporations in question. 

The plaintiff insists that the Pennsylvania company is only a unit 
of the system of the defendant company, and holds a subordinate posi- 
tion, being but a means or instrument in furthering the business of the 
major corporation, or that, in other words, the local corporation is 
merely the agency of the foreign corporation in conducting its business 
in this state, and that the latter is therefore engaged in business here, 
of which Mr. Fitch is its manager, at the Scranton office. The argu- 
ment comes with some degree of persuasion under the evidence in 
hand; and, while I am not ready to be convinced, as the matter now 
stands, I am far from being persuaded to the contrary. 

The defendant having failed to rebut the prima facie presumption 
that the marshal's return is true and that the service is not defective, 
the rule to show cause why the summons should not be set aside is 
dismissed. 



In re B. C. FISHER CORP. 

(District Court, D. Massachusetta May 18, 1»15.) 

No. 1678a 

1. BANKBTJFrcY ^=s>346 — ^Pbefebbxd Claims— Taxes — Power or Bankruptct 

Court. 

Under Bankr. Act July 1, 1898, c. 541, § Wa, 30 Stat. 563 (Comp. St. 
1913, § 9648), making taxes preferred claims, but providing that, In case 
any question arises as to the amount or legality of any such tax, It shall 
be heard and determined by the court, the court Is not bound by the ac- 
tion of the taxing authorities, but may decide the amount or legality of 
the tax for Itself, and Is not limited to such questions as the bankrupt 
might have raised against the tax at the date of the bankruptcy proceed- 
ings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. ( 535; Dec. 
Dlg. <g=»346.3 

2. Bankruptct C=>346 — Preferred Claims — ^Taxes — ^Validitt. 

A state tax commissioner assessed against a corporation a tax based 
on the market value of its stock, acting upon a padded and false return 

^=9For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests A Indexes 
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made by the corporation, which largely overstated its assets and under- 
stated its liabilities. The stock was in fact worthless, and if the real 
facts had been disclosed no assessment could properly have been made. 
Beld, that the state was not entitled to the allowance of the tax in bank- 
niptcy, to the prejudice of the general creditors of the corporation. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. ( 535; Dec. 
Dig. «cs>34a] 

In Bankruptcy. In the matter of the E. C. Fisher Corporation, 
bankrupt. On review of an order of the referee. AfBrmed. 

William R. Buckminster, of Boston, Mass., for trustee. 
Roger Sherman Hoar, Asst. Atty. Gen., for the Commonwealth of 
Massachusetts. 

MORTON, District Judge. [ 1 ] Section 64a of the Bankruptcy Act, 
which makes taxes preferred daims, provides that a trustee shall be 
credited with the amounts paid therefor upon filing receipts of the 
proper public officers ; and it further provides that '*in case any ques- 
tion arises as to tlie amount or legality of any such tax, the same shall 
be heard and determined by the court." The tax asserted by the public 
officer and evidenced by his bill would ordinarily represent the final 
determmation of the taxing authority. The power explicitly given to 
the bankruptcy court to hear and determine "any question" as to the 
"amount or legality" of the tax would seem to imply that it is not 
bound by the action of the taxing authority, but may decide the ques- 
tion for itself ; and the right is not limited by the statute to such ques- 
tions as the bankrupt might still have raised against the tax at the 
date of the bankruptcy proceedings. 

There are strong reasons why such power and right should have been 
given to the bankruptcy court. Persons in failing circumstances are 
apt to be careless about their taxes, and not to take the necessary steps 
to protect themselves against improper taxation. In the case of cor- 
porations, compelled by statute to make a public return of their finan- 
cial condition, there is great temptation to give that return an appear- 
ance favorable to the corporation, as was done in this case, in the hope 
of not impairing its credit. It was eminently just that, when taxes 
were given priority over other claims, general creditors should be pro- 
tected against the depletion of the debtor's estate by payment of exces- 
sive or unjust taxes. 

[2] In New Jersey v. Anderson, 203 U. S. 483, 27 Sup. Ct. 137, 51 
L. Ed. 284, 17 Am. Bankr. Rep. 63, 70, it was the duty of the state 
board to ascertain and fix the amount of the franchise tax in the cases 
of corporations which failed to make returns, and the amount fixed by 
the board became due and payable. The bankrupt corporation there 
in question made no return. The state board fixed its tax upon the 
whole authorized capital. In the bankruptcy proceedings the state 
presented a bill for the taxes so fixed. In fact, only one quarter of 
the capital stock had been issued— $10,000,000, instead of $40,000,000 
—and it was held by the Supreme Court of the United States that the 
bankruptcy court had power to revise the amount of the tax and to 
allow only so much of the bill as was properly due. 
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In the present case the tax commissioner of Massachusetts, instead 
of acting on no return by the bankrupt corporation, acted upon a pad- 
ded and false return made by it, which largely overstated its assets and 
understated its liabilities. He fixed the value of its stock at $50 per 
share, when in fact the stock was worthless. If the real facts had 
heen disclosed, no assessment could properly have been made. The 
principle on which New Jersey v. Anderson was decided seems to 
<:over the case at bar. 

I do not think that the general creditors ought to be prejudiced by 
the action of the officers of the bankrupt corporation in making this 
false return, nor that the state of Massachusetts is entitled to receive 
at their expense this tax, to which, upon the real facts, it was not en- 
titled. 

It is contended for the state that, although in fact the stock may 
have been worthless, it does not follow that the tax valuation is illegal 
or excessive, because, under Massachusetts law, it was assessed, not 
with reference to intrinsic worth, but with reference to "market value" 
only ; and it is said that the stock of an insolvent corporation may have 
market value if the insolvency is not known, and that the agreed facts 
state that the tax commissioner acted, not only on the return and the 
testimony of Wyman, but upon "other things." It is urged that, al- 
though the return was grossly false and Wyman's testimony (or in- 
formation) very inaccurate, there may nevertheless have been other 
facts warranting a determination that the market value was $50 a 
share, and that this court should therefore put that value upon the 
stock. But this court is not undertaking to revise the tax commission- 
er's action on the evidence before him; it is endeavoring to ascertain 
for what amount the tax claimed ought to be allowed as a preferred 
claim. For this purpose, the amount and legality of the tax are to 
be determined by the bankruptcy court. In re Heffrbn Co. (D. C.) 216 
Fed. 642, 650; In re Selwyn Importing Co., 18 Am. Bankr. Rep. 190. 
While the tax commissioner might have based his valuation on other 
facts than those contained in the corporation's return, there is no evi- 
dence that he did so, nor that the stock in question had a market value 
different from its real value. 

I agree with Mr. Referee Perry that the tax is not due, and that the 
claim should be expunged. 

Decree affirmed. 
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PLAS V. ILLINOIS CENT. R. CO, 

(District Court, D. Nebraska, Omaha Division. February 5, 1916.) ^ 

No. 42;^. 

I Bemoval or Causes ^s»3 — Joindbb or Causes— Actions Undbb Emplot- 
£BS' Liability Act. 

Wbere a plaintiff, suing for personal Injuries, alleged in one count a 
cause of action under the federal Employers' Liability Act (Act April 22, 
190S, a 149, 35 Stat 65, as amended by Act April 5, 1910, c. 143, 36 
Stat 291 [U. S. Comp. St 1913, §{ 8657-8665]), and in another count a 
cause of action arising under the common law and state statutes, but the 
subject of each count was the same Injury, the action was removable to 
a federal court, notwithstanding section 6 (section 8662) of such act, pro- 
viding that no case arising thereunder and brought in any state court of 
competent jurisdiction shall be removed to any court of the United States, 
as only a portion of the action arose under the Employers' Liability Act 

[Ed. Note.~For other cases, see Removal of Causes, Cent. Dig. fi§ 4, 5; 
Dec. Dig. «=s>3.] 

2. Removal or Causes 4®=>3 — ^Joindeb or Causes — ^Actions TJndsb Eicploy- 
SBs' Liability Act. 

Within Employers' Liability Act, ( 6 (section 8662), providing that no 
case arising thereunder shall be removed to any court of the United States, 
the "case" referred to is what plaintiff makes it in good faith by his 
petition. 

[Ed. Note.— For other cases, see Bemoval of Causes, Cent Dig. if 4, 5; 
Dea Dig. «S=s>3.] 

At Law. Action by Charles Flas against the Illinois Central Rail- 
road Company. On motion to remand. Motion denied. 

John W. Battin, of Omaha, Neb., for plaintiff. 
William Baird & Sons, of Omaha, Neb., and Helsell & Helsell, of 
Ft Dodge, Iowa, for defendant 

MUNGER, District Judge. [1] Plaintiff brought an action in the 
state court for personal injuries sustained by him, and his petition 
contained two counts. The first count sets forth a cause of action un- 
der the Employers* Liability Act of Congress (35 Stat 66 ; 36 Stat. 
291), and the second count sets forth a cause of action arising under 
the common law and state statutes, but the subject of each count is 
the same injury. The statutes of this state permit two such causes 
of action to be joined in the petition. Section 7657, Rev. Stats. Neb. 
1913. 

A petition for removal was filed, and the cause is now presented on 
a motion to remand the case. Each count of the petition sets forth a 
cause of action of which this court would have jurisdiction, if a suit 
had been begun in this court by a petition setting forth the facts re- 
lied upon in that count. The suit is therefore removable to this court, 
unless forbidden by section 6 of the Employers' Liability Act, which 
provides that: 

'^o case arising under this act and brought in any state court of competent 
Jurisdiction sliall be removed to any court of the United States." 

^=»For other cases see same topic ft KET-NUMBER in all Key-Numbered Digests ft Indexes 
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[2] The "case" referred to is what plaintiff makes it, in good faith, 
by his petition. Mountain View Min. & Mill. Co. v. McFadden, 180 
U.,S. 533, 21 Sup. Ct. 488, 45 L. Ed. 656; Minnesota v. Northern 
Securities Co., 194 U. S. 48, 24 Sup. Ct. 598, 48 L. Ed. 870; Cella 
V. Brown, 144 Fed. 742, 75 C. C. A. 608. Because his good faith is 
presumed, it has been held that a single count, which states facts suf- 
ficient to make a case either under liie act of Congress or under the 
state statutes and common law, states a case arising under the act 
of Congress. Ullrich v. New York, N. H. & H. R. Co. (D. C.) 193 
Fed. 768; Rice v. Boston & M. R. R. (D. C.) 203 Fed. 580. 

In the pending case, the plaintiff's petition announces his intention 
to proceed either under the act of Congress or independently of it, as 
he elects. The action, therefore, cannot be said to arise under the 
Employers' Liability Act, for but a portion of it so arises. This would 
be entirely clear, had plaintiff joined in his petition, as he is permitted 
to do by the Nebraska statute, causes of action against the same de- 
fendant for personal injury arising under the &nployers' Liability 
Act of Congress, for trespass upon plaintiff's property, and for other 
injuries to plaintiff at another time and place, and not arising under 
the act of Congress ; but it is not less clear that this plaintiff has pre- 
sented two distinct and separate causes of action, upon either of which 
he may elect to proceed, and but one of which arises under the act of 
Congress. 

The prohibition of removal mentioned in section 6 of the Employ- 
ers' Liability Act is limited to cases which purport, by the plaintiff's 
petition, to arise under that act ; and when, to a cause of action aris- 
ing under that act, there is joined one which does not purport to arise 
under that act, the prohibition does not apply. Strother v. Union Pa- 
cific R. Co. (D. C.) 220 Fed. 731; Patterson v. Bucknall S. S. Lines 
(D. C.) 203 Fed. 1021. 
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BOSTON EXCELSIOR CO. v. SWEATT. 

(Clrcnit Court of Appeals, First Circuit January 27, 1916.) 

No. 1114. 

L Master and Sebvant ^=s>27S — ^Actions fob Injubies — Negligence — Suf- 
ficiency OF Evidence. 

An employ^, operating an excelsior baling press, consisting In part of a 
plunger, moving horizontally forward and back across a pit, and a treader, 
coming down Into the pit from above, was killed by the treader knocking 
him into the pit in front of the plunger. It was part of his duty to 
bend over the pit, and put a header into the pit, as the plunger drew 
back, when the pit was filled with excelsior, and when he went to work 
he was instructed, before doing this, to shut off the flow of excelsior and 
move a lever, throwing the treader out of operation. There were no eye- 
witnesses to the accident, and the excelsior was found shut off, but the 
treader was In operating position. There was evidence that the treader 
would sometimes operate when the lever was in the stop position, and 
throw the lever into the operating position ; that this was known to the 
agent whom the employer directed to instruct the employ^ as to the 
manner of doing the work ; that it was abnormal and dangerous for the 
treader to so operate, and that it would not do so if the machine was in 
proper repair; and that the employ^ had always been seen by the em- 
ployer and his associates doing his work as instmcted. Beldy that the 
jury were warranted In finding that the machine was out of repair; 
that the employer knew this, or from the length of time that it had 
existed, ought to have known of it, and put it into proper condition ; and 
that it was negligent in failing to do so. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §$ 
954, 956-958, 960-969, 971, 972, 977; Dec. Dig. <©=»278.] 

2. Master and Servant <©=»276 — ^Actions for Injuries — Negligence — Suffi- 

ciency or Evidence. 

A finding was warranted that the employ^ followed the instructions 
and stopped the operation of the treader, and that the machine was after- 
wards put into operation through its l)eing out of repair, especially In 
view of the fact that he must have known that It would be extremely 
hazardous, if not impossible, for him to put in the header when the 
treader was operating. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§' 
950-952, 954, 959, 970, 976; Dec. Dig. <8»276.] 

3. Master and Servant ^=»265 — Actions for Injuries — Burden of Proof. 

It was not incumbent upon the employe's administratrix, in an action 
for death, to show what particular defect in the machine caused it to 
operate in the abnormal and dangerous way mentioned; the fact that 
it did so operate Itself disclosing* that the machine was in some paiticular 
defective. 

I Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
877-908, 955; Dec Dig. <©=>265.] 

4. Master and Servant ^=»285 — Actions for Injuries — Questions for Jury. 

In an action for the death of an employ^, operating an excelsior baling 
press and killed when a treader, the lever operating which had been 
placed in a stop position, was in some way thrown into operating posi- 
tion, evidence held to make questions for the jury as to whether the acci- 
dent was caused by the worn condition of certain parts of the machine, 
which allowed them to come in contact with an upright controlling the 
operation of the treader. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1002,10 03, 1007, 1008, 1016, 10^5, 1013, 1053; Dec. Dig. C=»285.] 

C=»For other causes km same topic & KEY-NUMBER In all Key-Numbered Oisests A Indexee 
229 F.— 21 



Digitized by 



Google 



322 229 FEDEBAL REPORTER 

5. Master and Servant ^=»270 — Actions fob Injuries — Aduissibiutt of 

Evidence. 

In an action for the death of an employ^, operating an excelsior baling 
press and knocked into a pit in front of a plunger by a treader, there was 
evidence that when he went to work he was instructed to move the lever 
controlling the oi)eration of the treader to a stop position before leaning 
over the pit, and that his employer and associates had always seen him 
do the work in this way. The treader was found in operating position 
after the accident, but there was evidence that defects in the machine 
might have caused this. Held, that the testimony as to how he operated 
the machine was competent, whether or not testimony of habit Is admissi- 
ble, to show the method of work pursued at the time of an accident, as 
such evidence simply tended to show that in doing his work he understood 
what his instructions were and followed them, and it was a perfectly 
reasonable inference for the Jury to make that he probably followed such 
instructions on the occasion in question. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. S| 
913-927, 932 ; Dec Dig. <S=»270.] 

6. Master and Servant ^=»270 — Actions fob Injuries — ^Admissibility of 

Evidence. 

In an action for the death of an employ^, claimed to have been caused 
by the machine he was operating being thrown into operating position 
because of defects In the machine, the court admitted evidence as to occa- 
sions shortly before he commenced work on the machine and shortly after 
the accident, when the operation of the machine was started in this way, 
as well as evidence regarding the wear on a part of the machine claimed 
to have thrown the machine into operation. Held, that an objection to 
this evidence on the ground of remoteness raised a question for the trial 
court, and presented no error of law. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. fj 
913-927, 932; Dea Dig. <S=»270.] 

In Error to the District Court of the United States for the Dis- 
trict of New Hampshire ; Edgar Aldrich, Judge. 

Action by Abbie E. Sweatt, administratrix, against the Boston Ex- 
celsior Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

Edward K. Woodworth, of Concord, N. H. (Streeter, Demond, 
Woodworth & Sulloway and Jonathan Piper, all of Concord, N. H., 
on the brief), for plaintiff in error. 

De Witt C. Howe, of Concord, N. H. (Thomas F. Clifford, of Frank- 
lin, N. H., on the brief), for defendant in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. This action is brought by Abbie K. 
Sweatt, administratrix of the estate of Roy H. Sweatt, against the 
Boston Excelsior Company, under the Employers' Liability Statute of 
New Hampshire (Laws 1911, c. 163), to recover damages for the death 
of Roy H. Sweatt, which occurred on December 24, 1913, while he was 
in the defendant's employ. There was a trial by jury, and a verdict 
for the plaintiff. 

The case is here on the defendant's bill of exceptions, and the er- 
rors assigned are the refusal of the court to direct a verdict for the 

^s9For otber cases see same topic & KEY-NUMBER in all Key-Numbered DlgesU & Indexes 
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defendant at the close of all the evidence, to give certain requested 
instructions, and in the admission of certain evidence. 

The statute under which the action is brought does away with the 
defenses of assumed risk and negligence of fellow servants, and places 
the burden of proving contributory negligence upon the defendant. 

The plaintiff's intestate, at the time he met his death, was at work 
upon a machine for baling excelsior, and had been engaged in this 
work for about 2 months. He was 26 years of age, a man of good 
habits, intelligent, and thoroughly acquainted with the work he was 
required to do. 

The press was operated by steam power. Connected with and form- 
ing a part of the press was a plunger, which moved periodically for- 
ward and back across a pit into which the excelsior was fed and 
pressed the excelsior into bales. The plunger was always in motion 
and not subject to tiie operative's control. There was a treader which 
was so constructed and arranged as to come down into the pit and 
tread the excelsior. The operation of the treader was supposed to 
be controlled by a lever, in such a way that if the operative set the 
lever in the stop position the treader would not come down. 

Sweatt's work, in operating the machine, consisted in pulling a 
rope which let the excelsior down from above into the pit, then in 
moving the lever to the left or operating position, whereby the up- 
right 3iat operated the treader would be brought in contact with the 
head of the plunger rod, on its upward movement on the gear that op- 
erated the plunger, and thus throw the treader into operation. After 
the pit was filled with excelsior, it was his duty to pull the rope to 
shut oflf the excelsior from above, move the lever to the right to put 
the treader out of operation, then take a header in his right hand, 
and, standing on a step with his body bent over the pit, reach with the 
header into the pit, and, as the plunger drew back to the proper posi- 
tion, insert the header. 

Sweatt was killed while putting the header into the press in the 
regular course of his work, by reason of the treader coming down and 
knocking him into the pit and subjecting him to the operation of the 
plunger. There was no eyewitness to 3ie accident Just before the 
accident he was seen by his brother, and the lever was then in the 
operating position, with the treader working the excelsior into the pit. 
Immediately after the accident occurred, Sweatt was found in the 
pit, the treader had been working, and the lever was in the operating 
position. 

As the lever, when seen before and immediately after the accident, 
was in the operating position, the defendant insists in its motion for a 
directed verdict that there was no evidence from which the jury could 
find (1) that the defendant was negligent, or (2) that its negligence 
was tfie cause of Sweatt's death. 

[1, 2] There was evidence that when Sweatt went to work for the 
defendant he was instructed that, before putting in the header, he 
should shut off the excelsior and move the lever to the stop position, 
then reach down into the pit and put in the header ; that he was not 
only instructed to do this, but his employer and associates had always 
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seen him do tlie work in this way. At the time of the accident the 
excelsior had been shut off, so that it could not come down. There 
was evidence that the treader would at times operate when the lever 
was in the stop position and throw the lever into the operating posi- 
tion. It had done this at times prior to Sweatt's death, and on one 
occasion it occurred some three or four weeks before Sweatt went 
to work for the defendant, and this fact was known to the agent, 
whom the defendant directed to instruct Sweatt as to the manner of 
doing his work. It was an abnormal and dangerous thing for the 
treader to operate in this way, and the testimony was that it would 
not do so if the machine was in a proper state of repair. 

From this evidence we think the jury might properly have found 
that the machine was out of repair ; that the defendant knew that this 
•was so, or, from the length of time that it had existed, ought to have 
known of it, and put it into proper condition ; and that it was negligent 
in failing to do so. The testimony showing that Sweatt was* instructed 
to do his work in a particular way, and had always been known to 
follow the instructions, was sufficient to warrant the conclusion that 
at the time of the accident he followed the instructions and moved the 
lever to the stop position before attempting to put in the header, and 
that the machine was afterwards put into operation through its being 
out of repair. Especially is this true when it is taken into account 
that he had shut off the excelsior before putting in the header, and 
that he must have known that it would be an extremely hazardous, if 
not an impossible, thing for him to put in the header when the treader 
was operating. 

[3] The defendant's request for instructions embodied in its third 
assignment of error was properly refused. It was not incumbent upon 
the plaintiff to show what the particular defect in the machine was 
that caused it to operate in this abnormal and dangerous way. The fact 
that it did so operate disclosed of itself that the machine was in some 
particular defective, and the testimony of the plaintiff's expert con- 
firmed the proposition. 

[4] The defendant's sixth and seventh assignments of error are 
based on the 'refusal of tlie court to instruct the jury tliat there was 
no evidence from which it could find that the defendant was negligent 
in respect to the condition that existed around the hub of the twin 
gears, or that the alleged wear around the hub could have caused the 
accident. The evidence was that the upright which operated the 
treader came down in the space between the twin gears, and that the 
distance from each gear to the upright was three-fourths of an inch, 
that the gears were 40 inches in diameter and revolved on a shaft, 
and that the hole in the gears through which the shaft passed had 
become so worn and enlarged as to allow a radial sway of the gears 
of about 3 inches ; that the upright, when thrown out by the arm of 
the lever, would be in the vicinity of the teeth of the gears, so that, 
if the gears wabbled an inch or more, the teeth could catch the bottom 
of the upright and throw the treader into operation. The construction 
of the machine was such that the upper portion of the upright passed 
through a confined space in the frame of the machine, which tended. 
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as the upright was pushed up, to throw it into its normal or operating 
position and against the arm of the lever, which would have the ten- 
dency to throw the lever from the stop to the operating position. In 
this state of the proof, it was clearly open to the jury to say whetlier 
the accident did or did not come about because of this defect in the 
gears. The court was justified in refusing the requested instructions. 

The fourth and fifth assignments of error raise the same questions 
as to the condition around tihe pin connecting the head of the plunger 
rod to the twin gears as was raised by the sixth and seventh assign- 
ments of error concerning the wear about the hub of the twin gears. 
As to these requests, the defendant's contention is that there was no 
evidence from which it could be found that, w.hen the upright was out 
of position, the head of the plunger arm could hit it, so as to put the 
treader in operation. The evidence was that the distance from the 
upright, when out of position, to the head of the plunger arm on its 
upward movement on the gear, when in a proper state of repair, was 
an inch and a half ; that at the time of the accident the hole in the 
head of the plunger arm, through which the pin on the gears worked, 
was worn ; that the machine had been long in use, and at times op- 
erated abnormally; and that, a few months after the accident, the 
hole in the head of the plunger arm was found to have extended in 
the direction of the plunger 2 inches or more beyond the circumfer- 
ence of the original hole. The defendant contends, however, that, even 
if the hole in the plunger arm could be found to have been in this 
worn condition, the head of the plunger arm could not come in con- 
tact with the upright, when out of position, so as to set the treader in 
operation, as the plunger head, on approaching and passing the bot- 
tom of the upright, was being drawn, and, if drawn, the worn portion 
of the hole towards the plunger could not be availed of to permit 
the plunger head to hit the upright. On the other hand, it is sug- 
gested that the wear in the hole of the plunger head might permit it 
to be thrust forward, so as to come in contact with the upright, and 
that this might occur if the plunger stuck on the initial pull; and, 
while it may not be as probable that the upright was put in operation 
from this source as from the worn condition of the gears about the 
hub, we do not think that the court erred in refusing to give these 
requests or that the defendant was prejudiced thereby. 

The eighth assignment of error is covered in our discussion of the 
sixth and seventh assignments, and needs no further consideration. 

[5] The ninth, tenth, and eleventh assignments of error relate to 
the admission of testimony as to how Sweatt operated the machine. 
This testimony was objected to on the ground that the method pursued 
by Sweatt, at the time of the accident, could not be found from evi- 
dence showing what his habit was in doing the work. But, whether 
habit testimony to show such a fact is competent or incompetent, we 
do not think that the testimony in this case comes under that head. 
The case discloses that the defendant instructed Sweatt as to the man- 
ner of doing his work, and the evidence here objected to simply tends 
to show that in doing his work he understood what his instructions 
were and followed them, and it was a perfectly reasonable inference 
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for the jury to make tliat if he had been instructed as to how he 
should do his work, and understood his instructions, he probably fol- 
lowed them on the occasion in question. 

[6] The twelfth, thirteenth, fourteenth, fifteenth, sixteenth, seven- 
teenth, eighteenth, nineteenth, and twenty-second assignments of error 
relate to the admission of testimony showing that the treader would 
work when the leyer was thrown into the stop position, and that the 
lever at times would be thrown back into operating position. The evi- 
dence was that such occurrences took place a short time before Sweatt 
began his work on the machine and shortly after the accident The 
principal objection to the testimony was that it was too remote. The 
question of remoteness,- however, was one for the trial court and pre- 
sents no error. Another objection raised was that the court erred in 
admitting the testimony "because there was no evidence that a defect 
in the press causing the feeder board to operate while the lever was 
in a position to stop it could have caused the accident." We have 
already shown that the treader might be put in operation by the up- 
right coming in contact with the gears when the lever was in the stop 
position, and that the lever would remain in the stop position, or be 
thrown into the operating position, depending upon whether the up- 
right, on being thrown up, was made to push sufficiently hard against 
the arm of the lever. 

The twentieth and twenty-first assignments of error relate to the re- 
ception of certain evidence pertaining to the wear about the hole 
in the head of the plunger arm. The chief objection seems to be that 
it was too remote. But this objection presents no error of law. The 
evidence tended to show what the condition of the machine was at 
the time of the accident, and it was clearly admissible for this pur- 
pose. 

The judgment of the District Court is affirmed, with interest, and 
the defendant in error recovers her costs of appeal. 



CITIZENS* TRUST & GUARANTY 00. OF WEST VIRGINIA t. GLOBB « 
RUTGERS FIRE INS. CO. 

(Circuit Court of Appeals, Fourth Circuit December 10, 1915.) 

No. 1336. 

1. Insurance ^=»560— Notice of Loss — Waiver. 

A policy of fidelity insurance issued to an insurance company on ac- 
count of an agency required the assured to give immediate notice of any 
loss, or of facts indicating that loss had probably been sustained. The 
assured notified the insurer of a claim against the agency several months 
overdue, explaining that the delay in giving notice was due to its con- 
tinued attempts to obtain settlement and statement of the account The 
insurer, without objecting to the notice, also assisted in trying to obtain 
an agreement between the parties. JSeldf that it thereby waived the con- 
dition requiring immediate notice. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. fj 1393-140^; 
Dec. Dig. <S=>560.] 

«=9For other casea see same topic & KEY-NUMBER in all Key-Numbered DigesU & Indexes 
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2. iNSUBAiTcs €=>556 — Waiver of Conditions — ^Atjthobitt. 

A provision of an Insurance policy that none of its conditions shall be 
deemed waived, unless in writing, signed by the president or vice president 
of the company, with Its seal attached, cannot prevent a waiver by the 
company itself, acting through its officers who have charge of its business. 

[Bd. Note.— For other cases, see Insurance, Cent Dig. H 1374-1377 ; Dea 
Dig. «s>556.] 

3. INSITBANGB ^^eeS*— FiDELITT INSTTBANCK — CONSTRUCTION OF POLIOT. 

Evidence held to sustain a recovery on a policy insuring against* loss 
by reason of **fraud or dishonesty'* of an agent, where, while there was a 
dispute between the principal and agent as to the amount of compensation 
which the agent was entitled to retain from collections made, he used the 
money so collected, and was unable to pay it over on final settlement 

[Bd. Note. — For other cases, see Insurance, Cent Dig. |S 1555, 1707- 
1728; Dec. Dig. €=>665.] 

4. Insubancb €=>285 — ^Avoidance fob Concealment — Substt Bond. 

A renewal surety bond, insuring a principal against loss by reason of 
the fraud or dishonesty of an agent, which was procured by the agent, is 
not invalidated by the fact that when the renewal was made, the agent 
owed the principal a considerable balance, of .which the Insurer was not 
advised, where the principal had no communication with the insurer, was 
not asked the state of its account, and had no knowledge of fraud or dis- 
honesty on the part of the agent 

[Ed. Note. — For other cases, see Insurance, Cent Dig. S 657 ; Dec. Dig. 
«=>286.] 

5l Insurance «=»168 — Subett Bond — Construction. 

A mere recital in a surety bond given by an agent that he has been ap^ 
pointed agent at a certain place does not limit the scope of the bond, or 
the liability of the surety to business done by the agent at such place. 

[Bkl. Note. — ^For other cases, see Insurance, Cent Dig. I 325; Dec. Dig. 
«=>188.] 

In Error to the District Court of the United States for the North- 
cm District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Action at law by the Globe & Rutgers Fire Insurance Company 
against the Citizens' Trust & Guaranty Company of West Virginia. 
Judgment for plaintiff, and defendant brings error. Reversed. 

B. M. Ambler, of Parkersburg, W. Va. (Van Winkle & Ambler, of 
Parkersburg, W. Va., on the brief), for plaintiff in error. 

H. W. Hayward, of New York City (Reese Blizzard, of Parkers- 
burg, W. Va., on the brief), for defendant in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

WOODS, Circuit Judge. This action was on two surety bonds giv- 
en to the Globe & Rutgers Fire Insurance Company by the Citizens' 
Guaranty Company, in behalf of a corporate agency of the insurance 
company, first called General Southern Agency, and retaining its iden- 
tity through several changes of name. The first bond for $10,000, 
covering Ae period from June 7, 1906, to June 7, 1907, was extended 
to June 7, 1908; the second, for $5,000, covered the period from July 
15, 1908, to July 15, 1909. The District Judge instructed a verdict 
for $5,000 and interest, aggregating $6,400, for defaults secured by 

•=»Por otlier cases see same topic 4k KET-NUMBER in all Key-Numbered Digedts & Indexes 
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both bonds under the terms of the second bond. In giving this in- 
struction the court held, first, that under the report of the commis- 
sioner appointed to state the account between the fire insurance com- 
pany and its agent and the evidence taken in open court there was no 
real dispute that the defauh under both bonds, recoverable under the 
terms of the second bond, after allowing all credits, was more than 
the $5,000 ; and, second, "that because defendant company, after noti- 
fication and knowledge of the relations existing between plaintiff and 
its agent, demanded statements of the accounts and proofs of loss, and 
based its refusal to pay solely on the ground that Fowler & Co. were 
claiming credits and sets-oif, it is estopped from denying its obliga- 
tions upon its bonds for other reasons than account of such sets-off." 
The insurance company accepts the verdict, and does not assign error 
in the denial of a larger recovery. 

[1] The evidence supports the conclusion of the District Judge 
that there was a waiver of the condition that, *'upon the discovery by 
the employer that a loss has been sustained, or of facts indicating that 
a loss has probably been sustained, the employer shall immediately so 
notify the company in writing, at its principal office in the city of 
Parkersburg." The letter of the insurance company of October 16, 
1908, notifying the surety company of the balances claimed against 
the agency, gave the information that balances had been several months 
overdue, and that there had been delay in giving notice under the 
policy on account of long and persistent efforts to obtain a settlement 
with the agent. The surety company in reply made no allusion to the 
delay in giving notice, and in a somewhat protracted correspondence 
sought to bring the insurance company and its agency to an agreement 
as to the amount due. This correspondence indicates clearly that the 
surety company intended to proceed in the matter of ascertaining its 
liability on the theory that the letter of October 16, 1908, was due 
notice of the alleged default, and it shows an effort by the assured 
to comply with the requests made of it. On this point the case, there- 
fore, falls within the rule that any course of action which leads the 
assured to believe that by conforming thereto the condition of immedi- 
ate notice will not be insisted on, followed by labor or expense in 
the effort to conform, will operate as waiver or estoppel. Insurance 
Co. V. Norton, 96 U. S. 234, 24 L. Ed. 689: Hartford Co. v. UnscU, 
144 U. S. 439, 12 Sup. Ct. 671, 36 L. Ed. 496; Northern Assurance 
Co. V. Grand View Building Association, 183 U. S. 308, 22 Sup. Ct. 
133, 46 L. Ed. 213. It is true that later, on November 13tli, the de- 
fendant wrote to the insurance company : 

"We beg to say again that we cannot consider this claim until a settlement 
is reached with Fowler & Co., or (if settlement cannot be had) until j^our 
claim is estabUshed by process of law. Then, if we are liable, we will pay ; 
otherwise we cannot do so. ♦ • ♦ Fowler & Ck>. dispute your claim. 
♦ • ♦ We understand that Fowler: & Co. are ready to pay any balance 
which they may owe you, whenever the same may be ascertained by a proper 
settlement or by a court of competent jurisdiction. ♦ ♦ ♦ It appears that 
they have asked you for a settlement of the contingent commission account, 
which has not been furnished. It seems to us that Fowler & Co. are entitled 
to a detailed statement of the account ; and if it were furnished it would cer- 
tainly put an end to excuses for delay on that ground. We suggest that you 
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render a detailed statement setting forth fully your contention (just as If 
you would have to do If j^ou were proving your claim In court), and we fully 
believe that you would have no trouble in reaching a settlement with them. 
We are sending a copy of this letter to Fowler & Co." 

But this letter could not avail to recall the waiver on which the in- 
surance company had acted in trying to comply with the surety com- 
pany's demand that it come to an agreement with the agent as to the 
amount due. 

[2] It is argued, however, that the correspondence could not op- 
erate as a waiver, because the bond provides : 

"Fourteenth. None of the conditions or provisions contained In this bond 
shall be deemed to have been* waived by or on behalf of the company, unless 
the waiver be clearly expressed in writing over the signature of Its president 
or vice president, and Its seal be thereto affixed, duly attested." 

There can be no doubt that the same authority that issues a bond 
may waive any of its conditions. The provision quot^^d is valid in 
denying to any agent of the company the power to waive any of the 
conditions or provisions of the policy, unless the waiver should be un- 
der the signature of the president or vice president, and under the 
seal of the company. But it cannot mean that the company itself 
cannot waive or otherwise contract with reference to the insurance 
in any way it should see lit. The letters which expressed the intention 
to waive the requirement as to notice were sent from the general of- 
fice of the company, and they were signed by the secretary, presuma- 
bly under the authority of the company. Hence the waiver was by 
the company itself. Insurance v. Norton, supra. 

[3] The bonds expressly limit Hability to such pecuniary loss as 
may be sustained "by reason of the fraud or dishonesty of the em- 
ploye," and expressly exclude "any loss occasioned by accident, mis- 
take, negligence, error of judgment on the part of, or breach of con- 
tract by, the employe." There is nothing in the evidence showing that 
the surety company intended to extend its obligation to cover a liabil- 
ity not expressed in the bonds, or to admit that the employe had been 
guilty of fraud or dishonesty. On the contrary, the correspondence 
indicates the confidence of the surety company that the agency had 
acted in good faith. Taken together, the letters might well be regarded 
as importing refusal of the surety company to consider whether any 
default fell under its obligation until the amount of the default had 
been ascertained by proof or agreement. 

Still we think the evidence did not make a serious issue of fact as to 
whether the agent had been guilty of fraud or dishonesty. The gen- 
eral rule is that an agent is guilty of fraud or dishonesty when he col- 
lects money belonging to his principal and uses it for his own purposes, 
or refuses to turn it over. But if there be mutual demands, and the 
failure to settle be due to an honest conviction of the agent that he has 
good offsets against the balance appearing against him, he cannot be 
said to be acting fraudulently or dishonestly in the mere withholding 
of the balance to the extent of the amount claimed by him until the 
true amount due by him be ascertained. Nevertheless, under such 
circumstances, th^ agent is bound in honesty not to use the money 
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collected for his principal, but to hold the whole amount ready for 
settlement when the offsets claimed are passed upon, and the true 
balance ascertained; and if he uses the money, so that he is unable 
to pay it over upon the final settlement, he is guilty of dishonesty. 
This is the rule applicable here. Assimiing that the claims of offsets 
by the agent were made in good faith, and that one of them was valid, 
and should have been allowed to the extent of the amount claimed, yet 
these offsets were claimed, not for payments or disbursements on ac- 
count of the principal, but for additional compensation. This addi- 
tional compensation was in dispute, and the plain duty of the agent, 
which honesty required, was to hold all funds collected for his princi- 
pal until the dispute was settled. This he 'failed to do, and when in- 
solvency came he was unable to turn over the money he held in trust. 
This view of his conduct as dishonesty is made clearer by the fact that 
the agent admitted a large balance to be due and promised a remit- 
tance of $2,500 thereon. The meaning of fraud and dishonesty ex- 
tends beyond acts which would be criminal. They are to be given a 
broad signification, and taken most strongly against the surety com- 
pany. City Trust Company v. Lee, 204 III. 69, 68 N. E. 488; United 
States Fidelity & Guaranty Co. v. Egg Shippers* Strawboard & Filler 
Co., 148 Fed. 353, 78 C, C. A. 345. 

[4] It is admitted by the plaintiff that when the $5,000 bond was 
given on July 15, 1908, the agent owed a considerable balance on his 
account The defendant insists, as a matter of law, that the failure of 
the insurance company to inform the surety company of this default 
was a fraud, whidi annulled the bond. The undisputed fact is that 
the insurance company had no communication with the surety company 
as to the giving of the bonds, and that it merely received the bonds 
which the agent had procured. The surety company made no inquiry 
of the insurance company as to the state of the agent's accounts. Hav- 
ing chosen to act on its own responsibility, in the absence of conceal- 
ment or knowledge of the insurance company of intentional wrongs- 
doing of the agent, the surety company must abide the consequences. 
Under the same conditions the surety was held liable in Magee v. Man- 
hattan Life Insurance Co., 92 U. S. 93, 23 L. Ed. 699, the court saying : 

"The plea does not set forth any of the circumstances attending the execu- 
tion and delivery of the bond. It does not aver that there was any misrepre- 
sentation, anything fraudulently kept back, or any opportunity to make dis- 
closures on the part of the company, or any inquiry by the sureties, before the 
bond was delivered. Nor Is It averred that the company was aware that the 
sureties were Ignorant of the facts complained of. It is, perhaps, to be in- 
ferred from the plea that the fact was — as the record, aside from the plea, 
shows It to have been — ^that the bond was executed at Mobile, and sent by 
Voorhees by mall to the company in New York. If this were so, the com- 
pany, upon receiving it, was under no obligation to make any communication 
to the sureties. The validity of the bond could not depend upon their doin^ 
so. The company had a right to presume that the sureties knew all they de- 
sired to know, and were content to give the instrument without further in- 
formation from any source. Under these circumstances, it was too late, after 
the breach occurred, to set up this defense.'* 

[6] It is insisted that no liability could attach under the bond for 
business done by an office maintained in the city of Baltimore, for the 
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reason that the first bond contains the recital "that the General South- 
ern Agency had been appointed agents of the insurance company at 
Bluefield, W. Va." It seems evident that the bare recital of the loca- 
tion of the agency did not limit the territory in which the agency was 
to do business. 

The objection to the introduction of a number of letters seems to 
have no foundation. They were letters between the parties or their 
counsel, and between the insurance company and the agent. All of 
them bear on the question whether there was a fraudulent or dishonest 
default by the agent 

The questions propounded to Fowler, representative of the agency, 
called for his interpretation of written contracts, and were properly 
excluded. 

The point of chief difficulty is the method of ascertaiiuncnt of the 
amount of the liability. The first bond was effective from June 7, 
1906, to June 7, 1908 ; the second was effective for one year from its 
date July 15, 1908. Thus it appears that there was an unbonded period 
from June 7, 1908, to July 15, 1908. The second bond contained these 
provisions : 

"First. The comi)any shall not be liable hereunder for any sum or amount 
whatever, which the employ^ may, at the commencement of the term herein- 
before provided for, owe the employer." 

"Third. The company, upon the execution of this bond, shall not thereafter 
be liable to the employer under any previous bond executed In behalf of the 
employ^, and upon the execution of the company of any new bond to the em- 
ployer in behalf of the employ^, all the obligations of this bond shall immedi- 
ately cease and determine ; it being mutually understood that it is the inten- 
tion of this provision that but one (the last) bond shall be In force at one 
time: ProYlded however, that the employer shaU have the right, within sir 
months after the termination of any previous bond, to make claim for, and 
proof of, any loss occurring thereunder ; but if any claim be so made under 
any previous bond during the said period of six months, and if loss also oc- 
cur under this bond, the aggregate liabiU^ of the company for aU losses under 
all bonds shaU not exceed the sum of dollars." 

Although the limitation is left blank, there seems to be no dispute 
that the intention was to limit the total liability under the two bonds 
to tiie amount of the second bond, $5,000. The result is that the sturety 
company is not liable for any default occurring between June 7, 1908, 
and July 15, 1908; but it is liable for the aggregate defaults, not only 
of the period covered by the second bond, but also of the period cov- 
ered by the first subject to the limitation that the entire liability shall 
not exceed $5,000. 

• The monthly balances against the agency were not due until the ex- 
piration of 60 days after the monthly reports. Hence there was no 
default until the expiration of 60 days after each report. But the 
agency was liable to the insurance company as soon as money was col- 
lected by it for the credit of the insurance company ; and the imder- 
taking of the surety company immediately attached to credits to the 
insurance company in the hands of the agency. The surety company 
was bound to see that these collections were honestly accounted for. 
It follows that under the first bond the surety company was liable for 
all amounts reported by the agency to be in its hands up to June 7» 
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1908, less all payments made thereon and all credits which the agency 
was entitled to at that date, including the $2,500 or less amount al- 
lowed to the agency under its contract. 

While the surety company is not liable for any amounts collected 
for the unbonded period from June 7, 1908, to July 15, 1908, this ex- 
emption does not extend to amounts which had been previously col- 
lected, and reported during this unbonded period. On July 15, 1908, 
when the second bond was given, the surety company was chargeable 
with the balance unpaid under the old bond ascertained as above indi- 
cated. The liability under the terms of the new bond commences with 
this balance. To it is to be added all collections made from July 15, 
1908, to the close of the agency's transactions, including the balances 
which fell due under the 60-day rule after the termination of the 
agency, less payments made by the agency and amounts collected from 
subagents. The amounts collected from subagents cannot be credited 
on moneys collected and accounted for during the unbonded period, 
because the presumption, in the absence of proof to the contrary, is 
that the subagents remitted the balances in their hands as they fell 
due, and that the collections from them after the termination of the 
agency were for the later months covered by the last bond. 

Under this method of the application of the credits the account will 
stand thus : 

Total balance of the entire period, including unbonded period .... $10,251 24 
I^ss collections in unbonded period 3J42 89 

Total, balance accruing during bonded period $ 6,508 35 

Less credit under contract $2,500 00 

I^ss collections from subagents 1,497 79 3,997 70 

Net balance $ 2,510 56 

Interest from May 6, 1909, date of proofs of lo5:s. to January 13, 
1914, first day of the term of District Court, at 6 per cent, per 
annum, on $2,510.56 705 69 

Total amount due on bonds $ 3,216 25 

The result is that the judgment of the District Court must be re- 
versed, and a new trial ordered, unless the plaintiff shall within 60 days 
after this judgment remit from his recovery $3,183.75 the difference be- 
tween his judgment, $6,400, and the amount above stated. The main 
])oints of doubt are whether the above credit of $2,500 should be re- 
duced to $1,900, as found by the commissioner, and whether $3,742.89 
is the true amount collected and unpaid by the agency for the un-' 
bonded period. It is possible, too, that the plaintiff may be able to 
show affirmatively that the amounts collected from subagents, $1,497.- 
79, were on account of unpaid balance of the unbonded period. If so, 
that sum should be taken from the total balance of the unbonded pe- 
riod, claimed to be $3,742.89, before such balance of the unbonded pe- 
riod is subtracted fro:n the total balance of $10,251.24. Upon these 
points we are not to be understood as expressing any opinion. The 
credits are given for the full amounts claimed by the defendant merely 
by way of illustration, and to end the litigation, in case the plaintiff 
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should prefer to accept the amounts contended for by the defendant 
in these particulars, rather than incur the expense of a new trial. 
Reversed. 



QUINETTB V. PULLMAN CO. et at* 

(Circait Court of Appeals, Eighth Circuit January 5, 1016.) 

No. 4235. 

L CouBis ^=>3fl6— United States Courts — State Laws as Rules of Deci- 
sion. 

Rev. St S 721 (Comp. St 1913, § 1538), provides that the Iftws of the 
several states, except where the Constitution, treaties, or statutes of the 
I'nited States otherwise require or provide, shall be rules of decision in 
trials at common law in the courts of the United States. The Constitu- 
tion of Oklahoma (article 9, § 43) provides that no corporation sliall be 
permitted to do business without filing a list of its stockholders, etc., and • 
that every foreign corporation, before being licensed to do business, shall 
designate an agent for the service of process. Comp. Laws Okl. 1909, 
SI 5605, 5606, require railroad companies doing business therein to desig- 
nate a person on whom process may be served and to file a certificate of 
the designation with the clerk of the district court. Held, that the deci- 
sion of the Supreme Court of Oklahoma that a railroad company, because 
of its noncompliance with the constitutional and statutory requirements, 
was not entitled to plead limitations, was conclusive on the federal courts 
in an action for Injuries sustained in Oklahoma. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 954-957, 960-96S ; 
Dec. Dig. «=»366.1 

2. Appeal and Error ^=>1050 — ^Harmless Error — Evidence — Pecuniary 
Condition of Injured Person. 

On the trial of a passenger's action against a carrier for injuries, evi- 
dence as to plaintiCTs investments, tending to show that he was a man of 
means, was immaterial and prejudicial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. H 1068, 
1069, 4153-4157, 4166; Dec. Dig. «5=5>10o0.] 

3L Appeal and Error «=»1060— Harmless Error — ^Misconduct of Counsel. 

In a passenger's action against a carrier for injuries, the statements of 
defendant's counsel in examining plaintiff, and In a colloquy concerning 
the admissibility of evidence, that plaintiff had recovered some thou- 
sands of dollars frwn a casualty company, and had been paid two or three 
times already for the damages Incurred, was misconduct requiring a re- 
versal, where the court did not adequately warn the jury against such 
misconduct, but merely told them that the result in any other suit was 
wholly immaterial, and that the question was whether defendant was lia- 
ble, and the Jury would give no consideration whatever to any claimed re- 
covery in any other case. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent Dig. { 4135; 
Dec Dig. <&=»1060.] 

In Error to the District Court of the United States for tlie Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Action by Jermain P. Quinette against the Pullman Company and 
another. Judgment for defendants, and plaintiff brings error. Re- 
versed and remanded, with directions. 

4=3For oUier cases see same topic A KET-NUMBBR In all Kev-Numbered Digests A Indexes 
mehearings denied March 27, 1916, and May 2, 1916. 
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Charles Mitschrich, of Lawton, Okl., for plaintiff in error. 

R. A. Kleinschmidt, of Oklahoma City, Okl. (W. F. Evans, of St. 
Louis, Mo., and E. H. Foster, of Oklahoma City, Okl., on the brief), 
for defendant in error -St. Louis & S. F. R. Co. 

Charles H. Woods, of Oklahoma City, Okl. (J. R. Cottingham, S. 
T. Bledsoe, and George M. Green, all of Oklahoma City, Okl., and 
H. T. Wilcoxon, of Chicago, 111., on the brief), for defendant in error 
Pullman Co. 

. Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. The plaintiff, Jermain P. Quinette, brought 
this suit on August 18, 1911, in the district court of Comanche county, 
Okl., against the Pullman Company, to recover for personal injuries 
sustained October 21, 1910. The case was removed to the United 
States District Court for the Western District of Oklahoma. There 
plaintiff filed an amended petition, and to this the Pullman Company 
filed answer. On January 31, 1913, the plaintiff filed an application 
to make the St. Louis & San Francisco Railroad Company, hereafter 
called the Frisco, a party defendant, and, leave having been granted, 
filed a second amended petition against the Pullman Company, an 
Illinois corporation, and the Frisco Company, a Missouri corporation, 
for $50,000 for personal injuries. The Frisco operated through ves- 
tibuled trains from St. Louis, Mo., to Lawton, Okl., through Ft. Sill, 
Okl. The plaintiff lived at the Ft. Sill military reservation. He left 
St. Louis, Mo., on October 20, 1910, for his home. He traveled on 
the line of the Frisco, but rode in a car of the Pullman Company. He 
claims that before they reached the Ft. Sill station he asked the con- 
ductor of the railroad train if it would stop at the water tank near the 
Ft. Sill station, and if he could there get off, as that was nearer his 
home than the station, and that he was told the train would stop there, 
and that he could get off there if he desired to do so. He communi- 
cated this to the Pullman porter before they reached the water tank, 
which was about 10 o'clock at night, on the 21st of October, 1910. As 
tliey approached the water tank stop the porter took his hand bag- 
gage and went to the forward end of the Pullman, and the plaintiff 
followed him out into the vestibule. As the train stopped the porter 
said, "Here you are, boss," and he stepped out and fell some 20-odcl 
feet from a bridge to the bed of a stream and sustained serious injuries. 
The Pullman Company denies, and supports its denial by evidence, 
many of the latter claimed facts. It is conceded that the general stat- 
ute of limitations of Oklahoma in such cases is two years, and this 
suit was brought ag^nst the Frisco Company about two years and 
four months after the accident. 

[1] Section 5553 of Snyder's Compiled Laws of Oklahoma of 1909 
is as follows : 

"Sec. 5553. Absence — Limitations, — If, when a cause of action accrues 
against a person, he be out of the state, or has absconded or concealed him- 
self, the period limited for the commencement of the action shall not begin 
to run until he comes into the state, or while he Is so absconded or conceal- 
ed ; and if, after the cause of action accrues, he depart from the state, or ab- 
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Kond, or conceal himself, the time of his absence or concealment shall not 
be computed as any part of the period within which the action must be 
brought" 

It is provided in the Constitution of Oklahoma (article 9, § 43) that : 

"No corporation, foreign or domestic, shall be permitted to do business in 
this state without first filing in the office of the Corporation Commission a 
list of its stockholders, officers, and directors, with the residence and post 
office address of, and the amount of stock held by each. And every foreign 
corporation shall, before being licensed to do business in this state, desig- 
nate an agent residing in the state; and service of sunuuons or legal no- 
tice may be had on such designated agent and such other agents as now are 
or may hereafter be provided for by law. Suit may. be maintained against 
a foreign corporation in the county where an agent of such corporation may 
be found, or in the county of the residence of plaintiff, or in the county 
where the cause of action may arise.'* 

Section 5605 of the Compiled Laws of Oklahoma of 1909 provides : 

"Bvery railroad company or corporation, and every. stage company doing 
business in Oklahoma, or having agents doing business therein for such cor- 
poration or company, is hereby required to designate some person residing in 
each county, into which its railroad line or stage route may or does run, or 
hi which its busdness is transacted, on whom all process and notices issued 
by any court of record or Justices of the peace of such county may be served." 

Section 5606 of the same statutes provides : 

"In every case such railroad company or corporation, and stage company, 
shall file a certificate of the appointment and designation of such person, in 
the office of the clerk of the district court of the county in which such per- 
son resides ; and the service of any process upon the person so designated, 
in any dvil action, shall be deemed and held to be as effectual and complete 
as If service of such process were made upon the president, or other chief of- 
ficer of such corporation.'' 

The Frisco Company filed an answer setting up the statute of limi-. 
tations, but not alleging a compliance with these constitutional and stat- 
utory provisions, and the plaintiff demurred and replied to such answer ; 
but the court overruled this demurrer, and on October 10, 1913, the 
court sustained a motion for judgment for the Frisco Company upon 
the pleadings. The case was tried to a jury on the issue between the 
plaintiff and the Pullman Company, and resulted in a verdict for the 
defendant, upon which judgment was rendered. The plaintiff sued out 
a writ of error as against both defendants. 

The first question in the case normally is as to the statute of limi- 
tations. In Hale v. Same Defendant (the Frisco) 39 Old. 192, 134 
Pac. 949, 49 L. R. A. 1915C, 544, Ann. Cas. 1915D, 907, on January 
21, 1913, and of course before any of the questions in this case had 
been submitted or ruled on, the Supreme Court of Oklahoma de- 
cided that the Frisco was not entitled to plead the statute of limitations 
in question. This decision seems to be doubted, because it was pre- 
pared by the Judges of the Supreme Court Commission, Division No. 
2; but at the close of the opinion is the announcement: "Per Curiam. 
Adopted in whole." It is evidently as much the opinion of the Su- 
preme Court of Oklahoma as any other. A petition for a rehearing 
was overruled in that case on September 2, 1913. 

It is elementary that the federal courts ordinarily are bound by 
the decisions of the Supreme Court of a state as to the interpreta- 
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tion and construction of a state statute. The cases in general upon 
this question are too numerous to cite, but reference is made to all 
the authorities cited in the Encyclopedia of the U. S. Reports, vol. 4, 
page 1066 et seq., and volume 12, page 424, but reference will be had 
to some of the cases arising under the statute of limitations : 

"Sec. 721. The laws of the several states, except where the Constitution, 
treaties, or statutes of the United States otherwise require or provide, shall 
be regarded as rules of decision in trials at c(»nmon law, in the courts of the 
United States, in cases where they apply." Revised Statutes of the United 
States. 

In Bauserman v. Blunt, 147 U. S. 647, 652, 13 Sup. Ct. 466, 468 
(37 L. Ed. 316), it is said: 

"No laws of the several states have been more steadfastly or more often 
recognized by this court, from the beginning, as rules of decision in the courts 
of the United States, than statutes of limitations of actions, real and person- 
al, as enacted by the Legislature of a state, and as construed by its highest 
court Higginson v. Mein, 4 Cranch, 415, 419, 420 [2 L. Ed. 6W] ; Shelby ▼. 
Guy, 11 Wheat 361, 367 [6 L. Ed. 495] ; Bell v. Morrison, 1 Pet 351, 360 [7 U 
Ed. 174]; Henderson v. Griffin, 5 Pet 151, 8 I^ Ed. 79; Green v. Neal, 6 Pet 
291, 297-300 [8 I^ Ed. 402] ; McElmoyle v. Cohen, 13 Pet. 312, 327 [10 L. Ed. 
177] ; Harpending v. Dutch Church, 16 Pet. 455, 493 [10 U Ed. 1029] ; I^f- 
fingwell V. Warren, 2 Black, 599 [17 L. Ed. 261] ; Sohn v. Waterson, 17 WalL 
596, 600 [21 L. Ed. 737] ; Tioga Railroad v. Blossburg & Corning Railroad, 20 
WaU. 137 [22 L. Ed. 331] ; Kibbe v. Ditto, 93 U. S. 674 [23 L. Ed. 1005] ; Davie 
V. Briggs, 97 U. S. 628, 637 [24 U Ed. 1086] ; Amy v. IMbuque, 98 U. S. 470 
[25 L. Ed. 228] ; Mills v. Scott, 99 U. S. 25, 28 [25 I^ Ed. 294] ; Moores v. 
National Bank, 104 U. S. 625 [26 L. Ed. 870] ; Michigan Insurance Bank v. 
Eldred, 130 U. S. 693, 696 [9 Sup. Ct 690, 32 L. Ed. 1080] ; Penfield v. Chesa- 
peake, etc. Railroad, 134 U. S. 351 [10 Sup. Ct 566, 33 U Ed. WO] ; Barney 
v. Oelrichs, 138 U. S. 529 [11 Sup. Ct. 414, 34 L. Ed. 1037]." 

In IMetcalf v. Watertown, 153 U. S. 671, 673, 14 Sup. Ct 947, 94S 
(38 L. Ed. 861), it is said: 

"And from the beginning this court has recognized statutes of limitations 
of actions, real and personal, as enacted by the I^egislature of a state, and as 
construed by its highest court, as rules of decision in the courts of the 
United States." 

In Patton v. Easton, 1 Wheat. 476, 482, 4 L. Ed. 139, and again in 
Powell V. Harman, 2 Pet. 241, 7 L. Ed. 411, the Supreme Court con- 
strued a Tennessee statute of limitations of real actions in accordance 
with tlie decisions of the Supreme Court of that state; yet in Green 
V. Neal, 6 Pet. 291, 8 L. Ed. 402, a judgment of the Circuit Court 
of the United States which had followed those cases was reversed 
because of a more recent decision of the state Supreme Court es- 
tablishing the opposite construction, and in Leflingwell v. Warren, 2 
Black, 599, 603, 17 L. Ed. 261, the Supreme Court said: 

"The courts of the United States, in the absence of legislation upon the 
subject by Congress, recognize the statutes of limitations of the several 
states, and give them the same construction and effect which are given by 
the local tribunals. They are a rule of decision under the thirty-fourth sec- 
tion of the Judiciary Act of 1789. The construction given to a statute of a 
state by the highest judicial tribunal of such state is regarded as a part of 
the statute, and is as binding ui)on the courts of the United States as the 
text. ♦ • ♦ If the highest judicial tribunal of a state adopt new views 
as to the proper construction of such a statute, and reverse its former deci- 
sions, this court will follow the latest settled adjudications." 
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In Balkam v. Woodstock Iron Co., 154 U. S. 177, 189, 14 Sup. Ct. 
1010, 1014 (38 L. Ed. 953), after approving these statements, the Su- 
preme Court said: 

**These rlews • ♦ • do not In any way conflict with Burgess v. Sells- 
man, 107 U. S. 20, 32 [2 Sup. C?t. 10, 27 L. Ed. 359], C5arroll v. Smith, 111 U. 
S. 556, 562 14 Sup. Ct 539, 28 L. Ed. 517], or Gibson v. Lyon, 115 TJ. S. 430 [0 
Sup. Ct. 129, 29 U Ed. 440]. None of those cases involved the question of the 
conclusiveness on this court of the decisions of the courts of a state as to a 
statute of limitations and the bar created thereby." 

And in that case the Supreme Court clearly intimated that if it were 
passing upon the question there involved it would decide it different- 
ly from the decision of the state courts. 

In Campbell v. Haverhill, 155 U. S. 610, 614, 15 Sup. Ct. 217, 219 
(39 L. Ed. 280), it is said : 

'"Die argument In favor of the applicability of state statutes Is based upon 
Revised Statutes, § 721, prorlding that *the laws of the several states, except, 
etc. ♦ * ♦ shall be regarded as rules of decision In trials at common law, 
in the courts of the United States, In cases where they apply.* That this sec- 
tion embraces the statutes of limitations of the several states has been de- 
cided by this court In a large number of cases, which are collated in its opin- 
ion in Bauserman v. Blunt, 147 U. S. 647 [13 Sup. Ct 466, 37 L. Ed. 316]. To 
the same effect are the still later cases of Met calf v. Watertown, 153 U. S. 
OTl [14 Sup. Ct. 947, 38 L. Ed. 861], and Balkam v. Woodstock Iron Co., 154 
U. S. 177 [14 Sup. Ct. 1010, 38 I/. Ed. 9r^l Indeed, to no class of state leRis- 
lation has the above provision been more steadfastly and consistently applied 
than to statutes prescribing the time within which actions shall be brought 
within its Jurisdiction." 

In Seneca Nation v. Christy, 162 U. S. 283, 289, 16 Sup. Ct. 828, 
830(4OL. Ed. 970), itissaid: 

'The proper construction of this enabling act, and the time within which 
an action might be brought and maintained thereunder, It was the province 
of the state courts to determine." 

And in Great Western Telegraph Co. v. Purdy, 162 U. S. 329, 339, 
16 Sup. Ct. 810, 814 (40 Lj Ed. 986), it is said: 

'The limitation of actions Is governed by the lex fori, and Is controlled by 
the legislation of the state In which the action Is brought, as construed by 
the highest court of that state, even If the legislative act or the judicial con- 
struction differs from that prevailing In other jurisdictions." 

In Dibble v. Bellingham Bay Land Co., 163 U. S. 63, 73, 16 Sup. 
Ct. 939, 942 (41 L. Ed. 72), it is said that: 

"No rule is more firmly established than that this court will follow the con- 
struction given by the Supreme Court of a state to a statute of limitations 
of a state." 

And the rule laid down in Bauserman v. Blunt is cited approvingly 
in Forsyth v. Hammond, 166 U. S. 506, 519, 17 Sup. Ct. 665, 41 L. 
Ed. 1095, and in Vance v. Vandercook Co., 170 U. S. 468, 473, 18 
Sup. Ct. 645, 42 L. Ed. 1111, and in Hartford Insurance Co. v. Chi- 
cago, etc., Railway Co., 175 U. 8. 91, 108, 20 Sup. Ct. 33, 44 L. Ed. 84. 

No case has been found where the Supreme Court has under any 
circumstances authorized a departure from this rule as applied to ques- 
tions arising under the statute of limitations. 
229 F.— 22 
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The case of Burgess v. Seligman, 107 U. S. 20, 35, 2 Sup. Ct 10, 
27 L. Ed. 359, is cited. It did not involve the statute of limitations. 
In that case the question was under submission in the federal court 
before it was decided by the state court and while that case is still ad- 
hered to by the Supreme Court it cannot, in view of the other cases 
that have been cited and the manifest difference between it and this 
one, be rightly held to be in point. 

Clapp V. Otoe County, 104 Fed. 473, 476, 45 C. C. A. 579, is also 
cited, but does not seem to us to be in point. The same is true of 
Westinghouse Air Brake Co. v. Kansas City Southern Ry. Co., 137 
Fed. 26, 71 C. C. A. 1. In that case the syllabus was by the court and 
is that: 

''Decisions of the state coarts which so construe their statutes as to de- 
stroy or impair rights previously acquired through contracts between citi- 
zens of different states under statutes and Constitutions which warranted 
and sustained them when they were vested are not obligatory upon the courts 
of the United States." 

This court has itself gone further than any of the cases cited in 
City of Ottumwa v. City Water Supply Co., 119 Fed. 315, 56 C. C. A. 
219, 59 L. R. A. 604 ; but such cases do not seem to us to be in point. 

It is suggested that if such a law had been passed before the liability 
of the road ceased, or a decision had been rendered construing the 
law before the liability of the road ceased, the time of the statute 
might have been extended ; but the Supreme Court of Oklahoma held 
that there never was a time the Frisco Railroad could plead the stat- 
ute of limitations in that state, and consequently that if any one sup- 
posed the statute of limitations was running he was mistaken, and 
if any one thought that the cause of action was dead after two years 
he was mistaken. 

Until some case is cited in which it has been held that the federal 
courts can change the construction of the state courts of a statute of 
limitations, we must hold that the statute is governed by the decision 
in this case by the Supreme Court of Oklahoma. It must be borne 
in mind that there was no common-law statute of limitations, and the 
defendant is claiming the benefit of a statute of limitations enacted by 
Oklahoma, and construed by the Supreme Court of that state not to 
apply to it. 

It is said that the United States District Court for the Western 
District of Oklahoma in another case, Tiller v. Same Defendant, 189 
Fed. 994, held the statute of limitations did apply; but it was hdd in 
Bauserman v. Blunt, that, even though the federal court below had 
decided that case before the decision of the Supreme Court of the state 
modifying the holding as to the state statute of limitations, still the case 
would be reversed by the Supreme Court to conform to the decision 
of the Supreme Court of Kansas, from which the case came. This 
case thus serves to accentuate how far the courts have gone in follow- 
ing the construction of the state courts of statutes of limitations. 

[2, 3] Turning now to the writ of error as to the Pullman Com- 
pany: When the plaintiff was on the stand on cross-examination by 
the Pullman Company, the following took place: 
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"Q. That time was nearer than the present time to the time of 13ie acci- 
dent, and yoar memory was clearer and fresher at that time than It would be 
now. This suit here we have been questioning you about, wherein you are 
plaintiff and the Fidelity & Casualty C<Mnpany of New York was defendant, 
and you recovered judgment — (Plaintiff objects; incon4)etent, immaterial. 
Defendant proposes to ask the question for the purpose of eliciting the fol- 
lowing fact — Plaintiff objects to any statement of any facts not in evidence 
before the jury.) 

'The Court: What is the purpose of the question, without stating what you 
seek to eUdt? 

'*Mr. Parmenter: To show that growing out of this particular injury he re- 
covered out of this defendant company in that case some thousands of dol- 
lars— (Plaintiff objects to a statement of that kind in the presence of the 
jury, and asks the court to caution the jury not to be influenced by the state- 
ment of counsel, because it is irrelevant, incompetent and immaterial in this 
case.) 

"The Court: I don't see on what theory that would have any bearing on 
this case in any way at alL 

"Mr. Parmenter: He has been paid two or three times for it already. 
(Plaintiff moves the court to strike out the statement of counsel, and to In- 
Btrnct the jury that the remark of counsel is improper, for the reason it is 
prejudicial, incompetent, and Inmaaterlal in this case, and made for no other 
purpose than to get something before this jury that is improper evidence.) 

"The Court: Gentlemen whatever might have been the result in any other 
suit, or in the one which has been adverted to here in the examination, is 
wholly Immaterial in this case. The question in this case is whether this de- 
f^dant company Is liable in damages to the plaintiff, and you will give no 
consideration whatever to any claimed recovery in any other case. Objec- 
tion sustained. (Defendant excepts to the instruction, and also to the sus- 
taining of the objection.) ♦ • ♦ 

"Q, What is your present income at this time? (Plaintiff objects; imma- 
terial, unless shown it is derived from personal services. Sustained. De- 
fendant excepts.) 

"Q. What business are you engaged in at this time, if any? A. None. Q. 
Have you any investments at tills time? (Plaintiff objects; inmiaterial. 
Overruled. Exception.) A. I own a little bank stock. Q. Is that the only 
investment you have? A. I am not interested in. business of any kind. Q. 
Is that' the only investment you have? A. A little stock in the Lawton Real 
Estate & Investment Company. (Plaintiff moves to strike out answer ; imma- 
terlaL Overruled. Plaintiff excepts.) 

"Q. What other investments besides those two? (Plaintiff objects; imma- 
terial Overruled. Exception.) A. Nothing but loans. Q. Money loaned 
ont? A. Yes, sir. Q. Do you have anything to do with the management 
of the bank where you have stock? A. No, sir. Q. What bank Is that? A. 
First National of Lawton. Q. Any other bank? A. No, sir. Q. This real es- 
tate company ; where is its place of business? A. Lawton. Q. Have you any 
connection with its management? A. No, sir. Q. Simply own stock in it as 
an investment? A. Yes, sir. Q. What other investments besides those two 
have you? A. Nothing except loans. Q. Where are those loans? Where are 
tliey made? (Plaintiff objects; immaterial Overruled. Exception.) A. 
Lawton. Q. Who looks after those loans? A. My brother, W. H. Qulnette. 
Q. What part do you take in looking after them? A. None. Q. Now, what 
other investments have you besides the three you have detailed to the jury? 
A. None. Q. That's the extent of it? A. That's the extent of it Q. Since 
1910 what, if any, work, services, or labor have you performed? A. Nothing. 

"By Mr. Mitsdirich: Q. What's the reason you haven't performed any 
work, services, or labor since 1910? A. I haven't been in physical condition. 
(Plaintiff moves to strike out all questions and answers with reference to 
the investments inquired about, for the reason it has developed upon the ex- 
amination of the VTitness that no personal services were required of him in 
connection with them, and under the state of the evidence the testimony is 
incompetent, inunaterial, and we ask the court to strike it out; also to in- 
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Struct the jury that It has no bearing In this case, and cannot be considered 
by. tliem In arriving at their verdict, ^iotlon overruled. Plaintiff excepts.)" 

All of the evidence thus elicited tending to show that the plaintiff 
was a man of means was immaterial and prejudicial, and the state- 
ment of Mr. Parmenter that the plaintiff recovered of the Fidelity & 
Casualty Company of New York some thousands of dollars, and that 
he has been paid two or three times for the damages incurred al- 
ready, were misconduct, and the failure of the court to more adequately 
warn the jury against the misconduct all require that this case be re- 
versed as to the Pullman Company. 

It is therefore ordered that both the judgments rendered against 
the plaintiff be reversed, and the cause be remanded, with directions 
to proceed in harmony with this opinion. 



HERBERT et al. v. SHANI/EY CO. 
(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 83. 

1. Copyrights ^=5>66 — Infringement — Musical CoBiPosirioNs — "Perfobm 

Publicly tor Profit." 

Under Copyright Act M«rcli 4, 1909, c. 320, 35 Stat 1075, authorizing 
the copyright of musical compositions and dramatlco-musical composi- 
tions, and giving one taking out a copyright on a drama tlco musical compo- 
sition the sole right to print and sell copies, and the sole right to publicly 
perform it, but to the author of a musical composition only the rleht to 
print and sell copies and to perform the copyrighted work "publicly for 
profit," the copyright of a song, if valid, was not infringed by rendering 
it in a public restaurant, where no admission fee was charged, thoujrh the 
performer was privately paid for rendering It by the proprietor of the 
restaurant 

[Ed. Note.— For other cases, see Copyrights, Cent Dig. § 63 ; Dpc. Dig. • 
<S=>e6.] 

2. Copyrights ^=:»40 — Loss of Rights — Separate Publication of Parts of 

Work. 

The copyright covering a comic opera or dramatlco-musical composition 
was lost as to a vocal number contained in the opera, which was publish- 
ed and sold separately without any announcement on the copies sold thiit 
the opera from which it was taken was copyrighted, assuming that 
the insei*tion of such notice would have retained the advantages of the 
copyright as to the republished song. 

[Ed. TS'ote. — For other cases, see Copyrights, Cent Dig. | 35 ; Dec. Dig. 

Appeal from the District Court of the United States for tlie South- 
ern District of New York. 

Suit by Victor Herbert and others against the Shanley Company. 
From a decree (222 Fed. 344) dismissing the bill of complaint, the 
cause comes up on appeal by complainants. Affirmed. 

Nathan Burkan, of New York City, for appellants. 
Gilbert, Lauterstein & Gilbert, of New York City (Francis Gilbert, 
of New York City, of counsel), for respondent 

Before LACOMBE, CQXE, and ROGERS, Circuit Judges. 

^=:»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digesu & Indexes 
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ROGERS, Circuit Judge. This was a suit brought to protect a 
copyright. It is alleged diat on April 2, 1913, G. Schirmer, Incor- 
porated, having been duly authorized by the authors to do so, copy- 
righted a dramatico-musical composition entitled "Sweethearts/' and 
that the right to copyright the composition was granted, subject to the 
condition that the performing right should belong to the other com- 
plainants, who were the authors of the composition. Thereafter a 
separate copyright was taken out by G. Schirmer, Incorpotated, of the 
vocal number "Sweethearts." This second copyright is upon words 
and music, which are a component part of the previously copyrighted 
dramatico-musical composition similarly entitled. It is alleged to be 
the leading vocal number of the composition, and the success and pop- 
ularity of that opera is said to be largely due to this particular vocal 
number. 

Those of the complainants in whom is vested the performing right 
in this dramatico-musical composition entered into an agreement with 
certain theatrical managers and producers to perform it upon the pub- 
lic stage, and preparations were made for its extensive production ; 
sceneries, costumes, accessories, and other paraphernalia being pro- 
vided. Artists were secured to render it, and booking contracts were 
entered into for its public performance in a theater in New York City, 
and it has been so performed for a considerable period. It is claimed 
that the composition has been a great financial and artistic success and 
has attained great popularity wi3i the public. 

The defendant company maintains a restaurant and place of public 
entertainment in New York City, and is said in the complaint to have 
caused the separately copyrighted song to be sung by professional 
singers upon a stage in the dining hall on its premises, accompanied 
by an orchestra, and it is charged that it proposes to continue the un- 
lawful and wrongful performance. And the complaint avers that the 
vocalists and orchestra are engaged by the defendant to perform and 
play upon the premises for compensation ; that these performances are 
open to the public, and are not given for a charitable, religious, or 
educational purpose, but for the purpose of defendant's business and 
as part of the service rendered to the patrons of its establishment 
who purchase and partake of refreshments ; that this use of the song 
is without the permission of the complainants and against their will, 
and amounts to an infringement of the copyright; that the rendering 
of the song is a part of a theatrical entertainment given by the de- 
fendant upon its premises for the entertainment and amusement of 
its patrons, and for the purpose of attracting them ; that the perform- 
ers are under the pay of the defendant, and that the entertainment thus 
offered to the public costs the defendant $1,000 each week. 

The answer admits that the defendant, through its servants and em- 
ployes, caused to be sung in its restaurant the vocal selection known 
as "Sweethearts." It states that the song is published in sheet music 
form, and published and sold separately, and not as a part of any 
dramatico-musical composition. It admits that the persons singing 
the song receive compensation therefor from the defendant. It avers 
that no charge for admission is made to the patrons of its restaurant, 
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or for the privilege of listening to any performance of music therein ; 
that no additional charge is made for meals furnished In the restaurant 
at the time when such music is performed over the charge made when 
no music is performed; that the musical ccwnposition mentioned in 
the complaint is not performed by the defendant, or caused to be per- 
formed by it, publicly for profit ; that the musical composition entitled 
"Sweethearts" is published in sheet music form and copyrighted sep- 
arately and apart from any dramatico-musical composition, and as so 
published was offered for sale and sold to defendant and the public 
generally ; that by virtue of its purchase of the song so published and 
sold defendant was authorized to cause the same to be performed in 
its restaurant in the manner stated. 

The answer was accompanied by an affidavit made by the secretary 
of the defendant company. It appears from that that in the restaurant 
is erected a platform on which an orchestra is seated at certain hours 
of the day during which a musical program is given for the benefit 
of the patrons ; Ais platform is not a stage and has none of the ap- 
purtenances that are necessary parts of a stage; no foot lights, side 
lights, border light, scenery, wings, curtain, or flies ; no theatrical per- 
formance is given on the premises ; none of the singers who appear 
ever appear in any costume other than the ordinary conventional eve- 
ning dress costume; none of the songs that are sung are ever simg 
in character. The musical entertainment is only given during limited 
hours; from about noon to 2 p. m., and from 6 o'clock until about 
1 :30 a. m. the orchestra plays, and at intervals during that time singers 
appear, who sing various selections of a diversified character. 

The sheet music of the copyrighted song is in the record. It is en- 
titled "Sweethearts — Waltz-Song from the Comic Opera 'Sweet- 
hearts.' " There is, however, nothing on its face which shows that 
the comic opera from which it was taken was itself copyrighted. We 
have to consider, therefore, what the law is which is applicable to this 
state of facts. The concrete question is whether the singing of the 
separately copyrighted song "Sweethearts" in a restaurant to which 
the public is admitted without charge infringes the complainant's copy- 
right for the dramatico-musical composition "Sweethearts" owned by 
the complainants, there being nothing on the copyrighted song to show 
that the dramatico-musical composition from which the song was taken 
was itself copyrighted. 

In 1831 (Act Feb. 3, 1831, c. 16, 4 Stat. 436), Congress repealed 
the acts of 1790 (Act May 31, 1790, c. 15, 1 Stat. 124) and 1802 
(Act April 29, 1802, c. 36, 2 Stat. 171), and embodied in one statute 
the law relating to copyright. The act of 1831 for the first time ex- 
pressly provided for the copyrighting of musical compositions. The 
Copyright Act of 1909, being the law now in force and under which 
the complainants took out tfieir copyright, expressly authorizes the 
copyright of dramatic or dramatico-musical compositions, and of musi- 
cal compositions. The act gives the author of any dramatic or dramat- 
ico-musical composition who takes out a copyright thereon two dis- 
tinct and separable rights. It gives him: 
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(1) The sole right to print and sell copies of the words and music, 
and 

(2) The sole right to publicly perform it 

And it gives the author of a musical composition in like manner two 
separable rights: 

(1) The right to print and sell copies of the words and music : 

(2) The right to perform the copyrighted work publicly for profit. 
[1] The distinction therefore exists that in the case o£ the dramatico- 

musical composition the act secures to the author the sole right to 
publicly perform it without reference to whether it is performed for 
profit. But in the case of the musical composition, so far as perform- 
ance is concerned, the act restricts the author's exclusive right to pub- 
lic performance for profit 

This court has held in John Church Company v. Hilliard Hotel 
Company, 221 Fed. 229, 136 C. C. A. 639 (1915), that the copyright to 
a certain musical composition is not infringed where the music is 
publicly rendered in the dining room of a hotel, which is open to the 
guests without charge for admission. We construed the language of 
the act giving to the copyright proprietor the exclusive right "to per- 
form the copyrighted work publicly for profit, if it be a musical com- 
position," to be limited to performances where an admission fee or 
some direct pecuniary charge is made. We there said: 

"It does not make a performance any lees gratuitous to an audience be- 
cause some one pays the musician for rendering it, or because it was a means 
of attracting custom, or was a part of tbe operation of tbe hoteL" 

It follows therefore that the copyright of the song publicly rendered 
in defendant's restaurant under the circumstances heretofore stated 
did not infringe the copyright secured upon that composition, assum- 
ing that a valid copyright was obtained. The conclusion that there was 
no infringement makes it unnecessary to inquire whether a subsequent 
copyright can be obtained upon a portion of a previously copyrighted 
work. We express no opinion on that question. 

[2 J This brings us to inquire whether the complainants can claim 
protection for this song under their prior copyright of the dramatico- 
musical composition from which it has been taken. The copyright of 
a dramatico-musical composition secures to the proprietor, as already 
stated, the exclusive right of performance, and it makes no difference 
whether the performance is or is not for profit. Did the complain- 
ants, by publishing and copyrighting the song separately and apart 
from the previously copyrighted dramatico-musical composition of 
which it was a part, lose as to the part so published the benefit of its 
copyright as a dramatico-musical composition? There can be no doubt 
that they have lost that right as to the republished part, for the reason 
that in republishing they failed to state that the comic opera from 
which the song was taken was itself copyrighted. We have failed to 
find any such announcement printed on the music sheets of the song. 
In its absence the complainants cannot claim the benefit of the prior 
copyright. Whether, if they had inserted a notice of the previous 
copyright, they could have retained the advantages of it as to the re- 
published song, we need not now consider. 
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The conclusions to which we have come are : 

(1) That complainants cannot claim the benefit of the copyright of 
the dramatico-musical composition for that portion of the composition 
which they republished separately and without notice of the copyright 
previously obtained. 

(2) That the copyright of the song "Sweethearts" as a separate musi- 
cal composition, even if valid, is not infringed by its being rendered 
in a public restaurant where no admission fee is charged, although 
the performer is privately paid for rendering it by the proprietor of 
the resort. 

Decee affirmed. 



WILSON V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit January 5, 1916.) 

No. 213. 

1. Poisons <©=>4 — Criminal Offenses— Statutory Provisions — "Any Per- 

son." 

Harrison Law (Act Dec. 17, 1914, c. 1) § 1, 38 Stat. 785, provides that 
every person, who produces, deals in, etc., opium or coca leaves, shall 
register with the collector of Internal revenue and pay a spedal tax, but 
that this shall not apply to certain classes of persons therein specified. 
It also provides that it shall be unlawful for any person required to 
register thereunder to produce, deal In, etc., any of such drugs without 
having registered and paid such special tax. Section 8 provides that it 
shall be unlawful for any person not registered thereunder, and wha 
has not paid the special tax, to have any of such drugs In his possession 
or under his control, and that such possession or control shall be pre- 
sumptive evidence of a violation of that section and of a violation of sec- 
tion 1, provided that such section shall not apply to any employ^ of a 
registered person, or to a nurse under the supervision of a registered phy- 
sician, dentist, or veterinary surgeon, or to the possession of any sucli 
drugs prescribed in good faith by a registered physician, etc., or to any 
United States, state, county, etc., officer or official having possession there- 
of by reason of his official duties, or to a warehouseman holding posses- 
sion for a person registered or to common carriers transporting such drugs. 
Held, that the words "any person," as used in section 8, are not limited 
to persons required by section 1 to re^ster and pay such tax. but are suf- 
ficiently broad to cover, and do cover, all other persons not excepted by 
the proviso of section 8. 

[Kd. Note, — For other cases, see Poisons, Cent. Dig. { 2; Dea Dig. 

For other definitions, see Words and Phrases, First and Second Series, 
Any.] 

2. Grand Jury ^==>38 — ^Presence of Stenographer in Grand Jury Room. 

The presence In the grand jury room of a stenographer, who merely 
recorded the testimony as it was given and did not attend at the delibera- 
tions of the grand jurj-, did not Invalidate an indictment, especially where 
such stenographer was a regular clerk and assistant to the district at- 
torney, appointed by the Attorney General to an office with prescribed 
duties and fixed tenure, and who had taken the oath required from all 
government officials. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. § 81; Do<x 
Dig. <©=>38.] 

^s»For other cases see same topic A KEY-NUMBER In all Key-Numbered Digests ^ Indexes 
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3. Gband Jxtbt ^=»38 — Presence of Stenogbapheb in Grand Jtiby Boom. 

Act June 30, 1906, c. 3935, 34 Stat. 816 (Comp. St. 1913, § 534), providing 
that tlie Attorney General or any officer of the Department of Justice or 
any attorney or counselor specially appointed by the Attorney General 
tinder any provision of law may, when thereunto specifically directed by 
the Attorney General, conduct any kind of legal proceedings, including 
grand jury proceedings, which, district attorneys are authorized to con- 
duct, is not an exclusive enumeration of all persons who may be present 
at any time in a grand Jury room when testimony Is being taken, and 
does not prohibit the presence of a stenographer, as that act is not con- 
cerned with that subject at all, but deals only with the conduct of legal 
proceedings. 

[Ed. Note. — ^For other cases, see Grand Jury, Cent. Dig. { 81 ; Dec. 
Dig. <S=>38.] 

In Error to the District Court of the United States for the South- 
em District of New York. 

Tom Wilson was convicted of a violation of section 8 of the act 
of December 17, 1914, familiarly known as the '^Harrison Law,*' and 
the cause comes here upon writ of error to review the judgment. Af- 
firaied. 

L. Jersawitz, of New York City, for plaintiff in error. 

H. Snowden Marshall, U. S. Atty., of New York City (H. A. Con- 
tent, Asst. U. S. Atty., of New York City, of counsel), for the United 
States. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. There is no dispute about the facts. 
There was found in defendant's possession a substantial quantity of 
opium. He admitted that he kept it solely for the purpose of smok- 
mg it ; that whenever he desired to smoke he would take some of the 
opium found in his possession, "cook it," and smoke it. He did not 
produce opium, nor import, nor manufacture, nor compound, nor deal 
in it. Nor did he dispense it, nor sell, distribute, or give it away. He 
was employed as a jewelry salesman; no physician had ever prescribed 
opium for him ; he was not a nurse, nor a federal, state, or municipal 
official such as the statute enumerates, nor was he the employe of a 
person registered under the statute, nor was he a warehouseman or 
common carrier. 

[1] Section 1 of the act provides as follows: 

"That on and after tlie first day of March, nineteen hundred and fifteen, 
every person who produces, imports, manufactures, compounds, deals in, 
dispenses, sells, distributes, or gives away opium or coca leaves or any com- 
pound, manufacture, salt, derivative, or preparation thereof, shall register 
with the collector of internal revenue of the district his name or style, place 
of business, and place or places where such business is to be carried on: 
Provided, that the office, or if none, then the residence of any person shall 
be considered for the purposes of this act to be his place of business. At the 
time of such registry and on or before the first day of July, annually there- 
after, every person who produces, imports, manufactures, compounds, deals 
in, dispenses, sells, distributes, or gives away any of the aforesaid drugs shall 
pay to the said collector a special tax at the rate of $1 per annum: Provided, 
tliat no employ^ of any person who produces, imports, manufactures, com- 
I>oands, deals in, dispenses, sells, distributes, or gives away any of the afore- 
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said drugs, acting within the scope of his employment, shall be required to 
register or to pay the special tax provided by this section: Provided fur- 
ther, that the person who employs him shall have registered and paid the 
special tax as required by this section: Provided further, that officers of the 
United States government who are lawfully engaged in making purchases of 
tiie above-named drugs for the various departmenta of the Army and Navy, 
the Public Health Service, and for government hospitals and prisons, and 
officers of any state government, or of any county or municipality therein, 
who are lawfully engaged in making purchases of the above-named drugs for 
state, county, or municipal hospitals or prisons, and officials of any territory 
or insular possession or the District of Columbia or of the United States who 
are lawfully engaged in making purchases of the above-named drugs for 
hospitals or prisons therein shall not be required to register and pay the spe- 
cial tax as herein required. 

"It shall be unlawful for any person required to register under the terms 
of this act to produce, import, manufacture, compound, deal in, dispense, sell, 
distribute, or give away any of the aforesaid drugs without having registered 
and paid the special tax provided for In this section. 

"That the word 'person* as used in this act shall be construed to mean 
and Include a partnership, association, company, or corporation, as well as a 
natural person ; and all provisions of existing law relating to special taxes, so 
far as applicable,* indudlng the provisions of section thirty-two himdred and 
forty of the Revised Statutes of the United States are hereby extended to 
the special tax herein imposed." 

Section 8 provides as follows : 

'That it shall be unlawful for any person not registered under the provisions 
of this act, and who has not paid the special tax provided for by this act, to 
have in his possession or under his control any of the aforesaid drugs ; and 
such possession or control shall be presumptive evidence of a violation of this 
section, and also of a violation of the provisions of section one of this act: 
Provided, that this section shall not apply to any employ^ of a registered per- 
son, or to a nurse under the supervision of a physician, dentist, or veterinary 
surgeon registered under this act, having such possession or control by virtue 
of his employment or occupation and not on his own account ; or to the posses- 
sion of any of the aforesaid drugs which has or have been prescribed in good 
faith by a physician, dentist, or veterinary surgeon registered under this act ; 
or to any United States, state, county, municipal, district, territorial, or in- 
sular officer or official who has possession of any said drugs, by reason of 
his official duties, or to a warehouseman holding possession for a person reg- 
istered and who has paid the taxes under this act ; or to common carriers en- 
gaged in transporting such drugs: Provided further, that it shall not be nec- 
essary to negative any of the aforesaid exemptions in any complaint, infor- 
mation, indictment, or other writ or proceeding laid or brought under this 
act; and the burden of proof of any such exemption shall be upon the de- 
fendant." 

The contention of defendant is that he is not covered by the provi- 
sions of section 8 because the words "any person" as used therein are 
to be construed as referring only to persons of the classes referred 
to in section 1 as being obliged to register and to pay a tax. We do 
not find this contention persuasive ; the words "any person" are com- 
prehensive ; they are broad enough to cover not only the "producers, 
dealers, distributors, givers away," etc., who by section 1 are allowed 
to register, but also all other persons. That Congress used the words 
with this comprehensive meaning seems to us manifest from tlie ex- 
ceptions which it includes in the proviso that immediately follows. A 
nurse may have some opium in her possession, and yet not be herself 
"a dealer, distributor/' etc., nor entitled to take out a license. So too 
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a person subject to sharp spasms of pain may have some in his pos- 
session, and yet not be himself "a dealer, distributor," etc., nor en- 
titled to take out a license. Both these persons would be covered by 
the first clause of section 8 and their possession would be unlawful. 
Therefore Congress saved them in the proviso, by relieving from the 
application of the first clause — ^the nurse, if her possession was by 
virtue of her employment, and the invalid, if the drug had been pre- 
scribed for him by a physician. Grammatically there i$ nothing in 
the section which would so restrict the comprehensive meaning of the 
words "any person," as to make them include only those who might 
take out license but have neglected to do so. 

There is nothing to indicate that Congress intended its proscription 
to be less comprehensive than the language it used requires. It has 
l^slated quite drastically about opium in Act Feb. 9, 1909, 35 
Stat at Large, 614, c. 100 (Comp. St. 1913, § 8800), prohibiting its 
importation for any but medicinal purposes and making any one who 
imports for other purposes or who uses the drug, knowing that it has 
been so fraudulently imported, subject to prosecution. The eighth 
section of the act of 1914 is legislation of the same sort; it prohibits 
any one, other than those who register and pay tax, and a few other 
persons, nurses, invalids, common carriers, etc., from having any opium 
in their possession and imposes a penalty for their doing so. 

[2] Error is further assigned to a refusal of the trial judge to 
quash or abate the indictment "because of the presence in the grand 
jury of an unauthorized person during the taking of the testimony re- 
lating to the indictment." 

This person was one of the official staff of the district attorney; he 
was present only while testimony was being taken and all that he 
did was to take down in shorthand the testimony of the witnesses. 
The question presented is: Does the sanction of secrecy which the 
common law has always given to proceedings before grand juries pre- 
clude the use of a fit and properly appointed stenographer from re- 
cording the testimony adduced before them? Apparently there have 
been different answers to this question in different districts; but in 
this circuit for upwards of 60 years it has been uniformly held that 
the presence of a proper shorthand reporter, who merely recorded 
the testimony as it was given and did not attend at the deliberations 
of the grand jury did not invalidate an indictment. See United States 
V. Reed, 27 Fed. Cas. 727, decided in 1852 by Judge Nelson, who said : 

"That has been the practice, to my knowledge, without question, ever since 
I have had any connection with the administration of criminal justice." 

See, also, United States v. Sinmions (C. C.) 46 Fed. 65; United 
States V. Rockefeller (D. C.) 221 Fed. 462; United States v. Heintse 
(C. C.) 177 Fed. 772. 

These decisions refer to the shorthand writer who discharges the 
important function of preserving an accurate record of the testimony 
taken; they do not at all indicate that other individuals, whose pres- 
ence may be more or less convenient or useful, such as expert book- 
keepers or accountants, may attend, except as witnesses. 

The Circuit Court of Appeals in the Fifth Circuit (Latham v. United 
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States, 226 Fed. 420, C. C. A. ), has reached a different con- 
clusion and in its full and careful opinion will be found a strong pres- 
entation of the reasons for maintaining a strict observance of a rule 
which originated- before there were shorthand writers. Nevertlieless, 
we are not persuaded to abandon the well-settled and long-continued 
practice in our own circuit. To do so would seem like a reverter to 
strict technicalities, overattention to which sometimes tends to de- 
feat rather than to advance the ends of justice. There seems no rea- 
son why criminal law and procedure should not, like other law and 
procedure, progress with the progress of the age. Presumably no 
court to-day would set aside a righteous verdict for the reasons which 
appeared convincing to Mr. Justice Taney in United States v. Dow, 25 
Fed. Cas. 901. 

We are satisfied that the preservation of an accurate record of the 
testimony submitted to a grand jury tends to advance the ends of 
justice. The knowledge that there is being taken a record of such 
sort that, in any future prosecution for perjury, it will probably be 
taken by a trial jury as a correct one is a wholesome check on the 
witnesses who are testifying before a grand jury. There are very 
many causes which come before a grand jury which involve compli- 
cated questions and call for voluminous testimony from many wit- 
nesses. It cannot all be put in at once; not infrequently the state- 
ment of one witness will indicate where another witness may be found 
and days or weeks may elapse before he can be produced. The recol- 
lection of the 16 jurors may not always be harmonious as to what 
some prior witness testified to ; it is important and advances the ends 
of justice always to have before the grand jurors themselves when 
they deliberate on their future action an accurate record of all the tes- 
timony which a stenographic report alone can give ; it is as important 
for the person charged as it is for the government; it may save him 
from indictment through misrecollection. 

Moreover, this stenographer was no chance man called in by a district 
attorney for this case and merely sworn to take and transcribe his 
notes of that investigation accurately. He was a regular clerk and 
assistant to the district attorney, appointed by the Attorney General 
of the United States to an office with prescribed duties and fixed ten- 
ure. And he took the oath required from all government officials to 
bear allegiance and "well and faithfully to discharge the duties" of 
his office during the term of his incumbency. 

[3] Plaintiff in error cites the act of Congress of 1906 (34 Stat, at 
Large, p. 816), which provides that: 

"The Attorney General or any officer of the Department of Justice, or any 
attorney or counselor specially appointed by the Attorney General under any 
provision of law, may, when thereunto specifically directed by the Attorney 
General, conduct any kind, of legal proceeding, civil or criminal, Including 
grand jury proceedings and proceedings before committing magistrates, which 
district attorneys now are or hereafter may be by law authorized to conduct, 
whether or not he or they be residents of the district in which such proceeding 
is brought." 

It is contended that this is an exclusive enumeration of all persons 
who may be present at any time in the grand jury room when testi- 



Digitized by 



Google 



IN BE HOLLINS 849 

mony is being taken. We do not so construe the act ; it is not at all 
concerned with that subject, dealing only with the ''conduct of legal 
proceeding" and increasing the power of the Attorney General at Sie 
expense of the exclusive powers of the district attorneys. 
The judgment is affirmed. 



In re HOLLINS et al. 
(Circuit Court of Appeals, Second Circuit January 11, 1916.) 

No. 55. 

L Bankruptcy ^=>387 — Jurisdiction of Courts of Bankbuptcy. 

C. and S. pledged securities with H. & Co., who repledged them to a 
bank, also pledging certain securities of their own. A petition in bank- 
ruptcy was filed against H. & Co. and a receiver appointed. C. and S. 
thereafter petitioned the court for an order directing the receiver to con- 
sent to the purchase by them of the notes of the bankrupt firm held by 
the bank, and to the delivery by the bank to them of the collateral se- 
curing such notes, which petition was granted, whereupon C. and S. paid 
the bank the amount due It, and the securities pledged were turned over 
to them, and by them subsequently sold. After the granting of such 
petition the bankrupt's offer of composition was confirmed. Thereafter 
it filed a petition asking that C. and S. be directed to pay over to them or 
to the receivers the proceeds then remaining in their hands of the securi- 
ties turned over by the bank to C. and S., which at the time were the 
property of the bankrupt, on the theory that C. and S. had no right to 
apply such securities in the first instance to the payment of the debt, 
without applying their own pledged securities pro rata. Held, that uuder 
Bankr. Act July 1, 1898, c. 541, § 70f, 30 Stat. 565 (Comp. St 1913, § 9654), 
providing that, upon the confirmation of a composition, the title to the 
bankrupt's property revests in him, and section 21g, providing that a 
certified copy of an order confirming a composition shall constitute evi- 
dence of the revesting of the title in the bankrupt, the bankruptcy court 
had no jurisdiction; the property sought to be recovered not being in 
the custody and control of the bankruptcy court when the composition 
was confirmed, 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 603-605, 607- 
616; Dec Dig. <S=>387.] 

2. Courts ^=»255 — United States Courts — ^Jurisdiction. 

All the courts of the United States are courts of limited jurisdiction, 
and they possess only such powers as are expressly or hy necessary im- 
plication conferred upon them by the Constitution and acts of Congress. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §f 792, 794, 805, 
Dec.. Dig. <&=5>255.] 

3. Courts ^=>23 — Jurisdiction — Consent of Parties. 

Parties cannot by consent invest a court with jurisdiction or power 
not authori2ed by law or conferred upon it by the Constitution, though 
where jurisdiction has attached, and the cause of action or subject-matter 
Is legally and properly within* the power and cognizance of a court, it 
may proceed upon consent or stipulation with reference to the matters 
b^ore it . 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 75, 75^, 81 ; Dec. 
Dig. «g=»23.] 

i Courts ^=>405 — Circuit Court of Appeals — Lack of Jurisdiction Be- 
low. 

Where the District Court had no jurisdiction of a petition by a bank- 
rupt, whose offer of composition had been confirmed, to require the pay- 
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ment of money to It or to the receiver in bankraptcy, the Circuit Court 
of Appeals conld not consider the case on the merits, though the ques- 
tion of Jurisdiction was not raised by the parties, and though a determi- 
nation on the merits was probably desired by all parties. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1097-1099, 1101- 
1103; Dea Dig. <S=5>405; Appeal and Error, Cent. Dig. {§ 156, 3302, 3386.1 

Petition to Revise and Appeal from Order of the District Court of 
the United States for the Southern District of New York. 

In the matter of Harry B. HoUins and others, alleged bankrupts. 
A petition of H. B. HoUins & Co. to compel Crossman & Sielcken to 
pay over money to the petitioners, or to A! Leo Everett, receiver in 
bankruptcy, was denied, and the petitioners appealed and filed a pe- 
tition to revise. Afiirmed without prejudice. 

Beekman, Menken & Griscom, of New York City (William C. 
Armstrong, of New York City, of counsel), for petitioners and ap- 
pellants. 

Leonard B. Smith, of New York City, for respondents. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges, 

ROGERS, Circuit Judge. This case presents an interesting ques- 
tion relating to the marshalling of securities. The respondents. Cross- 
man & Sielcken, pledged certain securities with the firm of H. B. Rol- 
lins & Co. before the alleged bankruptcy of the latter, who repledged 
them to the Chase National Bank. At the same time the securities 
of the respondents were pledged, H. B. HoUins & Co. pledged with 
the bank certain securities of their own. Subsequently the respond- 
ents paid the bank what was due from H. B., HoUins & Co., and all 
the securities were' turned over to them. The present action is brought 
to determine whether H. B. HoUins & Co. have a right to require that 
all the securities which the bank held should contribute pro rata to the 
pajonent of the debt due from them to the bank, or whether the re- 
spondents had the right to apply in the first instance the securities 
which belonged to H. B. HoUins & Co. We are not, however, at 
liberty to decide the question upon the merits, as we think the bank- 
ruptcy court was without jurisdiction to hear and determine the matter. 

[1] It appears that on November 13, 1913, a petition in bank- 
ruptcy was filed against the firm of H. B. HoUins & Co., and that on 
that day a receiver was appointed. On November 21, 1913, the firm of 
Crossman & Sielcken, the respondents herein, presented a petition to 
the District Court wherein they sought to obtain an order directing 
the receiver to consent to the purchase by the firm from the Chase 
National Bank of certain notes having a face value of $950,000, drawn 
to the order of the bank and executed by H. B. HoUins & Co., and 
to the delivery by the bank to the firm of Crossman & Sielcken upon 
the purchase of the aforesaid notes of all collateral which had been 
deposited by the firm of H. B. HoUins & Co. with the bank, consisting 
of $1,073,000 New York City bonds, belonging to Crossman & 
Sielcken and by them pledged to H. B. HoUins & Co., together with 
certain securities which belonged to H. B. HoUins & Co., consisting of 
50 shares of the stock of the Northern Pacific Railroad Company, and 
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certain bonds of the St. Louis & San Francisco Railroad of the New 
Orleans, Texas & Mexico Division. On November 22, 1913, the above 
petition was granted, and in pursuance thereof Grossman & Sielcken 
paid the bank the sum of $962,439.69, and the securities which had been 
pledged to the bank by H. B. HoUins & Co. were then turned over to 
Grossman & Sielcken and by them were subsequently sold. On June 
29, 1914, an order was made by the court confirming an offer of com- 
position made by the firm of H. B. Hollins & Co. to its creditors. On 
April 21, 1915, H. B. Hollins & Co. filed a petition demanding tliat 
the firm of Crossman & Sielcken be directed to pay over forfliwith 
to the petitioners or to the receiver the sum of $4,860.83, the proceeds 
then remaining in their hands of the securities turned over by the 
bank and whidi at the time were the property of H. B. Hollins & Co. 
On May 12, 1915, that petition was denied. On May 24, 1915, a pe- 
tition for appeal was presented to the District Court and allowed. 

[2] The United States District Courts are by the Bankruptcy Act 
created into bankruptcy courts, and their jurisdiction as such is limited. 
All the courts of the United States are of limited jurisdiction. They 
possess only such powers as are either expressly or by necessary im- 
plication conferred upon them. Kempe's Lessee v. Kennedy, 5 Cranch, 
173, 3 L. Ed. 70 (1809). Their jurisdiction and powers are derived 
from the Constitution and the acts of Congress passed in pursuance 
thereof. Rice v. Minnesota, etc., R. Co., 1 Black, 358, 17 L. Ed. 147 
(1861). It is possible under the Bankruptcy Act for a bankrupt to 
take his estate out of the bankruptcy court. See Remington's Bank- 
ruptcy, vol. 3, § 2345. This he may accomplish by means of a com- 
position agreement confirmed by the court. Bankruptcy Act, § 70f 
declares that : 

Tp<m the conflrmation of a composition offered by a banlorapt, the title 
to his property shall thereupon revest In him." 

And section 21g of the act provides that: 

"A eertifled copy of an order conflrming a composition shall constitute evl- 
deuce of the revesting of the title of his property in the bankrupt, and if 
recorded shall impart the same notice that a deed from the trustee to the 
bankrupt if recorded would impart" 

In Re Frischknecht, 223 Fed. 417, 139 C. C. A. 11 (1915), we held 
that moneys or accounts in the hands of bankers which they obtained 
from a bankrupt prior to his bankruptcy revested in the bankrupt at 
once when the court confirmed a composition made between him and 
his creditors, and that he took the same free of any claim or right 
of the trustee. We accordingly affirmed the action of the court be- 
low which had refused to order certain creditors, who had attached 
in the state court those moneys as the property of the bankrupt as 
soon as the composition was confirmed, to turn the same over to the 
trustee in bankruptcy. 

[3] So in the case at bar the composition restored the estate to the 
bankrupt and revested the title thereto in H. B. Hollins & Co. That 
bein^ so, there was no authority in the District Court to exercise ju- 
risdiction of the claim which these petitioners assumed to bring be- 
fore it by the petition filed on April 21, 1915. The parties cannot by 
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consent invest a court with jurisdiction or power not authorized by 
law or conferred upon it by the Constitution. The fact that the re- 
spondents obtained the securities from the Chase National Bank at 
a time when the District Court as a court of bankruptcy had the estate 
of H. B. Hollins & Co. in its custody, and that the receiver in bank- 
ruptcy, acting under the court's order, made no objection to the de- 
livery by the Chase National Bank of the securities to the respondents 
upon the payment by the latter of the debt due from H. B. Hollins 
& Co. to the bank can make no difference. At the time the court 
confirmed the composition the property now sought to be recovered 
was not in the custody and control of the court. It is true that where 
jurisdiction has attached and the cause of action or subject-matter 
is legally and properly within the power and cognizance of a court, it 
may proceed upon consent or stipulation with reference to the matters 
before it. 11 Cyc. 675. But at the time this proceeding was begun 
the cause of action or subject-matter was not legally and properly 
within the power and cognizance of the District Court. 

[4] We have no discretion to consider the case on its merits. No 
doubt counsel on both sides are not only willing, but desirous, to have 
this court determine whether the brokers in this case had a right to 
do what they did with the pledged securities, and whether the re- 
spondents are entitled to retain all the proceeds realized from the sale 
of the securities, or must pay over a part of the same now in their 
hands to these petitioners. But, as we have said in an earlier part 
of this opinion, the consent of parties cannot give a court jurisdiction, 
and the petitioft should have been dismissed by the lower court on 
that ground. The court decided that it had jurisdiction, and so decided 
the case on the merits and denied the petition. As the petition should 
have been denied for want of jurisdiction, we concur in the result, but 
disclaim all consideration whatever of the merits, which the court be- 
low had no right to consider, and which we have no right to review. 
The fact that the parties have not raised the question of jurisdiction in 
this court does not matter. 

The order denying the petition is affirmed without prejudice. 



THE CHARLES HUBBARD. 

THE W. G. POLLOCK. 

(Circuit Court of Appeals, Sixth Circuit January 14, 1916.) 

No. 2679, 

1. Collision ^=»73 — Moving and Anchored Vessels — Presumption of 
Fault. 

A moving vessel, which comes into collision with one at anchor without 
fault of the latter, is presumptively in fault, and has the burden of 
proof to exonerate herself from liability by showing that it was not in 
her power to prevent the collision by adoi)ting any practicable precau- 
tions. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 103; Dec. Dig. 
<g=>73.] 
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2, Coixisiow «=»71 — ^Moviwo and Anchobed Vessels — Fault, 

In the absence of evidence that it was customary, a steamship anchored 
for the night cannot be held in fault for a collision with a moving ves- 
sel because she did not keep up steam, so as to be prepared to instantly 
move out of the way. 

[Ed. Note.— For other cases, see Golllsion, Gent. Dig. § 101 ; Dec. Dig. 
«=>71.] 
3w Collision ^=>71 — Moving and Anohobed Vessels — Fault. 

A moving steamship, which, in attempting to reach a position in which 
to come to anchor at one side of the fairway in the St. Mary's River 
above the locks, was allowed to swing and come into collision with another 
vessel anchored in a proper place to one side of the fairway, held solely 
In fault. The failure of the officer in charge of the anchored vessel to 
release the anchor, when at almost the last moment the danger of colli- 
sion became apparent was at most an error of judgment in extremis, and 
not a fault. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. S 101 ; Dec. Dig. 
«=>71.] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in admiralty for collision by the Valley Steamship Company, 
owner of the steamer W. G. Pollock, against the steamer Charles Hub- 
bard, the Great Lakes Steamship Company, claimant, with cross-libel 
against the Pollock. Decree for libelant, and claimant appeals. Af- 
firmed. 

Goulder, White & Garry, of Cleveland, Ohio, for appellant. 

Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
CLARKE, District Judge. 

CLARKE, District Judge. The appellee, as the owner of the steam- 
ship W. G. Pollock, filed its libel in the District Court, claiming that 
its ship was damaged by fault in the navigation of the steamship of 
the appellant, the Charles Hubbard, about 2 o'clock on the morning 
of May 2, 1913, at a point in St. Mary's River a few miles northerly 
from the canals at Sault Ste. Marie. The appellant filed a cross-libel, 
admitting that the collision occurred, but claiming that it was not 
occasioned by any fault of the Hubbard, and alleging various faults 
on the part of the Pollock. The trial court found that the collision 
was due to the sole fault of the Hubbard, and rendered judgment 
in favor of the appellee for the damage found to have been sustained 
by the Pollock., 

The facts as developed by the testimony are that about 9 o'clock 
on the evening of May 1st the Pollock, upbound light, came to anchor 
about a half dozen miles above the Sault locks and about 250 feet on 
the American (or southern) side of the range line. Some time prior 
to the arrival of the Pollock, the steamship Siemens had anchored 
about 1,000 feet lower down the river than the Pollock and somewhat 
nearer to the range line. A short time prior to the collision com- 
plained of the steamship Stadicona, bound down and not far ahead of 
the Hubbard, came to anchor at a point about 1,000 feet above the 

<=»For other cases see same topic A KB Y-N UMBER in aU Key-Numbered Digests ft Indexes 
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Pollock, somewhat on the Pollock's port bow and about 200 feet to 
the south of the range. It is fully established by the evidence that 
the night, though dark, was calm and clear ; that the current running 
in the river at the time of the collision was not unusually strong, be- 
ing about 2% to 3 miles an hour, and that there was some ice running, 
but not sufficient to interfere with the control of the Hubbard. 

Under these conditions the master of the Hubbard, downboimd from 
Lake Superior, was advised, as he passed information stations upon 
the American and Canadian shores, a considerable distance above the 
place where the collision occurred, that there were several boats ahead 
of his, which made it necessary for him to find an anchorage to 
await his turn before going through the locks. Under these condi- 
tions, and with a full view and understanding of the positions of the 
Pollock and of the Stadicona, the master of the Hubbard decided to 
cross the bow of the Pollock and come to anchor inside of and not 
far from — ^perhaps somewhat astern of — ^the Stadicona. There was 
an abundance of unoccupied water in the immediate vicinity, where 
the Hubbard could have been anchored without coming near to the 
Pollock; but her master had a legal right to select his own place to 
anchor, and no serious criticism is made of the position which he 
selected. It is the all but uncontradicted testimony that the Pollock, 
the Siemens, and the Stadicona were all in a usual and proper place 
of anchorage. 

The master of the Hubbard testifies that, while there was something 
of a haze, he saw the lights perfectly of all the ships involved in the 
consideration of this case, and understood and fully appreciated the 
positions in which they were lying as he approached from the north. 
The Pollock had come to anchor about 9 o'clock the night before, 
and as the Hubbard approached her she had all required lights prop- 
erly burning, her first mate was on watch in the pilot house, the wheels- 
man was on the main deck, and a watchman was forward in the bow. 
When the Hubbard came to a point on the range about opposite the 
Stadicona, and so about 1,000 feet from the Pollock, her master at- 
tempted, by dropping her port anchor, to come around across the 
bow of the Pollock, so that he might anchor somewhat astern of the 
Stadicona. It was in the progress of this maneuver that the Hub- 
bard collided with the starboard bow of the Pollock. 

[1] Upon this appeal, the appellant assigns four claims of error on 
the part of the trial court. The first error claimed is in holding tliat 
the fault of the Hubbard was the sole cause of the collision. The 
navigating officers of the Hubbard admit that they saw the Pollock 
and neighboring ships and fully understood their relative positions 
before Ae maneuver was commenced which resulted in the collision. 
There was, as we have said, nothing so unusual in the weather, and 
nothing so unusual in the current of the river and the presence of 
ice in it as to affect the navigating of the Hubbard, and her officers 
say that she was in all respects in good working condition. Since the 
testimony shows beyond substantial dispute that the Pollock was an- 
chored in a proper place, and that the officers of the Hubbard saw her 
lights and realized what her position was, in the language of the Su- 
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preme Court, we are not called upon to inquire wherein the Hub- 
bard was not managed with proper nautical skill. 

''Snch inquiries are superfluous where the colUsion was caused by a vessel 
baying the power to move or stop at pleasure in a channel of suffident 
breadth, without any superior force compelling her to the place of collision." 
"The fact that in these circumstances the steamboat did collide with the barge 
[anchored Pollock] is conclusive evidence that she was not properly managed, 
and that she should be condemned to pay the damages caused by the coUision." 
The Granite State, 3 Wall. 310, 18 L. Ed. 179. 

To the same effect is The Virginia Ehrman and The Agnese, 97 
U. S. 309, 24 L. Ed. 890, where the Supreme Court says : 

"Vessels in motion are required to keep out of the way of the vessel at 
anchor, if the latter is without fault, unless it appears that the collision was 
the result of inevitable accident; the rule being that the. vessel in motion must 
exonerate herself from blame, by showing that It was not in her power to 
prevent the collision by adopting any pradicable precautions." 

To precisely the same effect is The Oregon, 158 U. S. 186, IS Sup. 
Ct. 804, 39 L. Ed. 943, where, after detailing circumstances strikingly 
similar to those prevailing at the time of the collision complained of 
in this case, the Supreme Court, speaking through Justice Brown, says : 

"The circumstances above detailed raise a presumption of fault on the part 
of The Oregon, and the burden of proof is upon her to exonerate herself from 
Uablllty." 

And again (page 197 of 158 U. S., page 809 of 15 Sup. Ct, 39 
LEd.943): 

"Where one vessel, clearly shown to have been guilty of a fault adequate in 
itself to account for the colUslon, seeks to impugn the management of the 
other vessel, there is a presumption in favor of the latter, which can only be 
rebutted by clear proof of a contributing fault This principle is peculiarly 
applicable to the case of a vessel at anchor, since there is not only a presump- 
tion in her favor, by the fact of her being at anchor, but a presumption of 
fault on the part of the other vessel, which shifts the burden of proof upon the 
latter." 

The collision under discussion was obviously enough the result of 
a mistake in the judgment of the master of the Hubbard in not com- 
mencing to turn his vessel sooner than he did when he decided to 
cross the bow of the Pollock, and there was no reason in the situation 
why he might not have commenced that maneuver at a sufficient dis- 
tance from the Pollock to have avoided any possibility of collision 
with her, and therefore under the authorities cited, the claim that the 
trial court erred in holding that the Hubbard was at fault in causing 
the collision cannot be sustained. 

Second. The appellant assigns error on the part of the trial judge 
m refusing to hold that the Pollock was at fault in anchoring im- 
properly in the sailing course of steamers. This claim is wholly 
unsupported by the testimony and cannot be allowed. 

[2] Third. Error on the part of the trial court is claimed in re-' 
fusing to hold that the Pollock was at fault, in that, being improperly 
anchored, she failed to maintain a competent and sufficient lookout. 
Our finding that the Pollock was not improperly anchored is sufficient 
to dispose of this assignment of error, but there is no evidence what- 
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ever that the lookout which we have described as being maintained 
upon the Pollock at the time of the collision was not such as was cus- 
tomary in that locality under like conditions, or that it was not ample 
for the safety of the ship, except it be held that it was necessary for 
her to be at all times prepared to guard against and to avoid the neg- 
ligence of the masters of other ships. 

It is argued by counsel that if the Pollock had had her steam up and 
her engines in condition for immediate moving of the vessel, she could 
have backed away from the Hubbard when the collision was threaten- 
ed, and so have avoided the accident. There is no evidence what- 
ever in the record that it was customary for a ship lying at anchor, 
as the Pollock was, to maintain her engines and boilers in condition 
for such immediate movement, and since no decided cases have been 
produced as authority for this claim, it cannot be allowed. For these 
reasons, this third claimed error must be overruled. 

[3] The fourth claimed error on the part of the trial court is that 
the Pollock was at fault in failing to release her anchor chain and 
thereby allow the ship to drift out of the path of the on-coming Hub- 
bard and avoid the collision. The navigating officers of the Hubbard 
say that they saw and fully understood ttie position of the Pollock long 
before they came near to her; the evidence is that the three men 
constituting the watch on the Pollock, including the first mate, were 
all alert and saw the approach of the Hubbard, and understood, as 
her movement progressed, that her purpose was to anchor above the 
Pollock and near to the Stadicona, and yet it is clear that no one of 
the men engaged in navigating the Hubbard, or of those on watch 
upon the Pollock, thought that there was any danger whatever of 
collision between the ships until almost immediately before it occurred. 

When the Hubbard swung around, and when her stem was about 
50 or 60 feet away from his ship, the mate of the Pollock for the 
first time, anticipating that a collision was possible, called to the cap- 
tain of the Hubbard that he had better "steady" up his ship or he 
would hit the Pollock, but this occurred almost at the moment when 
the ships came together. The officers navigating the Hubbard say- 
that they did not think there was any danger of collision until almost 
the moment when it occurred, and they gave no signal whatever to 
the Pollock by whistle or hail, indicating ttiat they thought a collision 
was impending, or that action by the men in charge of her might be 
of service in avoiding it. 

In argument much emphasis is laid upon the claim that the mate of 
the Pollock on watch was guilty of negligence contributing to cause 
the accident because he says that when he realized a collision might 
occur, he started toward the compressor for the purpose of releasing 
it, and letting out the anchor chain, which it is claimed would have 
allowed the ship to drift with the current a sufficient distance to avoid 
the collision, but that he changed his mind and did not do so. It 
is to be noted, however, that this officer says he changed his mind and 
did not attempt to release the compressor for the reason, as he says, 
"I thought there was no use ; it was too late, and I stood back waiting 
for the jar of the collision," which he realized was inevitable. 
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Thus the decision of the mate of the Pollock was made in an emer- 
gency created by the negligence of the master of the Hubbard, and 
under such circumstances "the judgment of a competent sailor in ex- 
tremis cannot be impugned" (The Oregon, 158 U. S. 186, 15 Sup. Ct. 
804, 39 L. Ed. 943), or, as was said by the court in The City of Paris, 
9 Wall. 634, 19 L. Ed. 751: 

**The acts complained of were done in the excitement of the moment, and in 
extremis. Whether they were wise it Is not material to inquire. If unwise, 
tbey were errors and not faults. In such cases the law in its wisdom gives 
absolution." 

It is obvious that this well-settled rule makes impossible the serious 
consideration of this fourth and last claim of error made by the ap- 
pellant, and it is overruled. 

The decree of the District Court is affirmed. 



MITGHBLL T. UNITED STATBS. 

(Circuit CJourt of Appeals, Second Circuit January U, 1916.) 

No. 58. 

L C&DciNAL Law «=»370 — Evidence — Otheb Offvnses — ^Adkissibility. 

On a trial for conspiracy to violate Food and Drugs Act June 30, 1906, c. 
3915, 34 Stat. 768 (U. S. Comp. St 1913, §S 8717-8728), by shipping Car- 
acas coffee misbranded as Bogota coffee, where defendant denied all 
knowledge of the misbranding and claimed that it was *'put over him'* 
by employ^ acting secretly with coffee brokers through whom an order 
for the coffee was received, warehouse orders passing through defend- 
ant's office and directing the mixing and misbranding of other lots of 
coffee were admissible as tending to show his knowledge; the court hav- 
ing carefully charged as to the purpose and ^ect of such evidence. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §{ 825^29; 
Dec. Dig. «=s>370.] 

2. Gbiminal Law ^s»432 — Evidence — ^Dooumbnts— Pbelimiitabt Proof. 

On a trial for conspiracy to violate Uie Food and Drugs Act by shipping 
misbranded coffee, where warehouse orders for the mixing and mis- 
branding of other lots of coffee were admitted as bearing on defendant's 
knowledge of the misbranding, evidence as to the meaning of initials 
with which such coffee was marked field to make such orders intelligible, 
80 as to render them admissible. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. f 1021 ; Dec. 
Dig. <S=>432.] 

3. GoNSPiRAOT ^s»43 — ^iNDioTMENiv— Issues, Pboof, ano Yabiance. 

Under an indictment charging defendants with conspiring among them- 
selves and with other persons unknown to ship misbranded coffee in vio- 
lation of the Food and Drugs Act, the mere fact that third parties testi- 
fied before the grand jury as to which they did in misbranding the coffee 
did not show that they were known to the grand Jury to be conspirators 
when the indictment was found, and hence either defendant could be con- 
victed for conspiring with such third persons, though the Jury found that 
the defendants did not conspire with each other. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. {| 79, 80, 84-99; 
Dec. Dig. «=s>43.] 

t=>For oUier cases see same lopic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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4. Constitutional Law *=»70 — ^Lboislatiys Powbb — Merqeb in Offensbs 
Committed. 

Congress haying made a conspiracy to commit an offense a distinct 
offense, with a penalty differing from and frequently more severe than 
that imposed for the commission of the act which defendants conspired to 
commit, the claim that it is unfair for the government to prosecute de- 
fendants for conspiracy to commit an offense, when it has proof tending 
to show the commission of the substantive offense, is one to be addressed 
to Congress, and not to the courts. 

[Pkl. Note.— For other cases, see Constitutional Law. Cent Dig. H 12»- 
132, 137; Dec. Dig. <S=>70.] 

In Error to the Distritt Court of the United States for the South- 
em District of New York. 

William L. Mitchell was convicted of an offense, and he brings er- 
ror. Affirmed. 

This cause comes here upon writ of error to review a judgment of 
conviction, entered in the District Court, Southern District of New 
York. William L. Mitchell (the sole plaintiff in error) and Peter J. 
Shannon were convicted, under section 37, United States Criminal 
Code (Act March 4, 1909, c. 321, 35 Stat 1096 [U. S. Comp. St. 1913, 
§ 10201]), of a conspiracy to commit an offense against the Food 
and Drugs Act, in that they conspired on May 20, 1914, to ship from 
Brooklyn, N. Y., to Milwaukee, Wis., 84 bags of coffee which should 
be then and there adulterated and misbranded, in that the said coflfee 
should be marked and sold as Bogota coffee, when in fact it was to 
be washed Caracas coffee. The indictment charged the two named 
defendants with conspiring among themselves and with divers other 
persons unknown. Both were convicted; Shannon has not appealed. 

George Gordon Battle, of New York City (I. H. Levy, of New 
York City, of counsel), for plaintiff in error. 

H. Snowden Marshall, U. S. Atty., and Roger B. Wood and B. 
A. Matthews, Asst. U. S. Attys., all of New York City. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges, 

LACOMBE, Circuit Judge. Shannon was a coffee broker doing 
business as Peter J. Shannon & Co. ; William Mitchell was a partner 
with his brother George, under the firm name of Mitchell Bros., as 
importers and jobbers of tea and coffee. George attended to the tea 
side of the business ; William to the coffee side. 

[1] There are five assignments of error. The first three present 
in one form or another the proposition that there was not evidence 
sufficient to send the cause to the jury. The fifth refers to the exclu- 
sion of certain testimony ; as it was not argued orally or on tlie brief, 
it need not be considered. The fourth reads as follows : 

"Fourth. The court erred In admitting in evidence, over the objection of 
the defendant, evidence of other alleged offenses of misbranding on the part 
of the defendant, WilUam L. Mitchell, or on the part of Mitchell Bros." 

This assignment covers the introduction of what are known as Ex- 
hibits 18 to 25, inclusive. This fourth assignment may be first con- 

^=»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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sidered. In order to appreciate the precise point thus raised, it will 
be necessary to set forth much of the testimony in a condensed form. 

Heidmann & Co., of Milwaukee, wrote to Shannon, asking him to 
send them three or four samples of Bogota coflfee. He sent them 
four samples, separately numbered, all described as Bogota at 17^ 
cents for each sample. Heidmann & Co. selected sample No. 11, 84 • 
bags, and ordered Shannon to get it. Shannon sent them a sales memo, 
of 84 bags Bogota at 17 cents as sold to them by Mitchell Bros. — 
also a bill of Mitchell Bros. May 25, 1914, for the same 84 bags Bogota. 
Eighty-four bags were shipped to them, but were seized on the way 
as misbranded ; the bags were all branded *T. A. L. Bogota," which 
means Pedro A. Lopez, of Bogota. The samples which Shannon 
sent were obtained from various chops of Caracas coflfee exposed in 
Mitchell's office; No. 11 was a mixture of two of these chops. The 
Caracas coffee represented by these samples was the property of 
Mitchell Bros, and in warehouse. Two chops, amounting in all to 96 
bags, were mixed and shipped by Mitchell Bros, in the 84 bags marked 
"P. A. L. Bogota." An order was sent by Mitchell Bros, to the ware- 
house to mix these two lots of 38 and 59 bags, respectively, and to 
put the contents into 84 bags, marked "P. A. L. Bogota." 

Upon the books of Mitchell Bros, and in the record of the ware- 
house the two lots (38 bags and 59 bags) were marked as having come 
frwn Caracas. The 84 bags into which the mixed lot was to be put 
were furnished to the warehouse company by an employe of Mitchell 
Bros., already marked "P. A. L. Bogota." It is not disputed that 
Shannon and one or more of Mitchell Bros.' employes, with an in- 
tention "to put something over on Heidmann & Co.," did mix these 
two lots of Caracas coffee, did brand them as "P. A. L. Bogota," 
indicating that they were from Pedro A. Lopez, of Bogota, and did 
send them into interstate commerce, thereby violating tihe Food and 
Drug Act 

The questions in the case were whether defendant Mitchell knew of 
this performance, and whether he conspired with the others to have 
the coffee thus misbranded. There were various bits of proof, from 
which, according to the government's contention, the jury might infer 
that the particular single offense against the Food Act was a matter 
within Mitchell's knowledge and brought about with his procurement. 
A government inspector also testified that at an interview he had with 
defendant Mitchell on June 9th (after the coffee was seized) Mitchell 
told him that, after he had agreed to sell these two lots of Caracas 
coflFee to Shannon's customer (he did not give Shannon's. name, but 
called him merely the broker), the latter told him they would have to 
be dumped and mixed, and that Shannon would share with Mitchell 
one-half the cost of this; also that Shannon told him (Mitchell) the 
bags would have to be marked "P. A. L. Bogota." 

Down to the time when the government rested its case there had been 
no evidence introduced to show other instances of misbranding initiated 
or carried out in defendant's office. Moreover, with the testimony of 
the government inspector as to Mitchell's admissions, there was a 
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prima facie case on which the government was entitled to go to the 
jury. 

Defendant then took the stand. He denied so much of the story of 
the inspector as stated that he (Mitchell) had told the latter that Shan- 
non said anything to him about putting the particular lots in P. A. L. 
Bogota bags. He admitted that the two lots of Caracas coffee (charged 
as the overt act) had been mixed and packed in bags marked "P. A. 
L. Bogota," but asserted that this was wholly without his knowledge ; 
that it had been "put over him*' by persons in his office, acting secretly 
with the brokers; and that he was very indignant when he found it 
out. On cross-examination the government got him to identify a pile 
of orders to the New York Dock Company (the warehouse company) 
as having passed through his office signed by Von Thaden, the shipping 
clerk. They were in the same form as the order (Exhibit 10) directing 
that the 97 bags of Caracas coffee be dumped, mixed, and bagged 
as 84 bags Bogota P. A. L., the overt act charged in the indictment. 
These eight documents were then offered in evidence — they were ob- 
jected to as incompetent, irrelevant, and not sufficiently proved. The 
court admitted them, and such admission is the subject of the fourth 
assignment of error. The trial judge carefully stated his reason for 
admitting them as follows: 

"The purpose is this: As to the transaction In suit the defense of the 
witness is that he knew notliing about this; that it went through his office 
without any knowledge upon his part at all as to these nefarious features In 
the sale of the coffee ; that he sold it as Caracas, but he knew nothing about 
the other transaction. Of course, if they can show that it was not an unusual 
thing for transactions of that kind to go through his office, it is a circumstance 
for the jury to determine whether they would be Ukely to go through Us 
office without this defendant having knowledge of it It is simply a drcum- 
stance for the jury to consider." 

Later on, in admitting one of these orders, the court said : , 

"It is merely evidence of circumstances for the Jury bearing on the ques- 
tion whether the transaction involved could likely have gone through the 
witness' office without his knowledge; evidence bearing on the question of 
the witness' knowledge." 

Still later, when the government undertook to oifer other orders sim- 
ilar to the eight (Exhibits 18 to 25), the court said : 

"I do not think it is necessary to put in too many instances of this kind. 
They are only admitted as bearing on the question of the knowledge and in- 
tent of this defendant of the transaction in question. He is not on trial for 
anything involved, except in this present indictment ; but In an instance where 
a question of the intent or knowledge of the defendant as to the particular 
transaction' arises, then you may show similar transactions that would tend 
to throw light on the question the Jury is to determine." 

Finally, in charging the jury as to this evidence. Judge Van Fleet 
said : 

"This charge, gentlemen of the Jury, has solely relation to the bags disclosed 
in the evidence and mentioned in the Indictment The other instances that 
may have been disclosed where similar acts were done were only admitted 
before you as tending to lay before your mind what the fact was as to the 
claimed want of knowledge of the defendant Mitchell as to these transac- 
tions passing through his office. In other words, unless a case has been 
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made ont wbich would warrant you, under the principles tliat I have stated 
to you, in convicting the defendants upon the charges contained in the indict- 
ment in this case, the fact that you may believe that an offense had been 
committed, with reference to other shipments of coffee than those men- 
tioned in the indictment in this case, would not warrant you in finding a 
Terdict of conviction. Those acts are, as I said, merely to aid you in de- 
termining whether one of the defendants, Mr. Mitchell, had knowledge of this 
particular transaction." 

Certainly the jury were most carefully and repeatedly instructed as 
to the object and bearing of this testimony. Had the case closed 
when the government's proofs were in, none of this testimony would 
have been offered, because with the proof of defendant's admission 
of his knowledge and participation in the misbranding shown as the 
overt act conviction would naturally follow. It was his own testimony 
that brought this testimony in. When he denied the admission, and 
also asserted that this transaction was a secret one, "put over him" 
behind his back by Shannon, who wished to do an ill turn to Heid- 
mann & Co., and by defendant's faithless clerks, he told a plausible 
story. The jury might well believe that as to this single instance of 
misbranding he knew nothing. It was then quite legitimate to show 
that, so far from this misbranding being a single incident, it was one 
of many being carried out by his clerks, who had no pecuniary interest 
at all in such misdoings, for the evidence showed that all of them 
were paid salaries, with no commission. These circumstances were 
such as a jury might fairly consider when deciding, as they must, 
whether or not they would believe his statements that he knew noth- 
ing at all about repeated misbranding by his firm, being himself in 
charge of the coffee side of its business. Since the court most care- 
fully guarded the interests of defendant against any possible miscon- 
ception by the jury touching the effect of such evidence, we find no 
error in its admission under the authorities. Williamson v. U. S., 207 
U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278 (citing Holmes v. Goldsmith, 
147 U. S. 150, 13 Sup. Ct. 288, 37 L. Ed. 118); Wood v. U. S., 16 
Pet. 342, 10 L. Ed. 987; Farmer v. U. S., 223 Fed. 903, 139 C. C. A. 
341; Stem v. U. S., 223 Fed. 762, 139 C. C. A. 292. 

[2] It was argued here that these eight warehouse orders, although 
it was shown that they came from defendant's office, properly signed, 
really showed nothing. Counsel for the government suggests that no 
such objection was made below, as the record seems to indicate. But, 
however that may be, we see no force in the objection. The coffee 
in the indictment instance was in two lots marked "H. L. B. C." and 
"D. B. C." A witness testified that the "C," of "H. L. B. C," meant 
"Caracas" and that "D. B. C." was a trade-mark of Bliss, Dallett & 
Co. It also was proved that Caracas coffee always comes by Ven- 
ezuelan Line steamers, of which the Progresso is one, while Bogota 
coffee comes by the Columbian Line, of which the steamship AUemania 
is one. Defendant further testified that "M. A. R. A." is a Mexican 
mark; that "Antenas Choice" is a designation of where the coffee 
is grown, and that "Escobal Extra Selected" is a shipping mark put 
on Columbia coffee. Bogota coffee is Columbia coffee. In the light 
of this testimony the eight shipping orders become quite intelligible. 
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Exhibit 18, dated April 1, 1914, refers to two lots of coffee; one of 
IS, the other of 13 bags. The same marks, "H. L. B. C." and "D. 
B. C," are given ; also the mark "M. A. R. A." Certainly some of 
this coffee, the "H. L. B. C," came from Caracas, while the Bliss 
Dallett coffee ("D. B. C") apparently was Mexican. The directions 
given by Mitdiell Bros, to the warehouse as to these coffees was to 
**mix, put into 25 Bogota bags and mark 'P. A. L. Bogota.* " Exhibit 
19, dated March 25, 1915, refers to 38 bags of coffee (in lots of 20, 4, 
3, 5 and 6 bags). The same marks as on Exhibit 18 appear (with 
others); certainly some of this was Caracas, some Mexican. The 
directions given were to put in "Bogota bags and mark 7- S. Espe- 
cial.' " Exhibit 20, dated March 25, 1914, refers to two lots, of 5 
and 6 bags, respectively. The same marks appear as on No. 18, in- 
dicating tihat one lot was Caracas and the other, apparently, Mexican. 
The directions given were: "Mix and put into 10 Bogota bags and 
mark 'Antenas (Antoise) Choice Extra.' " The same remarks apply 
to Exhibits 21, 24, and 25. In Exhibit 22 the only mark given is 
"D. B. & C," but as the coffee is described as "Ex Progresso" it is 
evidently Caracas. Defendant testified that the coffee referred to in 
Exhibit 23 was all Caracas coffee which was ordered mixed and put 
into Bogota bags. 

We find no error in the admission of this testimony. 

There was sufficient evidence to send the case to the jury, and they 
were fully and correctly instructed as to presiunption of innocence 
and reasonable doubt. 

[3] The court charged the jury that if they should find: 

"That defendant Shannon entered into a conspiracy with Hole and others, 
although not with Mitchell, to commit the offense charged in this indictment, 
you could convict Shannon although Mitchell should go scot-free. On the 
other hand, should you find that MitcbeU entered into a conspiracy witli 
others than Shannon to carry out and perpetrate this offense against the 
United States, then you could oonvict Mitdiell, although acquitting Shannon." 

Counsel for Shannon excepted on the ground that, if the jury should 
find that Shannon conspired with Hole or the other witnesses who 
testified before the grand jury, Shannon could not be convicted. The 
theory being that the fact that tliese witnesses testified before the grand 
jury shows that they were not unknown to the grand jury. Coimsd 
for Mitchell joined in this exception. 

It might be sufficient to say that this part of the charge is not as- 
signed as error ; but it is also without merit. The mere circumstance 
that Hole and Von Thaden testified before the grand jury as to what 
they had done in misbranding the 84 bags of coffee did not establish 
the proposition that they were known to Sie grand jury to be conspira- 
tors when the indictment was found. 

[4] No other error is assigned, but defendant's counsel argues that 
the method of trial permitted was prejudicial to the rights of defend- 
ant. The proposition is that when the government has proof tending 
to show that defendants have committed a substantive offense, vio- 
lating some provision of statute, it is not fair to indict and try them 
for conspiracy to commit that offense. This argument is one to be 
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addressed to Congress, not to the courts. Congress has made the 
conspiracy itself a distinct offense, with a penalty differing from, and 
frquently more severe, than that imposed for the commission of the 
act which defendants conspired to commit. It would not be difficult 
to conceive some very good reasons for such an enactment, but any 
such inquiry would be impertinent; the matter is one wholly within 
the discretion of Congress. 
The judgment is affirmed. 



In re 6ARR0SI et al 
(Cireiiit Conrt of Appeals, First dreuit January 27, 1910.) 
No. 1160. 

tCEBTIOSABI ^=S»5 — ^MaNDA^I78 ^S»4 — ^PbOHIBITION ^=s»3 — JjAOK ov Othbb 

Remxdt. 

Where a proceeding In the District Court was advancing In due course 
and would ultimately ripen Into a Judgment from which an appeal would 
lie to the GircQlt Court of Appeals, that court would not, ordinarily, for 
the purpose of saving the cost aud delay of Utlgatlon, grant a writ of man- 
damus, prohibition, or certiorari to restrain the District Court from pro- 
ceeding further. 

[Ed. Note. — ^For other cases, see Certiorari, Cent. Dig. §§ 5, 6; Dec. 
Dig. ^ss>6; Mandamus, Cent Dig. §§ ^21, 24-34; Dec. Dig. €=»4; Pro- 
Mbition, Cent Dig. {fi 4<-19; Dec Dig. <d=»3.] 

2. Makdavub €=»160 — ^Dismissal on Motion. 

The questions of law arising on a petition for a writ of mandamus may, 
in ordinary cases, be disposed of on their face in the summary manner 
of a motion to dismiss. 

[Ed. Note. — For other cases, see Mandamus, Cent Dig, § 375; Dec. 
Dig. «=»169.] 

Original petition by Tomas Garrosi and another for a writ of man- 
damus, prohibition, or certiorari. On motion to dismiss. Motion al- 
lowed, and petition dismissed. 

Francis H. Dexter, of San Juan, Porto Rico, and Joseph B. Jacobs, 
of Boston, Mass., for the motion. 

HoUis R. Bailey, of Boston, Mass. Qose A. Poventud, of Ponce, 
Porto Rico, on the brief), opposed. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. [1] This is a petition for mandamus 
and sundry alternative writs of prohibition and certiorari to Hon. 
Peter J. Hamilton, Judge of the District Court for the District of 
Porto Rico. The real parties in interest have been summoned in and 
thus made parties to the record. The proceeding to which the petition 
relates is advancing in due course, and would in due course, ultimately, 
so far as the record now stands, come to a decree on which an appeal 
lies to this court. The purpose of the present proceeding is to obtain 
an order of this court for a judgment to restrain the District Court 

ts>VoT oihMT cases see same topic ft KBT-NUMBBR in all Key-Numbered Digests 4b Indezes 
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from further advancing the bill, the motive of this short cut being to 
save the cost and delay of litigation. 

The rule is laid down specifically in Phillips' United States Supreme 
Court Practice (5th Ed.) 408. This work is of the highest authority, 
and the rule as there laid down has never been questioned by any 
court. It is there said that to render mandamus a proper remedy 
"the person applying for it must be without any other specific and 
legal remedy" ; and decisions of the Supreme Court are cited in sup- 
port of that proposition. This has been said by other authorities at 
different times, and has never been contravened or qualified so far as 
we are aware. 

This principle applies as a matter of course to all the special writs 
to which the petition before us refers ; and the same fundamental rule 
applies to all of them, and clearly disposes of the present petition, be- 
cause it is plain that, in the regular course, the bill to which it relates 
will ripen into judgment against one of the parties concerned, which 
other courts will have ample jurisdiction to reverse or affirm. 

[2] The present, immediate proposition arises on a motion to dis- 
miss the petition in question. Formerly, as shown by the old editions 
of Moses on Mandamus, and elsewhere, the methods of dealing with 
petitions for mandamus were rigid ; but for a long time there has been 
no doubt that the questions of law arising may be disposed of on their 
face in the summary manner of a motion to dismiss, which was the 
manner adopted by the learned judge of the District Court and the 
parties arrayed with him. Consequently, as we have tlie jurisdiction 
to grant the motion to dismiss, it is our duty to do so; but we have 
not undertalcen in this case to deal with the question of costs. 

We may add in all substantial particulars the case is strictly analo- 
gous to the principle involved in Atlantic City Railroad, 164 U. S. 
633, 17 Sup. Ct. 208, 41 L. Ed. 579, and we reach the same result 
as reached there. 

The motion to dismiss the petition of Tomas Garrosi and Juana 
Maria Gonzales, filed on the 19th day of October, 1915, is allowed; 
and said petition is hereby dismissed, without costs to either party. 

BINGHAM, Circuit Judge (concurring). This is a petition for a 
writ of mandamus to restrain the District Judge for the District of 
Porto Rico from entertaining jurisdiction and proceeding to trial in 
an equity cause now pending in that court, in which Tomas Garrosi 
and his sister, Juana Gonzales, are defendants, and his wife, Manuela 
Garrosi, is plaintiff. The petition sets forth that the petitioner, Tomas 
Garrosi, is a citizen of France residing in Porto Rico, that Manuela 
Garrosi is likewise a citizen of France residing in Porto Rico, and 
that Juana Gonzales is a citizen and resident of Porto Rico. It al- 
leges that the District Court of Porto Rico is without jurisdiction of 
the subject-matter involved in the equity suit (1) because no judgment 
has been entered for alimony in favor of Manuela in the divorce pro- 
ceeding which she has brought against her husband in the district 
court of Ponce ; and (2) because she has no interest in the community 
property until a divorce is awarded her. 
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No question is raised as to the jurisdiction of the District Court 
over the parties, and none could be. In the Act of March 2, 1901, § 
3, 31 Stat, at Large, c. 812, p. 953 (Comp. St. 1913, § 3786), it is pro- 
vided: 

•That the Jurisdiction of the District Court of the United States for Porto 
Rico in civil cases shaU, in addition to that conferred by the Act of April 12, 
1900, extend to and embrace controversies virhere the parties, or either of 
them, are citizens of the United States, or citizens or subjects of a foreign 
state or states, wherein the matter in dispute exceeds, exclusive of interest 
or costs, the sum or value of one thousand dollars." 

The ground of the petitioner's complaint is that the District Court 
was without jurisdiction over the subject-matter; that the bill did not 
state a cause of action, either at law or in equity. 

This court is without authority to issue writs of mandamus to Dis- 
trict Courts, except in aid of its appellate jurisdiction. McClellan v. 
Garland, 217 U. S. 268, 30 Sup. Ct. 501, 54 L. Ed. 762; Barber 
Asphalt Paving Co. v. Morris, 132 Fed. 945, 952, 953, 66 C. C. A. 
55, 67 L. R. A. 761 ; In re Dennett, 215 Fed. 678, 131 C. C. A. 607 ; 
Judicial Code of 1911 (Act March 3, 1911, c. 231) § 262, 36 Stat. 1162 
(Comp. St 1913, § 1239); Rev. Stat. § 716. Original jurisdiction 
in such matters is conferred upon the Supreme Court "where a state 
or an ambassador or other public minister, or a consul or vice consul 
is a party/' but upon that court only. Judicial Code of 1911, § 234; 
Virginia v. Rives, 100 U. S. 313, 25 L. Ed. 667. 

As early as 1803 it was held that the act of Congress (Act Sept. 24, 
1789, 1 Stat, at Large, 80, c. 20, § 13) conferring original jurisdic- 
tion on the Supreme Court in mandamus proceedings was unconstitu- 
tional; that Congress, in the enactment of the law, had exceeded its 
power, for the statute, as it then stood, did not contain the qualifying 
clause above set forth. Const U. S. art. 3, § 2, par. 2 ; Marbury v. 
Madison, 1 Cranch, 137, 2 L. Ed. 60; M'Cluny v. Silliman, 2 Wheat. 
370, 4 L. Ed. 263. 

In the early decisions considering the question now before us, it was 
held that federal courts, in the exercise of their appellate jurisdiction, 
were not authorized to issue writs of mandamus to inferior courts un- 
til they had actually obtained jurisdiction of a cause — that such writs 
issued only in aid of a jurisdiction actually acquired ; but the view jiow 
entertained is that, "where a case is within the appellate jurisdiction 
of the higher court a writ of mandamus may issue in aid of the ap- 
pellate jurisdiction" while the case is pending in the court below. Mc- 
Qellan v. Carland, 217 U. S. 268, 279, 280, 30 Sup. Ct. 501, 54 L. 
Ed. 762. 

The first question, therefore, is whether an appeal will ultimately 
lie to this court to determine whether the District Court has jurisdic- 
tion of the subject-matter of the cause. 

In section 128 of the Judicial Code of 1911, as amended by the Act 
of January 28, 1915 (38 Stat, at Large, c. 22, § 2, p. 803), it is pro- 
vided: 

"The Circuit Ck>urts of Appeals shaU exercise appellate jurisdiction to 
review by appeal or writ of error final decisions in the District Ck>urt8, In- 
dDding the United States District Ckmrt for Hawaii and the United Statea 
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District Court for Porto Bico, in all c<is€9 other than tho9e in which appeaU 
and writs of error may he taken direct to the Supreme Court, as provided in. 
section two hundred and thirty-eight, unless otherwise provided by law.** 

The cases in which appeals and writs of error may be taken direct 
to the Supreme Court, as enumerated in section 238 of the Judicial 
Code of 1911, as amended by the Act of January 28, 1915 (38 Stat, 
at Large, c. 22, § 2, p. 804), are as follows : 

"Appeals and writs of error may be taken from the district courts, Includ- 
ing the United States District Court for Hawaii and the United States Dis- 
trict Court for Porto Rico, direct to the Supreme Court in the following cases: 
In any case In which the [question of] Jurisdiction of the court Is in issue, in 
which case the question of Jurisdiction alone shall be certified to the Supreme 
Court from the court below for decision ; from the final sentences and decrees 
in prize causes; in any case that involves the construction or application of 
the Constitution of the United States ; in any case in which the constitution- 
ality of any law of the United States or the validity or construction of any 
treaty made under its authority is drawn in question; and in any case in 
which the Constitution or law of a state is claimed to be in contravention of 
the ConstltuUon of the United States." Judiciary Act of 1891, { 6. 

The meaning of the word "jurisdiction" as used in this statute has 
been before the court for consideration many times, and in United 
States V. Swan, 65 Fed. 647, 13 C. C. A. 77, Judge Taft, in speaking 
for the Circuit Court of Appeals for the Sixth Circuit, said that the 
word as used in section 5 of the Judiciary Act of 1891, which is the 
basis of the present statute, is applicable to^ 

"initial questions of the Jurisdiction of a United States District • • • 
Court, whether in law or equity over the subject-matter and parties, and not 
to questions whether a court of equity or law is the proper forum for the 
working out of rights properly within the particular federal jurisdiction for 
adjudication.** 

This statement is quoted with approval in United States v. Larkin, 
208 U. S. 333, 338, 28 Sup. Ct. 417, 52 L. Ed. 517, in an opinion de- 
livered by Mr. Chief Justice Fuller. See, also, Smith v. McKay, 161 
U. S. 355, 16 Sup. Ct 490, 40 L. Ed. 731 ; Blythe v. Hinckley, 173 
U. S. 501, 17 Sup. Ct. 991, 42 L. Ed. 1210; Kendall v. American 
Automatic Loom Co., 198 U. S. 477, 25 Sup. Ct. 768, 49 L. Ed. 1133 ; 
Chicago Board of Trade v. Hanmiond Elevator Co., 198 U. S. 424, 
25 Sup. Ct. 740, 49 L. Ed. 1111; Louisville Tr. Co. v. Knott, 191 U. 
S. 225, 24 Sup. Ct. 119, 48 L. Ed. 159; Remington v. Central Pacific 
R. R., 198 U. S. 95, 25 Sup. Ct. 577, 49 L. Ed. 959. 

It has also been held that where the question of the jurisdiction of 
a District Court of the United States, as a court of the United States, 
is in issue, and is certified to the Supreme Court under section 5 of 
the act of 1891, the jurisdiction of the Supreme Court is exclusive. 
United States v. Larkin, 208 U. S. 339, 340, 28 Sup. Ct. 417, 52 L. 
Ed. 517; American Sugar Refining Co. v. New Orleans, 181 U. S. 
277, 21 Sup. Ct 646, 45 L. Ed. 859; United States v. Jahn, 155 U. 
S. 109, 15 Sup. Ct 39, 39 L. Ed. 87; Excelsior Co. v. Pacific Bridge 
Co., 185 U. S. 282, 22 Sup. Ct. 681, 46 L. Ed. 910. 

In view of these decisions, and entertaining the opinion that the 
question raised as to the jurisdiction of the District Court is one which 
relates to its jurisdiction over the subject-matter of the suit, we think 
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fliat the question is reviewable by writ of error or appeal to the Su- 
preme Court under section 5 of the act of 1891 (Judicial Code of 
1911, § 238), and not to this court; and, such being the case, that this 
court is without jurisdiction to issue the writ of mandamus. 

Then, agSiin, if this court, in the exercise of its appellate jurisdic- 
tion, was authorized to issue the writ, no occasion exists for so do- 
ing, inasmuch as it does not clearly appear on the face of the record 
that the District Court is without jurisdiction of the subject-matter 
of the suit In re James Pollitz, 206 U. S. 323, 331, 332, 27 Sup. Ct. 
729, 51 L. Ed. 1081, and cases there cited. It would seem rather, 
ihdt, under the Civil Code, the wife, even before dissolution of the 
marriage, has a present subsisting interest in the community property, 
movable and immovable, of such a nature that the husband cannot 
defeat it through fraudulent transfers, and that the District Court 
is acting within its right in taking jurisdiction of the suit. Garrozi 
V. Dastas, 204 U. S. 64, 27 Sup. Ct. 224, 51 L. Ed. 369. But if there 
is nothing in the nature of the case itself against the power of this 
court to issue the writ, it is extremely doubtful whether, under the 
recent holdings of the Supreme Court, the case comes within the prin- 
ciples allowing the issuance of such a writ. It would seem that it did 
not Ex parte Harding, 219 U. S. 363, 31 Sup. Ct. 324, 55 L. Ed. 
252, 37 L. R. A. (N. S.) 392, and cases there reviewed. Ex parte 
Roe, 234 U. S..70, 34 Sup. Ct 722, 58 L. Ed. 1217. 



PENNSYLVANIA STEEL CO. et aL v. NEW YORK CITY RY. CO.et aL 
(Gireiiit Court of Appeals, Second Circuit November 18, 1915.) 

No. 152. 

SiSEiT Railroads ^s»78 — ^Leass — Liabilitt of Lessor fob Torts of Lesser. 

The lease of its system by the Metropolitan Street Railway Company 
to the New York City Railway Company, executed February 4, 1902, un- 
der authority conferred by the New York statute (now section 148 of the 
Railroad Law [ConsoL Laws, a 49]), held valid, following prior decisions 
of the court; also, adopting the construction of the statute given it by 
the Court of Appeals of the state^ the Metropolitan Company held not 
liable Jointly with its lessee for torts committed by the latter in its 
operation of the system. 

[Ed. Note.— For other cases, see Street Railroads, Cent Dig. || 166- 
171; Dec, Dig. <©=»78.] 

Appeal from the District Court of tlie United States for the South- 
cm District of New York. 

Suit in equity by the Pennsylvania Steel Company and another 
agamst the New York City Railway Company and others. From an or- 
der confirming report of special master in what is known as the "Joint 
and Several Liability Proceedings/' Charles Benner and others, as a tort 
creditors' committee, and MoUie Latta, as administratrix, appeal. Af- 
fimied. 
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Charles Benner, of New York City (J. Rosenzweig, of New York 
City, of counsel), for appellants Benner et al., tort creditors' committee. 

J. R. Abney, of New York City, for appellant Latta. 

R. R. Rogers, of New York City, for New York Rys. Co. 

Masten & Nichols, of New York City (A. H. Masten and William 
M. Chadbourne, both of New York City, of counsel), for Robinson, as 
receiver. 

Before COXE, WARD, and ROGERS, Circuit Judjres. 

WARD, Circuit Judge. Persons who have recovered judgments 
for personal injuries against the New York City Railway Company, 
represented throughout these proceedings by a committee called the 
"tort creditors' committee," and one Mollie L. Latta, separately repre- 
sented, insist that the Metropolitan Street Railway Company and the 
New York City Railway Company are jointly and severally liable for 
payment of their claims. 

February 14, 1902, the Metropolitan Company leased its property 
and franchises for the term of 999 years to the New York City Com- 
pany. It was authorized to do this by the Railroad Law of the state 
of New York then in force. Chapter 433, Laws 1893, now section 
148 of the Railroad Law. The tort creditors contend that, notwith- 
standing the lease, the lessor remains liable for any negligence in op- 
eration by the lessee, because there is no express exemption of the 
lessor in the statute. The Court of Appeals of the state of New York 
has construed this law as relieving the lessor corporation of any such 
liability. Miller v. New York, Lackawanna & Western Ry. Co., 125 
N. Y. 118, 26 N. E. 35. Similar laws in some other jurisdictions have 
been differently construed ; the courts holding that to relieve the lessor 
there must be an express exemption in the statute. There is no au- 
thority in the Supreme Court controlling us. 

Two cases are relied upon by the appellants. In Railroad Co. v. 
Brown, 17 Wall. 445, 21 L. Erd. 675, the plaintiff was a passenger 
traveling on a ticket of the lessor railroad company. The act com- 
plained of was an assault in the District of Columbia, where the road 
was being operated by equitable receivers of the company; the bal- 
ance of tihe road in Virginia being operated by the individual lessees. 
Mr. Justice Davis held: First That a railroad company could not 
escape from its charter duties by a voluntary surrender of its road to 
lessees. He was considering whether there was any difference be- 
tween an operation under a lease from the company and under re- 
ceivers appointed by the court. A lease without the consent of the 
state would be invalid. Thomas v. Railroad Co., 101 U. S. 71, 25 
L. Ed. 950; Abbott v. Railroad Co., 80 N. Y. 27, 36 Am. Rep. 572. 
At all events there was no reference to any statute authorizing the 
lease in question, and of course no reference to any judicial decision 
construing such statute. Second. As the lessor company allowed tick- 
ets to be issued in its name over the whole line, on one of which the 
plaintiff was traveling at the time of the acts complained of, it was 
liable in contract to her. There is no such feature in the case under 
consideration. The other case, Chicago, Burlington & Quincy R. R. 
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Co. V. WiUard, 220 U. S. 413, 31 Sup. Ct 460, 55 L. Ed. 521, arose 
out of an accident in the state of Illinois, whose statute had been con- 
strued by the Supreme Court of that state as not exempting the lessor. 
There being no case controlling us, we are content, even if it is not 
binding upon us, to adopt the construction of the New York statute 
given it by the Court of Appeals of that state. See also Cain v. Rail- 
road Co., 27 App. Div. 376, 50 N. Y. Supp. 1. 

The tort claimants further contend that, notwithstanding the lease 
to the City Company, the Metropolitan Company still remained, or at 
least soon thereafter became, the real and actual operator of the prop- 
erty; the City Company being a mere dummy. Proofs on this sub- 
ject were presented in the proceeding called the "Validity of Lease 
Proceeding." The question was elaborately argued before the special 
master, who held the lease valid and binding upon the City Company 
and its creditors. His first conclusion of law was as follows : 

"From April 1, 1902, to September 24, 1907^ and at aU times daring said 
period, tbe lease dated February 14, 1902, between MetropoUtan Street Rail- 
way Company and Interurban Street Railway Company was a vaUd, sub- 
sisting contract, and binding in its terms upon Interurban Street Railway 
Company (now New York City Railway Company), and enforceable at law 
and in equity. Said lease cannot be avoided or set aside by New York City 
Railway Company or its creditors, but said creditors in any proceeding duly 
instltnted for that purpose nevertheless have the right to present all con- 
tentions involving the marshaling of all claims against the New York City 
Railway Company, Including all UabiUtles arising under the lease.*' 

Upon exceptions to this report it was confirmed by the court below, 
whose decree upon similar exceptions was affirmed by this court. We 
expressly held that nothing had been proved by virtue of which the 
lease could be held invalid, but that the contention of the tort creditors 
for priority of payment over the Metropolitan Company out of the 
New York City Company estate was not involved, and therefore not 
decided. Penna. Steel Co v. New York City Railway Co., 198 Fed. 
765, 117 C. C. A. 503. 

Subsequently the claim in this shape, viz., of priority over claims of 
the Metropolitan Company, was presented in what is called the "Pref- 
erence Proceeding." In it there was a great mass of testimony as to 
the intercorporate relations of the two companies ; as to the continu- 
ation by the City Company of the Metropolitan Company's operating 
force ; of common directors in both companies ; of payments of rent 
by the City Company in the form of dividends to the stockholders of 
the Metropolitan Company, while the City Company was incurring 
larger and larger annual deficits; in short, of all the grounds now 
relied on for claiming that both companies are jointly and severally 
liable to the tort creditors. The special master and District Court both 
denied the preference claimed. Upon appeal to this court the order 
was affirmed. Penna. Steel Co. v. New York City Railway Co., 216 
Fed. 473, 132 C. C. A. 518. We held that the creditors of the New 
York City Company had no priority, that the lease was valid, and that 
the payment of dividends to the stockholders of the Metropolitan 
Company was lawful, even if preferential, and that any other conclu- 
sion would be manifestly inequitable. 
229 F.— 24 
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In the proceeding now under consideration the special master held 
that the tort creditors could not prove at all against the estate of the 
Metropolitan Company: 

"First From April 1, 1902, to September 24, 1907, and at all times during 
said period the lease dated February 14, 1902, between the Metropolitan 
Street Railway CJompany and the Interurban Street Railway Company was a 
valid existing contract and binding in its terms upon the Interurban Street 
Railway Company (now New York City Railway Company), and enforceable at 
law and in equity. Said lease cannot be avoided or set aside by the New York 
City Railway Company or its creditors. 

"Fourth. All claims of tort claimants allowed against New York City Rail- 
way Company should be dismissed as against the Metropolitan Street Railway 
Company and its estate/' 

This was confirmed by the court below, Judge Lacombe saying : 

"Every proposition advanced in support of the exertions has been decided 
adversely to proponent In other proceedings in these causes. The brief seems 
to concede that this is so, so far as the District Court is concerned. Apparent- 
ly this present proceeding is brought in the hope that upon appeal, reargument 
may induce some modification of prior deliverances of the Circuit Court of 
AT)peals. That being so, the record need not be encumbered with an addition- 
al opinion. Exceptions are overruled, and report of special mailer confirmed." 

If the Metropolitan-City lease is valid, and if the tort creditors have 
no priority over the Metropolitan Company as against the City Com- 
pany's estate, all of which has been decided, we discover no possible 
ground for holding that they have any claim against the Metropolitan 
Company estate, or that both companies are jointly and severally lia- 
ble to them. Our former decisions, which we have no disposition to 
disturb, are decisive of the question. 

The decree is affirmed. 

ROGERS, Circuit Judge. I concur in the result on the sole ground 
that the question involved has been settled by the previous decision 
of this court. I do not, therefore, find it necessary to inquire whether 
a railroad company can escape from its charter duties by its voluntary 
surrender of its road to another corporation, where the stockholders 
and officers of the two corporations are practically identicaL 



In re GRANING et aL 

In re POWERS. 

(Circuit CJourt of Appeals, Second Circuit January 11, 1910.) 

No. 88. 

1. Bankbxtftot ^=»136 — Concealmxitt of Assbtb — ^Pbbsuuptionb and Burden 
OF Proof. 

On a Saturday about two weeks before bankruptcy, the members of a 
partnership received a check for $2,000, and instead of depositing it they 
drew it out in bills from the bank upon which the check was drawn. On 
returning to their place of business about 12:30 they dismissed their 
bookkeeper for the day, and, as they claimed, put the money in their 
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safe. Thoagh they were at the store nearly all the afternoon, and 
though the store was locked when they left, and though there was nothing 
to show that the store or the safe was broken open, or that anything 
unusual happened, they claimed the money was not there the following 
Monday. They told the bookkeeper on Monday to charge the $2,000 to 
expenses, but later directed her to change the entry and charge it to ma- 
terials, and one of them testified that he did this because he thought it 
would look better to creditors. Held that, while the trustee, seeking to 
compel the turning over of this money to Mm, had the burden of proving 
that the money was in the bankrupt's possession by evidence which was 
(dear and convincing, he did this, and the burden was shifted to the bank- 
rupts to show what be^.me of the money. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 233, 235; 
Dec. Dig. ^=s>13a] 

2L BanKRUPTCT ^s>136 — Ck>NCEALMENT OF ASSETS— EVIDENCE. 

The bankrupts utterly failed to give any satisfactory or reasonable 
explanation as to what became of the money, and the court erred in re- 
fusing to adjudge them in contempt for failing to restore it to the estate. 

[Ed. Note.— For other cases, see Bankruptcy, Gent Dig. f§ 233, 235; 
Dea Dig. «=^13d.] 

8. Baitkbxtftct ^s>136— Ooncbalment ot Assets— Pbesumftionb and Burden 
OF PaooF. 

While the burden of proving the concealment of assets by a bankrupt i» 
upon the trustee, he is not required to produce positive proof of an agree- 
ment to conceal, followed by proof that the property was actually abstract- 
ed, and such proof is usually established by presumptions drawn from 
the fticta 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. f§ 233, 235; 
Dec Dig. <S=»136.] 

Petition to Revise Order of the District Court of the United States 
for the Western District of New York. 

In the matter of Charles T. Craning and another, individually and 
as copartners doing business under the firm name of Craning & Well- 
man, bankrupts. A motion of John R. Powers, trustee, for an order 
adjudging the bankrupts in contempt was denied, and the trustee files 
a petition to revise. Reversed, and order of the referee affirmed, 

Isaac Adler, of Rochester, N. Y., for trustee. 

Hampton H. Halsey, of Rochester, N. Y., for bankrupts. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. This is an appeal from an order denying 
the trustee's motion for an order adjudging the bankrupts in con- 
tempt for not restoring to the estate $1,975 alleged to have been fraud- 
ulently taken and concealed by the bankrupts. The referee had previ- 
ously decided that the money should be returned upon the ground that 
the proof was insufiicient to show that the bankrupts were not in pos- 
session of the money when the petition was filed. 

[1, 2] Briefly, these are the facts. About two weeks before the peti- 
tion was filed in bankruptcy the bankrupts received a check for $2,000. 
This was on Saturday, January 9, 1915, about noon. Instead of de- 
positing the money in their own bank they drew it out in bills from 
the Alliance Bank, upon which the check was drawn. At 12 :30 they 

6=»For other cases see same topic A KEY-NUMBER in all Key-Numbered Diseete A Indexes 
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reached their own place of business. The bookkeeper, Miss Coleman, 
was there when they arrived and she was told that she need not 
return again that afternoon. This was an unusual occurrence, such a 
dismissal not having taken place since the preceding summer. Well- 
man testified that he put all the money in the cash drawer of the safe, 
the amount being $1,975. The bankrupts were at the store nearly all 
the afternoon. This was tlie last seen of the money. The bankrupts 
concededly had this money on Saturday afternoon when it was last 
seen. 

It is true that the trustee must prove that it was in the bankrupts' 
possession by evidence which is clear and convincing. This he has 
done. The burden is then shifted to the bankrupts to show what has 
becwne of it. This the bankrupts have utterly failed to do. What 
possible reason was tliere for getting the money in bills Saturday after- 
noon when they could have deposited the check in their bank? If they 
deposited it in their own safe, which was a most unusual thing to do 
on Saturday afternoon, it must have been there when they returned 
the Monday following. It was not there. There is not a particle "of 
proof that the store or safe was broken open or that anything unusual 
had happened at the store. So far as accounting for the money they 
might as well have testified that they put the bills in a box in the 
front window of the store expecting to find it when they returned on 
Monday. Their story is too improbable for human credence. It does 
not even have the merit of ingenuity which is sometimes shown in the 
attempt to conceal assets. There is not a particle of credible evidence 
that the store or safe was robbed. When the bankrupts left on Satur- 
day afternoon, the doors were locked and they were the last persons to 
leave on that day. When they came to the store on Saturday after- 
noon no mention of the money was given to the bookkeeper, Miss 
Coleman, and of course no entry was made in the books. (Dn her re- 
turn on Monday morning she inquired of the bankrupt Wellman what 
entry she should make of the transaction and was told to charge the 
$2,000 to expense but later he directed her to change the entry from 
"expense" to "materials," which was done. When asked why this 
change was made Wellman testified that he thought it would look 
better to creditors. There was no evidence that the store was entered 
between Saturday afternoon and Monday morning or that the safe 
had been opened. There was testimony that the safe might be un- 
locked by turning the knob, but, if this were so, it Seems incredible 
that any sane man would place $1,975 in such a safe and leave it there 
from Saturday afternoon until Monday. 

In a similar case arising in the Southern District of New York, 
Judge Addison Brown said : 

"No account is given of what disposition was made of the $2,000, which it 
is said was received In bills, except that they were paid out, or deposited. 
Tbere is no corresponding deposit in the bank book. In several details of his 
testimony the bankrupt's evidence was Inconsistent and contradictory, and 
was In some particulars proved to be false. The referee considered it In- 
credible that the bankrupt was as Ignorant of his business and his payments 
as he professed to be, and he did not consider him worthy of beUel No spe- 
cial losses, and no special causes of loss in business, were intimated by Uie 
bankrupt in his testimony." In re Schleslnger (D. C.) 97 Fed. d30. 
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This court in the Matter of Weber Company, 200 Fed. 404, 118 C. 
C A. 556, said : 

**npon the application to punish for contempt he made no explanation as 
to how or why it was that this partictilar sum had disappeared, merely denying 
that he ever had it His statement that he had no money when the proceeding 
for contempt was instituted, without some such explanation, was insufficient, 
and the judge quite properly held him in contempt for not paying it over. To 
excuse disobedience of the order by such general denial would make it easy to 
evade the requirements of the Bankruptcy Act [Act July 1, 1S98, c. 541, 30 
Stot. 544]." 

[3] If such excuses as are here interposed are permitted, it will put 
a Bremium upon fraud and make deception easy. These bankrupts 
on Saturday afternoon had in their possession $2,000. The drawing 
of this money in bills from a bank other than their own was an un- 
usual proceeding. In the ordinary course the $2,000 check would have 
been deposited in their own bank. No satisfactory explanation is 
given of the necessity of having so large an amount of specie at such 
a time. No plausible reason is given for carrying such a large sum 
of money over Sunday in a safe which could easily be opened. Is it 
credible that men possessed of ordinary intelligence would do an act 
,so inexcusably careless ? It is true that the burden of proving the con- 
cealment of assets is upon the trustee ; he is not required to produce 
positive proof of an agreement to conceal followed by proof that the 
property was actually abstracted by the bankrupt. Such proof is usu- 
ally established by presumptions drawn from facts. In the case at 
bar we have on Saturday afternoon $2,000 in the possession of the 
bankrupts. On Monday morning the money has disappeared. No 
one else is shown to have had access to the money, no robbery is 
shown, no fire has taken place and nothing but the most improbable 
suggestions are offered as an explanation for the disappearance of the 
money. To sustain such excuses puts a premium on fraud. The bank- 
rupts here are shown to have been in possession of the $2,000 and they 
have not shown any plausible excuse for not producing it. 

The order of the District Court is reversed and the order of the 
referee is affirmed. 



FOWLER et aL v. PENNSYLVANIA B. CO. et aL 

(Circuit Court of Appeals, Second Circuit. January 11, 1910.) 

No. 44. 

1. CouBTS ^=s>372 — United States Courts — State Laws as Rules of Deci- 
sion. 

In an action In a federal court, the validity of a contract between a 
sleeping car company and one of its conductors, whereby he acquitted 
and discharged the company and a railroad over which he ran from all 
claims for liability on account of personal injury or death, was not to be 
determined by the laws of the state where the accident occurred, but by 
the decisions of the United States courts and by the general law. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 977-979; Dec. 
Dig. <&»372.] 

^=>For other cases see some topic ft KEY-NUMBER In all Key-Numbered Digests ft Indexes 



Digitized by 



Google 



374 229 FBDBRAL BEPOBTBB 

2, Release ®=>20^— Liabilitt fob Injuries — ^Validitt. 

Such release was not Invalid, and precluded a recovery for tiie death, 
of the conductor by reason of a defect in a bridge owned by the railroad 
company. 

[Ed. Note.~For other cases, see Release, Cent Dig. §§ 34r^; Dec. 
Dig. <&=>20.] 

In Error to the District Court of the United States for the South- 
em District of New York. 

Action by Ethel Ruth Fowler and another, infants, by Henry M. 
Fowler, their guardian ad litem, against the Pennsylvania Railroad 
Company and another. Judgment was entered in favor of the Penn- 
sylvania Railroad Company, and dismissing the complaint as to the 
Pullman Company, the plaintiffs having elected to proceed against the 
railroad company under the Pennsylvania statute giving a right of 
action for damages for causing death. From such judgment, plain- 
tiffs bring error. Affirmed. 

Martin T. Manton and Anthony J. Ernest, both of New York City, 
for plaintiffs in error. 

Allan McCulloh, Clifton P. Williamson, and Edward W. Walker, all 
of New York City, for defendants in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. This case comes here on writ of error to 
review a judgment directed by the District Court in favor of the de- 
fendant Railroad Company in an action brought by plaintiffs for dam- 
ages occasioned by the death of their father, Howard L. Baldwin, who 
was a conductor employed by the Pullman Company, He died through 
injuries received by the derailment of a Pullman sleeping car at Glen 
Lock, Pa., by reason of a defect in a bridge owned by the Railroad 
Company. At the close of the entire testimony the court directed a 
verdict for the defendant on the ground that Baldwin had made con- 
tracts with the Pullman Company whereby that company agreed to 
indemnify the Railroad Company from any and all damages sustained 
by the Pullman Company's employes, or tfieir representatives in case 
of death. It appeared also that the Pullman Company had a contract 
with the defendant Railroad Company by which the Pullman Company 
agreed to indemnify the Railroad Company against any and all claims 
made by the said employes on account of death, personal injury or 
otlierwise and also agreed that it would indemnify the railroad against 
any such suit and defense. 

[1,2] In the contract with Baldwin he agreed to save the Pullman 
Company harmless with respect to any and all sums of money it may 
be compelled to pay in consequence of injury or death happening to him. 
He acquitted and discharged both the Pennsylvania and the Pullman 
Company from all claims for liability of any nature or character what- 
soever on account of personal injury or death to him while in said 
employment. Do these agreements constitute a complete bar or de- 
fense to the action ? We think the contention that the contract must 
be construed by the laws of Pennsylvania because the accident occurred 
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there cannot be maintained. The question of the validity of the re- 
lease is one not to be determined by local law, but, in suits in the United 
States courts, by the decisions of those courts and by the general law 
and, in the absence of a statute holding such releases invalid, the 
United States courts will uphold them unless prohibited' from doing so 
by some controlling authority. 

The law of the United States courts seems to be settled, regarding 
such questions as we are now dealing with, that the courts of the 
United States are not controlled by state decisions but are at liberty to 
adopt their own view of the law. It is, we think, the law of the Unit- 
ed States courts, when considering the question as one to be deter- 
mined by general law, that such releases as we have here to consider 
are not invalid. In Lake Shore Railway Co. v. Prentice, 147 U. S. 
101, at page 106, 13 Sup. Ct. 261, at page 262, 37 L. Ed. 97, the 
question related to the oppressive conduct of a conductor towards a 
passenger on one of its trains. The court says : 

'"This question, Uke others affecting the UabUity of a railroad corporation 
as a common carrier of goods or passengers — such as its right to contract 
for exemption from responslbiUty for its own negUgence, or its UabiUty beyond 
its own line, or its liability to one of Its servants for the act of another 
person in its employment — ^Is a question, not of local law, but of general jur- 
isprudence, upon which this court, in the absence of express statute regulating 
the subject, will exercise its own judgment, uncontrolled by the decisions of 
the courts of the several states. Railroad Co. v. Lockwood, 17 Wall. 357, 368 
[21 li. Bd. 627] ; Liverpool Steam Ck>. v. Phenix Ins. Co., 129 U. S. 397, 443 [9 
Sop. Ct 469, 32 L. Ed, 788] ; Myrlck v. Michigan Central Railroad, 107 U. S. 
102, 109 [1 Sup. Ct. 425, 27 L. Ed. 325] ; Hough v. Railway Ca, 100 U. S. 213, 
226 [25 L. Ed. 612]." 

In Beutler v. Grand Trunk Co., 224 U. S. 85, at page 88, 32 Sup. 
Ct at page 402, 56 L. Ed. 679, the court says : 

"So it has been decided that in cases tried In the United States courts we 
must follow our own understanding of the common law when no settled rule 
of property intervenes. Kuhn v. Fairmont Coal Co., 215 U. S. 349 [30 Sup. . 
a 140, 54 L. Ed. 2281; Northern Pacific B. B. Co. v. Hambly. 154 U. S. 
349, 360 [14 Sup. Ct 963, 38 L. Ed. 1009]." 

In Robinson v. Baltimore & Ohio R. R., 237 U. S. 84, 35 Sup. Ct. 
491, 59 L. Ed. 849, Robinson, the plaintiff in error, sued the Railroad 
Company to recover damages for injuries sustained by him while 
actii^: as a porter on a Pullman car which was being hauled by the 
railroad. The defendant introduced the plaintiff's contract with the 
Pullnian Company which is similar to the one here in issue. He re- 
leased the Pullman Company "from any and all claims for liability of 
any nature or character whatsoever, on account of any personal in- 
jiffy or death to me in such ^employment or service." The contract also 
contained a provision releasing corporations, over whose lines the 
Pullman cars are hauled, from "liability of any nature or character 
whatsoever on account of any personal injury or death to me while in 
said employment or service." The court held that the plaintiff in error 
was not an employe of the Railroad Company within the meaning of 
the Employers' Liability Act and could not maintain the action. 

In Baltimore & Ohio Railway v. Voigt, 176 U. S. 498, 20 Sup. Ct. 
385, 44 L. Ed* 560, the action was brought by an express messenger 
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against the railway company for injuries received in consequence of 
a collision between two trains owned by the railway upon one of which 
Voigt was riding at the time. He was engaged in a car which was 
set apart for the use of the United States Express Company under a 
contract between that company and the railway company. The court 
held that Voigt was not a passenger, that he was not constrained to 
enter into the contract which relieved the railway company from lia- 
bility to him. 
The judgment is affirmed. 



UNITED STATES v. E. W. BLISS 00. 

(Circuit Court of Appeals, Second Circuit. October 7, 1916. On Beargument» 

December 14, 1915.) 

No. 132. 

On Reargument of Issue Relating to Double Regulation of Air. 

United States <@=»70 — Constbuotion of Contracts — Contbaot fob Manufao- 
TUBE of Tobpedobs — ^Restbiotive Pbovisions. 

A provision in a contract for the manufacture by defendant of torpe- 
does for the United States Navy that defendant should not "make use 
of any device, the design for which is furnished to it by [the United States] 
in any torpedo constructed or to be constructed for any person or persons, 
firms or corporations, or others, or for other governments,*' is not to be so 
narrowly construed as to exclude from its operation a material device 
adopted at the request of the government merely because no blueprint or 
working drawings were furnished, where it was so simple of construction 
that its indication on the drawings already furnished was sufficient to 
enable defendant to understand it. 

[Ed. Note,— For other cases, see United States, Cent Dig. f 53 ; Dec 
Dig. <3=>70.] 

Ward, Circuit Judge, dissenting. 

On petition by defendant for rehearing. Granted. 
For former opinion, see 224 Fed. 325, 139 C. C. A. 633. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. When the question as to the device for the com- 
pound regulation of air arose, the members of the court were so widely 
separated that oral consultation was out of the question. In the cir- 
cumstances it was thought that the proper course to pursue was for the 
presiding judge to communicate by mail with the other members of the 
court, especially so as we understood both parties approved this course. 
However, as the defendant did not have an opportunity to be heard by 
this court upon the question of the inclusion in the decree of the device 
for the compound regulation of air, it seems to us proper that such op- 
portunity should now be given. The question is in exceedingly nar- 
row limits, and it seems to us that it can be treated more satisfactorily 
by submitting short written briefs ; the defendant to have ten days to 
submit its views, and the plaintiff an equal time to reply. If, how- 
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ever, an oral argument is desired, we will arrange for a date some time 
in the near future. 

As to the other grounds for a reargtunent set forth in the petition, 
the motion is denied. 



On petition by defendant for rehearing and reargument of the issue 
relating to the double regulation of air. 

Arthur C. Fraser, of New York City (Arthur C. Fraser, Frank H. 
Piatt, and Robert H. Ewell, all of New York City, of counsel), for 
appellant. 

Melville J. France, of Brooklyn, U. S. Atty., and Archibald R. Wat- 
son, of New York City, Sp. Asst. Atty. Gen. (John M. Harrington, of 
New York City, of counsel), for the United States. 

COXE, Circuit Judge. The defendant's contention upon the issues 
now before the court, if successful, may result in rendering the entire 
decree abortive. It does not seem to be seriously disputed that if 
the defendant be permitted to make the device for the double regu- 
lation of air it cannot logically be enjoined from making the balanced 
turbine. The issue is more important, therefore, than a mere state- 
ment of it would indicate. The question, broadly stated, is whether 
the contract is to be so literally construed that no improvement, how- 
ever simple in construction, suggested by the Bureau, can be regarded 
as belonging to the complainant unless a blueprint or working drawing 
has been furnished at or prior to giving the notice. It is clear that 
the contract should not be so strictly construed as to require the offi- 
cers of the Bureau of Ordnance to do a vain and unnecessary thing. 
A common sense construction is all that is required. If the defendant 
is put in possession of all the facts so that misconception is impossible 
it should be sufficient. Of course where the proposed change involves 
a complicated structure or device a blueprint drawing or a model is 
necessary, but where the mechanical change is so simple that an or- 
dinary artisan will know what to do the moment the change is directed, 
it is not perceived how any additional advice is necessary. If the 
ordnance officer directs the mechanic to make a valve an inch wider 
or add an additional valve, indicating the place where it is to be in- 
serted, we do not think a blueprint is necessary to make plainer what 
is perfectly plain without it. 

That the defendant's officers had due notice of the complainant's 
position as to the double regulation of air, and that they thoroughly 
vmderstood it, is not disputed. No blueprint was furnished but the 
Bureau offered to furnish the defendant with cards and data obtained 
by experiments at the Torpedo Station for the information of ,the 
defendant if it desired and requested it It did not request it. There 
can be no doubt that the defendant fully understood the govern- 
ment's contention regarding the necessity for a double regulation of 
air. There was no complaint that the Bureau's request for another 
valve was not fully understood. The defendant's sole objection seems 
to have been not that there was any difficulty in making the change but 
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that it would not accomplish the desired result. The defendant's vice 
president was asked and answered the following question: 

"Q. In reference to the double air regulation, the Bliss CJompany finally 
adopted the double air regulator after it had been urged to do so by the Bureau 
and the Inspector of Ordnance at your works for some time, did they not? 
A. Yes, they did." 

It seems obvious that the defendant clearly understood what was 
wanted by the Ordnance Bureau. It made no complaint of lack of 
details, asked for no additional information and opposed the scheme 
on the ground tliat in the opinion of defendant's experts the plan would 
not work. 

Briefly the situation was practically this: The Bureau officers said 
to the Bliss Company's officer, "You need another valve, put it here" 
— ^indicating the place on the drawing or model where the second valve 
was to be inserted. This was done and with the result that the defect 
was remedied. Can it be that the complainant is to lose the benefit 
of this improvement because its agents did not go through the wholly 
inconsequential ceremony of furnishing a blueprint? The defendant 
had itself indicated when a similar situation arose with reference to 
the starting mechanism, that the mere suggestion by the Bureau of 
the use of a breaking tube which solved the difficulty, would have 
made that device the sole property of the complainant. We have 
only to substitute the words "an additional valve" for the words "break- 
ing tube" and we have the opinion of the defendant itself that the 
device for the douible regulation of air is the property of the United 
States. The defendant did not need a model or a blueprint to inform 
it where to place the second valve and does not now pretend that such 
information was asked for or was necessary any more than the blue- 
print of a breaking tube was necessary in the hypothetical case sug- 
gested by the defendant. 

We think the decree as entered is correct and should not be disturbed. 

WARD, Circuit Judge, dissents. 



In re HOPKINS. 
(Circuit Court of Appeals, Second Circuit January 11, 1916.) 

No. 106. 

1. Bankbuptcy «=»288 — Recovert of Propebtt — Questions of Fact. 

In a proceeding by a trustee in bankruptcy to compel the bankrupt*8 
wife to turn over money to him, evidence lield to make a question of fact 
as to whether money which the wife at one time had on deposit in a 
bank belonged to her or to the bankrupt 

' [Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
Dig. €=:>288.] 

2. Bankbuptct <®=»442 — Recovery op Property — ^Waiver or Objections to 

Summary Proceedings. 

Where, in a summary proceeding by a trustee in bankruptcy to compel 
the bankrupt's wife to turn aver money claimed to belong to the estate. 
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ndtber the bankrupt, fbe wife, nor any one else objecting to the form 
of the proceeding, it was too late on a petition to revise to.contend that a 
plenary suit, and not at summary proceeding, should have been brought. 
[Ed. Note. — For other cases, see Banltruptcy, Cent Dig. { 918; Dec. 
Dig. <e=>442.] 

3. Bankbttftct ^s»446— Review ot Pbooeedihos — QinssnoNS ot Fact. 

Where, In a proceeding to compel a bankrupt's wife to turn over money 
to the trustee, the evidence made a question of fact as to the ownership of 
money at one time on deposit in the wife's name, the Circuit Court of 
Appeals would not be justified in overruling the finding of the Distiict 
Judge after seeing and hearing the witnesses. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 929; Dec. 
Dig. <8=:>446.] 

Petition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of Clarence E. Hopkins, bankrupt. On petition by 
Anna S. Hopkins, the wife of the bankrupt, to revise an order direct- 
ing her to pay over to the trustees or to the clerk of the court the 
sum of $1,680.80. Affirmed. 

Charles J. Ryan, of Brooklyn, N. Y., for petitioner. 

Winifred Sullivan, of New York City, for respondent 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. Clarence E. Hopkins was adjudicated a 
bankrupt July 25, 1914, and on August 17th, Lawrence Hull was ap- 
pointed trustee. The bankrupt was engaged in the furniture, storage 
and moving business in Brookl3m and in December, 1913, he incor- 
porated the business under the name of the Fifty-Second Street Stor- 
age House, which corporation was owned and controlled by him. The 
trustee commenced an action in the state court to recover tlie prop- 
erty and obtained an injunction restraining the corporation from dis- 
posing of it. Upon the trial of this action final judgment was rendered 
January 18, 1915, declaring the transfer to the corporation fraudulent 
and void, and the property was taken over by the trustee. 
[1] An examination before the referee disclosed the following facts : 
On October 17, 1914, Anna S. Hopkins, the wife of the bankrupt, 
opened an account with the People's Trust Company and deposited 
$1,205.80. She also deposited thereafter as follows: On November 
6, $175, on November 16, $100, and on November 20, $200. On De- 
cember 4, 1914, the total amount then on deposit, $1,680.80, was with- 
drawn. On the following day Mrs. Hopkins opened an account with 
the Montauk Bank by making a deposit of $1,600 which was checked 
out from time to time and on February 23, 1915, the account was 
finally closed by the withdrawal of the balance, $711.08. The trustee 
contends that flie entire amount deposited in the Montauk Bank be- 
longed to the bankrupt and should go to his creditors. The petitioner 
contends that the money belonged to her. She testified that the lar- 
gest part thereof, $1,500, was borrowed from Mary T. Ward who 
received her note therefor, payable in February, 1914, with interest, 
at the rate of 6 per cent. She says she spent the money for house- 
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hold expenses and in February, 1914, purchased two vans and horses 
which were to be used in her husband's business. Regarding the pur- 
chase of the vans she is corroborated by William R. Wood who testi- 
fied that he sold four horses and two vans to her for $975 and was 
paid by a check for $425 and the balance in cash. 

Alexander C. Nicholson testified that he is the brother of Mary 
T. Ward who lives at Rupert, Idaho, but was in Brooklyn iii Febru- 
ary, 1914, when she loaned Mrs. Hopkins the $1,500 in question. He 
swore that he drew the note, that it was left with him and was still 
in his possession. The note was produced and marked in evidence. 

It is apparent from the foregoing epitome of the evidence that the 
question whether or not the money which the bankrupt was directed 
to turn over to the trustee, by virtue of the order dated August 2, 
1915, belongs to the estate or to the wife of the bankrupt, is a ques- 
tion of fact. 

[2] The principal argument in the petitioner's brief is in support 
of the proposition that the question here should be decided in a plenary 
suit and not upon a summary order. To sustain this proposition Louis- 
ville Trust Co. V. Comingor, 184 U. S. 25, 22 Sup. Ct. 293, 46 L. Ed. 
413, and five other authorities are cited. From these the learned 
counsel for the petitioner draws the following conclusion: 

**It Is within the undeniable power of the bankruptcy court to assert and 
exercise a summary power over the property of the bankrupt and even against 
third persons holding such alleged property and claiming title, provided such 
claim is merely colorable and fraudulent but inasmuch as such proceeding de- 
prives a person of the usual due process of the law, the summary order direct* 
ing its surrender should be based upon facts which no fair mind can dispute.*' 

This statement is correct, so far as it goes, but the authorities cited 
have no application to a case where the party who questions the sum- 
mary proceeding has been given an opportunity to object and fails so 
to do. 

The question was presented to the trustee whether he would proceed 
summarily or by a plenary suit and he elected the former without ob- 
jection by the bankrupt, his wife or any one else. Having proceeded 
without objection we think it is too late now to present a question 
which is addressed solely to the form of the proceeding. If the ab- 
jection had been made at the time the trustee was required to elect, 
it is quite possible that the petitioner's contention would have been 
sustained, but she, apparently, acquiesced in the summary proceeding 
as the most satisfactory way of disposing of the question and we are 
of the opinion that it is too late to present the question on this review 
by an appellate court. 

[3] The question as to who was the owner of the $1,680.80 was 
one of fact and was decided by the District Judge after seeing and 
hearing the witnesses. We think that in such circumstances this court 
would not be justified in overruling his findings. 

The order is affirmed with costs. 
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ALPHA PORTLAND CEMENT CO. ▼. CORSI et nx. 
(drcult Court of Appeals, Second Circuit January 11, 191d.) 

No. 68. 

L Masteb and Sebvant <S==>285 — ^Actions fob Injttbies — Questions fob Juby. 

In an action for the death of an employ^, caused* by contact with a 
reyolvin? shaft containing an unguarded collar and set screw while he 
was oiling certain bearings, in which defendant claimed that the machine 
could have been readily stopped by pressing a button, and that all em- 
ployfe, including deceased, were forbidden to oil the machinery with- 
out shutting it down by cutting off the electric current, evidence as to 
whether any such instructicms were given, and whether it was the cus- 
tom or practice to stop the machinery for the purpose of oiling it, held 
to make a question for the Jury. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent. Dig. {§ 
1002, 1003, 1007, 1008, 1016, 1033, 1043, 1033; Dec. Dig. <g=»285.1 

2. Masteb and Sebvant (g=?>209 — Liabiutt fob Injubiss — Failube to Guabo 
Machinebt. 

Notwithstanding Factory Act Pa. May 2, 1905, § 11 (P. L. 355), requiring 
all gearing, belting, shafting, set screws, etc., to be properly guarded, 
an employer might have made a revolving shaft containing a collar and 
Bet screw safe without guarding it, by placing it where no workman could 
approach it, except to oil it, and then requiring it to be stopped before 
oiling was attempted ; but, if it chose this method as an alternative for 
the statutory one, it should have been scrupulously careful to make its 
substituted method efficient. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. ff 652, 
553; Dec. Dig. <9=»209.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Ilario Corsi and wife against the Alph?i Portland Cement 
Company. Judgment for plaintiffs, and defendant brings error. Af- 
finned. 

This cause comes here upon writ of error to review a judgment in 
favor of defendants in error, who were plaintiffs below. The action 
is brought by the parents of Silvio Corsi, who was killed in defendant's 
mill at Martin's Creek, Pa. 

L. H. Porter, of New York City, for plaintiff in error. 
H. S. Bird, of New York City, for defendants in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The action is brought under a Penn- 
sylvania statute allowing such action to be brought by the parents of 
a person killed by negligence. Deceased on the day in question was 
engaged in oiling machinery in the mill. He met his death by coming 
in contact with a revolving shaft containing a collar and a set screw, . 
which were )vholly unguarded. The Pennsylvania Factory Act (P. 
L c. 226, § 11, May 2, 1905) provides that: 

**AU vats, pans, saws, planers, cogs, gearing, belting, shafting, set screws, 
grindstones, emery wheels, flywheels, and machinery of every description shall 
be properly guarded." 

^=»For other cases see same topic Sb KEY-NUMBER in all Key-Numbered Digests Sb Indexes 
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[1] There was no eyewitness of the accident, but the time, circum- 
stances, position of the body, and condition of the clothes leave no 
doubt as to how the accident happened. The unguarded shaft was on 
a platform reached by a ladder ; there was no occasion for deceased 
to go on that platform, unless he intended to do something in con- 
nection with the machinery there. He did have occasion to go there 
at stated times in order to oil certain bearings. The defense was con- 
tributory negligence in that deceased went upon the platform in dis- 
regard of express instructions, and that he chose a dangerous method 
of doing his work, although a safe one was open to him. 

The particular machine was one of a series run by electricity; it 
could be readily stopped merely by pressing a button convenienty lo- 
cated on the floor below the platform. Such temporary disconnection 
would not interfere with the rest of the plant. TTie testimony for de- 
fendant tended to show that to all, including deceased, instructions had 
been given, forbidding any one from undertaking to oil the machinery 
until after he had shut it down by cutting off the electric current, which 
ran it ; also that deceased had on one occasion repeated these instruc- 
tions to another man, who was about to take his place temporarily. 
Plaintiff in error relies on our decisions in Canadian Pacific R. R. v. 
Elliot, a cause which came twice before this court 137 Fed. 904, 70 
C. C. A. 242; 161 Fed. 250, 88 C C. A. 286. It may be noted that 
in the Elliot Case the controversy was whether the rule had been so 
frequently and notoriously disregarded as to have become a dead letter. 
Of the promulgation of the rule there was not a particle of doubt. In 
its original or amended form (the amendment making it more efficient 
to insure safety) it had been in force for years. It was printed and 
included in the book of rules with which the deceased had been sup- 
plied and a copy of which was found on his body. 

It is not necessary to state the facts in the case at bar more fully. 
While we think that plaintiff's case was a weak one, and are inclined 
to put little reliance on the testimony of their main witness, Read, 
nevertheless, with his evidence in the case, there was conflict as to vital 
issues, which could not be taken from the jury. He testified that he 
never knew the machinery to be stopped for the purpose of oiling 
during the entire eight years it was there ; that he never knew of any 
orders being given to stop it for the purpose of oiling, nor of any 
custom or practice to stop it for that purpose; that he had seen it 
oiled while in operation repeatedly. There was also testimony that, 
in order to find out if oiling was necessary, one would have to go to 
it and feel if the bearings were hot. The witness who testified that 
deceased told him always to shut down before oiling was a Hungarian, 
who testified through an interpreter ; deceased was an Italian, and the 
record is somewhat vague as to how the one communicated instruc- 
tions to the other. 

[2] Weak though plaintiff's case was, its weight was for the jury 
to determine. If the result be hard on defendant its own laxity is the 
cause of such result. Concededly it did not guard this shaft as the 
statute required. Although it did not so guard it, it might make it 
safe by placing the machine where no workman could approach it^ 
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except to oil it, and then requiring it to be stopped before oiling was at- 
tempted. But if it chose that method as an alternative for the stat- 
utory one, it should have been scruptdously careful to make its sub- 
stituted method efficient. This it might easily have done. Had it posted 
a notice conspicuously near the unguarded shaft, forbidding any one 
to undertake to oil it, or to come close to it, unless he first stopped 
the machine, on pain of dismissal for disobedience, and had it further 
been careful to make such notice intelligible to the polyglot workmen 
whom it employed, its situation at the trial would have been different. 
As it is the finding of the jury on controverted questions cannot be 
disturbed. 
Judgment affirmed. 



PHILADELPHLA & BEADING COAL ft IRON CO. ▼. ORAVAGB. 

(Circait Court of Appeals, Second Circuit January 11, 1916.) 

No. 79. 

L Masteb awd Sebvant ^=»180 — Liability fob Injuries — Negligence ov 
Fellow Servants. 

The Pennsylvania Liability Act (Act June 10, 1907 [P. L. 523] § 1) pro- 
Tides tliat the negligence of a fellow servant of an employ^ shall not be a 
defense, where an injury was caused or contributed to by the neglect of 
any person engaged as superintendent, manager, foreman, or any person in 
charge or control of the works, plant, or machinery, or the negligence 
of any person In charge of or directing the particular work in which the 
employ^ was engaged at the time of the injury or death. A sweeper in a 
coal breaker, employed to dean out screenings between the tracks, was 
killed as a result of the negligence of a person in charge of the work of 
running loaded cars down such tracks by gravity In failing to give the 
sweeper adequate warning. Held, that he was in charge as the alter ego 
of the defendant in. the particular work, and for his negligence the de- 
fendant was liable. 

[Bd. Note, — For other cases, see Master and Servant, Cent Dig. §§ 359- 
361, 363-^68; Dec. Dig. <©=»180.] 

2. ]£a8Teb and Servant ^=»286 — ^Actions for Injuries — Qxtestions for Jttrt. 

In an action for the death of a sweeper in a coal breaker, engaged in 
cleaning out screenings accumulating between the tracks and struck by 
a car running down the track by gravity, with no one on board to manage 
it, the person in charge of the work of sending cars down the tracks tes- 
tified that he shouted a warning to decedent A witness working about 
20 feet from decedent testified that he heard no warning shouts. Held^ 
that this testimony, in connection with the presumption that an able- 
bodied, prudent man, with an experience of six years in the business in 
question, would not remain In a position where he was sure to be crushed 
to death if such warning shouts had been given, made a question for the 
Jury as to the giving of such warning. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1001, 1006, 1008, 1010-1015, 1017-1033, 1086-1042, 1044, 1046-1050; Dec. 
Dig. i8=9286.] 

Laoombe, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

«=»For other cases see same topic ft KBY-NUMBER in aU Key-Numbered Disests ft Indexes 
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Action by Anna Oravage against the Philadelphia & Reading* 
Coal & Iron Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

Armstrong, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for plaintiff in error. 

Rufus M. Overlander, of New York City (Herbert C. Smyth, of 
New York City, of counsel), for defendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [1] The plaintiff sues to recover damages 
for the death of her husband while engaged in working for the de- 
fendant in the capacity of "sweeper" — ^his duties being to clean out 
the screenings which accumulate between the tracks in the defendant's 
coal breaker. John Walsh was the person in charge of the cars and 
directed how many cars should be brought down for loading each 
day. As there was a grade there the cars were run down by gravity. 
At the time of the accident Walsh released the brakes on two empty 
cars and they started down grade with the patent brake set so tiiat 
they would couple with a single car standing on the track. The 
coupling device did hot work. The force of the impact jolted the 
brakes off the single car and started it down the track with no one on 
board to manage it; the result being that it struck and killed Ora- 
vage. He was standing with his back towards the runaway car. There 
was a brisk wind blowing and the breaker made considerable noise. 
It must be conceded that tfie accident was due to the neglect of Walsh 
to give adequate warning but the defendant insists that he was only 
a fellow servant of Oravage and was not a foreman or person in 
charge referred to in the Pennsylvania Liability Act. This, we think, 
is the pivotal question in the case. The act provides, inter alia, that : 

"The negllgenoe of a fellow servant of the employ^ shall not be a defense 
where the injury was caused or contributed to by any of the following causes, 
namely; Any defect in the works, plant or machinery, of which the employer 
could have had knowledge by the exercise of ordinary care ; the neglect of any 
person engaged as superintendent, manager, foreman, or any • ♦ • person 
in charge or control of the works, plant or machinery ; and negligence of any 
person in charge of or directing the particular work in which the employ^ was 
engaged at the time of the injury or death." Act June 10, 1007 (P. L. 523) $ 1. 

There is nothing to show that Oravage was not a careful and pru- 
dent man. The fact that he had been working for the defendant 
for a period of six years as sweeper is persuasive evidence of his effi- 
ciency in that capacity. The business was from its very nature an 
exceedingly dangerous one on account of the grade, the noise, the 
dust and the smoke. In order to control the situation it was nec- 
essary that some one should be in charge of the work as required by 
the law. If Walsh were not such person it must be admitted that the 
defendant was conducting a highly dangerous business with no one in 
charge. We have no doubt that Walsh was in charge as the alter ego 
of the defendant in this particular work. The cars were run by his 
orders, he directed the time of running and the number of the cars. 
The defendant relies upon the case of Remmert v. Penna. Railroad, 



Digitized by 



Google 



COHEN y. BACHARAGH 885 

18 Pa. Dist. R. 372, which holds that an engineer of one locomotive 
is the follow servant of another engineer and with, this ruling we 
quite agree. We do not, however, recognize its application to the case 
of a "sweeper," whose duty it is to clean the spaces between the tracks 
and who is killed through the neglect of one who has general charge 
of the work of loading and bringing down by gravity the loaded cars 
of the defendant. The other cases cited by the defendant are easily 
distinguishable upon the facts. 

[2] It is said there is no positive proof that Walsh failed to give 
warning. There is the stipulated testimony of Seiwinski who was 
working about 20 feet from where Oravage was struck who did not hear 
any of the warning shouts testified to by Walsh. In addition there is the 
presumption that an able-bodied, prudent man with an experience of 6 
years in the particular business in question would not remain in a posi- 
tion where he was sure to be crushed to death if the warning shouts 
testified to by Walsh were given. 

The questions of negligence were questions of fact and the jury 
answered both in favor of the plaintiff. We see no reason to disturb 
their verdict of $2,250 which was a conservative one considering all 
the circtmistances. 

The judgment is affirmed. 

LACOMBE, Circuit Judge. I dissent for the reason that I am not 
satisfied that Walsh was in charge, or control, or was directing within 
the meaning of the statute. 



COHEN et aL v. BACHARACH. 
(Circuit Court of Appeals, Second Circuit January 11, 1916.) 

No. 91. 
1 Bankbuptcy «=»116— Collection of Assets of Estate — ^Dummt Cobpora- 

TIONS. 

Where, though a trustee in bankruptcy claimed that a corporation was 
a dummy corporation and that all of its property belonged to the bank- 
rupts, there was evidence that its property was subject to a mortgage, 
and tbat the bankrupts had transferred their stock to their wives for 
value, the trustee should have proceeded against the corporation for 
the surrender of all its property to him, in order that stockholders and 
creditors, if there were any other than the bankrupts, might have an 
opportunity to resist the application, or, if it was granted, to orove their 
claims against the estate in bankruptcy. ^ 

[Ed. Note. — For other cases, see Bankruptcy, Dec Dig. ^s»116.] 

2. Bankbuptcy ^=:»148 — ^Pbefebenoes — ^Payments Constituting. 

Aftfer an adjudication in bankruptcy, bankrupts could properly pay on 
a mortgage on property formerly owned by them, which they desired to 
have paid, money earned by them after the petition was filed, or obtained 
by them from relatives or friends. 

[Ed. Note.— Fop other cases, see Bankruptcy, Cent Dig. §§ 194, 025; 
Dec. Dig. «=>148.] 

Appeal from the District Court of the United States for the South- 
ern D istrict of New York. 

e=>For other cases see same topic & KEY-NUMBER lo all Key-Numbered Digests ft Indexes 
229 F.— 25 
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Bill in #K}uity by Lawrence B. Cohen, as trustee in bankruptcy of 
Simon Uhlfelder and another, individually and as members of the firm 
of Uhlfelder & Weinberg, bankrupts, against Julius Bacharach. From 
a decree dismissing the bill, complainant appeals. Affirmed, 

Engel Bros., of New York City (J. B. Engel, of New York City, of 
counsel), for appellant. 

M. S. & I. S. Isaacs, of New York City (L. M. Isaacs, of New York 
City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a bill in equity filed by the trustee 
in bankruptcy of Uhlfelder & Weinberg against Julius Bacharach to 
recover $6,600 paid to him by the bankrupts after their adjudication 
on account of a mortgage of $7,500, not made by them, but covering 
premises on Eightieth street, formerly owned by them. Judge Learned 
Hand dismissed the bill, without costs. 

In June, 1911, Bacharach began an action to foreclose his mortgage. 
The petition in involuntary bankruptcy was filed against Uhlfelder 
& Weinberg October 11, 1911. The bankrupts begged Bacharach to 
delay the prosecution of his action, so as to give them time to raise 
money to pay off the mortgage, and they did make him payments irom 
time to time between October 11 and November 7, 1912, aggregating 
$6,600. The trustee's theory is that these payments were out of the 
proceeds of sale of leasehold premises on Franklin street belonging to 
the Channel Realty Company, which he charges to have been a dummy 
corporation organized by the bankrupts who owned the whole of its 
capital stock. 

The reason why the bankrupts were so anxious to have this mort- 
gage paid off was that they had furnished an agreement in Bacharach's 
name, his signature being forged, subordinating his mortgage to two 
mortgages subsequently . executed by them on the same premises to 
secure 3ie payment of $16,500 each. The only conceivable inducement 
to Bacharach for delaying foreclosure of his perfectly safe mortgage 
lien was to give the bankrupts, one of whom was his cousin, a chance 
to raise the money to pay it off and so prevent publicity. There was 
evidence that the Franklin street leasehold was subject to a mortgage 
of the Channel Realty Company of $18,000 and Uiat the bankrupts 
.had transferred their stock in the company to their wives for value; 
also some evidence that Bacharach and his attorney had enough notice 
to put them on inquiry whether the moneys paid him did not belong 
to the bankrupts' estate. 

The bankrupts were willing witnesses for the trustee, but the Dis- 
trict Judge, because of what they had done and of the manifold con- 
tradictions in their evidence, gave them little credence. We concur 
in his conclusion that the trustee has failed to make out as clearly as 
he should that the Channel Realty Company was a dummy corpora- 
tion ; that is, that all its property belonged to the bankrupts, and that 
there were no stockholders other than themselves, nor any creditors 
interested in it. 
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[1] The proper course would have been for the trustee to proceed 
against the Channel Company for the surrender of all its property 
to him. In this way stodcholders and creditors of that company, if 
there were any, other than the bankrupts, would have been given an 
opportunity to resist the application or if it was finally granted, then 
to prove their claims against the estate in bankruptcy. This is what 
was done in Re Rieger (D. C.) 157 Fed. 609, 19 Am. Bankr. R. 622, 
and Re Munsey Pulp Co., 139 Fed. 546, 71 C. C. A. 530, much relied 
upon by the trustee. 

[2] The proofs leave a further doubt, viz. whether all the pay- 
ments to Bacharadi did come out of the proceeds of sale of the Frank- 
lin street leasehold. The bankrupts could properly pay him money 
which they earned after petition filed, or got from relatives or friends. 

While it must be conceded, as the District Judge did concede, that 
the whole transaction is complicated, perplexing, uncertain, and un- 
satisfactory, we think he rightly dismissed the bill, without costs, and 
therefore die decree is affirmed, with costs of this court. 



O'BRIEN V. AMERICAN AGRICULTURAL CHEMICAL CO, 
(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 73. 

AOCOBD AND SATiaFACnON" ^=:»9-— COMPBOMISB AND SETTLEMENT «=»6 — PabT 

Patmxnt — Unliquidated Dekands. 

An employ^, notified on February 13th that his discharge had been 
ordered, worked that day and the next day, and on February 15th, being 
HI, phoned to the employer to send him, as was customary, his salary 
for the first half of February. The employer sent him a receipt for $151.67 
as salary and expenses from February 1st to 15th, and for $183.33 as 
*'one month's additional salary," with a request that he sign it, and also 
sent him a check for the aggregate of those amounts, less an amount 
previously advanced for expenses. The employ^ had the check certified, 
understanding that the employer was offering to pay him one month's 
salary in settlement of all controversy over his discharge ; but he claimed 
that the amount due was liquidated, and that the acceptance of a less 
sum was not an. accord and satisfaction. Held that, while the salary 
from February 1st to 15th was liquidated, the sum> which the employer 
should pay the employ 6 as damages for the discharge was not liquidated, 
but consisted oZ the agreed salary and per diems for the term of the 
employment, less such sum as the employ^ would receive or might have 
received from other employment, and as the employe's act in having the 
check certified was equivalent to an acceptance,* there was an accord and 
satisfactioiL 

[Ed. Note. — For other cases, see Accord and Satisfaction, Cent. Dig. {§ 
88-91; Dec. Dig. <S=>9; Compromise and Settlement, Cent Dig. {§ 35-50; 
Dec Dig. <5=»0.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by William H. O'Brien against the American Agricultural 
Chemical Company. Judgment for defendant, and plaintiff brings 
error. Affirmed. 
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This cause comes here upon appeal from a judgment of the District 
Court, Southern District of New York, in favor of defendant in error, 
which was defendant below. The action was brought to recover upon 
a contract for services of plaintiff as a traveling auditor. The orig- 
inal contract was for a year begnining February 1, 1906, for a fixed 
salary payable semimonthly and an additional per diem for expenses. 
The contract was renewed, year by year, and on February 15, 1913, 
plaintiff was discharged. Plaintiff contended that his discharge was 
wrongful ; defendant, that it was for cause. Defendant further con- 
tended that on plaintiff's discharge defendant delivered to him, and 
he accepted from it, $335 in full satisfaction and discharge of its 
liability to him. At the close of plaintiff's case the court dismissed 
the complaint. 

Robert D. Ireland, of New York City (A. J. Ernest, of New York 
City, of counsel), for plaintiff in error. 

Gifford, Hobbs & Beard, of New York City (J. D. Fearhake, of New 
York City, of counsel), for defendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Judge Mack disposed of the cause by 
dismissal, because he was satisfied from the proof, as it stood when 
plaintiff rested, that an accord and satisfaction was established. That 
is the only question which need be considered. On February 13, 
1913, plaintiff was notified that his discharge had been ordered. He 
continued his work the balance of that day and also the next day. On 
February 15th, being ill and confined to the house, he phoned to the 
defendant to send him, as was customary, his salary for the first half 
of February. In response there was sent to him a receipt, with the 
request that he sign it, which stated the amount due for his salary 
and expenses from February 1st to 15th at $151.67, and also as "one 
month's additional salary $183.33." Both these items were accurately 
stated. There was inclosed with the receipt an acquittance for $50, 
which allowed him to keep a sura of $50, which he had theretofore 
received as cash advanced on account of expenses. There was also 
inclosed a check for $285, being the balance of $335 remaining after 
crediting the $50. This check he had certified, which was equivalent 
to accepting it. Undoubtedly he understood that defendant was offer- 
ing to pay him one month's full pay, in addition to what was then due 
him, in settlement of all controversy over his discharge. He testified 
that he understood that the defendant had in mind that this was to be 
a final payment, or as he elsewhere expressed it that they "were will- 
ing to give [him] one hundred and eighty odd dollars as a sop to 
be satisfied with and get out." 

The contention here made is that the amount due him for an un- 
warranted discharge — ^and for the purposes of this appeal it may be 
assumed that the discharge was unwarranted — ^was a liquidated amount, 
to wit, a year's salary, with $4 per diem for expenses. It is ai^ed 
that, in cases where there is no dispute as to the amount due, the ac- 
ceptance of a less sum will not in itself establish an accord and sat- 
isfaction. The authorities cited are not applicable. The salary from 
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February 1st to 15th was, of cx>urse, a liquidated amount; but the sum 
which defendant should pay plaintiff as damages for an improper 
discharge was by no means liquidated. The damages would be one 
year's salary and per diems, less such sum as plaintiff might have re- 
ceived from other emplo)rment obtained during the year, or, assuming 
the cause came to trial promptly after dismissal, less such compensa- 
tion as from the evidence, the jury might be satisfied that plaintiflf 
would receive by proper effort in seeking other employment 
The judgment is affirmed. 



KAPLAN V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 11, 1916.) 

No. 69. 

L Post Opfics ^=»85 — Fbatjdulent Use of Mail»— Issues. 

On a trial for using the malls in aid of a scheme to defraud, involving 
the sending to parties from whom defendant desired credit of false state- 
ments of his financial condition, the controlling consideration was the 
truth or falsity of such statements, and if they were knowingly false the 
sending thereof could not he reconciled with honesty. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. | 56; ]>ec. Dig. 

2. Post Office ^=»49 — Fbaudulbnt Use of Mails — Sufficienct of Evidence. 

On a trial for using the mails In aid of a scheme to defraud, involving 
the sending of false financial statements to parties from whom defendant 
desired credit, where, though defendant attempted to fasten the blame for 
the false statements upon his bookkeeper, he stated in his request for 
credit that the figures ther^n were correct to his knowledge and had been 
investigated, the Jury were justified in declining to hold the bookkeeper 
solely responsible. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. fS 84-^6; Dea 
Dig. <8=»49.J 

In Error to the District Court of the United States for the South- 
cm District of New York. 

David Kaplan was convicted of an offense, and he brings error. 
Aflirmed. 

Writ of error to review a judgment entered upon the verdict of a 
jury finding the defendant guilty, upon the third count of the indict- 
ment, of having devised a scheme to defraud by sending through the 
mails a false statement of his assets and liabilities, for the purpose 
of obtaining credit. Section 215, Criminal Code (Act March 4, 1909, 
c. 321, 35 Stat 1130 {Comp. St 1913, § 19385]). 

The particular offense charged in the third count is the mailing to 
Bachman, Emmerich & Co., 212 Fourth Avenue, New York City, of 
a statement of his assets and liabilities in which he places his assets 
at $20,965.91, his liabilities at $3,846.80 and the "net surplus in busi- 
ness^' at $17,119.11. 

<=»For otber cases see same topic k. KET-NUMBER In all Key-Numbered Digests ft Indexes 
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O'Gorman, Battle & Vandiver, of New York City (George Gordon 
Battle and John M. Quinn, both of New York City, of counsel), for 
plaintiff in error. 

H. Snowden Marshall, U. S. Atty., of New York City (Harold A. 
Content and Ben A. Matthews, Asst. U. S. Attys., both of New York 
City, of counsel), for the United States. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The two questions involved in this review 
are questions of fact — First, were the statements of the defendant's 
financial condition false? Second, were they sent through the mails 
to persons and firms from whom the defendant was seeking to obtain 
credit ? The evidence as to the use of the mails was so clear and con- 
vincing that the court might well have assumed that the mailing was 
unquestioned, but instead of doing so, he took the safer course and 
submitted to the jury the question whether the defendant instructed 
the bookkeeper to mail the letters or whether he knew that the mail 
was being used in the distribution of the statements to defendant's 
creditors. The jury found that the mails were used with defendant's 
knowledge. 

[1, 2] The crucial question, however, is whether or not the defend- 
ant devised a scheme to defraud by using false statements of his 
financial condition to induce the sale to him on credit of a large quan- 
tity of goods which, had the truth been known, would not have been 
sold. Here, the controlling consideration is the truth or falsity of the 
statements. If false and known by the defendant to be false, it is 
impossible to reconcile his conduct with honesty. The questions were 
submitted to the jury by Judge Pope in a charge which stated the 
issue with absolute clearness and impartiality, no exception being taken 
by either side to the charge. The jury has found the issues of fact 
against tlie defendant and we see no reason for disturbing their ver- 
dict. The attempt of the defendant to escape liability for the false 
and misleading statements and to fasten the blame upon the book- 
keeper, who had no motive for falsifying the records, did not impress 
the jury favorably. In view of the statement of the defendant in 
his request for credit that "the above figures are correct to my knowl- 
edge ; all tlie figures have been compared and investigated before the 
submission of this statement to you," it is not surprising that the jury 
declined to hold the bookkeeper solely responsible for the false state- 
ments. It was defendant's duty when he certified to the truth of these 
statements to make the necessary investigation to enable him to do 
so honestly. The jury evidently were not influenced by any bias 
against the defendant as is evidenced by their verdict of not guilty on 
the first, second and fourth counts. 

We are imable to find any reversible error in the record and think 
the judgment of conviction should be affirmed. 
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LXJTEN V. BBAROB et aL 

(Orcnlt Court of Appeals, FiiBt Carcnit, December 10, 1915.) 

Na 1134. 

Patents ^==>218 — ^Pbbmatubx Gomicbncbmbnt. 

The time for payment of a royalty for use of a patented construction In 
the building of a bridge held to have been extended until completion of 
the bridge rendering an action for nonpayment brought before that time 
premature. 

[Ed. Note.— For other cases, see Patents. Cent, Dig. {§ 330-338; Dea 
Dig. <S=>2ia] 

Appeal from the District Court of the United States for the Dis- 
trict of Maine; Clarence Hale, Judge. 

Suit in equity by Daniel B. Luten against George B. Bearce and an- 
other. Decree for defendants, and complainant appeals. Affirmed. 

For opinion below, see 219 Fed. 237. 

Frank H. Drury, of Chicago, 111., for appellant 
Frank A. Morey, of Lewiston, Me. (McGillicuddy & Morey, of 
Lewiston, Me., on the brief), for appellees. 
Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. This case was appealed from the Dis- 
trict Court for the District of Maine. The proceeding was a bill in 
equity alleging the inf rii^ement of certain patents owned by the com- 
plainant and being used in the construction of a highway bridge be- 
tween the towns of Foxcrof t and Dover, in the state of Maine. The 
respondents below, namely, Bearce and Clifford, were the contractors 
for the construction of the bridge, and their dealings were with the 
complainant, Luten, who is also president of the National Bridge Com- 
pany, which owns the patents in question. The defense in substance 
was that the respondents, Bearce and Clifford, were the contractors 
who were constructing the bridge, and that they made a contract with 
the towns for the entire bridge, including the right to make use of 
the patents referred to in such construction, so that, if anything was 
due on account of the use of the patents, it was in the way of a license 
fee or royalty therefor. This cannot be sued for by a bill in equity 
alleging, infringement. The substance of the conclusion of the learned 
judge of the Kstrict Court is found at pages 203 and 204 of tlie rec- 
ord as follows : 

'In the case at bar there is no denial of the validity of complainant's 
patents, nor of his right to the monopoly which they give him. The conduct 
of the parties, as shown by the evidence, discloses the intention of all con- 
cerned in the transaction that the patents should be used by the defendants 
until the bridge was fully constructed. The time of final payment of the 
amonnt due by the defendants had clearly been extended until the bridge had 
been fully constructed, and the terms of the contract had been carried out. 
The complainant had clearly acquiesced in the acts of the Bridge Company 
In extending the time of final payment There is no more reason for allowing 
bim to ignore the terms of the contract, and the rights acquired under it, than 

ds»Por oUier cases see same topic & KEY-NUMBER in all Key-Numbered Digests it Indexes 
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there Is for allowing the Bridge Company itself to ignore those conditions. 
The evidence in the case shows that the complainant has waived his rights 
to invoke the provision of the contract negativing the acquirement of a 
license by any act of the company or its agents until the full amount had been 
paid to the Bridge Company. It Is evident that all the parties understood 
that the defendants should have the use of the patents until the bridge should 
be built. After a careful consideration of all the testimony, I find that, at 
the time this bill was brought, the complainant had no right to treat the de- 
fendants as infringers of the patents in suit*' 

This concluding sentence covers this entire case. The bill is an 
ordinary bill alleging infringement without authority, while the case 
shows that whatever was done in the construction of the bridge was 
by authority, with the reservation that payment should be made by a 
percentage of the cost of the work when the work was completed. 
The work has been going on and is practically completed, but the 
bridge has not yet been accepted, so that the compensation for the use 
of the patent rights is not yet payable, apparently. At any rate, as 
the bill is framed, without joining the two towns, which are entitled 
to the direct benefit of the bridge when completed, if the bill is sus- 
tained, the towns remain practically subject to injunction without be- 
ing, united so that their rights can be heard and determined. Especial- 
ly for this reason, as well as for general reasons which are so apparent 
that they need not be stated at length, this litigation has developed en- 
tirely aside from the pleadings, and the learned judge was therefore 
right in the final expressions which we have cited from his opinion, 
and we need not go any further with the case, but leave it to the field 
of a suit at common law between the owners of the patents and tiie 
constructors, which is where it seems to belong. 

The judgment of the District Court is affirmed, and the appellees 
recover their costs of appeal. 



MURDOCK v. POLLOCK, District Judge. 

(Circuit Court of Appeals, Eighth Circuit December 3, 1915.) 

No. 167. 

Habeas Corpus «8=»82 — Heabinq on Petition — ^PRoDtroTiON of Prisoner. 

A practice of the District Court for a district in which a federal peni- 
tentiary is located, and in which applications for writs of habeas corpus 
are very numerous, to make a preliminary determination as to the pro- 
priety of Issuing the writ without the personal appearance of the prisoner 
upon such preliminary determination, does not violate the statute govern- 
ing writs of habeas corpus. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent Dig. § 74 ; Dec. 
Dig. <@=s>82.] 

Original petition by Theodore Murdock for a writ of mandamus, 
directed to John C. Pollock, Judge of the District Court of the United 
States for the District of Kansas. On hearing upon rule to show cause 
why a writ of mandamus should not issue as prayed. Rule discharged, 
and petition dismissed. 

^=:»For other cases see same topic & KBT-NUMBER in all Key-Numbered Digests & Indexes 



Digitized by 



Google 



MUBDOCK V. POLLOCK S93 

Fred Robertson, U. S. Atty., and L. S. Harvey, Asst. U. S, Atty., 
both of Kansas City, Kan., for the United States. 

Before ADAMS, Circuit Judge, and DYER and VAN VALKEN- 
BURGH, District Judges. 

PER CURIAM. Petitioner, a prisoner in the United States peniten- 
tiary at Leavenworth, Kan., under a sentence pronounced in the Dis- 
trict Court of the United States for the Northern District of Illinois, 
filed in the District Court of the United States for the District of Kan- 
sas an application for a writ of habeas corpus. He complains that the 
respondent, as judge of that court, has refused and neglected to take 
cognizance of this application, and accordingly prays that a writ of 
mandamus issue out of this court for his relief. 

It appears frcnn the petition filed herein, as well as from the re- 
turn of the respondent, that the main insistence of the petitioner is 
tfiat he is entitled to appear in the District Court in person for the 
purpose of prosecuting his application for the writ. It is urged, upon 
behalf of respondent, that where an application is filed praying that 
a writ of habeas -corpus be granted, the court or judge to whom such 
application is made may do either one of three things: (1) If it apn 
pears from the petition that there is not sufficient cause for the issu- 
ance of the writ, and that the prisoner, if produced, would be re- 
manded, the petition may be dismissed. (2) An order may issue upon 
the warden or other respondent to show cause why the writ prayed 
should not be granted. (3) The writ may be awarded forthwith, which 
course would command the respondent to produce the petitioner in 
court. 

It is the practice in the district of Kansas to make a preliminary de- 
termination as to the propriety of issuing the writ as above indicated, 
and at such preliminary determination the prisoner does not appear in 
person. This practice is conceived to be of greater convenience in the 
administration of justice than if the prisoners were present, under 
the writ, in the custody of the warden, particularly in that district in 
which a federal penitentiary is located, and where applications for 
writs of habeas corpus are very numerous. It is supported and ap- 
proved by abundant authority. Ex parte Yarbrough, 110 U. S. 651, 
4 Sup. Ct. 152, 28 L. Ed. 274; Ex parte Royall, 117 U. S. 241-254, 
6 Sup. Ct. 734, 29 L. Ed. 868; In re Lewis (C. C.) 114 Fed. 963; 
Erickson v. Hodges, 179 Fed. 177, 102 C. C. A. 443; In re Jordan 
(D. C.) 49 Fed. 238-244; Ex parte Farley (C. C.) 40 Fed. 67. This 
procedure is adjudged to satisfy the mandate of the law relating to 
these writs, and if the petitioner feels aggrieved at the action of the 
court in denying his application, appeal will lie. His rights are thus 
fully safeguarded. 

Neither in the pleadings nor elsewhere in the case before us do we 
discover anything which indicates any indisposition on the part of 
respondent to proceed in accordance with law to a determination of 
petitioner's rights. On the contrary, if there has been delay, it has 
been due, almost entirely, to petitioner's insistence upon his alleged 
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right to be produced in court at the preliminary stage of the inquiry. 
His contention cannot be sustained. 

'*The injunction to hear the case summarily, and thereupon to dispose of the 
party as law and justice require* does not deprive the court of discretion as 
to the time and mode In' which it sbaU exert the powers conferred upon it." 
Ex parte Royall, 117 U. S. 241-251, 6 Sup. Ct 734, 740 (29 L. Ed. 868). 

Finding no merit in the petition, it is ordered that its prayer be 
denied, that the rule to show cause be discharged, and the petition dis- 
missed. 



VELLORE S. S. CO., Limited, r. STBENGRAPB. 

(Circuit Court of Appeals, Second drcoit December 14» 1915.) 

No. 63. 

War ^==>10 — Effect on LiABiLiriEs — ^Action bt Bbokxb fob Commission— 
Defenses. 

Under a time charter of a British steamship, containing a clause pro- 
▼Idlng for a commission to be paid by the owner on signing of the char- 
ter to the broker procuring the same, upon the gross amount of the 
charter, the right of the broker to the commission is not affected by the 
fact that the charter was subsequently annulled by reason of the Euro- 
pean war. 

[Ed. Note.~For other cases, see War, Cent Dig. {{ 26-36; Dec. Dig. 
«=»10.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Adelheid Steengrafe, as executrix of Claus Steen- 
grafe, deceased, against the Vellore Steamship Company, Limited. 
Judgment for plaintiflF, and defendant brings error. Affirmed. 

This cause comes here on a writ of error to review a judgment en- 
tered on the 5th day of May, 1915, sustaining the demurrer of the 
plaintiff to the defendant's answer and directing that she recover of 
the defendant, Vellore Steamship Company, Limited, the sum of $6,- 
036.66, being the amount demanded with interest and costs. 

Convers & Kirlin, of New York City (John M. Woolsey and Cletus 
Keating, both of New York City, of counsel), for plaintiff in error. 

Burlingham, Montgomery & Beecher, of New York City (Norman 
B. Beecher and E. Curtis Rouse, both of New York City, of coun- 
sel), for defendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. This is an action to recover a balance of 
commissions in the sum of $5,432 for services rendered by the plain- 
tiff's deceased husband in procuring a charter of the Bntish steam- 
ship Vellore to Barber & Co. of New York. The complaint alleges : 
That the plaintiff's testator, Claus Steengrafe, procured for the Vellore 
Steamship Ccxnpany, a time charter of the defendant's ship Vellore 
for a period of four years and three months. That the defendant 
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agreed to pay for said service the sum of $7,022.70, of which sum a 
part only has been paid, leaving a balance of $5,432.39. 

The answer sets up as a defense tliat on August 4, 1914, war was 
declared between Great Britain and Germany which nullified the char- 
ter and therefore released the defendant from paying the balance of 
commissions as aforesaid. This answer was demurred to by the plain- 
tiff and the demurrer was sustained by the District Court 

We think this decision was correct. Clause nimibered 25 of the 
charter is as follows : 

"A commission of one-third of five per cent, upon tbe gross amount of this 
charter, payable by the steamship and owners, due to Theodor Ruger & Co. 
upon the signing hereof, steamship lost or not lost, and also upon any con- 
tinuation or extension of this charter, by whom or their agents' vessel, to be 
reported at port of delivery." 

It must be remembered that Claus Steengrafe, the plaintiff's testa- 
tor, was doing business under the name of Theodor Kuger & Co. The 
charter party provides that the broker's commission is to be com- 
puted upon tiie gross amount of the charter due upon signing. What 
occurred after the signing did not affect the broker's right to be paid 
for what he expressly agreed to do, viz., procure a charter. This he 
did and, having done what he agreed to do, it cannot be held that he 
is without redress because, through no fault of his, the charter was 
not carried out. A broker, whether he deals in ships or real estate, 
when he procures the lease or charter for his employer, is entitled to 
be paid even if the house burns during the lease or the ship sinks or 
is put out of business by war during the time of the charter party. 
He has performed his part of the contract and is entitled to his pay. 
An alleged custom which directly nullifies the terms of the agreement 
cannot be pleaded as a defense. The commission of one-third of 5 
per cent, is to be computed upon the "gross amount" of the charter 
which means the entire amount and not a part thereof. The agent had 
done all that he agreed to do and in fact, all that he could do, and 
we think he should not lose the stipulated compensation for his com- 
pleted work because of an untoward future event for which he was 
not responsible and over which he exercised no control. 

The judgment is affirmed with costs. 



MAGBB V. FOX. 

(Circuit Court of Appeals, Second Circuit January 11, 19ia) 

No. 99. 

Banxbuftot «=»164 — "Pbefbbence" — ^Tbansfbbs Cokstitutbd. 

Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat 562 (Comp. St 1913, | 
9644), provides that a transfer of any property by an Insolvent within 
four months before the filing of a petition In bankruptcy if the transfer 
operates aa a preference, and the person receiving It shall have reason- 
able cause to believe that its enforcement would effect a preference, it 
shall be voidable. Section 64b (Comp. St 1913, § 9648) specifies the debts 
to have priority, and in subdivision 3 specifies the cost of administration, 

4s9For otber eavM see same topic ft KBT-NUMBBR In all Key-Numbered Digests A Index^ 
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including a reasonable attorney's fee for professional services rendered 
the bankrupt while performing the duties therein prescribed. Shortly 
before bankruptcy a bankrupt paid a pre-existing debt for legal services 
fully rendered; it being then insolvent, and the party receiving the 
payment having notice of the insolvency. Held that this payment was 
preferential* 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. { 267; Dec. 
Dig. <8=>164. 

For other definitions, see Words and Phrases, First and Second Series, 
Preference.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Lyttleton Fox, as trustee in bankruptcy of the John K. 
Stevens Construction Company, against Joseph T. Magee. From a 
judgment in favor of plaintiff for $356.74 entered upon the decision 
of the court, a jury trial having been waived, defendant brings error. 
Affirmed. 

William R. Page, of New York City, for plaintiff in error. 
Isham Henderson, of New York City, for defendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. This action was brought by Fox, as trustee 
in bankruptcy of the Stevens Construction Company, to recover an 
alleged preferential payment of $300 made August 9, 1913, two days 
prior to the filing of a voluntary petition in bankruptcy and the ad- 
judication thereon which took place on August 11, 1913. 

Norwood & Marden, attorneys, had been retained to prepare the 
papers and conduct the bankruptcy proceedings and for these services, 
present and future, they were paid the sum of $1,000, under section 
64b3 of the act. Subsequently the referee reduced this amount to 
$700. On the same day that the $1,000 was advanced to the attorneys 
in bankruptcy the defendant was paid the said sum of $300 "for legal 
services rendered." In other words, the Stevens Company owed 
Magee $300 on August 9th. On that day, when the company was 
clearly insolvent, it paid him in full, he having notice of the insolvency. 
Turning to section 60 of the act subdivision "b," we find that it di- 
rectly appUes to the present situation. The payment in question was 
of a pre-existing debt for services fully rendered. The fact that it was 
for legal services in noVay changes the situation. The only legal serv- 
ices which may be paid or secured are those directly connected with 
the bankruptcy proceeding. It was not intended that an honest in- 
solvent should lose the benefit of the act because he had no cash in 
hand with which {6 pay a lawyer to prepare the petition and schedules. 
But we think it is equally clear that for past services the claim of a 
lawyer stands in no better position than that of a physician or merchant. 
We are clearly of the opinion that the services rendered by Magee 
were not those provided for in section 64b3 of the act as "one rea- 
sonable attorney's fee for professional services actually rendered 
* * * to the bankrupt." The District Judge finds that: 

"It very plainly appears that the payment made to the defendant was for 
claimed services rendered prior to the proceedings In bankruptcy/* 
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These conclusions are we think sustained by the following author- 
ities: In re Wood & Henderson, 210 U. S. 246, 28 Sup. Ct. 621, 52 
L. Ed. 1046; In re Stolp (D. C.) 199 Fed. 488; In re Kross (D. C.) 
96 Fed. 816; In re Chrtiss, 100 Fed. 784, 41 C. C. A, 59; Tripp v. 
Mitschrich, 211 Fed. 424, 128 C. C. A. 96. 

The judgment is affirmed. 



UNITED STATES FIDELITY & GUARANTY CO. r. UNITED STATES.* 

(dicnit Court of Appeals, Eighth Circuit January 18» 1916.) 

No. 4391. 

Post Offiob ^=>10 — Embezzlxment of Mail Mattes — ^LiABiLmr of Susetie& 
Though, under the regulations of the Post Office Department, the gov- 
ernment is only responsible, In case of the loss of a registered package, 
for an amount not exceeding $50, It can recover from the sureties on the 
bond of a postal employ^, who embezzles a registered package containing 
a sum of money In excess of $50, the full amount lost, if not In excess of 
the penalty of the bond. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. { 17; Dec. Dig. 
«=>10.] 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action by the United States against the United States Fidelity & 
Guaranty Company. Judgment for the United States, and defendant 
brings error. AflSrmed. 

John M. Wood, of St. Louis, Mo., for plaintiff in error. 
Arthur L. Oliver, of St Louis, Mo., for the United States. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

PER CURIAM. The only issue involved in this case is whether, in 
view of the fact that under the regulations of the Post Ofllice Depart- 
ment the government is only responsible in case of a loss of a regis- 
tered package for an amount not exceeding $50, it can recover from 
the sureties on the bond of its employe, who embezzled a registered 
package containing a sum of money in excess of $50, the full amount 
lost, provided it is not in excess of the penalty of the bond. 

This identical question was before us in National Surety Company 
V. United States, 129 Fed. 70, 63 C. C. A. 512. It was there held 
that there could be such a recovery. This case is ruled by that de- 
cision, and it is unnecessary to add anything to it 

The judgment of the court below is affirmed. 

^s»For other cases see same topic & KBT-NX7MBBR In all Key-Numbered Digests it Indexes 
^Rehearing denied February 28, 1916. 
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VENTILATED CUSHION & SPRING CO. r. D'ARCT. 

(Circuit Court of Appeals, Sixth Circuit, December 7, 1915.) 

No. 2627. 

Patents <@=»328 — ^VaI/Iditt and Infringement — Spring Cushion. 

The Stotts patent. No. 840,522, for a spring cushion for automobiles, 
cars, etc., is strictly limited by the prior art, which shows, in patents 
for beds and cushions, all of- its elements, although not in precisely the 
same combination, and by the proceedings in the Patent Office, to the 
specific structure described, or its full equivalent As so limited, held 
not Infringed. 

Appeal from the District Court of the United States for the Western 
District of Michigan ; Clarence W. Sessions, Judge. 

Suit in equity by the Ventilated Cushion & Spring Company against 
Frank P. D'Arcy. Decree for defendant, and complainant appeals. 
Affirmed. 

L. V. Moulton, of Grand Rapids, Mich., W. R. Rummler, of Chi- 
cago, 111., and Cyrus W. Rice, of Grand Rapids, Mich., for appellant. 
F. L. Chappell, of Kalamazoo, Mich., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is an appeal from the decree 
in an infringement suit in which the bill was dismissed. The patent 
in suit, No. 840,522, was issued to E. O. Stotts January 8, 190/, and 
through mesne assignments the appellant ultimately (August 8, 1907) 
succeeded to the title. The suit was commenced June 25, 1908, and 
the patent and all rights under it were acquired by the Jackson Spring 
Cushion Company April 16, 1913, when an order was entered author- 
izing the Jackson Company to prosecute the suit for its use in the 
name of the plaintiff. The pleadings are in form substantially the 
same as they usually are in patent cases, where issues of infringement 
and lack of invention through anticipation are joined. 

The patent relates to spring structures. The main object of the 
patentee was to produce a structure which would be adapted particu- 
larly for cushions in seats of automobiles and other Cars or carriages 
where the springs might be subjected to sudden and violent jarring. The 
exterior form of the structure comprises three sides of a quadrangle, 
a curved rear side, and the dimensions of an ordinary automobile 
cushion. The interior structure consists of two sets of spiral springs, 
one set being nearly twice the height of the other, and all are disposed 
in rows. According to the drawings and the exhibits in evidence, 
the long springs are each in the form of an hour-glass, and are dis- 
posed in four rows, running from front to rear, and parallel with the 
two straight sides of the structure; the upper and lower coils of the 
outside rows are each fastened to the adjacent parts of two border- 
frame wires which surround the structure, one being maintained in 
the plane of the top surface and the other in that of the bottom sur- 
face of the structure ; the inner portions of such outside rows of coils 
are each fastened at the bottom to straight wires, called braces, dis- 
posed lengthwise along such rows, and extending from the front to a 

^=9For other cases see same topic ft KET-NUMBER in all Key-Numbered Dlceets ft Indexes 
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point near' the curved rear side of the border-frame wire, which is 
maintained, as stated, at the bottom of the structure ; and the outer por- 
tions of each of the lower coils of the two interior rows are fastened 
to straight wires (braces), which are disposed between such rows simi- 
larly to the other braces just mentioned. The short springs, which are 
each f rusto-conical in shape, are disposed in three rows, occupying the 
spaces between the lower coils, and also portions of the spaces em- 
braced within such coils, of the adjacent long springs. The short 
springs are all fastened at their lower and upper coils, the former to 
the lower coils of the adjacent long springs, and the latter to connect- 
ing wires disposed upon the upper coils. 

We have thus attempted to describe a model (an exhibit) of plain- 
tiff's spring structure, called "Rough Rider," which, it will be seen, 
differs somewhat from the structure illustrated by the drawings ac- 
companying the specification; still these drawings will serve to illus- 
trate both of such structures. The drawings follow : 



Fi^./. 




Digitized by 



Google 



400 



229 FEDBRAI. BEPORTBB 



HsA. 



FiffJ. 





riff. 3. 




It IS stated in the specification that Fig. 1 ''is a top plan of a cushion 
spring constructed according to this invention." Fig. 2 is an end ele- 
vation, Fig. 3 a plan showing the structure of the bottom, and Figs. 
4 and 5 forms of attaching-clip designed to connect the adjacent wires. 
The numerals indicate: i, the long springs; 2, the short springs; J, 
a metal wrapping to fasten the bases of adjacent springs; 4, the lower 
border-frame wire ; 5, wire-clip to fasten the base of each of the outer 
springs to the border-frame wire ; 6, cross-wires, called a plurality of 
braces, which, with the wire-clip (7) to fasten such braces to the 
springs as shown in Fig. 3, are said to form a rigid base for the cush- 
ion ; 8, the upper border-frame wire ; 9, short helical springs connect- 
ing the top coils of the inner long springs as shown in Fig. 1 ; i(9, a 
wire frame disposed along and fastened by clips {11) to the top coils of 
the short springs as shown in Figs. 1 and 2. 

The specification in substance states that the long springs ordinarily 
support the weight upon the cushion, but in case of a jar these springs 
at times yield sufficiently to bring the weight of the passenger upon 
the short springs ; some of the witnesses saying that the short springs 
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are to prevent what is called "grounding," and the consequent discom- 
forts, when traveling over a rough road. It is to be observed that the 
rough rider, above described, appears to be the plaintiff's preferred 
spring device; and that structure differs from the one shown in the 
drawings in these particulars: The braces are disposed perpendicu- 
larly to the front face instead of the sides ; the helical springs (9) and 
the rear long spring of each of the outside rows are omitted ; the omis- 
sion of the helical springs is claimed to be justified, in view of the 
claims in suit ; but metal sheet bands are added to and used to stiffen 
the bottom of the rough rider structure. 

Judge Sessions, who decided the case below, was of the opinion that 
in view of the prior art, and the history of the patent itself as it is 
shown by the file wrapper, the claims were entitled only to a narrow 
construction, and consequently that the patent was not infringed. Con- 
cededly the component parts of the patented structure are old, but it is 
insisted that the structure as a whole is new. We assume, without de- 
ciding, that the patent is valid, and so shall confine the inquiry to the 
scope of the invention. The combinations of the claims in suit all 
concern a spring-cushion, and the elements may be conveniently con- 
sidered according as they are there grouped and varied. The claims 
in issue are 1, 2, 6, 9, and 10. A fair understanding of all may be 
gathered from the first, with an accompanying statement showing in 
what respects the others differ from it. Claim 1 reads : 

"In a spring-cushion, the combination of a plurality of spiral springs ar- 
ranged in a plurality of rows, a second set of spiral springs of less height 
than those of the first set, and located in the spaces between the springs of 
the first set, the bottom convolutions of the springs of the first set being in 
contact with and secured to the bottom convolutions of adjacent springs of the 
second set, and co-operating to form a wire-network base." 

The second claim is the same, except that it adds : 

"A plurality of braces extending along said rows and fastened to said 
bottom convolutions to form a supporting-base for said springs.*' 

The sixth claim substitutes two sets of "spiral furniture springs" 
for the springs mentioned in the first claim, and adds to the first claim : 

"A system of wire bracing extending across said bottom convolutions secured 
thereto and co-operating therewith to form a stilt supporting-base of wire 
network." 

The ninth claim differs from the first only in the statement that the 
form of the second set of springs is "frusto-conical." The tenth claim 
substitutes a "top frame yieldingly supported thereby" for the "plurali- 
ty of rows" specified in the first claim ; also, as respects the second set 
of springs, it states that each shall have "its bottom convolution extend- 
ing into the space bounded by the periphery of the bottom convolution 
of one of the springs of the first set," and, after providing for the 
"wire-network base" as in the first, adds: 

"Said springs and top being so disposed as to permit the top to be depress- 
ed a considerable distance without resistance by the second set and to cause 
neb resistance when said top is further depressed.*' 

Quite a number of observations are to be made upon these claims 
with respect to the prior art. In the first place, the idea of employing 
229 F.— 26 
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two sets of Spiral springs of different heights for the purpose of add- 
ing to the normal resistance of the first set, also that of the second 
set when necessary, and of so adjusting such means of resistance ac- 
cording to the different weights that might be imposed, was disclosed 
in patent No. 83,489, to Hacker, in 1868. True, Hacker's invention 
concerned a "new and improved spring bed-bottom." However, apart 
from the obvious analogy between spring-cushions and spring bed- 
bottoms having similar springs, it is strenuously urged here that the 
excellence of plaintiff's rough rider spring-cushion is shown through 
its adoption by the Pullman Company for alternate use as seats or 
beds in its sleeping cars ; and, besides, the sixth claim distinctly calls 
for "spiral furniture springs." Nothing more than Hacker's specifica- 
tion is needed to give point to the present relevancy of his invention: 

"The spiral springs, A, being shorter, are only brought into action when the 
longer springs are compressed to a level with the shorter, and, by the fur- 
ther compression, the incumbent weight would rest on the cushions of the 
middle rail. The object of this invention is to adapt the bed-bottom to per- 
sons of varying weight, and to prevent sagging in the center, which is almost 
uniformly the case with spring-bottoms in use." 

Hacker, it is also true, mounted his springs upon wooden slats ; but 
this could not aflfect either the originality or the merit of his idea of 
associating long and short springs for purposes identical with those 
expressed in the patent in suit respecting the co*operating advantages 
of such springs ; nor is it invention simply to substitute a metal base 
for a wooden one. Sheffield Car Co. v. D'Arcy, 194 Fed. 686, 692, 
116 C. C. A. 322 (C. C. A. 6th Cir.). Still other inventions disclose as- 
sociation and use of spiral springs of different heights and in varying 
methods. For example, patent No. 179,257, to Birk, in 1876, for an 
improvement in bed-bottoms. Fig. 1, as the patentee states in his 
specification, shows "the springs at rest," when the top of the short 
spring is not in contact with the bed-bottom; but he savs that Fig. 2 
shows "all the springs in play to resist a greater weight. ' Patent No. 
324,335, to Murray, in 1885, relating to "spring-seats," employs in- 
verted conical springs, with a short spring disposed within each of the 
long springs, and, though this was the patentee's preferred method, he 
distinctly stated that the springs might be separately disposed. Pat- 
ents No. 371,825, to Crocker & Diehl, in 1887, also No. 379,763, to 
them, in 1888, No. 396,272, to Diehl, in 1889, and No. 550,980, to 
Kohnle & Keeler, in 1895, sdl relate to associated long and short ve- 
hicle springs which were designed to adjust the spring resistance ac- 
cording to the loads imposed; and patent No. 561,139, to J. G. Smith, 
in 1896, discloses a double-decker spring bed-bottom, with short springs 
disposed directly under the long springs. 

We may next turn attention to the supporting feature of the patented 
structure. In claims 1, 9, and 10, this is called a "wire-network base," 
while in claim 2 it is called a "supporting-base for said springs," and 
in the sixth claim "a stiff supporting-base of wire network." It is to 
be remembered that this support, regardless of the names applied to 
it in the claims, consists of the bottom spring convolutions, the lower 
border-frame, the braces, and the contrivances used to connect and 
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hold these parts in place. This operates as an efficient metal base; 
but metal bases, even wire bases, comprising bottom convolutions of 
spiral springs of uniform length disposed and held in rows, and, as a 
whole, fastened and sustained through metal, including wire, connec- 
tions, and braces, were old at the time the present patent was issued. 
It can hardjy be that the teachings of this feature of the old art in re- 
spect of springs of uniform length would not embrace also a union 
of springs of different lengths, for, as we have seen, the association of 
springs of different lengths as well as those of uniform length was 
old, and, above all, only the bottom convolutions are involved in the 
metal base now under consideration. The fact, then, that metal bases 
of the old art embrace bottom convolutions of spiral springs of any 
sort, tends strongly to show, if it does not conclusively show, that the 
base now in issue belongs to the old art, and at last is but a substitu- 
tion of a metal base for a wooden base. That metal bases comprising 
bottom convolutions of spiral springs were old, as stated, may in part 
be seen, for instance, in patent No. 269,242, to J. G. Smith, in 1882, 
an improvement in bed-bottoms. It is quite plain, however, that the 
border-frames, which were to be maintained at the edges of and in the 
planes of the bottom and top surfaces, were iron rods, not wire. This 
is to be said, too, of patent No. 331,523, to Mellon, in 1885, for an im- 
provement in spring beds ; the springs are of the double-conical type, 
and are so constructed as to form the bottom and top convolutions into 
rings, but novelty in the springs is disavowed ; and the plan of con- 
necting spring to spring at their bottom convolutions, called end rings, 
and the springs to the bottom border-frame, appears not only in the 
drawings, but also in claims 2, 3, and 4. 

Patent No. 458,067, to Purefoy, in 1891, relating to spring bed-bot- 
toms, though declared to be adapted to "spring-seats and lounges," 
discloses a union of double-cone springs, disposed in rows, connected 
both longitudinally and transversely by braces fastened to tlie bottom 
and top convolutions of the springs ; and certain of the springs are still 
further connected by double wire border-frames, to which such of the 
top and bottom convolutions as adjoin these borders are fastened. To 
the same effect are patents Nos. 486,184 and 593,781, to Purefoy, in 
1892 and 1897. Patent No. 530,248, to Stoll, in 1884, discloses a plan 
of connecting the upper and lower convolutions of springs, which are 
disposed in rows and held in place by longitudinal and lateral wires 
that may be aptly called braces; and each of the upper and lower 
spring convolutions embraced in the rows overlaps its adjoining con- 
volution, and so extends "into the space bounded by the periphery" 
of such convolution (see quoted portion of tenth claim in issue, supra). 
If we except this overlapping feature, the same thing may be said of 
the patent No. 654,756, to Hunt, in 1900, as we have said of the Stoll 
patent It is probable, though not clear, that several of the devices last 
cited were designed to be used as upper surfaces, not as bases, of bed- 
bottoms; but, whether this was so or not, the parts shown were evi- 
dently calculated, as well as intended, to sustain substantial weights. 

It is not necessary to continue a review of the prior art. It is not 
meant to say, however, that the organization of any of the structures 
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to which reference has been made was the same, as that of the patented 
device; but it is meant to say that the manifest similarity in compo- 
nent parts described, in mode of operation, and in results sought, both 
in the patents of the prior art and in the patent in suit, is strongly sug- 
gestive of the exercise of skill, rather than the faculty of invention, 
in the latter patent; certainly there was but slight room left for inven- 
tion. 

It results that the prior art alone imposes substantial limitations 
upon each of the claims in issue, and to these limitations must be 
added the effect of certain acts of the patentee in securing the allow- 
ance of claims. The original application contained 9 claims, and they 
were all rejected except the eighth claim. This resulted in amend- 
ments of old claims and the presentation of new ones, and finally in 
the allowance of the 12 claims appearing in the letters patent. As to 
the claims in issue which were rejected, 1 and 9 were amended by 
adding the words "and co-operating to form a wire-network base" ; 
substantially the same words were inserted in claim 6 by amendment ; 
2 escaped amendment upon its being pointed out by applicant that it 
already had "the additional limitation of the braces fastened to the 
bottom convolutions"; 10 was afterwards presented and allowed, but 
with the same words that were added to rejected claims 1 and 9. The 
true effect of these facts will be more fully appreciated by considering 
them in connection w^ith certain otlier portions of the same claims. 
These claims each contain a provision which in substance requires "the 
bottom convolutions of the springs of the first set" to be "in contact 
with and secured to the bottom convolutions of the adjacent springs 
of the second set" ; claims 2 and 6 also require that the braces they 
specify shall extend along the rows of bottom convolutions and be 
fastened to them; further, the specification states that the border- 
frame i "is fastened to the base of each of the outer springs by means 
of a wire-clip 5," and Fig. 3 of the drawings displays the resulting 
unitary character of the supporting base. The reasons for the intro- 
duction of such a supporting base as this will become apparent upon 
reading the grounds stated by the examiner, when rejecting all but one 
of the original claims : 

"Claims ♦ • ♦ are rejected as not distinguishing by any patentable 
novelty from the following patents: ♦ • ♦ Hacker shows applicant's ar- 
rangement of long and short springs. Birk shows the short springs with the 
large end down. Mellon exhibits springs attached to adjacent springs. Pure- 
f oy, Alvord, and Nelder show springs united at their base convolutions.** 

We have already pointed out the features of the first four of the 
patents so referred to ; the Alvord patent is not in evidence ; but what 
the examiner said of the Neider patent is correct. It must therefore 
be concluded that the provisions so introduced concerning the support- 
ing-base were at the time regarded as limitations and restrictions which 
were necessary alike to distinguish the claims from the prior art and 
to obtain the patent, and that each claim in issue was ultimately allowed 
and accepted upon this understanding. 

Now, if there is anything new in the combinations relied on, as 
counsel insist, it must be found in the supporting-base. It is to be ob- 
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served that the language of the amendment, "co-operating to form a 
wire-network base," relates to the co-operating effect of the bottom 
convolutions of the springs, which enter into the formation of the base, 
not to the co-operating effect, found in the old art, of uniting long and 
short springs for the purpose of adjusting their combined resistance 
to varpng weights imposed upon them. The patentee simply brought 
the bottom convolutions closer together, and so grouped more springs 
within a given space than had been done before, since all the other 
features of the base, not to speak again of the forms of the springs 
themselves, were substantially the same as those disclosed in the old 
art; even the quality ascribed in the specification to the supporting- 
base— that it is "capable of yielding to a certain extent'* — is not men- 
tioned in any of the claims in suit or of the patent, and, indeed, such a 
claim would apparently have been inconsistent with the degree of 
rigidity wrought through the amendments made to the rejected claims. 
If upon any theory of patentable novelty this base can be effectively 
distinguished from the earlier metal bases, still it is most difficult to 
perceive, and it is not shown, how either the spring structure as an 
entirety or its component parts have been substantially changed in 
function, in principle of operation, or in the result produced, except 
in matter of degree. Adrian Wire Fence Co. v. United Fence Co., 
223 Fed. 342, 345, 138 C. C. A. 604, and citations (C. C. A. 6th Cir.) ; 

U. S. Hame Co. Cases, 227 Fed. 876, C. C. A. , decided by this 

court November 12, 1915. This is not saying that the combinations 
relied on are in fact wholly lacking in patentable novelty ; indeed, in- 
vention has been assumed, and, we may say, upon the theory that it 
is not necessary to pass upon that question, for, upon all the consider- 
ations stated, we are constrained to hold that, in order rightfully to 
accord validity to any of the claims in issue, they must be closely lim- 
ited to the full equivalents of the specific structure which they, in con- 
nection with the specification and drawings, describe (Kokomo Fence 
Machine Co. v. Kitselman, 189 U. S. 8, 19, 23 Sup. Ct. 521, 47 L. Ed. 
689; Ross-Moyer Mfg. Co. v. Randall, 104 Fed. 355, 359, 43 C. C. A. 
578 [C. C. A. 6th Cir.] ; Rich v. Baldwin, Tuthill & Bolton, 133 Fed. 
920, 923, 66 C. C. A. 464 [C. C. A. 6th Cir.] ; Sander v. Rose, 121 Fed. 
835, 839, 840, 58 C. C. A. 171 [C. C. A. 8th Cir.J ; Cumming v. Baker 
& Hamilton, 144 Fed. 395, 397, 398, 75 C. C. A. 373 [C. C. A. 9th 
Cir.] ; McCarty v. Lehigh Valley Railroad Co., 160 U. S. 110, 119, 16 
Sup. Ct. 240, 40 L. Ed. 358) ; and under this interpretation the charge 
of infringement is not sustained. 

Defendant manufactures three structures which correspond more 
or less one with another, and in general appearance with the plaintiff's 
structures; yet there are substantial differences between the two sets 
of structures. Neither plaintiff's supporting-base with its essential 
parts, nor the wire-frame (JO) disposed upon the top convolutions of 
the short springs, nor the short helical springs (9) used for connecting 
the upper convolutions of the long springs, appear in any of the de- 
fendant's devices. Defendant uses a mesh of small wires (crossing 
one another at right angles and engaging the border-frame) as a bot- 
tom surface, and another as a top surface, for each of its structures. 
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Similar wire-mesh constructions appear in patent for spring-seats, No. 
324,335, to Murray, in 1885, and in patent for bed-springs. No. 819,671, 
to Pennepacker, in 1906; and it is not too much to say that meshwork 
of this character has been* of common knowledge for many years. 
True, such mesh is "wire network," but not within tlie true intendment 
of that term as it was employed in the amendments to the claims of the 
patent in suit ; for the use of the term had reference there to a specific 
base which was supposed to be an advance over the prior art. The 
upper and lower convolutions of the outside rows of defendant's long 
springs (which are of the hour-glass form) are woven into the mesh- 
work, though such convolutions are not connected one with another; 
and the bottom convolutions of its short springs (which are of the 
hour-glass form and so unlike plaintiff's) are woven into the bottom 
mesh, but none of these convolutions is connected with the bottom 
convolution of any of the long springs, and thus defendant's short 
springs could, while plaintiff's could not, be removed without inter- 
fering with the rest of the construction. In one of defendant's de- 
vices, however, the bottom convolutions of some of the short springs 
slightly overlap like convolutions of some of the adjacent long springs, 
but this docs not, nor do any of the other bottom convolutions, enter 
into or operate as part of the supporting-base ; for in defendant's struc- 
tures the mesh sustains the springs, while in plaintiffs the springs are 
made in essential part to sustain themselves. It might well be, it is 
true, that if plaintiff's patent could be treated as having made con- 
siderable advance over the prior art in matter of invention, it would 
be entitled to a range of equivalents which would include defendant's 
structures ; but we need not repeat that the patent cannot be so treated. 
We think the case falls fairly within the rule laid down by this court 
in Rich v. Baldwin, Tuthill & Bolton, supra, 133 Fed. 924, 66 C. C. A. 
464, and also by the Circuit Court of Appeals, Eighth Circuit, in 
Sander v. Rose, supra, 121 Fed. 840, 58 C. C. A. 171, since to find in- 
fringement here would be to ignore the limitations of the prior art, 
and particularly the effect of the patentee's acquiescence in the restric- 
tions imposed upon his patent through rejection of his original, and 
subsequent allowance of his amended, claims. Royer v. Coupe, 146 
U. S. 524, 532, 13 Sup. Ct. 166, 36 L. Ed. 1073 ; Computing Scale Co. 
V. Automatic Scale Co., 204 U. S. 609, 617, 27 Sup. Ct. 307, 51 L. Ed. 
645 ; Campbell v. American Shipbuilding Co., 179 Fed. 498, 502, 103 
C. C. A. 122 (C. C. A. 6th Cir.) ; XXth Century Heating Co. v. Taplin, 
Rice-Clerkin Co., 181 Fed. 96, 100, 101, 104 C. C. A. 156 (C C. A. 
6th Cir.). 
The decree is affirmed, with costs. 



Digitized by 



Google 



MBBGBNTHALEB UNOTTPB GO. Y. INTBBNATIONAL T. M. GO. 407 



MBRGBNTHALEB MNOTYPB CO. V. INTERNATIONAL TYPESETTING 

MACH. CO. et aL 

'Circuit Court of Appeals, Second Circuit November 9, 1916.) 

No. 14. 

L Patsnts ^=9328— Infbinqsmsnt — Linotype Mechanibm. 

The Bedell patent. No. 848,33$, for means by which the operator, with- 
out leaving his seat, can disconnect the ejector slide In linotype ma- 
chines, claim 4, which spedfles as an element means for disconnecting the 
slide from the connecting bar, held not Infringed by a machine in which 
such parts are not disconnected, but the slide is made in two sections, 
which can be separated from each other. 

2. Patents «=»328— Validitt— Liwottpe Mschanisic. 

The Cooney and Totten patent. No. 759,501, claim 11, for a magazine 
gate for linotype machines, held void, as too broad. 

3. Patents ^s»328 — Infbinoeicsnt — Linotype Meghan isk. 

The Homans patent. No. 888,402, claim 14, for a magazine gate or ma- 
trix lock device for linotype machines, held not infringed. 

4. Patents ^s»328 — Vaudity and iNi^iNOEMENT — ^Linotype Mechanism. 

The Rogers patent. No. 619,441, for a vise Jaw mechanism for linotype 
machines, claims 1 and 2, if valid, are narrow, and are not infringed by 
the device of the Homans patent. No. 1,107,758, claim 4, held invalid as 
too broad. 

5. Patents ^=»328 — Infbingeiocnt — ^Linotype Mechanism. 

The Morehouse patent. No. 826,593, for a vise jaw mechanism for lino- 
type machines, held not infringed. 

6. Patents ^b»328 — ^Infringement — ^Linotype Mechanism. 

The Rogers patent, Na 925,843, claims 1, 2, 3, and 4, for a mold disc 
support for linotype machines, held not infringed. 

7. Patents ^=»328 — ^Validity and Infbinoement. 

The Kennedy patent. No. 797,436, claim 1, for a keyboard lock for lino- 
type madtilnes, conceding its validity, if narrowly construed, held not 
infringed. 

8. Patents ^s»328 — ^Validity and Infbingbment — Linotype Mechanism. 

The Muelhelsen patent, No. 718,781, claims 2 and 3, relating to maga- 
zine channels for linotype machines, if valid, must be narrowly construed, 
and, as so construed, held not infringed. 

9. Patents ^=s>328 — Invention — Linotype Mechanism. 

The Bedell patent. No. 787,821, claims 1, 2, and 3, for a gear wheel for 
actuating the second keyboard roll in linotype machines from the first, 
held void for lack of invention. 

10. Patents ^=:9328 — Infbinqsment — ^Linotype Mechanism. 

The Dodge patent, No. 797,412, claim 9, for a magazine supporting 
frame in linotype machines, held not infringed. 

11. Patents ^=:>328 — Infringement — Linotype Mechanism. 

The Homans patent. No. 830,436, claim 7, for a magazine supporting 
frame for linotype machines, as limited by the prior art, held not In- 
fringed. 

12. Patents ^s9328 — Infringement — Linotype Mechanism. 

The Dodge patent, No. 739, 996, claims 1, 2, and 3, for a mold support 
for linotype machines, held infringed. 
18. Words and Phbases — "Coveb." 

The word ''cover" implies opening and closing, and to be a true cover 
the part must be movable. 

[Ed. Nota — For other definitions, see Words and Phrases, First and 
Second Series, Cover.] 

d=»For other cases see same topic & KBY-NUMBBR in all Key-Numbered Digests ft Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Mergenthaler Linotype Company against the 
International Typesetting Machine Company and another. From the 
decree, both parties appeal. Affirmed in part, and reversed in part. 

This cause comes here upon cross-appeals from a decree In a suit for in- 
fringement of patents. The bill declared upon 25 patents, but In the progress 
of the trial many of these have been abandoned, and in the present appeal 
only 12 patents are Involved. 

The decision of the District Court was adverse to the plaintiff on the fol- 
lowing patents: 

Bedell, No. 848,838, March 26, 1907, for disconnection of ejector slide. 

Ck>oney and Totten, No. 759,601, May 10, 1904, for magazine gate. 

Homans, No. 888,402, May 19, 1908, for magazine gate. 

Rogers, No. 619,441, February 14. 1899, for vise Jaw. 

Morehouse, No. 826,593, July 24, 1906, for vise Jaw. 

Rogers, No. 925,843, June 22, 1909, for mold disc support 

Kennedy, No. 797,436, August 15, 1905, for keyboard lock. 

Muebleisen, No. 718,781, January 20, 1903, for magazine channeL 

Bedell, No. 787,821, April 18, 1905, for keyboard roll gears. 

Dodge, No. 797,412, August 15, 1905, for magazine support. 

The decision of the District Court was adverse to defendants on the fol- 
lowing patents: 

Homans, No. 830,436, September 4, 1906, for magazine support 

Dodge, No. 739,996, September 29, 1903, for mold support 

Plaintiff appeals from the decision as to the first group ; defendant appeals 
from the decision as to the second group. 

The opinion of Judge Hough will be found In 229 Fed. 168. It discusses 
the patents and the art at considerable length, and, so far as practicable, this 
decision will avoid the repetition of any statements of the District Judge as 
to what the record discloses. As in most patent causes, the controversies in- 
volve questions of fact, and it is assumed that any one who may wish to know 
what is here decided will consult both opinions. 

Every patent here involved deals with some detail of the complicated ma- 
chine known as the "Linotype.*'. That remarkable and successful machine^ 
which revolutionized the printing art was conceived by Mergenthaler and in 
its great fundamentals protected by patents, which were correctly held to 
be pioneers in the art. National Typographic Co. v. New York Typographic 
Co. (C. C.) 46 Fed. 114. These fundamental patents have now expired. Dur- 
ing thdr lifetime improvements in one or other of the details of their struc- 
ture were devised, some trivial, some of more importance. Although it was 
not to be expected that the patents taken out to cover them would receive the 
broad construction which had been accorded to the earlier group, the pat- 
entees who took them endeavored, so far as possible, to incorporate in them 
statements as to "essence of the invention" and claims so phrased that con- 
tention might be made that their language was broad enough to cover com- 
binations in some instances, quite different from those particularly shown in 
the specifications and drawings. 

Robert Fletcher Rogers, of New York City (Frederick P. Fish and 
Odin Roberts, both of Boston, Mass., of counsel), for complainant. 

Wetmore & Jenner, of New York City (Edmund Wetmore and 
Robert D. Eggleston, both of New York City, of counsel), for defend- 
ants. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). Judge 
Hough has discussed at some length the rules to be applied when a 
court is construing and undertaking to determine the true scope of sub- 
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sidiary or secondary patents of the sort referred to above. Plaintiff 
vigorously attacks this part of the opinion. Although there may be a 
phrase here or there in it which we may not concur in, we are general- 
ly in accord with Judge Hough's views as to the interpretation of such 
patents, but think it wiser in this case to deal with particulars, rather 
than generals, disposing of each separate patent by itself. They may 
be taken up in the order in which they were discussed on the oral argu- 
ment 

The Ejector Slide Disconnection. 
Bedell, 848,338. 

[1] The ejector blade is a flat rectangular sheet of metal, which, be- 
ing thrust forward injo the mold slot, forces out the slug. It is fasten- 
ed to the forward end of a movable slide ; the rear end of the slide is 
fastened to a bar, which engages with a cam on a wheel at the rear of 
the machine. 

Originally the blade was fastened to the forward end of the slide by 
screws. When it was desired to change it for one of a different size, 
the operator went to the rear of the machine and operated the cam 
wheel, which thrust the slide forward. He then returned to the front, 
got a screw driver, drew the screws, substituted the new blade for the 
old, and screwed it on. Randall (560,537) substituted, for the screws, 
pins on which the Hade was placed and held m position, or set free, 
through the operation of a handle which could be reached from the 
operator's position at the keyboard in front of the machine. This 
dispensed with the screw driver ; it was, however, still necessary for 
the operator to go to the rear of the machine and operate the wheel, 
in order to put parts in position to admit of removal. 

Bedell altered the connection between the rear end of the slide and 
the connecting rod, which ran thence to the cam wheel, so that it could 
be broken by the operator reaching in from his seat in front and pull- 
ing a handle. Such connection being broken, the slide with blade at- 
tadied can be slid forward and the blade changed. This dispensed 
with the loss of time involved in the operator's leaving his seat to go to 
the rear of the machine whenever he wished to change a blade. 

Defendant does not break the connection of the slide with the con- 
necting bar which operates it, but divides the slide into two sections, 
which he can separate from his seat at the keyboard by pulling on a 
chain. When separated, the disengaged front section of the slide is 
nioved forward, and the change of blade effected. 

The only question is : Does this device infringe claim 4? The speci- 
fication states that "heretofore the forward end of the link [connecting 
bar] has been permanently connected with the slide" ; also that "the 
essence of the invention" lies in providing for the instantaneous dis- 
connection of the slide from its operating devices (the connecting rod). 
Claim 4 reads : 

"4. In a linotype machine, the ejector slide movable forward and backward, 
the actuating cam, connections from the cam to the sUde, and means operative 
from the front of the machine for effecting instantaneous disconnection and 
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release of tbe slide at will, whereby the operator at the front of the machine 
Is enabled to move the slide forward at will without changing the position 
of the cam." 

The question presented is not what Bedell might have claimed, if he 
had chosen to do so, but what limitation he has put upon his claim by 
the language he has used. It is of no importance to discuss whether he 
could have claimed as an element means whereby the operator, without 
leaving his place, can make a break in the sequence between cam and 
ejector blade head at some place, which will permit him to move the 
blade forward so as to change. What Bedell did was to specify as an 
element of his claim the disconnection and release of the slide from 
the connecting bar, and we do not see how defendant can be held as an 
infringer when he leaves the connection between slide and connecting 
bar wholly undisturbed. 

The Magazine Gate Patents. 
Cooney & Totten, 759,501 ; Romans, 888,402. 

In all linotype machines there is what is known as a magazine. Sub- 
stantially it is a flat box, partitioned within into a succession of run- 
ways through which run the matrices as they are fed forward to serv- 
ice position. The magazine lies in an inclined position ; the matrices 
being fed in at the top, which, of course, is open for their reception. 
From time to time it is necessary to remove the magazine ; in that pro- 
cess it is frequently tilted, so that the contained matrices tend to slide 
in a direction reverse to normal. In simpler language, when this mag- 
azine with an open top end is shifted, its contents, or part thereof, are 
likely to fall out. In the early art a slab of wood or bar of some kind 
was kept at hand so that the operator could place it across the throat 
of the magazine and fasten it there. It would act as a gate to prevent 
the matrices from falling out, when the magazine was tilted back out 
of normal position. 

[2] Cooney and Totten devised a movable gate mounted at the 
throat end of the magazine to prevent the accidental escape of matrices, 
with means for holding the gate in operative position and means for 
throwing it out of action. Evidently defendant's device does not copy 
the details of Cooney and Totten, for no charge of infringement is 
made under any of the many specific claims which cover their device. 
The only claim relied on is : 

*'ll. In a linotype machine, In oomhlnation with a removable magazine, a 
gate or guard movably connected to its upper end to prevent the accidental 
escape of the matrices when the magazine is separated from the machine." 

Undoubtedly this claim textually covers defendant's device, but the 
difficulty with it is that it covers every combination in which a gate for 
closing the mouth of the magazine is movably connected to the side of 
the mouth which it closes. If the old detached slab of wood or metal 
were hinged to the top of the magazine, so that when desired it could 
be folded over tlie top of the magazine chutes and fastened in that posi- 
tion by a hook or a bolt or a bit of string, the device would be covered 
by this claim. Neither Cooney and Totten nor any one else could prop- 
erly be granted a claim so broad as this ; it is manifestly invalid. 
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[J] The Homans patent deals with a multitude of diflferent improve- 
ments. The particular claim relied on is : 

'14. In comblnatlati with a supporting frame and a remoTable magazine, a 
movable matzlz-loeking device at the upper end of said magazine, and a spring* 
whereby said bar ia moved to confine the matrices as the magazine is moved 
from its operative position." 

[U] It is difficult to make out from the specification and drawing 
just how the central sliding bar 7' operates ; apparently as it is slid 
forward by a spring, teeth protruding from its side engagie each tooth 
with the top matrix in a chute. Defendant has a true cover for the 
throats of all the chutes, which is moved in or out of place by spring 
action, or by being forced out against spring action. We do not see 
how infringement can be made out, unless this claim 14 be held to 
cover any movable magazine cover affixed to the magazine (unless a 
cover be "movable," it is not true cover ; the word implying opening 
and closing) and operated by a spring. The art will not warrant any 
such broad construction, and defendant's device does not infringe. 

The Vise Jaw Patents. 
Rogers, 619,441 ; Morehouse, 826,593. 

[4] The Rogers patent is quite fully discussed in Judge Hough's 
opinion, and we fully concur in his disposition of its claims. 

[5] The Morehouse patent shows a device whereby the movable jaw 
can be locked and unlocked, and so moved to definite positions. We 
cannot agree with the plaintiff in his contention that the claims should 
be construed so as to cover, not only the device shown, but also any 
and all means within reach of the operator (in his seat at the keyboard) 
whereby the movable jaw of the linotype machine may be locked, un- 
locked, and moved to be set in a predetermined position, all by one 
hand at a single operation. Unless it can be so construed there is no 
infringement shown, for concededly the means employed by defend- 
ant for effecting the result are specifically different from those set 
forth by Morehouse. The decree as to these patents is affirmed. 

Mold Disc Support Patent. 

Rogers, 925,843. 

[S] As to this patent we are entirely satisfied to affirm on Judge 
Hough's opinion. 

Keyboard Lock Patent. 

Kennedy, 797,436. 

[7] As to this patent, also, we affirm on Judge Hough's opinion. 
The typewriter art is undoubtedly analogous, and the claim of this 
patent must be confined to the precise structure shown, if it is to stand 
at all 

Magazine Channel Patent. 
Mudheisen, 718,781. 

[8] Quotaticms from the patent and from the argument will be 
found quite fully set forth in the opinion of Judge Hough, with whose 
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conclusions we agree. The following additional suggestions may be 
added : It seems to us that the argument is needlessly complicated by 
harping on tlie distinction between "magazine channels," and "maga- 
zine channel entrances" as separate things. The place into which the 
matrix drops is practically the "entrance" or "throat" of the channel, 
whether the organized machine has or has not an entrance channel 
in advance of a magazine channel. If it were novel to make these 
throats of unequal widths, or unequal distances between their centers, 
and a useful purpose was thereby subserved, we cannot see why it 
was not an improvement which the inventor might properly claim. It 
seems evident that one advantage would be a gain in available space ; 
more entrance throats could be placed in the same row. But the fun- 
damental difficulty with plaintiff's case seems to us to be the circum- 
stance that he was not the first to point out that it might be desirable 
to have the magazine channels of unequal width. Concededly from 
the very beginning of the art the matrices have been of varying thick- 
ness. Cf. cap. W and 1. c. i. Mergenthaler in No. 347,629 says: 

**B represents the magazine — composed of a seri^ of independent vertical 
tubes, each of which is made Internally of suitable size to receive the par- 
ticular type \yhich it is designed to contain.*' Page 2, line 48. 

If the tubes or channels thus varied, one might presume that their 
throats or entrances would also vary. See, too, the following state- 
ment in No. 345,526 (page 3, line 84): 

"Magazine, — The magazine B consists, as shown in Flga 2, 8, 5, 15, and 24, 
of two parallel Tertical plates, g^ and intermediate sheet-metal partitions, h, 
the edges of which are seated in grooves formed in the plates, thus dividing 
the space between the plates into a series of matrix tube^ or channels cor- 
responding in width to the thickness of the matrices which they are to re- 
ceive. The partitions are to be made of exceedingly thin metal, in order tbat 
the tubes may be brought together at the base in the smallest space possible. 
Toward their upper ends the channels diverge, in order to produce mouths of 
increased width, so as to admit of the matrices dropping therein with certain- 
ty, and prevent a matrix designed for one tube from being carried accident- 
ally into the mouth of the next Kach tube is separated from the next by 
two partition plates Joined at the top and bottom, but separated between 
said points, as shown.*' 

Certainly, in view of these quotations from the prior art, this pat- 
entee cannot hold the broad invention of claim 2, viz. : 

"In combination with matrices of different thickness, a magazine having 
entrances of different widths corresponding to their respective matrices." 

As to claim 3, which adds the distributor to the combination of 
claim 2, he certainly cannot cover any and every distributor which 
would feed channels of unequal widths, but only the particular mech- 
anism which he devised so to feed them, and that, so far as we can 
make out, defendant does not use. 

The decree as to this patent is affirmed. 

Gear Patent for Keyboard Rolls. 

Bedell, 787,821. 

[8] To secure the proper escapement of the matrices from the 
magazine by the manipulation of the keys, it is necessary to interpose 
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certain pawls, cam yokes, etc. To their proper action it is necessary 
to have two rolls, which in the prior art were revolved by two short 
belts from a single driving shaft. It is important that these rolls 
should revolve in unison ; with separate driving belts this did not al- 
ways happen. Bedell's device has a single belt to one roll, connecting 
one roll with the other by a ge^. This device, a common one in 
many arts, insured absolute unison of revolution. The District Court 
hdd the patent invalid. 

If one were informed that matrices did not deliver properly be- 
cause one of the two keyboard rolls sometimes lagged behind the oth- 
er, and were further informed that this lagging was produced be- 
cause one or other of the rolls, whenever extra work was thrown on 
its driving belt, slipped or stretched, it would certainly not involve in- 
vention to correct the difficulty and make the rotation of both rolls 
uniform by the use of this well-known ge^r-wheel device. 

Appellant contends, however, that there was patentable novelty in 
discovering what the difficulty was. This is in line with many deci- 
sions, such as our recent one in Miehle v. Whitcock, 223 Fed. 647, 
— C. C. A. , and other cases therein cited. His brief says : 

"There had been a very serious problem, and maiiy efforts to correct the 
transposition of matrices." 

Evidence sufficiently persuasive to establish these propositions might 
result in a conclusion that the patent should be held valid ; but a search 
through the testimony has not revealed any evidence at all to that ef- 
fect. None is referred to in the brief. The decision of the District 
Court is affirmed. 

Magazine Support Patents. 

Dodge, 797,412; Homans, 830,436. 

[10] Prior to Dodge the machine was so constituted that, when 
it was necessary to change the magazine, it could be removed only by 
passing it and tfie heavy base frame secured to its under side upward 
and backward over an elevated bar in the main frame. As the maga- 
zine, when full, weighed more than 100 pounds this was a laborious 
task, sometimes requiring two men to accomplish it. Dodge placed his 
magazine detachably in a frame, and then hinged that frame to the 
machine in such a way that it could be released, and turned down- 
ward, carrying the magazine, which latter could then be readily re- 
moved from the frame. When the magazine was replaced on the 
frame, the latter could be turned upward into place and there fastened. 
Manifestly this was an improvement, and patentable ; but the difficulty 
with finding infringement results from the language of the claim. 
Possibly the prior art, of which there is little shown, would have war- 
ranted Dodge in taking a claim which would cover any method of at- 
taching the magazine carrying frame to the machine, so that it might 
be moved to a position which would make it easy to remove the maga- 
zine; but he took out no such claim. The one relied on reads: 

'*9. In a linotype machine, the combination of a main frame, a distributing 
mechanism thereon, a removable magazine arranged In receiving relation to 
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the distributor, and a magazine sustaining frame hinged a)t the end remote 
from the distributor, to swing upward and downward." 

In defendant's structure the magazine sustaining frame docs not 
swing upward and downward, like a trapdoor ; it has quite a different 
cycle of motion ; it is hinged nearer to its center than it is to the end 
remote from the distributor. Had the claim called for a sustaining 
frame "hinged at a point remote from the distributor*' there might be 
some ground for giving it a liberal construction; but, when it speci- 
fies a frame "hinged at the end remote from the distributor," its mean- 
ing is too plainly expressed to justify a construction which will cover 
defendant's structure. 

[11] Homans' patent deals with two magazines, separately remov- 
able, and an escapement mechanism for the matrices. It covers a 
combination of parts for removing the lower magazine as a separate 
invention by claim 7 : 

"7. In a linotyi)e machine, the combination of a main frame, an inclined 
removable magazine, and a secondary frame to sustain the magazine in its 
operatiTe position, said secondary frame movable bodily in an endwise direc- 
tion rearward and downward, with the magazine thereon, whereby the re- 
moval and application of the magazine is facilitated." 

The lower magazine is removably seated on a skeleton frame having 
longitudinal side plates containing slots and supported by studs on the 
main frame extending into the slots. When the magazine is to be 
removed, the magazine sustaining frame is drawn backward being sup- 
j>orted and guided by the studs and by some rollers on the main frame. 
This movement has the "double effect of carrying the magazine rear- 
ward and outward from the frame and also of tipping it rearward 
and downward," so that it is conveniently positioned for removal of 
the magazine from the skeleton frame. Homans' first movement is 
downward from the escapement; then a rearward horizontal motion 
at right angles to the downward movement ; then a swing downwards. 

In defendant's device the magazine frame has on its underside near 
its center an arm or bracket about a foot long, the lower end of 
which is pivoted on a shaft mounted in the main frame, so that the 
arm acts like the spoke of a wheel. As it is pulled out of normal, the 
frame moves in the arc of a circle upward, rearward, and downward. 

It will be seen that both these devices diflFer materially from the 
Dodge device, where the frame, with no rearward movement at all» 
dropped down in situ like a trapdoor. Judge Hough found inf ringje- 
ment mainly because there was, as he held, "full mechanical equiva- 
lence in the two motions." We do not concur in this conclusion. Pre- 
sumably the securing of a backward movement in addition to the down- 
ward movement constituted an improvement over Dodge, but Homans 
was not the first to secure such movement. In the patent to Rogers, 
803,928, November 7, 1905, the magazine is "adapted to be tipped up- 
ward at the front and then drawn rearward in a horizontal direction 
from the main frame." The cycle of movement of defendant's device 
resembles Rogers' as closely as it does Homans'. The latter is not en- 
titled to cover every mazagine frame "movable bodily in an endwise 
direction rearward and downward"; the combination of parts by 
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which such motion is secured in defendant's device differs from the 
combination of Romans'. As to this claim, therefore, the decision 
of the EHstrict Court is reversed. It may be noted that the Rogers 
patent was not discovered until after decision below, and was inserted 
in the record by stipulation of counsel and consent of Judge Hough. 

Mold Support Patent 
Dodge, 739,996. 

[12] As to this patent we do not think it necessary to add anything 
to the opinion of the District Judge. 

Except as to Romans, No. 830,436, as indicated above, as to which 
decree is reversed, the decree of the District Court is affirmed, with 
costs. 



CHESHIRE v. COX MULTI-MAILEB CO. 

(drcQlt Court of ApjpealB, Seventh Circuit October 5, 1915. Bebearlng 
Denied January 3, 1916.) 

No. 2202 

L Patentb ^=»328 — ^Validitt and Infbinqement — Feebkb fob Pbiwtino 



The Brewer and Cheshire patent, No. 971,245| lor a feeder for printing 
presses was the Joint inyention of the patentees, was not anticipated, and 
discloses patentable invention; also held infringed. 

2. Patents «=>91 — Joint Invention — ^Pbesumption fboic Gbant. 

It requires clear i>roof to overcome the presumption of Joint invention 
created by the grant of the patent. 

[Ed. Note.— For other cases, see Patents, Cent Dig. S§ 121-123; Dec. 
Dig. <e=»91.] 

3. Patents «=»92 — Pbbsons Entitlsd to Patent—Joint Inventors. 

An invention may be Joint, although both patentees did not hit upon 
the same inventive thought at the same time, but eadi contributed 
separate, but essential, elements of the combination. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. | 124; Dea Dig. 
«=>92.1 

Appeal from the District Court of tlie United States for the East- 
cm Division of the Northern District of Illinois; Julian W. Mack, 
Judge. 

Suit in equity by Carey A. Cheshire against the Cox Multi-Mailer 
Company. Decree for defendant, and complainant appeals. Re- 
versed. 

Appellant brought this suit to restrain infringement of patent No. 971,245, 
granted September 27, 1910, for a feeder for printing presses, to Brewer and 
Cheshire. The device is one for expediting the feeding of books and pamph- 
lets, through feed rolls, to printing or type cylinders. Appellee contends at 
the outset that, while the patent was granted to the two, it was In fact the 
invention of only one, Cheshire. Both of them were engaged in seeking a 

^B»FOr other casea 9ee lamt topic ft KET-NUMBEA in all Key-Numbered Dlgeats & Indexes 
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feeder which would seire as a substitute for manual feeding. Cheshire was 
an inventor; Brewer was an engineer. The former finally hit upon the 
idea, so he testifies, that books and pamphlets might be segregated from each 
other by causing them to be held in the hopper, in a curved position, so that 
either the top or bottom book or pamphlet would stand out from the body of 
the books or other articles to be passed on to the printing cylinder to such a 
degree as to engage the vertically adjustable feeder points. These latter 
were provided by Brewer. He also suggested the base plate with upwardly 
curved edges, which was at first made fiat, and then, at Cheshire's sugrgestloii, 
curved downwardly at the edges. Both of them worked at the combination, 
and finally agreed on a device which had a concave reciprocating base plate 
curved transversely of its path of travel and having feed fingers to expel 
the lowermost book or pamphlet on the base plate. 

Appellee further contends that by the patentees' action In the Patent 
Ofiice they abandoned the broad invention which appellant now insists on, and 
accepted that found, as it asserts, in the limited character of the claims. 
Original claim 1 called for a hopper having a curved base, which should sup- 
port the articles therein in curved positions, for the purpose stated. Claim 1 
as granted calls for a reciprocating base plate having its side edges higher 
than its center, ''so that articles to be printed resting thereon will lie in 
curved positions," causing their longitudinal central portions to be spaced 
apart, a stationary hopper, and a finger on the base plate to enter between 
the two lower articles at their spaced longitudinal centers. Original claim 2 
calls for the reciprocating base plate, having its top surface curved, station- 
ary hopper members to hold books, etc., to permit the lower one to project be- 
yond the hopper members. Claim 2 of the patent covers a concave recipro- 
cating base plate curved transversely of its path of travel to support articles 
so that they will stand spaced apart, stationary hopper members designed to 
hold books, etc., on the base plates, and to permit the lower one to extend 
beyond the base plate, and a finger on the base plate to enter between the 
two lower books, etc. Original claim 3 is for two curved hopper members, 
means for adjusting them toward and from each other, and a hopper member 
between said curved hopper members. Allowed claim 3 is for two recipro- 
cating base members curved transversely of their line of travel, means for 
moving them from and towards each other, a central reciprocating member 
detachably supported between them, stationary hopper members to hold books, 
etc., on the reciprocating base members, and means carried by said base mem- 
bers for engaging the lower book, etc. Original claim 4 is for two curved 
hopper members, means for adjusting them to and from each other, and a 
central hopper member designed to be' supported between said curved hoi^)er 
members, the latter having a flat top. Present claim 4 calls for a recipro- 
cating support member, a cross-head thereon, two segmental base plates 
adjustably affixed to the cross-head, and feeder fingers at one end of the 
base plates. Original claim 5 covers a reciprocating support member, a cross- 
head thereon, two segmental base plates, an adjustably fixed head, feeder 
fingers at one end of said base plates to said cross-head, and also at one end 
of said base plate members. Claim 5 of the patent calls for a base member, 
a feeder finger thereon capable of up and down movement and having an 
inclined lower end, a contractable spring to hold the yielding finger down- 
wardly, and a set screw to engage the inclined end, for the purposes stated. 

Originally there was presented a sixth claim. The patent has no sixth 
claim. It called for a base member with feeder finger mounted upon It 
capable of up and down movement, having an inclined lower end, a contract^ 
able spring to hold the yielding feeder finger downwardly, and a set screw 
designed to engage the inclined end, for the purposes stated. This claim is 
embodied In claim 5 of the patent. Each of the original and allowed claims 
calls for a combination. The specification discloses the object of the invention 
to be "to provide a feeder for printing presses of simple, durable and inex> 
pensive construction, especially adapted for use in feeding books or pamphlets* 
and so arranged that it may be readily and easily adjusted to fit books or 
pamphlets of different sizes, and also so arranged that the feeder fingers may 
be made to firmly engage the lower one only of the pamphlets or books, and 
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said lower one may then be readily and easily moved from under the pile of 
books contained in the feeding hopper." Figure 1 of the drawings is here re- 
produced: 

The preferable form of base plat^ as 
^ _ shown in said Figure 1 and in the spec- 
ification, has a flat center with seg- 
mental or curred base plate on either 
side thereof, and this base plate forms 
the base of the hopper upon which the 
articles to be fed are placed in a curved 
position. About the base plate there is 
a hopper of ordinary constniction for 
holding pamphlets or articles on the 
base plates against longitudinal move- 
ment. These are horizontally arranged 
rods (25) with vertical rods {26) adjust- 
ably connected therewith. The vertical 
rods are designed to engage the side 
and end edges of the books, pamphlets, 
or other articles lying on the base 
plate. These hopper rods are numbered 25 and 26 in the drawings. There 
is mounted upon the frame of the printing press a reciprocating sup- 
porting bar numbered IS, capable of movement toward and from the feed 
rollers, and extending transversely from this bar is a cross-head num- 
ber U. Adjustably mounted on the cross-head 14 of the printing press are 
two block numbered 15 secured to the cross-head by the set screws 16. In 
the preferable form of base plates shown in the drawings the base plate 
may be raised or lowered by means of the screw threaded rod numbered 
17 in the drawings, which rod runs through the block 15 of the printing press, 
as shown in the drawing, and these base plates may be adjusted toward and 
from each other by sliding the blocks on the printing press numbered 15 
on the cross-head of the printing press numbered 14* At the end of the curved 
base plates is a series of feeding fingers capable of vertical movement and 
having feeder points at their upper ends. These are shown in the drawing 
and numbered 20. The finger points are adjusted relative to the base plate by 
set screws 2S as shown in the drawings. In practical use the books or 
pamphlets to be printed or fed are placed upon the curved base plate, and they 
will obviously assume a curved position and their upper edges will engage 
each other, and many articles so placed on the curved base plates will stand 
qmced apart from each other at their longitudinal centers, and all articles 
when placed thereon will engage each other more firmly at their upper edges 
than at their longitudinal centers. When the base plate Is moved forward 
towards the feed rollers, the feeder fingers will engage the lower book, 
pamphlet, or article lying thereon, and this article will be carried on the 
base plate toward the feed rollers, and as the book, pamphlet, or article to 
be fed enters between the feed rollers It will be flattened out, so it will enter 
between the printing rollers in flat position. It is stated in the specification 
for letters latent that a number of advantages are gained by having the 
hopper made in curved shape instead of flat, one of these advantages being 
that the feeder fingers will more readily enter between the books or pamph- 
lets on account of the fact that their central ix»rtions stand spaced apart, and 
another advantage is that the books or pamphlets will slide relative to each 
other more readily because the edges only thereof are in engagement with 
each other. 

It will thus be seen that the Invention consists of a curved reciprocating base, 
curved transversely of its path of travel, with feeder fingers at one end 
thereof to expel the lowermost article thereon. After the patent In suit was 
issued, appellant advised appellee's general manager, Tomllnson, that the de- 
vice was in operation In Chamberlain Printing Company's plant at Des Moines, 
Iowa. This party went to see It, and at once expressed a wish for a license. 
These negotiations were later continued by mail and again orally. The same 
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party, after he had seen the patented device, ordered a drawing thereof made 
called "assembly drawing Woman's World machine," with the purpose of 
having a device like appellant's put upon the "Woman's World" machines, and 
did so. Appellee claims to have been unable to make appellant's device work 
well upon the "Woman's World," because the leaves would catch on the 
gate. In the meantime, having failed to come to terms with appellant as to 
a license contract, appellee consulted counsel, and was advised that appel- 
lant's patent was not valid as to its broad features, because of the proceeding 
in the Patent Office and the prior art Appellee thereupon proceeded to ap- 
propriate the main features of the patent. It claims to have found that ap- 
pellant's theory of resting the edges of the articles in the hopper, so as to 
provide space between the two lower articles and permit the insertion of the 
feeding points therein, was wrong in theory as to the work on the "Woman's 
World." It therefore, among other changes, lessened the curve of the base 
plate, so it contends, which It made in one section, in order, It asserts, that 
the articles in the hopper might avoid spacing, and provided a beveled block 
in front of the feed gate, and other means to force the bottom article against 
the mass above so that it would not catch on the gate, using the curved base 
only as a means for Imparting stiffness to the sheet so that it would yield 
to the push of the feeding point, and making the finger contact with the edge 
of the article to be protruded rather than enter the space above it The bev- 
eled block is about one-eighth to one-sixteenth of an inch high. The feeder 
point elevations, too, are very slight Other minor changes were made in ad- 
Justing the device to the "Woman's World" needs. There is nothing in the 
specification, drawings, or claims of the patent which prescribes the degree of 
curvature of the base plates, except the description of the results to be at- 
tained, such as spacing. In rejecting original claims 1, 2, 3, and 4, the 
examiner cited a number of patents in the prior art None of these are in 
the record, nor does it appear in Just what respects the examiner found an- 
ticipation, except, as stated by him, that the reciprocating plate of Sullivan 
and the reciprocating separator of Wright, are curved. The trial court found 
there was no infringement but did not pass upon the validity of the patent in 
suit The bill was dismissed for want of equity. 

Thomas A. Cheshire, of Des Moines, Iowa, for appellant 
Frank T. Brown, of Chicago, 111., for appellee. 

Before BAKER and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
Unless there is novelty m the combination of a reciprocating, con- 
cavely curved base plate, curved transversely of its path of travel, 
with means for engaging the lowermost article in the hopper and for 
adjusting the parts of the base plate toward and from each other, 
appellant's device is devoid of novelty. The curved reciprocating 
base plates, curved transversely of their line of movement, constitute 
the genius of the invention. If there was no joint invention, then 
also the patent is void. 

It will be observed that the original claims 2 and 3 were indefinite 
in form for the want, among other things, of a clause requiring the 
base plate to be curved transversely of its path of travel. In the ab- 
sence of the prior art, we may well assume that this alone may have 
differentiated them from the references in the patent office. Com- 
parison of them shows that they failed in other respects to properly 
describe the invention for the purposes set out in the specification. 
New claim 1 is simply an amplification of original claim one, which 
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makes reference to the specification instead of making a full recital, 
and in other particulars. We do not consider the statement of claims 
1 and 2 as to spacing apart as functional. It is a matter of common 
knowledge that the placing of leaves or pamphlets in a concave posi- 
tion has a tendency to engage the edges of the articles with the curved 
sides of the base plate, and to a degree release the lower article along 
its longitudinal center from the bulk. This is true of any appreciable 
curve, the spacing diminishing with the decrease of the curve. The 
statement of claim 1, "so that articles to be printed resting thereon 
will be in curved positions with their side edges elevated and so that 
the lower one of said articles will have its longitudinal central portion 
spaced apart from the article above it," is therefore a mere declara- 
tion of what the effect of a curve is, and in no sense proclaims a func- 
tion. Were the claim to call for a certain degree of curvature to pro- 
duce a certain definite effect, it might be objectionable. We conclude 
that the difference between claim 1 as allowed and original claim 1 is 
simply one of form, and does not effect an abandonment of any of the 
essential features of the original claims, by the claims as allowed, and 
do not consider the objection well taken. We are, however, of the 
opinion that the changes in the form of the original claims as disclosed 
in the new may well, in the absence of the prior art, be deemed to 
have removed whatever of anticipation the examiner found in the 
prior art. What were the character and form of the reciprocating 
curved plate of Sullivan and the reciprocating separator of Wright, 
we are not advised. Presumably they were not deemed of importance 
in the present suit. 

While, of course, curved receptacles for holding pamphlets and the 
like, in connection with printing devices, are not new, yet there would 
appear to have been something new in the combination of the patent. 
Appellee's manager seized upon the idea with avidity. It operated 
successfully at high speed, doing the work of a number of human 
hands. With some classes of work it seems to have needed further 
adjustment, such as the work on the "Woman's World," but as a con- 
cept it took the field. It does not appear that it had ever been prac- 
tically applied to the printing art. We are satisfied from the record 
that the idea worked a great improvement in labor saving, and has 
been of real value. The basic idea was the combination of the curved 
reciprocating base plates curved transversely of their path and having 
finger points to expel the lowermost article. These we consider some- 
what broadly patentable in combination, sufficiently so to dominate 
ordinary means for effectuating them, with a liberal range of equiva- 
lents. 

[2, 3] We are not impressed with appellee's contention that the in- 
vention was not a joint one. That both patentees worked upon the 
combination and contributed ideas which were incorporated therein is 
plainly disclosed in the record. The combination is a unit. Each ele- 
ment pervades the whole of the basic features of the patent. Brewer 
contributed the adjustable feeder fingers and the curving of the base 
plates with its edges upward. Cheshire suppUed the oSier items of 
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the combination. It requires clear proof to overcome the presumption 
of joint invention created by the grant. Priestly v. Montague (C. C.) 
47 Fed. 650; Page Woven Wire Fence Co. v. Land (C. C.) 49 Fed. 
936 ; 1 Hopkins on Patents, p. 27. It is not necessary that both pat- 
entees should have hit upon the same inventive thought at the same 
time. Worden v. Fisher (C. C.) 11 Fed. 505. The invention may be 
joint, though some of the elements are contributed by but one of the 
patentees. Quincy Mining Co. v. Krause, 151 Fed. 1014, 1017, 81 C. 
C. A. 290; Vrooman v. PenhoUow, 179 Fed. 296, 102 C. C. A. 484. 
The objection is a formal one, and, in the present case, deemed not 
well taken. 

Therefore we conclude that the patent in suit is valid, and pro- 
ceed to the question of infringement. Appellee's contention that it 
avoided the patent by reducing the curve of its base plate is indefinite. 
There is no prescribed curve to the base plates of the patent Ap- 
pellee insists that its curve is merely for the purpose of giving a stiffen- 
ing effect to the lower pamphlet or article to be advanced by the feeder 
fingers. This advantage, if it be one, would be more marked where 
the curve is considerable. If appellee's curve be less than appellant's 
the difference would be one of degree. There would still be a spacing 
effect. If appellee's device produces no such effect, then why is it 
f oimd necessary to supply a beveled gate block, so as to press the lower 
article against the superincumbent mass? It is inevitable that the 
longitudinal center of the pamphlet or other article should be spaced 
by the concave base plate at least up to the gate block, which has an 
almost inappreciable elevation, and the object of which seems to be 
to flatten tfie articles so that they will pass under the so-called feed 
gate to the rollers. This block is not a part of the curved base feed- 
ing device, buit is attached to a cross bar situated below the feeding 
device. Appellant provides for the feed to the printing rolls in a like 
flat condition by means of feed rolls, and the evidence shows that 
under ordinary conditions the provision is adequate. We find there- 
fore that appellee's device used in the construction of the "Woman's 
World" has the spaced longitudinal center. The so-called gate block, 
if an improvement, is nothing more than that. The principle of opera- 
tion is the same in both feeders. 

Appellee claims that its feeder finger does not enter the space be- 
tween the two lower articles in the hopper, but engages the body of 
the lower article. This finger is adjustable to meet the variation in 
thickness of the article to be advanced. If desirable, appellee's op- 
erator could adjust it within the space or at any operable point below 
the top of the article. It is nothing more than an equivalent of ap- 
pellant's arrangement The fact that appellant's curved base plates are 
made in three sections, while appellee's are constituted of one piece, 
does not constitute a patentable difference between the two or modify 
the combination of the patent. They operate in substantially the same 
way. Their functions are the same, and the concept of the two is 
practically identical. It is urged that the "Woman's World" device was 
so modified as to come within the patent, if it did so come, by parties 
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other than appellee, after it was installed. This contention we find 
to be not sustained. We are clearly of the opinion that appellee has 
appropriated the substance of appellant's invention. Whether or not it 
has made improvements thereon need not be now passed upon. That 
can be taken into consideration on the accounting. 

The decree of the District Court is reversed, with direction to grant 
the injunction as prayed and order an accounting. 



SANITARY STREET FLUSHING MAOH. CO. ▼ CITY OF AMSTERDAM. 
(Circuit Conrt of Appeals, Second Circnit December 14, 1915.) 

No. 161. 

PinNTS ^=»328 — INVBINOEMENT — STREET- FLUSHING MACHINE. 

The Ottofy patent. No. 795,059, for a street flashing machine, held in- 
fringed by a machine which, as used by defendant, discharged the stream 
of water onto the pavement at an angle of less than 20 degrees. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by the Sanitary Street Flushing Machine Company 
ag;ainst the City of Amsterdam. Decree for complainant, and de- 
fendant appeals. Affirmed. 

For opinion below, see 225 Fed. 389. See, also, 216 Fed. 190. 

This cause comes here upon .appeal from a decree holding a patent 
valid and infringed. The patent is No. 795,059, granted July 18, 
1905, to Leopold F. Ottofy, for a "street flushing machine." The 
specification states that "in flushing or washing devices it is necessary 
to localize the distribution of water and to have it strike with consid- 
erable velocity at an angle depending upon the nature of the surface, 
so as to have first a scouring and then a flushing effect to carry off 
before it the loosened material." It is necessary to quote merely the 
first claim, which sufficiently indicates the combination of the patent : 

1. "In a traveling street washing machine the combination with a tank 
adapted to contain water under pressure of a nozzle or nozzles located near 
tlie plane of the points upon which the machine Is supported, and having nar- 
row elongated delivery apertures which open towards the front of the machine 
and are substantially parallel to said plane, said nozzles being constructed to 
deliver water under pressure nearly parallel to said plane." 

The opinion of Judge Ray from which this appeal is taken will be 
found in 225 Fed. 389. 

Duell, Warfield & Duell, of New York City (C. H. Duell, F. P. War- 
field, H. S. Duell, and R. W. France, all of New York City, of coun- 
sel), for appellant. 

Edwards, Sager & Wooster, of New York City, for appellee. 

Befo re LACOMBE, COXE, and ROGERS, Circuit Judges. 

t=>For otiier casw bm eame topic & KBT*MUMBBR in all Kty-Number«d DlgeBU & ladexef* 
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LACOMBE, Circuit Judge (after stating the facts as above). Few 
patents have produced such a voluminous collection of judicial litera- 
ture as this one has. It was last before us with an alleged infringing 
device in January, 1914, in the cause entitled St. Louis Trust Com- 
pany v, Studebaker Company, opinion reported 211 Fed. 980, 128 C. 
C. A. 478. We then enumerated the prior decisions, as follows : St. 
Louis Street Flushing Machine Company v. American Street Flushing 
Machine Company, 156 Fed. 574, 84 C. C. A. 340. The same suit 
produced opinions reported in 180 Fed. 759, and 192 Fed. 121, 112 
C. C. A. 582. American Street Flushing Company v. D. ConnoUy^ 
Boiler Company, a long opinion by Judge Hazel (not reported), which 
was affirmed by tis in 198 Fed. 99, 117 C. C. A. 285. When the pat- 
ent was last here we stated that in the opinions enumerated above 
there would be found a sufficient statement of the facts relating to 
invention, prior art, and construction of the claims, and then discussed 
some references to the prior art which had not been theretofore con- 
sidered. We reaffirmed the validity of the patent, frequently sustained 
in the earlier decisions, and discussed the scope of the claims at some 
length, concluding with this statement : 

'*As to the machine now alleged to infringe, the testimony is conflicting, but 
we are inclined to think the defendant's witnesses have based their statements 
more on careful measurements and less on estimates. Upon the whole, we 
think it has been shown that defendant's machines as made and operated do 
not deliver the stream at a less angle than 25 degrees, which seems to be a 
satisfactory arrangement for modem streets and is not an infringement of the 
patentee's device. We are also satisfied that defendant's machine has all the 
elements of the patent claims, except the angle less than 20 degrees, and that 
it is a very simple and easy Job to modify it, so that it will be a complete in- 
fringement The mere lengthening of the pipes a very few inches, and a 
trifling regulation of the position of the nozzle, will make any one of the de- 
fendant's machines an infringing device. As at present organized, these ma- 
chines would probably not commend themselves to a municipality which bad 
streets paved with cobble or blocks with earth interstices; but the changes 
which would adapt it for use there are so slight that there must be a constant 
temptation to make them. However, until that temptation has been yielded 
to, we cannot find that the patent has been infringed, and therefore afiirm the 
decree dismissing the bill, with costs of this appeal to defendants." 

When this deliverance was filed we assumed that, in the absence 
of some additional bit of prior art not theretofore presented (and none 
is here presented), there would be an end of judicial discussion as to 
the validity of the patent, or the construction of its claims. Our as- 
sumption has proved to be fallacious. Since then these questions 
have come before the courts in Sanitary Street Flushing Machine Com- 
pany V. Studebaker Company (October 9, 1914, District of New Jersey) 
229 Fed. 591 ; Same v. City of St. Louis Quly 8, 1914, Eastern Dis- 
trict of Missouri, not reported) ; Same v. City of Kansas City (Octo- 
ber, 1914, Western District of Missouri, not reported); Kansas City 
V. Sanitary Street Flushing Mach. Co. (C. C. A. 8th Circuit) 224 Fed. 
964 140 C. C. A. 456. 

The suit which was before us in 211 Fed. 980, 128 C. C. A. 478, 
was brought against the Studebaker Company, a manufacturer of 
street flushing machines. The suit now at bar is brought against the 
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city of Amsterdam, which uses a street flushing machine, and the de- 
fense is conducted by the Studebaker Company, which made that 
machine and sold it to the city of Amsterdam. 

The quotation above from our last c^inion did not seem to us to 
be especially obscure; indeed, when we defined a precise angle of 
delivery (20 degrees), we supposed the last element of uncertainty in 
the construction of the claims was ehminated. Judge Ray evidently 
found no difficulty in understanding what we held. He says: 

"I assume from the language of the Circuit Court of Appeals above quoted 
that when one of these Studebaker machines has its nozzle so attached and 
set that it will and does, when in use, discharge the water or a considerable 
part of it onto the pavement, even a part of the time, within the prohibited 
degree of actual contact — ^that is, within the angle of 20 degrees— it becomes 
an infringing machine.'* 

This assumption of Judge Ray is entirely correct, and since this 
suit is against a user only it makes not a particle of difference who 
made the machine, nor in what condition it was when it left the mak- 
er's factory and came into the possession of the user. The only ques- 
tion to be considered is : As used, does it infringe ? 

The cause was tried in open court. Judge Ray had the benefit of 
hearing and seeing the witnesses, and found that the defendant the 
city of Amsterdam had used a Studebaker machine with the nozzle so 
attached and set as to discharge within the prohibited degree. There 
is much testimony in the record about a so-called "Rensellaer" ma- 
chine; but, since the user of that machine is not a defendant here, 
the testimony is unimportant. Perusal of the testimony of the wit- 
nesses who testified to this Amsterdam machine suggest not the slight- 
est ground for reversing the District Court on that simple finding of 
fact. 

Since that is the only question left in the case, the decree is affirmed, 
with costs. 
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ALLE3N AUTO SPECIALTY CO. ▼. BAKER. 

(Circuit Court of Appeals, Second Circuit December 14, 1915.) 

No. 124. 

Patents ^=s>328 — Invention — Covebino fob Automobile Tibes. 

The Nathan patent, No. 799,662, for a covering for automobile tires, 
designed to protect spare 'tires when carried on a machine from rain and 
dust, held void for lack of patentable invention. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Allen Auto Specialty Company against E. G. 
Baker, Decree for complainant, and defendant appeals. Reversed. 

The decree of the District Court held valid and infringed claim 1 
of letters patent No. 799,662 granted to Benjamin Nathan on Sep- 
tember 19, 1905, for a covering for automobile tires. 

Cyrus N. Anderson, of Philadelphia, Pa., for appellant. 
Howson & Howson, of New York City (Hubert Howson, of New 
York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The patent in controversy relates to covers 
for inclosing tires for automobiles or other vehicles and is designed to 
protect the extra tires carried on the vehicle from the deteriorating 
effects of rain and dust. The claim which sufficiently describes the 
patented device is as follows : 

'*A cover adapted, when closed about a tire, to form an annular tube, the 
opening to receive the tire being from the front and all exposed edges of the 
cover In Its closed or tubular form being overlapped in the same general 
direction, to shed rain when the cover and its inclosed tire are hung up." 

The wisdom of inclosing the extra tires carried on motor cars was 
apparent from tiie beginning of their use and cases of waterproof 
material were early adopted for the purpose. It required no inventive 
skill to discover that if rain were to be excluded the upper flap of 
the cover must overlap the lower flap, otherwise the water would find 
its way between them and would soon reach the inclosed tire. 

At the date of the application, December 20, 1904, the principle of 
overlapping for the purpose of shedding water was as old as shingled 
roofs. To keep an object dry it is necessary to cover it so that the 
joints of the inclosing material are water tight and do not permit the 
water to find its way between them to the interior of the covering. 
As is said by the District Judge : 

"In this way, when the tire is kept upright, there is no crack in the tire 
cover which will not shed the rain. At both top and bottom the cover 
presents the familiar overlap which is used In so many devices for shedding 
rain." 

€=9For oUier casea ■€« same topic ft KBY-NUMBBR in ali Key-Numbered Digests ft ladexea 
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Evidently the learned judge was in doubt on the question of inven- 
tion for he says : 

"Of course, I need not say that it was the commonest expedient to put a flap 
over the part where you wanted to shed the rain. We are all familiar with 
tbat, in a hundred different situations.*' 

We cannot agree with him that it required more than the skill of 
the mechanic to apply a well known method of keeping out rain to a 
new article. The material and the method of using it ^ere at hand 
and all that was necessary was to adapt and apply them to the new 
object — ?L suit case, a shoe, a carriage top or a tire cover. The 
method of keeping out rain by waterproof or water shedding joints 
was concededly old, and Nathan's problem was to apply the well known 
principle to a rubber tire case. The prior art told him, what was 
indeed a perfectly obvious fact, that if the upper flap of the case is 
so fastened that its edge covers the lower section, the rain as it descends 
will be carried down past the inner edge and therefore no water can 
reach the tire inside the case. No one with such a problem to solve 
would think of having the lower edge overlap the upper edge for im- 
mediately a groove would be formed which would stop the flow of 
the water and permit a large part to And its way into the inside of 
the case. It would seem that no one possessing even a limited amount 
of mechanical skill would think of leaving this opening to the inner 
side of the covering entirely unprotected; as well might one begin 
to shingle a roof from the top. Such coverings or guards as Nathan 
describes were constantly made in garments and analogous structures 
to keep out rain and were well known at the date of his application. 

The moment the advisability of keeping the rubber tires free from 
rain was apparent, it would, we think, have occurred to the ordinary 
mechanic to cover the sections so that tfie water would pass beyond the 
inner folds and not be delivered to the inside of the case. It is diffi- 
cult to imagine a mechanic of ordinary intelligence who would leave 
the passage open when the obvious and natural thing to do is to cov- 
er it. 

The decree is reversed with costs. 
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WITZEIi et al. ▼. BUTLER BROS. 

(Circuit Ckmrt of Appeals, Second Circuit November 9, 1915.) 

No. 128. 

Patents ^s>328 — ^VALXDnr and Infbinoement — ^Wibb Mattbess. 

The Witzel reissue patent, No. 13125 (original No. 921,494), for a wire 
mattress having its sides extended and turned up at right angles to form 
a side guard to prevent the hair mattress from spreading, claim 23, con- 
strued in the light of the prior art and the proceedings in the Patent 
Office, must be limited to a construction having auxiliary lugs or springs 
to maintain the lengthwise tension of the side guards, and, as so con- 
strued, held not infringed. Claima 19, 20, 22, and 24 also held not In- 
fringed. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Charles J. Witzel and the Englandor Spring Bed 
Company against Butler Bros. From the decree (229 Fed. 197), both 
parties appeal. Affirmed in part, and reversed in part 

This cause comes here upon cross-appeals from a decree In a suit for in- 
fringement of United States reissue patent No. 13,125, granted June 28, 1910, 
to Oharles J. Witzel, for a wire mattress. Judge Learned Hand dismissed the 
biU as to claims 19, 20, 22, and 24 ; he held claim 23 to be valid and infringed. 
Each side appealed from so much of the decree as was adverse to its con- 
tentiona 

The patent came first before a court in Witzel v. Berman (D. O.) 212 Fed. 
447, when Judge Mayer held it valid and infringed. This court affirmed that 
decision in 212 Fed. 734, 129 C. C. A. 344. SubsequenUy, in the present suit 
against Butler Bros., Judge Learned Hand granted a preliminary injunction. 
Vpon appeal we held that, in view of a debatable question as to claim 23. 
we were not Inclined to reverse the order granting a preliminary injunction, 
as "more light on the subject may be obtained at final hearing." 221 Fed. 
947, 137 0. C. A. 517. The opinion now on appeal will be found in 229 Fed. 197. 

So much has been quoted from the patent, and so much stated as to the 
facts, In these prior opinions, that it would involve unnecessary repetition to 
set it all out again. The earlier opinions may be consulted for a fuller state- 
ment of the questions involved. 

C. A. Weed, of New York City (Livingston Gifford and John R. 
Nolan, both of New York City, of counsel), for complainants. 

Samuel E. Darby, of New York City (Charles Neave, of New York 
City, of counsel), for defendant. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges.' 

LACOMBE, Circuit Judge (after stating the facts as above). The 
patentee states that the object of his device is not only to hold the hair 
mattress in place on the wire mattress, but also to prevent its unsightly 
spreading. This is accomplished by extending the sides of the wire 
mattress and then bending them up at right angles, so that they will 
act as side guards to maintain the hair mattress in its original boxlike 
form and shape. These sid,e guards are themselves stiffened and held 
in place by reinforcing strands, which, as stated in the specifications 
and shown in the figures, are kept rigidly in taut position by auxiliary 

^=:>For other cases see same topic & KEY-NUMBER in all Key -Numbered Digests ft Indexes 
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Springs between the lugs, to which the reinforcing strands are attached, 
and other auxiliary lugs bent up from the cross straps at the head and 
foot of the wire mattress. Manifestly these auxiliaries played an im- 
portant part in the combination, because they kept the bent-up side 
guards in taut position, taking up any slack which the inherent elas- 
ticity of the side guards was not sufficient to prevent. 

When this patent first came before us upon appeal in the Herman 
Case, we held that, although Witzel's device was not as great an in- 
vention as he contended it was, nevertheless he was the first who held 
the hair mattress securely and firmly in place on the wire mattress, 
preserving its boxlike symmetry, and that in view of the clumsy and 
bungling devices of the prior art, as disclosed in the record, the pat- 
ented striicture required an exercise of inventive genius. We ex- 
pressly declined to look into 11 patents not cited in the answer, or of- 
fered in evidence, or referred to in the District Court. 

Having thus found patentable invention in the patent, it was not 
difficult to discover infringement in Berman's mattress. His side 
guards of woven wire were not turned up from the bottom, but were 
separate pieces, which, however, were fastened to the bottom fabric 
by a strand of wire — ^ manifest equivalent. Moreover he used — cer- 
tainly we were satisfied from the exhibit (see our second opinion) that 
he used — one auxiliary spring at the foot of each side guard, while 
patentee's preferred structure showed three at each end. Moreover, 
his single auxiliary spring was badly located, at the bottom instead of 
the top of the side guard. In consequence Herman's device seemed to 
us unsatisfactory, as not calculated to stand up in service; but it did 
include both Witzel's elements — a woven fabric turned lip from the 
bottom and an auxiliary spring to preserve tension and take up slack. 
The appeal was from a decree finding infringement; since infringe- 
ment was evident, there was no necessity for going into any analysis 
of the claims; injunction and accounting had been properly decreed 
against him, so we merely affirmed. 

The patent next came up on appeal from preliminary injunction in 
this cause; on that appeal it became necessary to examine the claims. 
We found that a device which, although meritorious, wa§ extremely 
simple, susceptible of being covered by 2 or 3 claims, had been through 
the ingenuity of applicant and examiner expanded to 24 claims. See 
our comment thereon in 221 Fed. 947, 137 C. C. A. 517. 

Analyzing the claims relied on, we found that all save one (No. 23) 
included as an element either auxiliary coil springs or some equivalent 
thereof, which took up slack and maintained tension, otherwise than 
by the inherent elasticity of the side guard itself. Since apparently the 
only preservative of tension in defendant's device was the inherent 
elasticity of the side guard (the woven fabric plus the strengthening 
strand), it seemed to follow that all the claims other than No. 23 were 
not infringed, because, in one or another form of words, each of them 
included as an element to insure permanent operative action of the 
side guards some auxiliary tensional force reinforcing the inherent 
elasticity of the side guards. This conclusion was indicated in our 
opinion, and the trial judge in view of that indication has held that 
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none of these other claims are infringed by defendant's structure. The 
record now before us leads to the same conclusion, and his decision as 
to those claims is affirmed. 

There remains claim 23, which does not include any auxiliary ten- 
sional device, and therefore, as we said in our last deliverance, textu- 
ally covers defendant's device. As the record stood on the first ap- 
peal, it will be remembered that it indicated there was much prior art, 
which we felt we were not at liberty to consider, because it had never 
been presented to the District Court. On the second appeal, from pre- 
liminary injunction, we said that "in view of the former holdings as 
to this patent we are not now inclined to reverse the action of the Dis- 
trict Judge in granting preliminary injunction." Of claim 23, which 
textually covered defendant's device, we said : 

"If the art will warrant the finding of validity In this claim, when construed 
so as to cover an upper wire originally stretched between the lugs (with no 
auxiliary lugs or springs) and maintaining lengthwise tension solely by its 
Inherent elasticity, then It would seem to cover defendant's device. If, how- 
ever, the prior art makes It necessary to read into this claim some equivalent 
of the particular auxiliary devices to maintain the lengthwise tension, which 
are found in the other claims, then defendant's device may not be covered 
by Its terma" 

In thus reserving decision on what was before us, until both sides 
might have opportunity to present something more, we unintentionally 
obscured the question, for Judge Hand, not unnaturally, took this as 
an intimation that the prior art as disclosed on the record in the pre- 
liminary injunction appeal did warrant a finding that the claim was 
valid. Since the final hearing before him added nothing of substance 
to the prior art, he held this claim valid, and of course — ^being valid 
— infringed. 

We think that upon the record, as it was before us on the last pre- 
ceding appeal and as it is now, with the light turned on the situation 
by the proceedings in the Patent Office on original application and on 
reissue, indicates very clearly that a device which depends for perma- 
nent control in boxlike shape of the mattress merely on the inherent 
elasticity of the side guards, whether of woven wire or of a succession 
of perpendicular strands strengthened with a top guard strand of coiled 
wire, without any auxiliary support from coiled springs or their equiva- 
lent, does not infringe; also that defendant's device, which has no 
auxiliary springs, as Herman's had, does not infringe. 

So much of the decree as finds claim 23 valid and infringed is re- 
versed. 
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SAFETY CAB HEATING & LIGHTING CX). v. GOULD COUPLEB CO. 

(District Court, W. D. New York. June 22, 1915. On Behearing, February 

8, 1916.) 

No. A-^se. 

L Patents ^=»157— Bulbs of Constbuction, 

A patent, when attacked for inyalldity, should be viewed in a liberal 
spirit, and should not only be sustained whenever i)ossible, but the con- 
struction placed upon it by the patentee should be adopted, whenever 
tbis can be done without excluding anything from it or adding anything 
to it which is not fairly contained therein. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §{ 229-232; Dec 
Dig. «=>157.] 

2. Patep«t8 €=>168— Bules op Constbuction. 

The claims of a patent are entitled to the construction their language 
naturally imports, and their rejection or replacement by others, or the 
substitution of a new specification, do not necessarily require the limita- 
tion or narrowing of their scope. 

[Ed. Note.— For other cases, see Patents, Cent Dig. fS 243Mi» 244; Dec. 
Dig. «=»168.] 

3. Patents €=»328 — ^Validitt and Infbinosment — Cab Liohtino System. 

The Thompson patent. No. 1,070,0S0, for an electric car-lighting system« 
consisting of a generator driven from the car axle which charges current 
to a storage battery and lamps, the special features of which are means 
to prevent the overcharging of the storage battery and to maintain a 
constant current, notwithstanding variations in the speed of the car or 
increased voltage of the battery, was not anticipated, discloses patent- 
able invention, and, while not for a pioneer invention, covers an im- 
provement of such utility as to entitle it to a fair range of equivalents; 
also Tield infringed. 
1 Patents ^s»259 — "Contbibutobt Intbinoeb*' — Supplying Pabts or In- 

fBINGING StBUCTUBB. 

^^^lere a person manufactures an essential part of an infringing struc^ 
ture, which is not adaptable to other uses, and disposes of the same to 
others, with the intention that the structure shall be completed or the 
remaining parts supplied by the user, he becomes liable as a "contribu- 
tory infringer." 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 400-402; Dec. 
Dig. <&=s>2S9. 

For other definitions, see Words and Phrases, First and Second Series, 
Contributory Infringement] 

In Equity. Suit by the Safety Car Heating & Lighting Company 
against the Gould Coupler Company. On final hearing. Decree for 
complainant. 

Duell, Warfield & Duell, of New York City, for complainant 
Kenyon & Kenyon, of New York City (Wm. Houston Kenyon, 
Richard Eyre, and Gorham Crosby, all of New York City, of coun- 
sel), for defendant 

HAZEL, District Judge. This action was brought to enjoin in- 
fringement of letters patent No. 1,070,080, issued to the Safety Car 
Heating & Lighting Company, as assign ee of Harrison G. Thompson, 
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inventor, on August 12, 1913, on an application dated August 22^ 
1908, for improvements in electric car-lighting systems, in which a 
shunt wound generator is driven from the car axle and charges cur- 
rent to the storage battery and lamps; the battery operating as a 
reservoir for emergency purposes and supplying the lamps with cur- 
rent when the car is standing still, or running so slowly that the gen- 
erator output is insufficient to supply the demand. Before the Thomp- 
son invention in controversy there were a number of patents for 
train or car lighting systems wherein the current was generated by 
the car axle, and indeed such prior lighting systems included a stor- 
age battery, a generator regulator for keeping constant the generator 
current, and a carbon pile resistance in combination for maintain- 
ing constant the flow of current to the battery and lamps. But such 
prior patents were not free from objection on account of the danger 
of overcharging the battery, which interfered with efficient lighting. 
Specific improvements are claimed to have been made by the patentee 
to overcome such objections and to produce a constantly useful cur- 
rent in spite of the varying speed of the car and generator, especially 
with relation to the use of such current in charging the battery and 
to simultaneous protection of the battery from injurious or wasteful 
overcharging. 

The claims in controversy are the fourth, ninth, tenth, eleventh, 
twelfth, and thirteenth. The fourth claim reads as follows: 

"4. In car-lighting apparatus, in combination, an electric generator, a 
storage battery connected to be charged thereby, a variable resistance mediuiA 
comprising a plurality of contacting members adapted to vary their aggre- 
gate resistance with pressure thereon, said resistance medium being connect- 
ed in the field circuit of said generator, a current coil serially connected be- 
tween said generator and said battery, a voltage coil connected across the 
charging circuit, separate movable cores respectively coactlng with said colbs, 
and means mechanically connected with said cores and tending normally to 
compress said medium and adapted upon either of said cores being attracted 
to tend to weaken the pressure upon said medium." 

It is a combination claim for car axle lighting, and has the fol- 
lowing elements: (1) A generator; (2) a storage battery connected 
for charging; (3) a variable resistance medium, consisting of a car- 
bon pile rheostat having a plurality of contacting members adapted 
to vary their aggregate resistance with the pressure thereon; (4) a 
field circuit; (5) a current coil connected between the generator and 
battery; (6) a voltage coil connected across the charging circuit; 
and (7) separate movable cores tending normally to compress the 
carbon pile, and adapted to weaken the pressure thereon as either of 
the movable cores is attracted. The asserted new elements of the 
claim include the voltage coil, the manner of its connection, and the 
mechanism by which a plurality of disks in the carbon pile are com- 
pressed or pressure on the medium weakened. 

Claim 9 includes broadly the shunting mechanism, consisting of a 
magnetic member arranged to co-operate with the current coil to in- 
crease the resistance, and "means adapted automatically to complete 
a shunt about said coil upon the voltage of said generator falling be- 
low that of said battery." Claims 10 and 11 specify the various ele- 
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mcnts in detail, and concededly are limited to contacts positioned 
upon the main switch as shown in Fig. 2 of the patent drawings; 
while claim 12 includes all the essential elements and the arrange- 
ment of the parts by which a co-operative result is obtained, and reads 
as follows: 

"12. In car-lighting apparatus, in combination, an electric generator, a 
storage battery adapted to be charged thereby, lamps connected across said 
battery, a variable resistance medium - comprising a plurality of contacting 
members adapted to vary their aggregate resistance with pressure thereon, 
said resistance medium being connected in the field circuit of said generator, 
a current coil, a magnetic member p<^tioned in the field of said coil, means 
eoacting with »ald magnetic member and variable resistance adapted to vary 
the pressure upon said resistance with a variation in current flowing in said 
coll and tending normally to compress said mediumi, a switch comprising a 
Yoltage coil connected across said generator, and a movable core having a 
contact member at one end thereof, said switch being adapted to disconnect 
said generator upotn its voltage falling below that of said battery by move- 
ment of said contact member, a shunt about said first coil, means eoacting 
with the remaining end of said core adapted to complete said shunt upon 
said switch being opened, a second voltage coU and means adapted upon said 
battery reaching a certain state of charge to render said second voltage coil 
effective In reducing the pressure upon said variable resistance medium." 

Claim 13 omits the feature of shunting the current coil by the main 
switch, but specifies: 

**A normally inefitective voltage coil adapted upon becoming effective to 
control said generator current by acting on the resistance of the generator 
field circuit, and means adapted upon the voltage of said battery attaining a 
certain value to render said voltage coil effective in controlling said genera- 
tor current" 

The defense is that the claims, if broadly construed, are invalid 
in view of the prior art, and, if limited to the device shown and de- 
scribed, are not infringed ; that in any event the defendant's genera- 
tor regulator is a patentable departure from complainant's; and that 
the defendant was the first to substitute voltage regulation for cur- 
rent regulation to avoid overcharging the battery. 

There were irreconcilable differences of opinion among the wit- 
nesses as to the fundamental conception of the patent, and the differ- 
ent disclosures of the specification and claims, as well as concerning 
the result attained. Complainant claims that the specification and 
claims are clear and definite with regard to substituting voltage reg- 
ulation for current regulation when the battery is nearly charged, 
while the defendant asserts that the described means are for charging 
the battery at one time and discharging it at another, or for positively 
disconnecting the generator from the battery and permitting the gen- 
erator to resume action regardless of the speed of the train. The ar- 
gument is that the patentee contemplated another construction oper- 
ating on an essentially different principle from the apparatus of the 
defendant company ; that the original claims were improperly amend- 
ed and broadened to include the defendant's regulator, after its mode 
of operation had become known to the patentee. 

The case was tried in open court by able counsel, aided by compe- 
tent expert witnesses, and the technicalities made as clear as possible ; 
but nevertheless the abstruseness of the subject-matter and the per- 
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plexities arising from contradictory testimony render it difficult for 
me to clearly determine the .many questions involved. My conclu- 
sions as to the proper construction of the patent have been formed 
after careful consideration of the evidence and the arguments there- 
on; but before stating them it will no doubt be helpful to an under- 
standing of the patent from my point of view if I first direct attention 
to what I believe to be the objects of the invention as indicated by 
the specification. It is therein shown that the patentee designed by 
his invention to provide practical and efficient means for charging 
storage batteries, to provide reliable and sensitive means for ren- 
dering the generator inoperative upon its function being performed, 
and to provide automatic means for enabling the g-enerator to resume 
its charging action independently of the speed of tlie train. A gen- 
eral reference to the specification shows that in the shunt field of 
the generator there is positioned a carbon pile rheostat of a type con- 
cededly known in the art at the date of the invention, which operat- 
ed to change the aggregate resistance of the disks upon the yoke 
pressing against them, which yoke was caused to move oppositely 
by a core when coil 11^ became energized. Thus the compression of 
the carbon pile resulted in a decreased aggregate resistance corre- 
sponding to the varying spring pressure imposed upon it, and per- 
mitted more current to flow through the shunt field circuit, which 
resulted in the regulation of the current and the generator output. 

Figure 2 of the drawings, which is an embodiment of the inven- 
tion, is herewith reproduced: 
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This sketch shows the field coil in shunt across the generator cir- 
cuit, the main switch being open and the carbon pile compressed 
through the mechanism while the spring 10 is pressed against the 
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yoke, with the result that the resistance in the shunt field circuit is 
decreased. A plimger or core, about which coil 4^ is wound, has also 
' a coil 60 which opposes or substantially neutralizes the effect of an 
increase of the current through coil 4.1 due to the decrease in the re- 
sistance of the external circuit of the generator. The specification 
states that : 

"In this maDner, the additional current Is prevented from having a regu- 
lating and reducing effect upon the resistance device S, and therefore the 
generator is permitted to furnish saffldent current for the lamps without 
catting down the charging current of the storage battery. A relay, compris- 
ing a potential or voltmeter coll 26, contact member 27, magnets 31 and 32, 
and contact members SS and 34, Is connected to the terminals of the battery 20 
In the same manner as already described with respect to Fig. 1, said relay 
controlling the circuit through the coil 36, which surrounds the core 37, which 
In this instance is connected with the bell crank lever 38, The operation of 
this relay and Its associated coil is the same as already described with re- 
spect to the similar parts shown in Fig. 1. In order that no current from the 
battery can pass through the coil 50 when the core 44 is in its lowered position, 
in which position the generator is cut out, a conductor 51 connected to conduc- 
tor 4$ leads to a contact point 62, adapted when the core is in its lowered posi- 
tion to be engaged by a pivoted contact member 53 connected to the conductor 
which leads to the lamps 24, as shoTVTi in full lines in this figure. When the 
current in the coil 4^ reaches a predetermined strength, the core will be drawn 
upward, as Indicated in dotted lines, breaking the short circuit by lifting the 
contact member 53 from the contact point 52 and allowing the current from 
the battery to flow through the coil 50, The object of this short circuit device 
is to permit the generator voltage to pick up when the generator Is to be 
thrown into circuit, which it would not satisfactorily do if the battery cur- 
rent were permitted to pass through the coil 50, as this current would tend 
to rotate the bell crank lever about its pivot in such a manner as to separate 
the carbon disks and therefore increase the resistance of the generator 
field circuit" 

The regulation of the generator is brought about by the action of 
the series or current coil upon the carbon pile, which evidently operates 
as an equalizing medium for the current flowing to the battery, respond- 
ing to its requirements as well as to the lamp load. The main circuit 
extends to the storage battery for the purpose of charging it, and then 
passes through the main switch 48 along to the coil of the series wind- 
ing 46 and to the winding of the regulator, which maintains a constant 
current notwithstanding variations in the speed of the car or increased 
voltage of the battery during the charging operation. When the lamps 
are lighted, the generator current, which ordinarily passes through the 
storage battery, is caused to diverge, a portion flowing to the lamps 
and the balance passing to the battery. Then the lamp current passes 
on to series coil 60 on the generator regulator, and thence to the main 
switch 47, where it joins the battery current, and after passing through 
coil 41 the combined current returns to the generator. Without the 
enumeration of additional details, I think it will be understood that 
by such an arrangement of the circuits the lamp circuit comes in mag- 
netic opposition to the battery circuit with the result that the regula- 
tion and maintenance of a constant and definite supply of current to 
the battery, which is the generator current flowing to the battery, is 
secured irrespective of the lamp lead. 
229 F.— 28 
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Another important feature of the patent is that, when there is dan- 
:ger of overcharging the battery, coil 36, which is located in shunt with 
the battery current and connected by a lever to the regulator, becomes 
a factor in increasing the resistance in the field coil and in reducing 
or discontinuing the generator output. In this connection there is 
provided a polarized relay arrangement, which upon a full charge to 
the battery automatically establishes a circuit through the normally 
ineffective solenoid 36, which, as said in the specification, "will exert 
a powerful effect upon the lever and swing the same so as to draw the 
yoke 6 aLVjay from the resistance media 4, and materially increase 
the resistance in the field of the generator." By this adaptation the 
output of the generator is diminished, the voltage coil caused to super- 
sede the series coil, thereby imparting constant voltage regulation in 
place of constant current regulation, and overcharge of the battery 
prevented. Means are also provided for protecting the system during 
the period when the battery alone is supplying current to the lamps. At 
such time a circuit is established leading from the battery to the lamps 
without affecting any part of the regulating instrumentality. This is 
accomplished by a shunt controlled by contacts on the main switch. 

The invention, as shown by the evidence, consists principally of (1) 
a carbon pile resistance in series with the generator field ; (2) a cur- 
rent coil adapted to influence the carbon pile in such a way as to con- 
trol the resistance, thus controlling the generator and maintaining con- 
stant the output to the battery ; (3) a voltage coil acting upon the carbon 
pile when there is danger of overcharging the battery ; and (4) means 
for eliminating the current coil or cutting it out of circuit with the 
battery, so as to enable the latter to supply current to the lamps sub- 
stantially alone. 

Mr. Waterman, expert witness for the defendant, has severely crit- 
icized the language of the specification and claims, and, while such 
criticism was perhaps not altogether unwarranted, I nevertheless think 
that a proper construction of the patent requires an ascertainment, if 
possible, of its true meaning or intendment, in order to save it from 
invalidity, even though there may be imperfections or indefiniteness 
in the phraseology. The inconsistencies of description, about which 
much was said at the hearing, were due possibly to the failure of the 
solicitor to perfectly understand the invention; but my view is that 
the claims as they were finally allowed by the Patent Office correspond 
fairly to the description. Both Prof. Clifford, of Harvard University, 
and Mr. Hammer unqualifiedly testified, not only that the patent was 
intelligible to them, but that in their judgment the skilled in the art 
would experience no difficulty in understanding it and reducing it to 
practice. "Every invention,'* it is said in Robinson on Patents, § 488, 
**is a single step forward in the progress of the industrial arts, and 
cannot be intelligible, except to those who are familiar with the steps 
already taken and with the object this new advance is intended to sub- 
serve." 

[1] The rule of law is that a patent, when attacked for invalidity, 
should be viewed in a liberal spirit, and should not only be sustained 
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whenever possible, but the construction placed upon it by the patentee- 
should be adopted whenever this can be done without excluding any- 
thing from it, or adding anything to it which is not fairly contained 
therein. Rubber Co. v. Goodyear, 9 Wall. 788, 19 L. Ed. 566; Klein 
V. Russell, 19 Wall. 433, 22 L. Ed. 116. In Diamond Rubber Co. v. 
Consolidated Tire Co., 220 U. S. 428, 31 Sup. Ct 444, 55 L. Ed. 527, 
the Supreme Court of the United States, adhering to this rule, sub- 
stantially stated that if the description is sufficient, so that the skilled 
in the art can understand it, the law is satisfied; and that "it is no 
concern of the world whether the principle upon which the new con- 
struction acts be obvious or obscure, so that it inheres in the new con- 
struction." 

The defendant, however, insists that the description covers simply 
the disconnection of the generator when the car is traveling at high 
speed, or the inoperativeness of the generator when the battery is near 
the full charge, and the resumption of the generator charge; but 
such lunitations on the functions of solenoid S6 would not, I think, be 
a just construction of the patent. Reference is made in the descrip- 
tion, it is true, to means for rendering the generator inactive upon its 
function being accomplished, and means to permit the generator to 
resume action, irrespective of the speed at which the train is running, 
and to the "absolute prohibition of any current being forced through 
' charged cells" ; but tiiese excerpts should be read with the context, 
and considered in the light of the invention and its object as disclosed 
by the evidence. 

But, aside from this. Prof. Clifford, in opposition to the Hterat in- 
terpretation of Mr. Waterman, referred to different descriptive phras- 
es, from which it may be inferred that the patentee, in mentioning an 
"absolute prohibition of any current forced through the charged cells," 
merely provided for a possible condition. In various parts of the 
specification it is said that the current is maintained substantially con- 
stant, and that when the batteries are fully charged it is desirable "to 
substantially eliminate the charging current," and such wording, in 
connection with the quoted excerpts, to which defendant's expert at- 
tached importance, indicates that the inventor had in mind a different 
method of operation relating to the generator current at the time when 
the battery is supplying the lamps, namely, the depleting of tlie coil 
by short-circuiting to weaken the generator field, so that it would have 
a substantial effect with all variations of speed. 

[2] The file wrapper and contents do not, as contended, support a 
limited construction of the claims in suit; for, although an inspec- 
tion thereof shows that at different times amendments were made, 
and earlier claims rejected, the drawings are nevertheless identical 
with those filed with the application, and, according to a preponder- 
ance of the testimony, show the adjustment of the voltage regulator 
to cause a reduction of the generator output without the necessity of 
disconnecting the dynamo from the field to protect the battery from 
overcharging. The claims of a patent are entitled to the construction 
their language naturally imports, and their rejection or replacement 
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by others, or the substitution of a new specification, do not neces- 
sarily require the limitation or narrowing of their scope. Hess-Bright 
Mfg. Co. V. Fichtel, 219 Fed. 723, CCA. ; Hubbell v. Unit- 
ed States, 179 U. S. 77, 21 Sup. Ct. 24, 45 L. Ed. 95; Western Elec. 
Co. V. Sperry Elec. Co., 58 Fed. 186, 7 C C A. 164. Applying this 
rule to the case at bar, I do not think that errors in the specification 
as originally filed, or inaccurate statements as to the mode of opera- 
tion of the lighting system, as correctly portrayed in the drawings and 
as specified in the claims as allowed, require a limitation of the claims 
to means for open-circuiting the field of the generator. 

[3] As to the prior art: It was old, as heretofore stated, to regulate 
the generator for a constant current charge of the batteries until the 
charge reached a predetermined point, and then to reduce the charge 
by shunt while the current flowed to the lamps. Lighting systems 
of this type are described in the Bliss patents in evidence; but, after 
examining them, I have concluded that they do not necessitate nar- 
rowing or limiting the scope of the claims in controversy. In claims 
9, 10, and 11 of the patent in suit the generator battery lamps and 
variable resistance medium are combined with means for completing 
a shunt about the current coil when the voltage of the generator falls 
below that of the battery, and therefore it differs from the prior pat- 
ents. 

In Bliss patents, Nos. 799,516, and 863,692, there are means for 
train lighting which involve the use of a so-called "bucker" generator to 
neutralize the action of the main generator in order to effect regula- 
tion. As such constructions involved the use of commutators, extra 
brushes, and fields, I do not regard them as bearing materially upon 
the question of anticipation. In Bliss patents, Nos. 799,517 and 799,- 
520, the carbon pile controls the field of the main generator ; but, as 
there is no shunt contact in association with the main switch, they 
are not anticipatory. In Bliss patents, Nos. 572,627, 799,516, and 
863,692, the coil which is shunted out of action by contacts on the 
main switch is one which would tend to build up the generator field, 
while in the patent in suit the shunting feature eliminates the coil to 
permit influencing the carbon pile to allow the generator voltage to 
pick up when the generator comes into the circuit. In the Bliss light- 
ing system the cars are not separately lighted, and, notwithstanding 
the employment of somewhat similar means for regulating the bat- 
tery and generator current, I think there was invention in adapting 
such means to a system for separately lighting cars by the production 
of a current of constant value for charging the battery and the simul- 
taneous prevention of overcharge. 

In the Jepson patent. No. 991,198, issued after complainant's ap- 
plication was filed, the shunt is caused to act by the operation of three 
switches, thus making a shunt about the current coil, the voltage coil, 
and a booster ; but such patent does not, in my opinion, limit claims 
9, 10, and 11 in suit. 

The Turbayne patent. No. 760,714, which was owned by the defend- 
ant, describes a step by step rheostat resistance, and> though said resist- 
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ance medium was regarded at the date of the invention in suit as the 
quivalent of the carbon pile resistance, Turbayne differently wound 
the current windings, and the practicability of his adaptation is not 
free from doubt. Although this patent was granted before complain- 
ant's, it cannot be considered to anticipate it. 

The witness Jepson testified that Turbayne's commercial system was 
essentially different from defendant's in operation and construction, 
as it used a small dynamo resistance, instead of a carbon pile ; and 
there was credible evidence to show that it did not light efficiently. 
For these reasons it is not considered of sufficient importance to in- 
validate the patent in suit or to limit its claims. 

Weight is given to the Dick patent, No. 682,978, which was for train 
lighting by the use of a single generator affixed to the car axle ; but 
in such system it is testified there were no means to enable lighting 
the cars while the battery was being charged, nor for protecting the 
battery from overcharge during the charging process. There is a 
resistance device pointed out, which it is contended afforded such 
battery protection ; but I am in doubt as to the manner of its operation. 
Furthermore, the Dick lighting apparatus employed two batteries when 
the generator was simultaneously supplying current to the lamps and 
batteries, and therefore it does not disclose the invention in suit. 

There was also evidence to show prior use, in that a substitution of 
voltage regulation for current regulation was first used on the Lake 
Shore Railroad daily from February, 1908, to October, inclusive. This 
system, known as the system of Bliss, blueprint 3,041, closely ap- 
proached the Thompson patent; but nevertheless credible testimony 
shows that it operated unsatisfactorily. The evidence is that the only 
shunt in such construction was positioned about the carbon pile, and 
not about a coil controlling the carbon pile, and that the inefficiency 
of the lighting system was due to the faulty location of the shunt. 
It was also shown that this apparatus was supplanted by a different 
lighting system, and accordingly the presumption is not unwarranted 
that its use, as claimed by complainant, was merely experimental. 
Therefore there is disinclination on my part to treat it as anticipatory 
or suggestive of any of the claims under consideration. 

The Creveling patent. No. 920,827, includes a carbon pile resistance 
m series with the field circuit controlled by a circuit coil acting through 
a core and lever adjustment, and in this respect is quite similar to 
con^)lainant's arrangement of the carbon pile. But Prof. Clifford 
swore that such invention had no normally ineffective voltage coil like 
that of Thompson, that there was no protection of the battery from 
overcharging, and that there was no shunt about the current regulat- 
ing coil. Defendant, however, contends that every element of claims 
4 and 13 is embodied in the Creveling construction, except that no re- 
lays are used. Prof. Clifford was cross-examined at length on these 
points, and the definiteness of his answers is questioned ; but, on com- 
parison of his testimony with the Creveling specification and drawings, 
I am of the belief that coil S8 of the Creveling patent in its co-opera- 
tion with coil 18 does not operate to supersede the current regulation 
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With voltage regulation, and, though coil S8 is normally ineffective, it 
does not become effective at a predetermined point, as in the Thomp- 
son patent. Hence, in my estimation, there is such an important vari- 
ance between the Creveling and Thompson patents as to prevent the 
consideration of the former on the question of the anticipation or 
limitation of the claims in suit. There was testimony tending to show 
that Thompson conceived his invention and completed it prior to the 
date of the Creveling application of May 28, 1908, the Bliss patent. 
No. 863,692, issued August 20, 1907, and the Turbayne patent, No. 
991,106, on application dated May 2, 1908; but such testimony in 
favor of antedating the patent need not be reviewed, considering the 
essential differences existing between such patents and the patent in 
suit. 

In a litigation before this court between complainant herein and 
the United States Light & Heating Co., Creveling patent. No. 747,686, 
was held valid and of sufficiently broad scope to include a carbon pile 
resistance in place of a wire rheostat resistance; and in another litiga- 
tion between the same parties the W. I. Thomson patent, which in- 
cluded a carbon pile in series in the generator field, was held invalid ; 
and it is argued by defendant herein that the effect of complainant's 
testimony, differentiating the patent in suit from the Creveling patent, 
is to show that the only novelty was the use of the carbon pile resist- 
ance in lieu of the step by step rheostat. Complainant rejoins that 
the said Creveling patent was for the broad invention ; that the intro- 
duction of a current coil acting upon the carbon pile resistance to 
maintain a constant charging current, and of a voltage coil differing 
from Creveling's which, though normally ineffective, becomes effective 
at a predetermined time, was an important improvement. There is 
some doubt in my mind as to whether the arrangement by Thompson of 
the voltage coil to act upon the carbon pile resistance in series with 
the generator field, in view of what was disclosed in the Creveling and 
Thomson patents, involved invention; but, considering the utility of 
the apparatus, such doubt, I think, should be resolved in favor of the 
existence of invention. Krementz v. S. Cottle Co., 148 U. S. 556, 13 
Sup. Ct. 719, 37 L. Ed. 558. 

The prior art, in my opinion, does not disclose the combination of 
any of the claims in controversy. That the invention in suit was a 
useful contribution to the art may be inferred from the results which 
it produced. The record shows that at the time it was conceived a 
problem existed because of the danger of injury to the battery from 
overcharging, which skilled electricians were endeavoring to solve, each 
somewhat advancing the art, but in the main failing to accomplish what 
was finally accomplished by complainant's patent. And while such 
patent was not for a pioneer invention in the sense that a new art 
was discovered, it nevertheless was an improvement in an old art of 
such significance as to entitle it to protection and the application of 
a fair range of equivalents in a suit for infringement. 

The question of infringement concerns, not only the fourth claim, 
covering the broad invention, but also the specific claims for practicing 
it As the patentee was the first to devise means for successfully safe- 
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guarding the battery from excessive charge of current from the gen- 
erator, thus making car lighting more efficient, the claims should be 
broadly enough construed to include apparatus which adapts substan- 
tially similar means and instrumentalities to attain the same result 
True enough, in defendant's apparatuses there are differences of con- 
struction; but in my opinion tfiey relate to the details of operation 
only. 

At the hearing I entertained the impression that defendant had 
distinguished its construction from complainant's by connecting the 
voltage coil to the opposite ends of the carbon pile in such a way as 
to absolve it from infringement, and that such operation was upon 
a different principle ; but I am persuaded by a fair preponderance of 
the evidence that that feature comes within the scope of the patent 
and was not essentially different from complainant's adaptation, or 
from the panel, Exhibit IS, which was exhibited by the patentee in 
Chicago in the year 1908, and which was provided with separate 
movable cores connected with the carbon pile, as specified in claim 
4 of the patent. Defendant's operation from opposite ends of the 
carbon pile does not avoid infringement as the necessary pull was 
transmissible from the movable cores by one lever as well as two. 
Nor does it mak^ any difference that in defendant's structure the 
cores were controlled by weights, instead of, springs, for the former 
undoubtedly were the equivalent of the latter as it was adapted in 
complainant's patent. 

[4] It is unnecessary to dwell further upon the question of in- 
fringement, as the apparatus of the defendant as sketched diagra- 
raatically in Complainant's Exhibits 8 and 9, was an appropriation of 
the regulator described in the specification in suit. Exhibit 9 shows 
a constant current generator system, as distinguished from a constant 
battery current system, in which a shunt path for short circuiting the 
current coil was unnecessary; but this difference is not of material 
importance. In other respects the system is similar to the constant 
battery current system. It has the main switch with upper contacts 
and the circuits are arranged to shunt the current coil. Hence said 
apparatus is convertible without difficulty into a constant battery sys- 
tem by merely changing the lamp leads. To thus construct the de- 
vice was to infringe claims 4 and 13, and also claims 9, 10, 11, and 
12, under the doctrine of Wallace v. Holmes, 9 Blatchf . 65, Fed. Cas. 
i\o. 17,100, Thomson-Houston Electric Co. v. Black River T. Co., 
135 Fed. 759, 68 C. C. A. 461, and Canda v. Michigan Malleable Iron 
Co., 124 Fed. 486, 61 C. C. A. 194, which cases substantially hold that 
where a person manufactures an essential part of an infringing struc- 
ture which is not adaptable to other uses, and disposes of the same 
to others with the intention that the structure shall be completed or 
the remaining parts supplied by the user, he becomes liable as a con- 
tributory infringer. 

Other reasons are urged by defendant why its lighting systems are 
not infringements of the patent in suit ; but it would serve no useful 
purpose to separately discuss them. My conclusion is that the claims 
in Thompson patent, No. 1,070,080, are valid and infringed by tlie 
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lighting systems shown in the sketches to which reference has been 
made, and in bulletins 11-A and 11-B of Complainant's Exhibits 
2 and 3. 

Complainant is entitled to the relief prayed, with costs. 

On Rehearing. 

Duell, Warfield & Duell, of New York City, for plaintiff. 

Kenyon & Kenyon, of New York City (Walter C. Noyes, Wm. 
Houston Kenyon, and Richard Eyre, all of New York City, of coun- 
sel), for defendant. 

HAZEL, District Judge. Considering this case in connection with 
various matters argued on the rehearing, I think that I failed in my 
original opinion to sufficiently differentiate the Thompson patent in 
suit from the prior Turbayne patent, No. 760,714, the Bliss patents, 
Nos. 799,516 and 799,520, and Bliss Bulletin No. 20, and therefore, 
for the sake of clarity, I am filing this supplementary opinion, without, 
however, changing the conclusion heretofore reached that the claims 
in controversy are valid and infringed by the defendant. 

We are not here concerned with a patent performing a function 
never before performed, but with an improvement in a car-lighting 
system relating specifically to a method of charging storage batteries 
in connection with generators driven by car axles with a view of 
making this operation more simple and efficient. To accomplish this 
the patentee provided sensitive means for making the generator inop- 
erative upon the instant the battery is fully charged, and for permitting 
the generator to resume its work regardless of the speed of the train ; 
such means consisting of the combination and arrangement of elements 
set forth in the specification and claims. In prior car-lighting systems, 
as shown in the Creveling patent (Safety Car Heating & Lighting 
Co. V. United States Light & Heating Co., 222 Fed. 310, affirmed 223 
Fed. 1023, 138 C. C. A. 651), it was demonstrated that, to secure 
better and more economic results and to effectively avoid injury from 
overcharging the battery, means were necessary (automatically oper- 
ated) for materially decreasing the generator output without affecting 
the battery, which should continue to supply current to the lamps. As 
the lamps, when lighted, do not require as much current as is required 
to keep the battery charged, a rapid or gradual reduction of the cur- 
rent output is necessary to prevent overdbarging. The patentee in his 
improvement arranged the generator in shunt and provided: (1) A 
carbon pile resistance, to maintain a normal output, and made the 
same responsive to changing conditions of operation; (2) a current 
coil, to control the carbon pile in series to obtain a constancy of charge 
to the battery; (3) a voltage coil, to decrease the charging current; 
and (4) a cut-out, to regulate the battery when it alone supplies cur- 
rent to the lamps. There are many intricate details of operation and 
co-operation, as indicated by the quotation from the specification con- 
tained in the original opinion ; but the merit of the invention resides 
in the adaptation of means by which a variable balance of current ffow 
was maintained. 
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I have been much concerned about the proper interpretation of claim 
4, which defendant insists is anticipated by the Turbayne patent 
heretofore mentioned, and which in the original opinion was held not 
anticipatory, as it disclosed a differential current winding and its 
practicability was considered doubtful. I should have stated that the 
main distinction is that claim 4 calls for separate movable cores re- 
spectively coacting with the current and voltage coils and functioning 
to compress the carbon pile resistance, and includes a voltage coil 
connected across the charging circuit and a voltage coil that is nor- 
mally ineffective, while the Turbayne patent is without such elements 
or their equivalents. Although in a sense the separable movable cores 
of Thompson with voltage and current windings correspond to a 
single core with different windings, the latter nevertheless is unable 
to function in the same way as 3ie former, or to efficiently protect 
the battery. It is important that the voltage coil should be normally 
ineffective until the predetermined time when it supersedes the cur- 
rent coil to control the generator. Professor Clifford clearly testified 
that there was a real point to the effect of separate cores, even though 
they put the winding 86 of the Thompson patent upon a single plunger 
with windings J^ and 60 y saying : 

"AU the time when the battery is being charged by a constant current, 
CDrrent regulation being secured by these current coils on that plunger, all 
that from 96 is exactly as if it did not exist because it is not in circuit It 
does not do it untU the contact fH (relay) comes <m the contact SO. In other 
words, that contact not being operated by 26 until the battery is at danger 
pohit; that is, just exactly as if they were out of the system entirely. In 
other words, there is no voltage regulation until the battery is at full charge. 
It is merely current regulation." 

''We find that [in Thompson] there are not only separate cores, but in effect 
separately movable cores, because in the first part of its cycle S6 is nonexist- 
ent, and in the second part of Its cycles 41 and 50 are nonexistent so far as 
their regulating effect is concerned." 

Turbayne's arrangement of the current coils and voltage coil F - 
around a single core functioned to affect the core and the step by 
step resistance as soon as the voltage was on the battery because of 
the combined action of the two current coils, one in series with the 
lamps and the other acting in opposition thereto. Such arrangement 
I think was incapable of producing the stop charge effect aimed at 
by the patentee or of producing a normally ineffective voltage coil. 
It is true claim 4 does not specify a normally ineffective voltage coil 
or a relay to make it effective, but the claim must be construed to 
cover the actual invention ; that is, as if such features had been speci- 
fied therein, since they are substantially described in the specification. 
Fowler & Wolfe Mfg. Co. v. McCrum-Howell Co., 215 Fed. 905, 132 
C. C. A. 143. 

It is further urged that claim 13, which does not include a carbon 
pile, is anticipated by the Creveling patent. Although Creveling broad- 
ly indicates means ^or protecting the battery from overcharge, I am 
quite convinced that his means for controlling the rheostat resistance 
in series with the voltage field of the regulator were different from 
complainant's, in that he specified no current coil acting upon a resist- 
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ance medium to maintain a constant current and no voltage coil coming 
into action at a predetermined time. Coil SI of his patent does not 
correspond to the normally ineffective voltage coil of the Thompson 
patent, and therefore the Creveling patent neither anticipates nor lim- 
its claim 13 in suit. 

The Bliss patents, Nos. 799,516 and 799,520, are claimed to an- 
ticipate claims 9, 10, and 11 in controversy. Such claims, though not 
specifying as an element a voltage coil acting upon a carbon pile to 
protect the battery from overcharge, nevertheless include the feature 
of completing a shunt about the current coil when the voltage of the 
generator falls below that of the battery. The Bliss patents, as here- 
tofore pointed out, are descriptive of a bucker system of train light- 
ing; but defendant claims they are not limited to that, and, indeed, 
in patent No. 799,520 it is stated that a carbon pile may be substituted 
for the bucker, or that other suitable means may be used for regulating 
the flow. I nevertheless think that such patents are not anticipatory, 
as even with the carbon pile arrangement they were incapable of 
achieving the result of the invention in suit, owing to the fact that the 
resistances were positioned in parallel, and were not usable for effi- 
cient field regulation of the generator in a car-lighting system. It 
makes no difference that it was possible for them to use a carbon pile 
in lieu of the bucker by completing a shunt about the current coil 
when the voltage was decreased below the battery and thus to operate 
somewhat similarly to the patent in suit, for it is believed that the 
simplicity of co-operation attained by Thompson would not have fol- 
lowed. In such a situation the defendant cannot avoid infringement 
by merely proving that part of the entire invention is contained in one 
prior patent and part in another. Parks v. Booth, 102 U. S. 96, 26 L. 
Ed. 54; Bates v. Coe, 98 U. S. 31, 25 L. Ed. 68. And also I am still 
of the opinion that it was not an obvious thing for a skilled engineer 
to change a system for train lighting in which the generator was 
located in the baggage car or locomotive into a practicable system for 
separate car lighting in which the generator is driven by the car axle. 

Bliss Bulletin No. 20 was not discussed in the original opinion, ,but 
it was not overlooked. It was believed that, as claims 9, 10, and 11 
included as an essential element a variable resistance medium with the 
current coil in shunt for regulating its action — a feature not found in 
the Bulletin — it was not an important reference. Besides, the Bulle- 
tin specified a rheostat regulator coacting with vibrating contacts which 
operate by cutting in and out of the circuit. Such a contrivance could 
not evenly regulate the current and was based upon an essentially 
different element from the patent in suit. 

Nor are claims 4 and 13 invalid because of anything contained in 
Jepson patent. No. 981,198, which describes regulation of the current 
to the battery by a booster device to assist the generator voltage in 
perfomiing its function. In that patent coils 3S and 50 together con- 
trolled the resistance of the carbon pile and maintained the voltage of 
the generator constant. Certainly the carbon pile was not controlled, 
as in the Thompson patent, by a current coil until the voltage of the 
battery neared full charge, when the voltage operates to supersede 
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the current coil to decrease the output of the generator. Hence Jep- 
son failed to accomplish the object of claims 4 and 13. 

Claim 12 of the Thompson patent does not specify the relay or volt- 
meter (£6 and S4) connected to the voltage coil 36, but specifies "means 
adapted upon said battery reaching a certain state of change to ren- 
der said second voltage coil effective in reducing the pressure upon 
said variable resistance medium*'; while claim 13 specifies "means 
adapted upon the voltage of said battery attaining a certain value to 
render said voltage coil effective in controlling said generator current." 
The specification clearly shows what the means were to which the 
said claims refer, but they are not limited to such relay device or in- 
strumentalities for accomplishing the desired results. While the pat- 
ent was for an improvement, it nevertheless brought into the art a 
new and novel combination or arrangement of elements, separately 
old, but which achieved a new and useful result in car-lighting sys- 
tems, and therefore the claims are entitled to a fair range of equiva- 
ients. A construction of such scope should be accorded them as to 
include a car-lighting system embodying a combination of .the elements 
in suit which achieves substantially the same results. 

Claim 4 is in my opinion infringed by the defendant company, for 
in its car-lighting system it uses in combination a generator, a storage 
battery, a carbon pile or variable resistance medium arranged in the 
field circuit of the generator, which operates to vary the aggregate re- , 
sistance upon compressing the disks, a current coil serially connected, 
a voltage coil connected across the charging circuit, which under normal 
conditions is inert or uninfluenced, but which becomes eflfective when 
the accumulator is nearly fully charged ; the voltage or energy passing 
through the voltage coil at such time being of sufficient potentiality to 
raise the separate movable cores, which are connected so as either to 
compress or to attract the carbon pile resistance. Defendant also em- 
bodies in its apparatus the elements of claim 9 (typical of claims 10 
and 11), which includes the current coil and the specified means co- 
acting with it to increase the resistance when the carbon pile is at- 
tracted, and "means adapted automatically to complete a shunt about 
said coil upon the voltage of said generator falling below that of said 
battery." By a lever mechanism operating upon Ae carbon pile there 
was secured a regulation of the movements of the core, and by opening 
the circuit and closing the shunt the battery was permitted to supply 
current to the lamps as in complainant's apparatus. 

There was much discussion as to whether claims 12 and 13 were 
infringed, as concededly the defendant does not use a polarizing relay 
mechanism in its apparatus, nor an energizing coil functioning like 
coil 86 of the Thompson invention. It is, however, proven that to 
accomplish the same result defendant utilizes the magnetic pull or con- 
ductivity of the voltage coil to balance weights on the lever, thus se- 
curing the inertia of 3ie core until the storage battery is substantially 
charged, when the strength of the voltage coil raises one core and 
releases the other, which then rests upon its stop. The series coil 
then becomes ineffective, leaving the control of the generator voltage 
to the voltage coil, as in complainant's patent The question of whether 
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the defendant's embodiment comprises the means of the said claims 
in suit is not free from difficulty. But as a normally ineffective volt- 
age coil for voltage regulation is used, and is arranged to become 
effective to supersede 5ie series coil in supplying constant voltage 
regulation in lieu of constant current regulation, thus protecting the 
battery from overcharge, the claims are believed to be infringed by 
the defendant. They are not, as contended, for a mere result, and the 
defendant by its employment and arrangement of instrumentalities uti- 
lizes the principle upon which the Thompson invention is based. Sure- 
ly defendant had an object for apportioning and attaching weights to 
the dash pot, and for adjusting the lever mechanism and winding the 
coil in a certain way, which object no doubt was to secure inertia of 
the voltage coil up to a certain degree of battery charge and then to 
render it effective. 

Claim 13 is not anticipated by Dick patent. No. 682,978 ; my reason 
for such conclusion being stated in the original opinion. Other matters 
argued at the rehearing are also deemed by me to have been sufficiently 
covered in the original opinion. 

As the defendant's system embodies the elements of the Thompson 
system in suit, operates in substantially the same way, and produces 
the same result, a decree for complainant may enter ; but, on the as- 
sumption that defendant will wish to appeal, counsel are advised that 
a supersedeas will be allowed. 



BROWN V. PENNSYLVANIA CANAL CO. et aL 

(District Court, E. D. Pennsylvania. February 8, 1916.) 

No. 677. 

1* Corporations ^=»486 — Corporate Mortoaqes — Sinking Funds — ^Riohtb 

OF pONDHOLDEBS — "NeT EARNINGS." 

A railroad company organized a canal company to take over a canal 
owned by it, and provided for an interlocking directorate. The canal 
company executed a mortgage and gave the trustee, a railroad official, 
power to select tbe officers and managers of the canal company, and the 
canal was conducted as a department of the railroad. The mortgage pro- 
vided that the canal company would each year, out of its net annual 
earnings, if sufficient, provide a sinking fund of $20,000, but, if not suffi- 
cient therefor, then a sumr equal to such net annual earnings for the pay- 
ment of the principal of the bonds, such sinking fund to be invested by 
the canal company in the bonds thereby secured or in other good securi- 
ties. All the charges and earnings of the canal company were to be 
applied to interest as well as principal. The railroad company was a 
party to the mortgage, and indorsed on the bonds an agreement to pur- 
chase any of the interest couLX)ns not paid by the canal company, and in 
a suit to foreclose the mortgage it was interpreted as requiring the re- 
demption of interest coupons so taken up by the railroad company be- 
fore payment of the principal. Held, that the bondholders had a right to 
have the net earnings of the canal company to the extent of $20,000 a 
year applied to the sinking fund provided for payment of the principal, 
instead of paying interest on the bonds, and thereby relieving the rail- 
road company of its obligation to purchase the coupons, since, while "net 
earnings," in bookkeeping language, means a balance, or what remains 

^r;>For other cases see same topic ft KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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after something has been deducted, the deductions to be made can only 
be determined from the occasion for the use of the words, or from the 
context 

[Ed. Note. — ^For other cases, see Corporations, Dec. Dig. ^s>^86. 

For other definitions, see Words and Phrases, First and' Second Series, 
Net Earnings.} 

2. COBPORATIONB ^=»486— GOBPOBATK MOBTOAGES — SlNKINO FONDS — RiOHTS 

OF BONDHOLDEBS. 

If the railroad company was bound to purchase unpaid coupons attached 
to bonds in which the sinking fund was invested, it was a wrong to the 
bondholders to cancel such bonds, thereby depriving the sinking fund of 
the interest to accrue, while, if it was not so liable, it was a wrong to 
the bondholders to invest the sinking fund in securities which bore no 
interest. 

[Ed. Note. — For other cases, see Corporations, De& Dig. ^=:>486.] 

3. GORPOBATIONS ^=>482 — FOBBOLOSUBB OT MOBTOAOB — JUDOIOBNIV-CONCLU- 

SIVENE8S. 

The decree in the foreclosure suit, in which it was determined that the 
interest coupons taken up by the railroad company were to be first paid 
from the proceeds of the mortgaged property before payment of the 
principal, though conclusive as between all persons bound thereby on all 
questions involved in it, did not bar a suit to require the railroad company 
to account to the bondholders for the loss sustained by its diversion of 
moneys from the sinking fund, or depletion of the fund for its benefit 

[Ed. Note. — ^For other cases, see Corporations, Cent Dig, §§ 1870, 1877- 
1888; Dec Dig. <8=9482.] 

1 COBFOBATIONS ^S»818 — ^LIABILITY FOB ACTS OF OFFICEBS AND AGENTS. 

Though there was no direct evidence that the railroad company had, by 
any corporate action, anything to do with the sinking fund, it was a fair 
inference that the common officers and agents of the two corporations, in 
diverting the sinking fund so as to benefit the railroad company, were 
acting for and by command of the railroad company. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. {§ 1363, 1864 ; 
Dec. Dig. «=»318.] 

In Equity. Suit by Alice Francis Brown against the Pennsylvania 
Canal Company and others. On trial hearing on bill, answer, and 
proofs. Decree for plaintiff. 

John Cadwalader, Jr., and Thos. Raeburn White, both of Philadel- 
phia, Pa., for plaintiff. 

John Hampton Barnes, of Philadelphia, Pa., for defendant Penn- 
sylvania Canal Co. 

Francis I. Gowen, of Philadelphia, Pa., for defendant Pennsylvania 
R.Co. 

John G. Johnson, of Philadelphia, Pa., for trustee. 

DICKINSON, District Judge. The questions raised and argued 
out in this case, so far as they call for discussion at the present time, 
are involved in the relations of the parties growing out of the trans- 
actions in which they were engaged, the proper construction of the 
contracts, in which they all had part, and the legal consequences of 
other litigation, to which they or some of them were parties. 

A history of the transactions out of which this controversy has 
grown might well begin with the fact that the state of Pennsylvania 

C=»For other cases bm same topic & KEY-NUMBER In all Key-Numbered DlgesU & Indexes 
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made over to the railroad company bearing its name certain property 
of the state. A part of this was a railroad. Another part was a 
canal known to this record as the Pennsylvania Canal. The railroad 
and the canal throughout the length of the latter ran side by side. 
Later on in time the railroad managers decided to have a canal com- 
pany organized. It was doubtless deemed of importance to provide 
against the possibility of the control of the canal passing into hostile 
liands. Assurance against this was secured through the ownership of 
its stock. This, in turn, made possible an interlocking directorate. 
This again, in turn, made certain the selection of friendly officers and 
a friendly management. This selection of the personnel of officers and 
managers was extended to the trustee under the mortgage hereinafter 
mentioned, who and those who succeeded him was always some one 
ivho stood high in the responsible executive management of the rail- 
road ; the last trustee being the present president of that road. The 
affairs of the canal company were managed in accordance with this 
plan. 

The fact has already been found by another court, and the situation 
and relation of the parties and what was done compels the finding, 
that the affairs of the canal were conducted after its incorporation pre- 
cisely as they would have been, had the canal management continued 
to be a department of the railroad, an account of the earnings and dis- 
bursements of which was separately kept. This began at the beginning 
and continued to the end. A canal company was accordingly chartered. 
The plan of the managers of the railroad, as outlined in the annual 
report, embraced a supply of capital to the canal company through the 
expedient of an issue of bonds, the p^yment of which was secured by 
a mortgage of its property. An aggregate of $3,000,000 of these bonds 
was issued. The intimate relations between the canal and railroad 
companies induced, if indeed they did not compel, the railroad com- 
pany to become a party to this mortgage. This was effected through 
an agreement indorsed on the bonds that the railroad company would 
purchase any of the interest coupons which were not paid by the canal 
company. This gave to prospective bondholders a satisfying assurance 
that they would receive the interest as it fell due. Certain provisions 
(to be hereafter particularly discussed) were likewise made through a 
sinking fund for taking care of the principal of the bonds at maturity. 
This gave a like assurance of the payment of the principal. The pay- 
ment of interest and principal being thus both provided for, the bonds 
were put upon the market and sold, the plaintiff's predecessor in title 
becoming the purchaser of some of them. It has been judicially de- 
termined in proceedings in equity (hereafter referred to at some length) 
that the undertaking of the railroad company was not a contract to 
guarantee the payment of the interest, but a contract to purchase the 
coupons. 

It may be noted in passing that a more simple and direct means of 
providing a market for the bonds (which was evidently the purpose 
of the railroad company) would have been to have guaranteed the pay- 
ment of both interest and principal. We have the opinion of the gen- 
eral solicitor of the railroad company (which affords the explanation- 
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of why the simpler plan was not adopted) that the railroad company- 
was without the corporate power to make a contract of guaranty, but 
did have full power to enter into a contract of purchase. What has 
come to pass is that the canal company was unable to pay either in- 
terest or principal. The railroad company admitted and, of course, 
met its obligation to take up by purchase the interest coupons. The 
bondholders have, in consequence, been paid their interest in full. The 
provisions made through the covenants of the mortgage for the pay- 
ment of the principal of the bonds were not met and thus far the loss 
has fallen upon the bondholders. All the property and assets of the 
canal company are gone, and have passed almost wholly into the owner- 
ship of the railroad company. This has, it is alleged, been brought 
about, and the affairs of the canal company have been managed and 
its assets manipulated, by the railroad company in such manner as to 
result to its g^in and the loss of the bondholders. 

The plaintiff has brought this proceeding for the benefit of herself 
and of any other bondholders who may intervene. The general pur- 
pose of the bill is to fasten upon the railroad company responsibility 
for the loss sustained by the bondholders. The plaintiff avers such, 
responsibility to arise out of certain acts of the railroad company. 
These resulted in acts of omission and commission on the part of the 
canal company and of the mortgage trustee. These acts may thus be 
summarized : 

The mortgage (as construed by the plaintiff) provided that a sum 
(which we will call $20,000) should be paid annually into a sinking 
fund pledged first to the payment of the principal of the bonds at 
maturity. The railroad company (as already stated) had agreed to 
cash the interest coupons which the canal company did not pay. The 
practical situation was in consequence this : If the $20,(XX) was paid 
into the sinking fund the payment of the principal of the* bonds was 
made sure, but the railroad company would have that much more to 
advance in the purchase of interest coupons. If the $20,(XX) was di- 
verted to the taking up of the coupons, the principal of the bonds would 
remain unpaid, and the railroad company would save $20,000 annually. 
The money was applied to the coupons, and the principal of the bonds 
went unpaid. The railroad company thus gained what the bondholders 
lost Another provision of the mortgage was that the sinking fund 
moneys might be invested in the purchase of the bonds or in other 
securities. If these funds were invested in the bonds, and the bonds 
were canceled, the bondholders would lose the accumulations of 40 
years or less of interest. If the bonds were held as an investment, the 
question would arise of whether the contract of the railroad applied 
to interest coupons held by the sinking fund. No trustee for bond- 
holders could avoid seeing that the bonds should not be canceled, and 
that none should be purchased unless the payment of interest was as- 
sured. Bonds were not only purchased for the sinking fund, but they 
were also canceled. Here, again, loss resulted to the bondholders and 
gam to the railroad company. The plaintiff asserts that if the bonds 
had been held as an investment the railroad company would have been 
obliged to take up the coupons. However this may be, it is clear that 
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the Sinking fund should not have been invested in the bonds unless 
interest could be collected. 

Still another feature of the situation was this : Some of the real 
estate of the canal company could be sold without the consent of the 
trustee under the mortgage. Some of it could be sold with his con- 
sent. Some could not be alienated from canal purposes. The prop- 
erty was sold. Much of it, as before stated, passed through such sales 
into the ownership of the railroad. The charter of the canal company 
was so changed by a special act of assembly as to give legislative con- 
sent to the abandonment and sale of all parts of the canal. The plain- 
tiff avers that in these sale transactions the railroad company sold to 
itself and bought from itself, and that the prices paid were wholly 
inadequate. The undoubted fact is that when the bonds matured the 
canal com'pany was found to be without assets sufficient in value to 
reach the payment of the principal of its bonds. All that it had went 
to the railroad company to repay the interest coupons which it had 
taken up, and which, under the terms of the mortgage as interpreted in 
the proceeding referred to, were to be first paid before the principal 
of the bonds. 

There are other features of the transaction of which the plaintiff 
makes complaint These, for the reason hereinafter stated, we pass 
without comment. Those referred to will suffice to present the grounds 
upon which the prayers for relief are based. It is unthinkable that 
the things which were done wowld have been done if the resultant 
loss to bondholders had been forecast. The course of events can only 
be accounted for upon the supposition that everybody in interest was 
consenting and that the things done were for their common benefit ; it 
not being then foreseen that the bondholders would have an interest. 
The consequences are to be regretted, even if redress can be awarded, 
because of the possibility (as to which the proofs are silent) that the 
right to redress may have passed from many who really suffered the 
loss entailed. The general principle of the theory upon which the 
plaintiff rests her present claim was unchallenged at the argument. 
There is, because of this, no occasion to discuss it. The language of 
her counsel may be paraphrased in order to formulate a statement 
of it. It is that under the facts of this case the railroad company 
stood in such a relation to the bondholders as that it is bound to make 
good to them any loss which they have sustained from any wrongful 
acts of omission or commission done by the railroad company for its 
benefit, or done by the trustee or tlie canal company by the procure- 
ment of the railroad company. 

[1,2] The claim of the plaintiff is met by a denial that any wrong- 
ful act was done. So far as space permits we will take up the men- 
tioned acts in their order. The first is the $20,000 payment into the 
sinking fund. The provision in the mortgage is as follows : 

"First. That the party of the first part [the canal company] shall and wlU 
first provide in each year out of the net annual earnings, If sufficient for 
that purpose a sinking fund of twenty thousand dollars ($20,000.00) per 
annum, but, if not sufficient therefor, then such sum as shaU be eiiual to 
the said net annual earnings for the payment of the principal of the bonds 
hereby secured, commencing on the first day of July, A. D., one thousand 
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eight hundred and seventy-two (1872), on or before which day the first of 
said annual appropriations of twenty thousand dollars ($20,000) or other 
sum as aforesaid shall be made, and the same shall be from time to time 
Inrested by said party of the first part in the bonds hereby secured, or in 
other good securities." 

The meaning of which we are in search is to be extracted from the 
words "net annual earnings." There is small aid to be had from the 
lexical meaning of "net earnings/' and even less from the adjudged 
cases. The words, in bookkeeping language, mean a balance, or what 
remains after something has been deducted. What the deduction is, 
or what is to be included in it, can only be determined from the occa- 
sion for the use of the words, or from the context. The occasion here 
was a pourparler with the prospective bondholders. The words are 
the words of the railroad company. The purpose of their use was to 
make a market for the bonds by assuring a business certainty that the 
bondholders' money would be returned to them, interest and princi- 
pal, when payable. If this had been the ordinary case of a corpora- 
tion borrowing money, and the mortgage had been the usual mortgage, 
there would he a flat absurdity, as counsel for defendant point out, 
in providing for the payment of the principal at tlie expense of the 
interest going unpaid. It was not, however, such a case. The bonds 
could not have been floated on the credit of the canal company with- 
out the railroad. Nor was the mortgage the usual mortgage. It had 
attached to it this obligation of the railroad company to take up the 
interest coupons. The contract took this instead of the usual form of 
a guaranty of principal and interest, because (as already explained) 
the railroad company could agree to purchase, but could not guarantee. 
There was a practical difficulty in tiie way of an agreement to pur- 
chase the bonds, because no price could be fixed, and besides this 
would have defeated the main purpose of the loan. It was unneces- 
sary to agree to purchase the bonds at maturity, if the payment of 
the principal was assured. At all events what the railroad company 
said to the investors in the bonds was this: You will receive your 
interest promptly, because we are a market for the coupons. You are 
certain to get your principal, because a sinking f und^ of $20,000 per 
year is provided for out of earnings before interest is deducted. If 
it does not have this meaning, the sale of coupons would be at the 
cost of the principal, and the agreement to buy the coupons was a 
trap for the unwary. 

The further argument of defendant comes to the same thing. It 
is that the construction contended for by plaintiff is inconsistent with 
the covenant of tihe mortgage that all the assets and earnings of the 
canal company should be applied to interest as well as principal and 
the finding that the interest was to be first paid. Again we say, if the 
mortgage were the ordinary mortgage, the argument would doubtless 
be sound. It is not, however, the ordinary mortgage, but such a mort- 
gage with the covenant of the railroad company added, and with this 
added such a construction of this clause is entirely consistent with 
all the covenants of the mortgage. Out of the bond springs the obliga- 
tion of the canal company to pay both interest and principal. The 
added contract requires the railroad company to advance the interest, 
229 F.— 29 . 
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and the mortgage applies $20,000 of the ''net earnings" (before any 
deduction for interest) to the payment of the principal. We find, in 
consequence, [the division of] the net annual earnings up to the limit of 
$20,000 for the benefit and in ease of the railroad company to have been 
a wrong to the bondholders, who suffered thereby. We think, also, there 
should be a like finding with respect to the purchase and cancellation 
of the sinking fund bonds. This finding is not affected by the argu- 
ment of defendant that the railroad company was not bound to pur- 
chase the coupons held by the sinking fund. If the railroad company 
was so liable, it was a wrong to the landholders to cancel such obliga- 
tion for the benefit of the railroad. If the railroad company was not 
so liable, it was a wrong to the bondholders to invest their moneys for 
the benefit of the railroad in securities which bore no interest. 

We feel relieved of the necessity, at this time, of inquiry into any 
further wrongs which the bondholders may have sustained. As the 
practical mathematics of the case have been presented to us, a decree 
enforcing the above findings will give to plaintiff all the relief to 
which she is entitled. If this turns out not to be the case, full relief 
can be accorded at the time of the entry of a formal decree. This 
brings us to the branch of the defense upon which chief reliance is 
placed. This rests upon the leg^l consequences of the litigation to 
which reference is made. This resulted in a decree of the court of 
common pleas No. 5 in and for the city and county of Philadelphia, 
sitting in equity. 

[3] The bill was filed at the instance of the railroad company as 
a holder of bonds. The plaintiff was the trustee under the mortgage. 
The defendant was the canal company. The railroad company and 
a large number of other bondholders intervened as parties in interest. 
The cause reached on appeal the Supreme Court of the state and is 
reported in Rea v. Penna. Canal Co., 249 Pa. 239, 94 Ad. 833. The 
principle invoked here is the res ad judicata principle. The general 
purpose of the bill was to foreclose the mortgage. To one trained un- 
der the Pennsylvania system of laws the legal effect may be best ex- 
pressed by analogy to a judgment in a scire facias sur mortgage pro- 
ceeding and a decree distributing the fund raised by a sale made un- 
der such proceeding. It must be that the decree referred to settled all 
questions which in legal intendment were involved in the issues there 
raised. It therefore is the law of the case, and is conclusive of tlie 
subject-matter of which and upon the parties of whom the court had 
jurisdiction and their privies. 

Such a proceeding is essentially one in rem. The res at first is the 
property then subject to the lien of the mortgage and which might be 
taken and sold in satisfaction of the mortgage debt. It afterwards 
embraces the fund which is raised by the sale of the mortgaged prem- 
ises under the foreclosure proceedings. The issues raised are de- 
termined by the pleadings. The judgment in the sci. fa. proceeding 
ordinarily determines the amount for which the plaintiff may have 
execution against the mortgaged premises, which premises he may 
sell under the execution and tfiat he may sell whatever estate or in- 
terest any one who is a party to the proceedings and subject to the ju- 
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risdiction of the court has in the premises bound by the lien of the 
mortgage and affected by the judgment The decree of distribution 
determines what the fund is to be distributed, and to whom, and in 
«rhat order, and in what proportions it is to be paid. If a subsequent 
action be brought in the same or another court affecting the same sub- 
ject-matter, or the same parties, as, for illustration, an action in 
ejectment, or upon the bond accompanying the mortgage, the sci. fa. 
judgment concludes only the parties to it or their privies in person or 
estate, and settles only the questions involved in the issues raised or 
disposed of. If two or more courts have concurrent jurisdiction of 
the same subject-matter or parties, no one of them will assume to 
retry what one of the others has thus disposed of, or, if the cause is 
still pending, to interfere with the exercise of the jurisdiction first 
asserted. After, however, the first court has rendered its final judg- 
ment, and another suit is brought in another court for a different cause 
of action, although relating to the same subject-matter and affecting 
the same parties, the second court will proceed to render judgment 
holding the parties to be concluded only as to those matters which were 
involved in the judgment first rendered. 

This is the recognized application and limitations of the res adjudi- 
cata principle. It was applied by anticipation on the demurrer filed in 
the present case. The averments of the bill of complaint disposed of 
by the decree of the state court can be gathered from the prayers of 
the bill. These were, in addition to the final usual general relief 
prayer, 11 in number. They cover a finding of the mortgage to be a 
lien and upon what property it was a lien, a finding of what was due 
upon the mortgage, interest and principal, a finding that the interest 
was to be first paid, and a decree that the defendant canal company 
pay the amount so found to be due. In case of the failure of the de- 
fendant to pay, the bill prayed for additional decrees. These in- 
cluded a foreclosure of all equity of redemption in the owners of the 
mortgaged premises, a decree for the sale of the premises directed to 
be sold, a decree that the moneys in the hands of the trustee repre- 
senting the parts of the mortgaged premises which had previously 
been sold be distributed in a certain way, a like decree with respect to 
the proceeds of the sale directed to be made, a decree that tiie de- 
fendant pay any deficiency in the moneys required to meet the mortgage 
debt, a decree providing for payment of the purchase moneys by the 
purchaser, and a decree for the execution and delivery to the pur- 
chaser of a deed for the purchased premises. 

It is too clear to require statement that the decree of a court of 
competent jurisdiction, as already stated, must settle as between all 
persons bound by the decree all questions involved in it. The prayers 
of the bill in the present case, asking for a decree inconsistent with 

i Ac decree already made in the foreclosure proceeding above men- 
tioned, must therefore be denied. This denial is on the double ground 

I that the decree so made is now the law of this case, and also because 
inconsistent decrees would evoke a condition of conflict which would 

I be intolerable. This applies as well to the res as to the parties, and 

I is so obvious as to forbid comment. Two courts having concurrent, 
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but neither having appellate, jurisdiction over the other, cannot enter 
conflicting decrees, binding the same parties or affecting the same res, 
without producing a confusion which cannot be cleared otherwise than 
upon the theory that one of the decrees is void or gives way to the 
other. The only way to avoid this is to follow the doctrine of comity 
before, and to apply the res ad judicata principle after, the decree has 
been made. The res adjudicata principle must not be confounded 
with that other principle, from which it is entirely distinct, upon 
which courts of the United States will, in some cases, follow the rulings 
of the state courts. In the class of cases in which the latter principle 
is applied, it is of broader application than the res adjudicata doc- 
trine, and extends to all cases in which a like question of law arises. 
The doctrine which is invoked by the defense has its limitations and 
will not afford protection from claims not involved nor adjudicated in 
the former proceeding. . Applying the doctrine to the case now before 
us, the decree in this prior proceeding in no way involved the equitable 
principle upon which the present plaintiff's claim is based, nor the 
liability of the present defendants to account to the plaintiff or to 
any other bondholders for the loss which was sustained by the diver- 
sion of moneys from the sinking fund or depleting liiis fund for the 
benefit of the railroad company. This is the only finding the relief to 
which plaintiff is entitled calls upon us now to make. 

[4] The final stand of the defense (in the order in which we have 
considered the defenses raised) is upon the question of fact. It is 
doubtless true that the mere fact that one has benefited by the act of 
another, resulting in loss to a third person, does not render the party 
benefited responsible for the loss, nor are majority stockholders an- 
swerable for the default or even the misconduct of their corporation 
merely because they are majority stockholders. It is also doubtless 
true that there is no direct evidence that the Pennsylvania Railroad 
Company had by any corporate action anything to do with the sinking 
fund of the canal company. Every corporate act, except such as those 
which are performed through parliamentary forms of procedure, is 
done through and by some person or pnersons. When such persons are 
acting for the corporation, the only direct evidence which can be had 
of that fact is their own declaration, or a recorded resolution of its 
board of directors. If the persons have like relations to two or more 
corporations, this trutli is emphasized. Their corporation, or, if th^y 
were connected with two or more, either or any of them, might be 
found from all the evidence to have done what was done. If the indi- 
viduals who brought it about that moneys which should have gone to 
the sinking fund were diverted to the payment of interest, and who 
invested the sinking fund moneys in bonds and then canceled the bonds, 
had themselves profited by what they did, as the railroad company has 
profited, they would certainly be held to the finding that they as in- 
dividuals controlled their actions as officials. How, then, without 
throwing away substance for shadow, can we refuse to make a like 
finding against a corporation under like facts and circumstances? If 
an individual, who is in an equivocal position, in the sense that he 
may act for himself or for a corporation of which he is an officer, 
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acts so that moneys which should have gone to the corporation go to 
him, he is liable to account for the unlawful gains. Why should not 
the same inferences, upon which this liability is based, be found against 
one of two corporations similarly placed? The basis of the finding 
is not bad faith, but it is an inference required to be drawn by a policy 
of the law, which, in turn, is based upon hard common sense. No 
man can serve two masters, and when he is in the service of two 
nominal masters whose interests conflict he is presumed to have acted 
for that one who is found to have been the real master. 

The findings, so far as deemed necessary to be now made, are em- 
braced in the following conclusions : 

1. It was the right of the bondholders under the Pennsylvania Com- 
pany mortgage to have the net earnings of the company above operat- 
ing costs and other charges and before payment of the interest due 
on the bonds applied (up to the limit of $20,000 per year) to the sinking 
fund provided for the payment first of the principal of the bonds 
at maturity. 

2. It was also the right of said bondholders to have the moneys 
paid into said sinking fund kept invested in interest-bearing securi- 
ties until the principal of the bonds became payable. 

3. The said earnings of the canal company were diverted to the pay- 
ment of interest coupons, to the benefit and advantage of the Pennsyl- 
vania Railroad Company, and to tlie equivalent loss of the plaintiff 
and other bondholders, amounting, with interest, to a sum to be stated 
in the decree to be entered. 

4. Moneys of tlie sinking fund, amounting to the principal sum of 
$159,000, were invested in bonds of the canal company, and the bonds 
were canceled, to the benefit and advantage of the said railroad com- 
pany, and the consequent equivalent loss to the plaintiff and other 
bondholders, amounting to a sum to be found, in interest which should 
have been in the sinking fund and applicable to the payment of the 
mortgage debt. 

5. The diversion of the net earnings of the canal company, and the 
investment of the sinking fund moneys in said bonds, and the can- 
cellation of the bonds, was done by the said railroad company in the 
name of the canal company, through its officers and agents, acting for 
and by command of the railroad company. 

6. The said railroad company is answerable to the plaintiff for the 
loss she has sustained by reason of the said acts. The amount of said 
loss is found to be the sum of $7,000, with interest from July 1, 1910. 

7. The plaintiff is concluded by the decree of the court of common 
pleas No. 5, in and for the city and county of Philadelphia, Pa., sitting 
in equity, entitled as of December term, 1910, No. 4799, upon all 
questions involved in the issues raised in said cause and disposed of 
by said decree. The said plaintiflF, however, is not precluded by said 
decree from making claim for the loss sustained by her and embodied 
in conclusions 1 and 2 herein. 

8. The plaintiflF is entitled to costs. 

The draft of a decree carrying into effect the above findings may 
be submitted, and leave is granted plaintiff to move for further findings 
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Upon any other claims for equitable relief set forth in the bill filed by 
her, should such findings be necessary to afford the plaintiff full re- 
lief. As we understand the practical mathematics of the case, no 
further findings are called for. Whether they are can be determined 
when a form of decree is submitted. 
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NICHOLSON y. SAME. 

(District (3ourt, W. D. New York. October 15, 1914.) 

1. OANALB ^=9l8 — OBSTBUCTION BT GONTBACTOB— InJUBIBS to YESSBLa 

A contractor for the widening and deepening of a state canal is bound 
In the exercise of reasonable care to ascertain from time to time ais the 
work proceeds the depth of water in the canal and the condition of its 
prism in the locality. In order to avoid interference with navigation, and 
is liable for injuries to vessels caused by obstructions due to the work, 
whether by itself or by a subcontractor. 

[Ed. Note.— For other cases, see Canals, Gent Dig. U 20-24; Dea Dig. 
«=s>18.] 

2. Canals ^=9l8 — Obstbuction bt Dbedginq Contbactob—- Lxabilitt fob In- 

JUBT TO Vessel. 

Injury to a canal boat forming part of a tow in the Erie Canal by 
striking a boulder left projecting from the bottom by respondents, who 
as contractors were engaged in dredging, held due in part to the negligent 
navigation of the tow, in falling to see or heed a buoy placed by respond- 
ents to mark the obstruction, and in part to the failure of respondents to 
sufficiently mark the place ; there being four of the boulders at consider- 
able distances apart 

[Ed. Note. — ^For other cases, see Canals, Cent Dig. If 20-24; Dea 
Dig. «=»ia] 

8. Admiraltt ^=»60— Bbznoing in New Pabties. 

Where the owner of canal boats comprising a tow in the Erie Canal 
brought suit to recover for an Injury to one of such boats by striking an 
obstruction left in the bottom of the canal by respondents, who were con- 
tractors, and also as bailee of cargo lost, it is within the discretion cl the 
court to permit respondents to file a cross-libel under admiralty rule 
59 (29 Sup. Ct xxxix) bringing in libelant's vessels, even after trial of the 
case has commenced. 

[Ed. Note. — For other cases, see Admiralty, Cent Dig. iS 414-429 ; Dec 
Dig. <85=>50.] 

4. Canals ^=:»18 — Obstbuctions Left by Contbactob^Injubt to Vessels. 
A contractor and subcontractor, engaged in deepening the Erie Canal, 
held liable in part for injury to a passing canal boat by striking a rock 
left by them on the bottom of the canal ; and the boat also held in fault 
for failure to exercise proper care, in view of a previous stranding, which 
caused her to leak and increased her draft 

[Ed. Note.-— For other cases, see Canals, Cent Dig. |i 20-24; Dea 
Dig. «&=>18.] 

In Admiralty. Separate suits by Joseph W. Otts, individually and 
as trustee and bailee of the cargo late laden on the canal boat Cumber- 
land, and also by Charles Nicholson, individually and as trustee and 
bailee of the cargo late laden on the canal boat C. E. Collard, against 

^=:»For other cases see same topic ft iCBT-NUMBER In all Kej-Numbered Dlfeata it Indexes 
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I. M. Ludington's Sons, Incorporated, and George W. Beeman. De- 
crees dividing damages. 
Decrees affirmed 229 Fed. 538, C. C. A. . 

Brown, Ely & Richards, of Buffalo, N. Y., for libelants. 

Lewis, McKay & McMillan, of Rochester, N. Y., for respondents. 

HAZEL, District Judge. Two canal boats, the C. E. CoUard and the 
Cumberland, sustained damages by stranding on a submerged obstruc- 
tion at the bend of tfie Erie Canal between bridges 115 and 116 in 
August and October, respectively, of the year 1911. In the libel filed 
in each case it is substantially alleged that the obstruction resulted 
from the use of a dipper dredge in the excavation of the barge canal, 
by which stones or boulders and other material were loosened or raised 
and left unguarded, so that they became a menace to navigation. Both 
cases were tried as one, the parties stipulating that the testimony in 
the Cumberland Case be considered in the CoUard Case in so far as it 
applied. 

Under contract No. 62 with the state of New York the respondent 
L M. Ludington's Sons, Incorporated, was engaged to widen and deep- 
en a section of the canal, and it entered into a subcontract for a por- 
tion of the work with the respondent Beeman, the operator of the dip- 
per dredge which rolled the stones or other obstruction in question 
over into the bed of the old canal, which was higher than the newly 
excavated portion, decreasing the navigable depth of the water, so that 
it became and was insufficient for canal boats drawing 6 feet or more 
of water. Under sections 17 and 23 of said contract I. M. Ludington's 
Sons, Incorporated, was no doubt liable for damages caused by ob- 
structions such as rock, debris, etc., in the canal unless such obstruc- 
tions were guarded by watchmen, or marked by placards, or warning 
of their presence given in some other wayT 

[1] In the performance of work of this character a contractor is 
bound in the exercise of reasonable care to ascertain from time to time, 
by dragging or by some other suitable means, the depth of water in 
the canal and the condition of its prism in the locality where he is en- 
gaged, in order to avoid interference with navigation. The authori- 
ties bearing on this subject are many, and it will no doubt suffice to 
cite Adsit v. Brady, 4 Hill (N. Y.) 630, 40 Am. Dec. 305 ; Robinson v. 
Chamberlain, 34 N. Y. 389, 90 Am. Dec. 713 ; French v. Donaldson, 57 
N. Y. 496; St. Peter v. Denison, 58 N. Y. 416, 17 Am. Rep. 258; and 
in this district, Huntley v. Empire Engineering Co. (D. C.) 189 Fed. 
516, affirmed 211 Fed. 959, 128 C. C. A. 457. The initial question 
therefore in each case is whether the injury to the canal boat was due 
to the fault or negligence of the contractor, the subcontractor, or both. 
The duty of keeping the canal free from obstructions, or of adequately 
warning navigators of the danger therefrom, rested upon the princi- 
pal contractor, as well as upon the subcontractor, by whose negligence 
the obstacle* to navigation was actually created. By section 23 of the 
contract in question it is provided that the contractor shall be liable 
for damages resulting to the work, or from the work, during its prog- 
ress, and as the dredging which raised the stone or obstruction in ques- 
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tion had direct relation to the work, and was not merely a collateral 
undertaking, the principal contractor cannot avoid responsibility there- 
for. Water Co. v. Ware, 16 Wall. 566, 21 L. Ed. 485 ; McCafferty v. 
S. D. & P. R. R. Co., 61 N. Y. 178, 19 Am. Rep. 267. 

At the time of the accident to the Cumberland, she was made fast, 
pushboat fashion, ahead of the steam canal boat Columbia, which had 
three consorts in tow, including the pushboat, arranged in pairs and 
proceeding at the rate of 2^ miles an hour. An exhibit photograph of 
the bed of the canal, taken after the water was let out, showing a point 
about 1,000 feet easterly from bridge 116, discloses four stones or 
boulders of different sizes, from 33 to 56 feet apart, laying in a line 
lengthwise of the middle of the canal. Such stones, projecting into 
the water from 1 to 1% feet above the adjacent ground and menacing 
navigation, concededly were not in the prism of the old canal in the 
spring of 1911. It is not definitely proven which of these stones or 
boulders the Cumberland struck; but, as several of them were rust- 
marked and indented, it is believed that such markings were caused by 
the stem irons of passing canal boats, and that the stem iron of the 
Cumberland contributed thereto. There was, however, other reliable 
evidence to justify the inference that she struck something, doubtless 
one of such stones, at about the point where the canal boat Collard 
had previously struck, and that she later drifted to the bridge at Hol- 
ley, about one-half a mile away, where she sank. 

The principal defenses are that, even though it be assumed that the 
mishap occurred through impact with a stone obstruction at tlie point 
specified, there is nevertheless no fault attributable to respondents, 
for the reason that with the water at normal depth there was ample 
space above the stone or other obstruction to permit the Cumberland 
to navigate in safety, and that a buoy sufficiently marked the immediate 
locality of the obstructions, so that, if the tow had been carefully navi- 
gated, the obstructions could, and no doubt would, have been avoided. 

There was considerable conflicting testimony as to the depth of the 
water over the highest obstruction shown in the photographs in evi- 
dence, and the respondents assert that by their contract they were to 
provide a depth of water of simply 6 feet, and that, having done so, 
they cannot be held liable; and they claim further that they had re- 
ceived instructions from the superintendent of public works of the 
state, under whose supervision the barge canal is now in process of 
construction, that it would be sufficient to maintain 6 feet of water 
over stones, debris, or other obstructing material. In view, however, 
of my conclusions on the evidence relating to the maintenance of a 
buoy at the place of the accident to impart warning of obstructions, 
the question of the depth of the water over the obstructions, or the 
correct interpretation of the instructions given the contractor by the 
inspector, need not be passed upon. It is enough that the submerged 
obstruction upon which the Cumberland struck was in the prism of 
the canal and interfered with navigation of boats drawing 6 feet of 
water. 

[2] I therefore pass to inquire whether the submerged stones or 
other obstruction with which the Cumberland came in contact were 
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distinctly and sufficiently marked. Testimony has been given tending 
to show that from August 11, 1911, the day the Collard grounded, 
throughout the months of September arid October, and in fact to the 
close of navigation, the immediate vicinage of such stones or other 
obstruction was first marked by an iron rod, then by a scantling, and 
later by a beer keg painted white. If it is true that the obstruction 
upon which the Cumberland struck, or its reasonable vicinity, was 
distinctly and sufficiently marked at the time of the accident, respond- 
ents, in my opinion, performed their full duty to her, for the master 
of the tow was bound to take notice of all buoys or safeguards to 
navigation placed in or along the canal, especially where he perceived 
that work was going on. By the testimony of the witness McCarthy, 
an employe of the contractor, it appears that a lantern was placed each 
night on either side of the canal opposite a stake, scantling, or keg 
located in the canal at about where the Collard had struck, to indi- 
cate to boatmen the place of danger. There was much disputation as 
to the precise point where the buoy was placed and maintained. I 
am satisfied by the evidence that it was placed in the immediate vicin- 
ity of the stones shown in the exhibit photographs, 40 or 50 feet from 
the towpath side of the canal, but that it was not placed to specifically 
marie the said stones or boulders. The proofs are that the buoy was 
about 1,000 feet from bridge 116 over a high point in the canal bed, 
supposedly where the Collard had struck, or near thereto. There 
were many witnesses who testified that in passing on the towpath, 
or in performing their work on the canal, they often perceived the 
buoy or mark, others that they saw it daily, yet none was able to dis- 
tinctly and definitely swear that it was in place at the precise time 
of the accident. 

Importance is properly attached by respondents to the testimony of 
the witness Howe, who remembers that the keg was substituted for 
a stake because the stakes were usually knocked down by passing 
boats, and who from daily observation swears that such keg buoy 
was in place in the canal until the close of navigation. On cross- 
examination he declined to swear that the buoy was in place on the 
day of the accident, or on every day, yet his testimony impresses me 
favorably, and is not to be entirely ignored because he had no recol- 
lection of the 'precise position of flie keg on the day of the accident, 
or on any other specified day. The witness Wise also testified that 
the buoy remained in place in the canal throughout the season, be- 
ing replaced when knocked down by passing canal boats. The wit- 
ness Fowler testified that he frequently saw the buoy, and that it re- 
mained in tfie canal until the water went out in the fall of the year ; 
that at first there was a light on the stake, and that later lights were 
placed on the berm and towpath sides of the canal opposite thereto. 
He was unable to fix the day when the Cumberland sank, but was 
certain he saw the buoy from time to time up to such occurrence. The 
witness Campbell swore that it was his work to put out the lantern 
it night on the bank of the canal at, or near, the place of the accident, 
and to take it in in the morning, and that on such occasions he saw 
the buoy out in the canal. 
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The version of the witness Hiram Davis, a disinterested boatman, 
was that he also frequently saw the buoy while on his boat traveling 
from Hulberton to Rochester ; that he saw the stakes that were driven 
iAto the bed of the canal, and later the white keg, together with the 
light on the berm side of the canal ; and he testifies that there never 
was a time that the buoy was not there when he passed through. The 
witness Beeman substantially testified that after the ke^; replaced the 
stake it was anchored in the canal until the fall of the year. He con- 
ceded that occasionally passing boats would drag it out of place, but 
asserted that it was always put back, and that he saw it two or three 
times a day as he went back and forth to his work, and that on the 
day following the impact the keg was "in the canal, up where the 
CoUard hit." 

It is true that the witness Defendorf, for the libelant, testified that 
he was standing on the deck of the Ctunberland at the time of the 
accident, alongside of the wheel, looking forward, and that he saw 
no keg in the canal in that vicinity, and that none was there at the 
time ; still, as he was not on duty at that time, and the responsibility 
of lookout did not rest on him, I am disinclined to give absolute cre- 
dence to his testimony on this point. Peter Quinn, the wheelsman 
at the time of the accident, was not produced, and no satisfactory 
explanation for not swearing him appears in the record. It should, 
however, here be stated that within the past few days, while this case 
was under consideration by the court, an application was made for 
leave to produce him and to take his testimony in rebuttal; but to 
grant such an application at this stage of the proceeding, on the ex- 
cuse that he could not heretofore be found, in the face of the fact 
that he was in attendance on the court at the beginning of the trial, 
would not, in view of the circumstances, be a proper exercise of the 
discretionary power of the court. As Captain Otts, who was navi- 
gating the tow, was not on deck at the time of the accident, and as 
Quinn acted as steersman and lookout aboard the pushboat, his fail- 
ure to give testimony cannot pass unnoticed. He was such an im- 
portant witness that something should at least have been done to pro- 
cure his testimony in rebuttal regarding the claim of respondents that 
a buoy marked fiie spot where the Cumberland struck. Under the 
circumstances the inference may, I think, fairly be drawn that his 
testimony would have shown that there was a buoy or mark, as claimed 
by the respondents, at or near the point where the accident occurred, 
which should have been sufficient notice to him to proceed at this 
point with carefulness and precaution away from the middle of the 
canal, over towards the towpath side, where the water was concededly 
of ample depth for safe passing. As the accident occurred at 1 o*clodc 
in the afternoon, it should not have been difficult for him to have seen 
the white keg at a reasonably safe distance away, and failure to do 
so must be attributed to carelessness. If, on the other hand, he did 
see the buoy, the speed of the tow should have been reduced, and she 
should have proceeded at this point carefully and prudently. Having 
failed to do so, she must be held to have been negligently navigated, 
and therefore in partial fault for the injuries sustained by her. 
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Although in my judgment it was unnecessary for respondents to 
separately mark each obstruction in the canal, and while there are sit- 
uations in which a single buoy might constitute sufficient warning to 
navigators to keep away from the middle of the canal, still I think the 
fact of there being a bend in the canal at the point in question, together 
with the fact that the canal boat Collard had previously struck in that 
vicinity, called for a better protection of navigation than was afforded 
by the maintenance at this point of a single buoy. The distance be- 
tween the first and fourth stones was approximately 121 feet, 
with intervening spaces between the various stones of from 32 to 56 
feet. If, after the accident to the Collard, the bed of the canal had 
been dragged with a rail, all the obstructions shown in the photographs 
would no doubt have been discovered and better protection pven. In- 
stead of this, the bottom of the canal was searched with a sounding 
rod, and a stake placed at what was supposed to be the highest point. 
The stones or boulders of the photographs were not found. The re- 
spondents were negligent in the performance of their contract with the 
state, because of their failure to sufficiently mark the place of danger. 
The burden of explanation was upon them, and their efforts to com- 
ply with the law by maintainmg a single buoy at a point about 1,000 
feet east of bridge 116 was insufficient notice or warning of the afore- 
said obstructions. They were therefore also in fault for the mishap, 
and there must be a division of the damages. 

[3] The libelant is the owner of the canal boats Columbia, Cumber- 
land, Oswego, and Syracuse, comprising the tow at the time of the 
accident to the Cumberland. He has filed his libel as owner of 
such boats, and as bailee and trustee of the cargo aboard the injured 
boat. Neither the Qwners nor the insurers of the cargo have inter- 
vened herein. Under admiralty rule 59 (29 Sup. Ct. xxxix) a petition 
was filed by respondents while the trial was in progress for leave to 
file a cross-libel, in which it was prayed that in case the Cumberland 
and the respondents are both held in fault for the injuries sustained 
by the Cumberland, the other boats comprising the tow may be brought 
into the case and proceeded against, to the end that the entire loss 
may not fall on respondents. Libelant, however, objects to this peti- 
tion on the ground that the rule did not contemplate the taking in of 
a party after the trial had commenced, maintaining that the issue^ to 
be presented by a cross-libel must be framed before the beginning of 
the trial. I am of the opinion, however, that the phrase "or within 
such further time as the court may allow," embodied in the rule, per- 
mits the bringing in of such other vessels or parties as in the judg- 
ment of the court ought to be proceeded against in the original action 
for a just and equitable settlement of the case. The cross-libel may 
be filed. Without the presentation of such issue the respondents would 
be obliged to pay the entire damage resulting to the boat and her cargo 
from the accident (The Atlas, 93 U. S. 302, 23 L. Ed. 863), imless 
they had recourse in personam against the libelants for contribution 
(Erie R. R. Co. v, Erie & Western Trans. Co., 204 U. S. 220, 27 Sup. 
Cl 246, 51 L. Ed. 450), and such action should not be enforced in 
this case, for the reason that the Cumberland and companion boats 
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were navigated as a single vessel, are owned by tfie same owner, and 
a proper adjustment of the damages without further litigation or 
expense can be had by bringing them into this proceeding. 

[4] The mishap to the canal boat C. E. CoUard may now be taken 
up. As heretofore intimated, she came in contact, in August, 1911, 
with an obstruction in the vicinity of the four stones shown in the 
exhibit photographs in evidence. Soon afterwards, imder the direc- 
tion of the subcontractor, the respondent Beeman, the obstruction was 
dynamited, and while there is no positive evidence to show that the 
Collard was injured by a stone or boulder, that she came in contact 
with a submerged refractory object in the bed of the old canal, which 
was raised or accumulated by respondents' dipper dredge, is fairly 
shown. Such obstruction was the approximate cause of her sinking, 
but I do not attribute to respondents the sole fault therefor. 

It is shown that canal boats having a draft of 6 feet, drawn by horses 
or mules, require at least 6 feet and 1 inch of water in which to nav- 
igate with reasonable safety, and that at the time of the accident in 
question the water was at normal depth, pr about 6 feet and 4 or 5 
inches above the highest stone shown in the photographs. The witness 
Summer, the engineer in charge of the work for the state, testified 
substantially that there were 6 feet 7 inches of water in the canal 
over the highest obstruction, while the witness Wing, for libelant, as- 
suming the correctness of respondents' testimony as to the water 
level, testified in effect that tlie highest obstruction was 6 feet 4.9 
inches below the surface of the water at normal depth, and not 6 feet 
7 inches, as testified to by the witness Summer. As the witness Wing 
is fairly corroborated by the respondents' witness Dernell, I incline 
to the belief that such lesser depth of water oyer the obstructions 
is fairly proven. Notwithstanding this discrepancy in the testimony 
as to the depth of the water over the obstructions, I think the Collard 
contacted the obstruction in question because she was at that point 
drawing considerably more than 6 feet of water as a result of her 
grounding at Hindsburg, five miles above Holley. 

Libelant contends that this first grounding did not injure the Col- 
lard, and that she did not take on water as a result of it; but ad- 
mittedly she was aground for upwards of half an hour, and her mules 
beipg unable to draw her off, it was necessary for a tugboat to re- 
lease her. Her master and the witness Hudson, who was aboard the 
boat, deny that she leaked before she. stranded at Holley ; but I am 
in doubt as to such testimony, owing to the fact that three witnesses 
for respondents, who saw the Collard near bridge 116 at Holley be- 
fore she fetched up on the obstruction, swore that just before ground- 
ing two of her crew were at her pumps, pumping fore and aft, which 
would seem to indicate that the Collard had received serious injury 
and that she was in fact taking on water. The probabilities arising 
from her difficulty in getting off the ground at Hindsburg and her 
advanced age — ^she was 17 years old — ^materially support the claim 
that she had sprung a leak, increasing her draft, and causing her to 
ground. 

The dispute as to the depth of the water is complicated by the 
dynamiting done in that vicinity after the accident, but I am reluctant 
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to' accept the view urged by libelants that the blasting was done to 
destroy evidence. It was, however, negligence on the part of the re- 
spondents to obstruct the highway of ttie canal upon which the libel- 
ant had the right to navigate, and such obstruction was, I think, the 
major, though not the sole, cause of the disaster. Although the Col- 
lard had the right to proceed to her destination without encountering 
obstructions placed in the bed of the canal by the contractor, yet it 
was her duty to exercise care and diHgence in her navigation. Hav- 
ing taken on water in consequence of her grounding at Hindsburg, 
she should have delayed and reduced her draft, or in any event should 
have proceeded with care commensurate with the knowledge that an 
increase in her draft over the legal draft would subject her to risk 
and danger, especially where the barge canal work was in progress. 

That respondents had no actual knowledge of the obstructions in 
question will not relieve them from responsibility therefor. It was their 
duty under their contract with the state to deepen and widen the canal, 
and in so doing to maintain it in navigable condition. They are there- 
fore presumed to have known that to permit excavated stones, debris, 
or other material to remain in the canal would menace navigation, and 
even though they did not believe it dangerous they were nevertheless 
bound either to remove it or to see that it did not in any way interfere 
with the passage of canal boats or create a condition rendering it 
improper for them to use it as before. 

The views expressed herein lead to the conclusion that as to the 
injuries sustained by both the Cumberland and the C. E. Collard the 
respondents I. M. Ludington's Sons, Incorporated, and George W. 
Beeman, jointly, are in fault with the libelants, and therefore the 
damages and costs must be equally divided between the wrongdoers; 
in the case of the Cumberland, tfie respondents jointly paying one 
half and the tow jointly paying the other half, and in the case of the 
Collard, the canal boat C. E. Collard and the respondents jointly must 
equally bear the loss. 

Decrees may be entered accordingly. 



BUSSELL et aL v. SHIPPEN BROS. LUMBER CO. et al. (BURTZ et aL, 

Interveners). 

(District Court, N. D. Georgia. December 17, 1915.) 

No. 7L 

Attobnet and Client ^=»166 — ^Employment of CotrNSEL by Cobporation — 
Validity op Contract. 

A contract, made by a corporation, by its president, and ratified by its 
board of directors, employing attorneys to defend the corxwration in a 
pending suit and to resist tlie appointment of a receiver, which they did 
successfully, held legal and valid, and to entitle the attorneys to recover 
the fee agreed upon therein, on their discharge by a subsequent board of 
directors. ^ 

[Ed. Note. — For other cases, see Attorney and Client, Cent Dig. §§ 368- 
372 ; Dec. Dig. <g=»166.] 

d=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Dlseets & Indexest 
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In Equity. Suit by Charles Russell and others against the Shippen 
Bros. Lumber Company and others. In the matter of the intervention 
of A. H. Burtz and Charles T. & Linton C. Hopkins. On exceptions 
to master's report. Overruled, and report confirmed. 

See, also, 224 Fed. 254. 

Charles T. & Linton C. Hopkins, of Atlanta, Ga., and A. H. Burtz, 
of Ellijay, Ga., for interveners. 
D. W. Blair, of Marietta, Ga., for defendants. 

NEWMAN, District Judge. The intervention in this case was re- 
ferred to Frank E. Callaway, Esq., standing master, and his report 
is as follows: 

"I, Frank B. Callaway, standing master, to whom this interrention was 
referred by the court's order of July 10, 1915, for the purpose of InTestlgatlng 
the issues of law and fact presented by the pleadings in said intervention, 
respectfully report as follows: 

"The intervention was assigned for a hearing before me on September 21, 
1915, by consent of parties, and came on for a hearing on that date. It pro- 
ceeded from time to time and day to day, as is disclosed by the stenog- 
rapher's report of the evidence, until the evidence was aU in and argument 
made by counsel. The evidence introduced consists of the original record, 
pleadings, and the evidence introduced upon the various hearings of the above- 
stated cause before Hon. Don A. Pardee and Hon. Wm. T. Newman, with the 
orders thereon; also the testimony of various witnesses, which was steno- 
graphically reported. 

"In response to a notice to produce by plaintiff in the intervention, an agi^ee- 
ment was filed and is a part of the evidence in the case, same being signed 
by attorneys for plaintiff and defendant in the intervention, this agreement 
relating to the holdings of the Shippen Bros. Lumber Ck>mpany, and also an 
agreement that Exhibit E, attached to the original intervention in this case, 
represents legal formal action had by the board of directors of Shippen Bros. 
Lumber Company, that said action is binding upon said company, and also 
that Exhibit F is a correct copy of a letter sent by Shippen Bros. Lumber 
Company through its president, Charles E. Patton, on February 20, 1M5. 

"All of said evidence Is herewith filed and accompanies this report. All ob- 
jections to the evidence are duly noted, as well as exceptions to the rulings of 
the master, and same are fully disclosed by the stenographer's report of the 
trial. After considering all of the evidence and argument, I make the fol- 
lowing report: 

••Findings of Fact 

"(1) I find that on September 5, 1914, the original bill for receiver against 
the Shippen Bros. Lumber Company was filed and presented to Hon. Don A. 
Pardee, United States Circuit Judge, who was authorized to hold the District 
Court of this district. Two or three days after the filing of that bill, inter- 
veners were employed by the president and general manager of the Shippen 
Bros. Lumber Company to defend the company in the litigation. At that time, 
it was directed alone against the cori>oration. 

"(2) I find that supplemental bill and amendments filed by complainants 
brought in other parties as parties defendant, namely, W. H. and F. E. Ship- 
pen, but all of said bills and amendments reiterated the original prayers for« 
the appointment of a receiver, and I find that interveners successfully repre- 
sented the corporation in those matters. 

"(3) I find that a verbal contract was made by W. H. Shippen, president of 
the Shippen Bros. Lumber Company, with interveners to represent the com- 
pany in this litigation at the time that the original bill was filed, and I find 
that later on, namely, on October 2, 1914, this verbal contract was reduced to 
writing as follows: 
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" 'Georgia, Fulton County. 

" 'Messrs. A. H. Burtz and Charles T. & Linton C. HopMns are hereby em* 
ployed to represent the Shlppen Bros. Lumber CiMupany In the case of Russell 
et al. y. Shlppen Bros. Lumber Company et al., pending in the United States 
District Court for the Northern District of Georgia. In the event said litiga- 
tion should be lost and a receiver appointed, the fee is to be forty-five hun- 
dred ($4,600.00) dollars; in the event the litigation is successfully defended, 
and no receiver Is appointed, then the fee is to be seventy-five hundred ($7,- 
500.00) dollars. This contract imposes no personal responsibility upon either 
W. H. or P. B. Shlppen. [Signedl Shlppen Bros. Lumber Co., 

" 'W. H. Shlppen, Pres.' 

"(4) I find that the employment of Interveners was ratified by the board of 
directors of the Shlppen Bros. Lumber Company at a meeting held In October, 
1914, and said board was adjudged by Hon. Wm. T. Newman, In the litigation, 
to be the legally constituted board of directors. I find that the following reso- 
lution was passed by the board: 

** 'Be It resolved by the board of directors of the ShlpiJen Bros. Lumber Com- 
pany that: 

" 'Whereas, Messrs. Charles T. and Linton C. Hopkins, attorneys at law, of 
Atlanta, Georgia, and Mr. A. H. Burtz, ElUjay, Georgia, appear of record as 
attorneys for Shlppen Bros. Lumber Company In the litigation of Chas. S. 
Russell et aL r. Shlppen Bros. Lumber Company et al. In the District Court 
of the United States of the Northern District of Georgia ; and 

" 'Whereas, there Is a conflict of Interest between Shlppen Bros. Lumber 
Company and William H. and F. E. Shlppen, It Is not deemed by this board 
proper that the Interest of this company and Wm. H. and F. B. Shlppen should 
be represented by the same attorneys In said cases: 

" 'Be It further resolved, that the president of this company Is given the full 
power and authority of this company to discharge attorneys In any case now 
pending or which may hereafter be brought for or against said Shlppen Bros 
Lumber Company, and to employ other counsel to represent the Interests of 
this company In such cases now pending or to be hereafter brought and In 
such other matters which In the advice of counsel may be by him deemed nec- 
essary.' 

"(5) I find that the duties of the president of the Shlppen Bros. Lumber 
Company, as shown by the by-laws of the company, were as follows: 'Subject 
to their by-laws and to such regulations as the board of directors may, from 
time to time, make, the president shall have the chief management, control, 
and supervision of the affairs of the company. It shall be his duty to preside 
at all meetings of the board, to preserve order, and promote the regular and 
speedy transaction of business. All purchases, r^airs, and cmitracts shall be 
made under his authority, except when otherwise provided by the board. He 
shall fix the price for all lumber, shingles, lath, and all material sold by said 
company, and determine and regulate the terms upon which the same are to 
be sold, all of which Is subject to the approval of the executive committee.' 

"(6) I find that said employment In behalf of the corporation was recognized 
by adverse counsel and the court, and that upon the record and evidence pro- 
duced in behalf of said corporation a receivership was denied. 

"CD I find that on February 20. 1915, the present board of directors of the 
Shlppen Bros. Lumber Company Impliedly recognized the employment of 
Bald Interveners, In that said board authorized the president to sever Inter- 
veners' representation of the corporation, and that In pursuance of said au- 
thority the president did sever said representation. 

•*(8) I find that tiie services of Interveners were beneficial to the corporation ; 
that Hon. Wm. T. Newman has adjudged that no receivership could be had for 
the corporation upon any of the grounds alleged in any of the pleadings. 

"(9) I further find that the fee stipulated for In the contract was reason- 
able. Expert testimony upon this point was to the effect that the importance 
of the representation and the work done, and the size and assets of the 
corporation, would have authorized a much larger fee. 

'^(10) I find, from the evidence produced, that the assets of the corporation 
amount to at least $750,000, if not mpr^ and that the liabilities did not ex- 
ceed $95,000. 
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"(11) I further find that the contract of employment was within the scope 
of the authority of the president, and ratified by the board of directors, 
which was the then legal board, and that same was not in conflict with the 
corporate Interest, and that the services rendered were material and directly 
In line with the corporate Interest 

"Findings of Law. 
**1 therefore find that Interveners are entitled to recover of the Shlppen 
Bros. Lumber Company the principal sum of $7,500, with Interest at 7 per 
cent, from February 20, 1015," 

The conflict as to which of two boards of directors was the legal 
board of directors of the Shippen Bros. Lumber Company has al- 
ready been determined; tliis court having held that the stockholders* 
meeting attempted to be held at Ellijay, Ga., on September 16, 1914^ 
was without effect as to the election of a board of directors, on ac- 
count of the confusion that existed. There was a ruling by the court 
to this effect in the opinion filed November 13, 1914, in which this was 
said: 

"I am satisfied that the attempt to hold a stockholder's meeting and an 
election of directors at EUUay In September was a failure. I do not believe 
that any proper and legal election of directors was held. The minutes of two 
meetings are presented, and they show such unsatisfactory proceedings held as. 
In my opinion, the court should decline to consider It a vaUd election eltlier 
way." 

So that, until the regular annual election held sometime thereafter^ 
W. H. and F. E. Shippen and their associates were the regular au- 
thorized board of directors of the company. This board of directors 
employed Mr. Burtz and Messrs. Hopkins, as will be seen by the con- 
tract made, to resist the application for a receiver and the appointment 
of a receiver for the Shippen . Bros. Lumber Company. 

While it is true that there was a conflict of interest between the 
Shippens individually and the Shippen Bros. Lumber Company, I am 
not prepared to disagree with the master, who held in effect that that 
had nothing to do with this particular matter. The effort on one side 
was to have a receiver appointed for the company and on the other 
side to resist it. I thought then, and think now, that there was no ne- 
cessity for a receiver, and I further thought then, and think now, that 
it would have been injurious to the interest of the Shippen Bros. Lum- 
ber Company if a receiver had been appointed for it. 

I think the arrangement with Messrs. Burtz and Hopkins as attor- 
neys must be considered a contract between them and the corporate 
entity, the Shippen Bros. Lumber Company. Certainly it cannot be 
considered so clearly otherwise as to justify the court in differing- 
with the master's conclusions. The purpose of the bill originally, and 
at the time counsel were employed in the case, was mainly to have 
a receiver appointed for the company's property, and while this was 
subsequently changed by supplemental bill and amendments to include- 
other defendants, the application for a receiver ran all through the 
proceeding and was continued until a receiver was denied by the court. 
Even if the court could interfere with the enforcement of this con- 
tract upon the ground that the fee was excessive, I am not prepared 
to say, in view of the amount involved, that it was so excessive as to^ 
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justify such interference. The master has found that it was a rea- 
sonable fee, and indicated in his report that it might well have been 
larger. He says: 

"Expert testimony introduced upon this point was to the effect that the 
Importance of the representation and the work done, and the size and assets 
of the corporation, would have authorized a much larger fee." 

He further finds that the assets amounted to at least $750,000, and 
that the liabilities did not exceed $95,000. 

I am satisfied that all of the exceptions to the master's report should 
be overruled, and the report connrmed ; and it is so ordered. 



PENNSYLVANIA STEEL CO. et aL v. NEW YORK CITY RY. CO. et aL 
(and three other causes). 

(District Court, S. D. New York. December 9, 1915.) 

Nob. 2-149, 2-33, 3-27, 3-37. 

1. corpobations ^=»566 — ruceivebs — ^dlstbibtjtion of assets — bright t0» 

Preference. 

In determining the right of contract creditors for supplies, etc., to pref- 
erence from the estate of an insolvent railroad company, special circum- 
stances may Justify ttie allowance of preference to claims accruing prior 
to the arbitrary period generally settled upon. 

[For other cases, see Corporations, Cent. Dig. SS 2283-2286 ; Dec. Dig. ^=»566.] 

2. Corporations ^=»56ft— Receivers — Distribution of Assets — Right to- 

Preference. 

Where a lessee of a street railroad system succeeded the lessor In Its 
operation, the operating officers and employes being largely the same, the- 
fact that an order for oi)eraiing supplies I'eceived and used by the lessee 
was written on a blank form of the lessor is not sufficient to defeat the 
right of the person furnishing the supplies to a preference on distribu- 
tion of the estate of the lessee in insolvency. 

[For other cases, see Corporations, Cent. Dig. §S 2283-2286 ; Dec. Dig. ®=s>566.] 

3. Corporations ^s»666 — ^Receivers — Distribution of Assets — Right to> 

Preference. 

Claims for supplies furnished to a street railroad company held proper- 
ly allowed preference from its estate in insolvency, If (a) the material or- 
dered is shown by the requisition, and by its quantity and nature, and by 
the department of the company for which it was intended, to be of an. 
operation character, and was charged to operation; or (b) if it is of an 
operation character, or delivered to the engineer of maintenance of way 
or other operating head, and was not charged to construction stores; or 
(c) where, although charged to construction stores, it was in quantity and 
character adapted to purposes of operation, and actually used for such 
purposes. Various claims also considered as to whether or not they came 
within either of such classes. 

[For other cases, see Corporations, Cent. Dig. §§ 2283-2286 ; Dec. Dig. ^=s>566.] 

In Equity. Suit by the Pennsylvania Steel Company and another 
against the New York City Railwa)^ Company and another, with three 
other causes. In the matter of claims for preference by certain con- 
tract creditors. 

By decisions of this court (208 Fed. 168) and of the Circuit Court 
of Appeals (216 Fed. 471, 132 C. C. A. 518) it was determined that 

^=3For other cases dee same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
229 F.— 30 
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certain type claims were to be paid in full, with interest at 6 per cent, 
from the average due date of each claim. These type claims generally 
covered supplies necessary for the daily maintenance of a railroad 
as a going concern. The Circuit Court of Ai^)eals indicated the test 
by which the character of such supply claims was to be determined 
as follows: 

"Tbey must be of such a quantity and to be paid for at such times as to 
indicate that they are necessary for current operations and are to be met 
out of current earnings. Direct evidence as to the latter condition is not 
necessary. The court may draw the Inference that this was the expectation 
of the parties from the drcumstances attending the transaction." 

In the light of these decisions more than 200 separate claims were 
taken up for investigation by the special master. Evidence was taken, 
and all the claims separately disposed of, such disposition being in- 
cluded in a single report, accompanied by an opinion (a copy of 
which will be reported as a note at the end of this opinion). Excep- 
tions to parts of this report were duly filed, and the cause has come 
on for argument upon these exceptions. 

Masten & Nichols, of New York City, for receiver of Met St R CJo. 

Dexter, Osborne & Fleming, of New York City, for receivers of New York 
City R. Co. 

Richard Reed Rogers and James L. Quackenbush, both of New York City, 
for New York City R. Co. 

Byrne & Cutcheon, of New York City, for Pennsylvania Steel Co. and Des- 
non Contracting Co. 

BenJ. S. Cutching, of New York City, for tort creditors. 

LA COMBE, Circuit Judge (after stating the facts as above). 
The hearing on these exceptions was had some time ago, the dis- 
cussion was a long one, and many separate points were in- 
volved. Briefs were promptly filed, but the matter was not at 
once taken up because the court, mistakenlv as it turns out, 
supposed that the contemplated adjustment of the entire proceeding 
would eliminate some of the controversies here presented. It is now 
understood that, whether such adjustment be or be not carried out, it 
is desirable that the findings of the special master as to these various 
claims be approved or disapproved by the District Court. The situ- 
ation, however, apparently calls for no extended discussion of the law. 
A brief indication of the decision as to each group and the reason for 
it will be sufficient. We are more particularly concerned now with 
the disposition of this long drawn out proceeding than with the mak- 
ing of precedents for the disposition of future proceedings. 

The various claims may be distributed into groups, according to the 
questions of law or practice presented. They will be treated here 
first by groups ; thereafter individual claims which do not thus classi- 
fy may be disposed of. 

[1] First. The special master disallowed no claim, otherwise allow- 
able, because of the time it accrued. No claim is asserted which ac- 
crued earlier than nine months prior to receivership. Exception has 
been taken to his allowance of any claims which accrued more than 
six months prior to receivership. 

This brings up an interesting question of federal practice upon 
which there have been many opinions reported, by no means harmoni- 
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ous in their reasoning or conclusions. One proposition, however, is 
settled by repeated decisions of the United States Supreme Court, viz. : 
That special circumstances will justify the allowance of claims accru- 
ing earlier than the arbitrary period generally settled upon. Such spe- 
cial circumstance may well be held to exist in reference to the claims 
now under advisement, in the fact that in one of the type claims an 
item accruing before the six months period was allowed by the special 
master and by this court, certainly after argument upon the very point 
now raised. That item was a very small one, and may have escaped 
the attention of the Circuit Court of Appeals, which made no refer- 
ence to it, nor to this question of time. It may be that, in the ab- 
sence of an expression of its opinion, the decision is not citable as an 
authority on the point one way or the other ; but it would seem that 
a uniform rule ^ould be applied here to ail claimants against this 
estate. Moreover, the amount of claims accruing prior to the six 
months is relatively small. The exceptions to the allowance of such 
claims, for reason stated, are therefore overruled. 

[2] Second. The special master allowed certain claims against the 
Ci^ Company, where the blanks upon which orders for the supidies 
were given were forms of the Metropolitan Company. Exception was 
reserved to this ruling on the ground that it cannot be held that claim- 
ant relied on a preference against the City Company, when he knew, 
or had good reason to believe, that he was furnishing the supplies to 
the Metropolitan Company. 

L^ally these were two separate corporations; and this court and 
the Circuit Court of Appeals have repeatedly held that they are to be 
considered and treated as such in the accountings of these two estates. 
Nevertheless there are special circumstances to be considered. Un- 
doubtedly it was generally understood in the conmitmity that the rela- 
tions of the two companies were very dose, that one had practically 
succeeded the other; of their mutual relations sellers knew or cared 
very little ; what they sold they sold to the "system," which comprised 
both roads. There was the same purchasing agent for both roads; 
whether he used an old blank or a new one was not a matter the 
seller would be likely to give much thought to, so long as what the 
latter sold was of the nature and delivered in quantities to indicate it 
was needed for running the system. In some of these cases orders on . 
"Metropolitan blanks" were given for supplies delivered in conform- 
ity with a written contract with the City Company ; in others, a verbal 
order was given, and after it was filled a written order prepared as 
basis for a voucher. The exceptions to the master's decision on this 
point are overruled. 

[i] Third. The special master allowed claims, whether on Metro- 
poUtan or on City blanks, as preferential (a) if the material ordered 
is shown by the requisition, and by its quantity and nature, and by 
the department of the railway company for which it was intended, 
to be of an operation character, and was charged by the City Com- 
pany to operation ; (b) if the material ordered is of an operation char- 
acter, and was placed in general stores, or delivered to the engineer 
of maintenance of way or other operating head, and was not charged 



Digitized by 



Google 



468 229 FEDERAL REPORTER 

to construction stores; (c) where, though charged to constnictioo 
stores, it was in quantity and character adapted to purposes of opera- 
tion, and actually used for such purposes. 

I concur in these rules of disposition of the claims, and all excep- 
tions to their application are overruled. 

Fourth. In the Hugh Thomas proceeding it was held that there was 
'a trust fund available to pay for certain supplies. Persons whose 
claims are presented here and now asked in that proceeding to have 
their claim decreed to be payable out of such trust fund. To a de- 
termination of that request it was not important to go into the question 
of intent of the seller at the time of sale. If his supplies were used 
for the purposes of the trust, the trust fund would pay for them. 
So much of these claims as were finally allowed against the trust fund 
are forever disposed of; the trust fund is abundantly solvent, and 
they have been or will be paid. To the extent, however, to which these 
claims were not allowed against the trust fund, the court differing from 
the special master as to some of his allowances, they are open to be 
disposed of as claims for operation supplies; if the evidence shows 
them to be such, they should be allowed preference here. 

From the brief submitted by the Loraine Steel Company, which may 
be taken as an illustration of others, the special master in the appor- 
tionment proceeding allowed items aggregating $77,940.61 as a charge 
against the trust fund. The same items being presented in this pro- 
ceeding, he disallowed them, on the ground that they had been allowed 
in the former proceeding. But when the report in the former proceed- 
ing came before the court items amounting to $47,044.57 were disallow- 
ed. These items should be passed upon in this proceeding in accordance 
with the rules above indicated. Quite probably this can be done by 
agreement of counsel upon settlement of the decretal order ; if not, the 
special master can make a supplemental report on these items, and on 
any others where a similar complication exists. 

Fifth. Items of supplies for repair and upkeep of the Cable Build- 
ing and the Lexington Avenue Building. 

These were large buildings, in part occupied by the corporation, but 
largely rented for offices and other commercial purposes. All these 
claims were apparently allowed. As to so much of them as covered 
• supplies for the maintenance of the offices of the company in these 
buildings there can be no doubt about the propriety of their allowance. 
Supplies specifically for the convenience of tenants of portions 
of these buildings might be considered as standing on a different 
footing. In some instances, such as the claim of Otis Elevator Com- 
pany, the claim should be allowed without pro rata, although it bene- 
fited the tenants. The offices of the company on the upper floors could 
not have been conveniently used without elevator service. The 
amounts involved are too small to call for any microscopic examination 
of the items. Exceptions to these findings of the master are overruled. 

Sixth. Claims for liabilities incurred for the purpose of preserving 
or increasing fire protection; also claims for liabilities incurred in 
the restoration of property destroyed by fire. 

Premiums paid for insurance of property devoted to the operation 
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of the system wotdd seem to be a legitimate expense of operation. 
Commissions may be considered in the same class as premiums. Ex- 
penses incurred in making structural changes in the property, such 
as the substitution of concrete for wood in parts of a building, are 
not to be classified as operation expenses. Nor will such classification 
include supplies which the evidence shows were furnished for the 
restoration of property destroyed or damaged by fire. Tools, machines, 
and materials subject to destruction by use, and required for contin- 
uance of operation, are properly included in the special master's al- 
lowance. Exceptions are sustained or overruled as may be necessary 
to accomplish this result. 

Seventh. The special master classified as preferred claims for ma- 
terial furnished to the department of the railroad company having 
charge of the defense of accident claims. I am inclined to differ from 
him on that point, but the amounts are small, and there is a plausible 
argument to support the classification; therefore his rulings on that 
branch of the case will not be disturbed. Exceptions thereto are 
overruled. 

Eighth and Ninth. The special master's allowance of preference in 
the case of claims for materials furnished to the controlled companies, 
and his disallowance of claims for damages for breach of long-term 
executory contracts, are approved. Exceptions are overruled. 

Tenth. As to the allowance of interest: The situation here seems 
more complicated than it really is by reason of the accidental circum- 
stance that discussion and adjudication in reference to the trust came 
up earlier in time than did the questions now presented. If we con- 
sider the whole matter in logical sequence, all complications disappear. 
A person furnishes supplies to the railroad company ; it goes into the 
hands of a repeiver, and he files a claim for reimbursement out of its 
estate. He first proves sale and delivery of the supplies, and his claim 
is allowed against the estate for a specified amount. As to all, or as 
to some part, of his claim he thinks he can show himself entitled to 
a preference. He proves that the supplies were of such a character 
and were furnished under such circumstances as to give the prefer- 
ence, recognized by the law, for debts contracted for current opera- 
tion supplies. In this proceeding that preference has been found to 
exist in the case of many of the claimants. It then appears that there 
is m existence a trust fund out of which payment will be made for 
all supplies actually used for a specific purpose. Some persons prove 
that they sold supplies with the express intention on the part of seller 
and purchaser that such supplies should be used for that specific pur- 
pose ; also that they were so used. It is, of course, ordered that they 
be paid out of the trust fund. Other persons appear, who have proved 
that they sold supplies suitable for operation, with the understanding 
that they would be used for operation. They further prove that, con- 
trary to such understanding, the supplies were actually used for the 
specific purpose contemplated by the trust. It is therefore ordered 
that they be paid for from the trust fund. If the amounts proved in 
both proceedings were alike, the claim would be paid out of the specific 
fund, if it were sufficient to pay all claims upon it, as it is. But the 
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amounts are not alike; a claim, when proved as a preferential one, is 
held entitled to a larger rate of interest (or increment) for a longer 
period than the same claim is held entitled to when proved against the 
trust fund. 

Had the logical sequence been the chronological one, this is what 
would have happened : A.'s claim would have been proved as a pref- 
erential one for $2,600; it would then have been proved as a claim 
against the trust fund for $2,200. A. would have been required to 
take his pay first from the specific trust fund, so far as it would go ; 
the balance (in that assumed case, $400) he would then collect, as a" 
preferred claim, from the general estate. As I understand it, this is 
substantially what the special master's findings as to interest results 
in, and upon that understanding the exceptions to those findings are 
overruled. 

The findings of the special master as to general office supplies, etc, 
also as to the claims of the Brill Company and Sjoberge Company^ 
separately briefed, are approved. 

Any matters omitted may be brought up on settlement of the decree. 

NoTfi.— The foUowlng is the opinion of the special master, referred to in 
the opinion: 

This memorandum Indicates briefly mllngs on general contentions suggested 
by disputed claims for preference, concerning which oral and written argu- 
ments have Just been had. It is understood that they wlU determine the 
disposition of those of the claims for preference in assets of the City Estate 
upon which counsel have not been able to agree. 

1. To the extent that claims, asserted both in the apportionment proceeding 
and In this proceeding, have been allowed In the former proceeding, such 
claims \f^ll be disallowed in this proceeding. 

2. Where materials and suppUes were furnished under circumstances and 
in quantities which Justified the creditor in assuming that *they were in- 
tended for purposes of operation, bis status as a supply creditor was fixed at 
the time the receivers were appointed, and the fact that either before or 
after the receivership the materials and suppUes were used for constructioi^ 
or were on hand on that date does not deprive him of such status. 

3. A supply creditor, within the foregoing definition, whose claim has 
been wholly or partly allowed in the apportionment proceeding. Is entitled to 
the difference between Trust Company accnmulaUons received by him on the 
amount so aUowed by the report in that proceeding, and the 6 per cent interest 
allowed on the claims of the supply creditors in the Preference Matter. 132 
C. C. A. 518, 216 Fed. 471. Claims for materials and supplies purchased for 
construction to the knowledge of the creditor, e. g., the gravel sold by the Hugh 
Thomas Company for use in the electrification of First Avenue, do not oome 
within this ruling. 

4. No claim for preference herein asserted, and otherwise entitled to al- 
lowance as such, is disallowed because of the time when it accrued. None is 
asserted which accrued earlier than nine months prior to tiie receivership, 
and the decision is that such a claim is not excluded solely for that reason. 
Same citation. 

5. Claims for materials furnished to controlled companies are preferred 
under the ruling in the same case. 

6. Claims for preference of amounts allowed for cost of repavlng done, not 
at the instance of the authorities, but solely for purposes of repair necessitated 
by and necessary to operation, are allowed. 

7. Preference of claims for material furnished to the department of the 
Railroad Company having charge of the defense of accident claims is allowed. 
Because acddeht claims which increase its difficulties have been held to be 
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not essential to operation (s. c. 216 VeA. at 471, 182 O. O. A. 518), it does not 
follow that obligations incurred in resisting them are not 

8. Claims for preference of amounts heretof (Hre allowed for the repair and 
upkeep of the Gable Building and the Lexington Avenue Building are allowed. 
Both these buildings were aoQuired for and actually used in connection with 
operation, and in one, if not both, space was devoted to company offices in 
oomiection with administration. The fact that in either or both additional 
QMice had been rented for purposes not connected with operation should not, on 
the record here, deprive a creditor of his status as a supply creditor, and 
tbat, as it seems to me, without further specification, is the basis of the ob- 
jection of Metropolitan interests to the allowance. 

9. Preference of claims incurred for purposes of preserving or increasing 
flie protection is allowed. The C3ity Ck>mpany would have been compelled to 
incur such expenditures if it had owed no obligation whatever to lessors or 
mortgagees to effect insurance, unless it chose itself to assume the risk of the 
destruction of equipment and operating plant and a partial or complete cessa- 
ti(m of operation. Such a risk the most solvent of operating companies would 
bardly care to assume, and it therefore seems to me that such expenditures 
were in a very real sense essential to operation. At all events, it must be 
remembered that there is absent in this case an element which in all the cases 
dted in opposition to preferences urged here was present there, viss., the 
necessity of displacing vested liens. Except in a very remote sense, if at 
all, neither the trustee of the Metropolitan mortgage nor the Railways Com- 
pany, as assignee of the purchaser at foreclosure, can urge this very strong 
sqnity against the allowance of preferences in these unmortgaged assets 
constituting the City Company's estate, and this consideration may well be 
controlling where border line claims for preference are suggested. 

10. Claims based upon Metropolitan blanks, which were disallowed in the 
apportionment proceeding are entitled to a preference (a) if the material 
ordered is shown by the requisition, and by its quantity and nature and by 
the department of the Railway 4Ck)mpany for which it was intended, to be of 
an operation character and is charged by the City Company to operation; 
(d) if the material ordered is of an operation character, and was placed in 
general stores, or delivered to the engineer of maintenance of way or other 
operating head, and was not charged to construction stores; (o) where, 
though charged to construction stores, it was in quantity and character adapt- 
ed to purposes of operation, and actually used for such purposes, facts which 
I have held in the Apportionment Matter deprive it of rank as a construc- 
tion claim. In determining to recommend claims coming within any of these 
categories as preferred I am applying the law as stated by the court in this 
proceeding, and inferentially, if not expressly, affirmed on appeal, that 'If, as 
matter of public policy, claims of this character are accorded special equity, 
they should have it, whether the vendor at the time of sale did or did not 
know that he was entitled to it" 206 Fed. 183 ; 132 C. C. A. 518, 216 Fed. 471. 

U. No claims, whether originating on Metropolitan blanks or otherwise, 
which have not heretofore been allowed against the City estate, can be con- 
sidered in this proceeding. A few of the claims have been briefed, and can 
be conveniently disposed of now in accordance with the foregoing rulings. 

The items of the Eggleston claim allowed in the Apportionment Proceeding 
are disallowed, without prejudice to an allowance here of the difference in 
interest on such of the items as were not to the direct knowledge of the 
creditor purchased for construction, but on the facts disclosed by the record 
were entitled to rank as supply claims. The balance of $1,122.68 not allowed 
there is allowed here. 

The claim of the Degnon Contracting Company is allowed at $11,173.22. 

The claim of the Pennsylvania Steel Company for $30 is allowed here ; the 
balance of $36,861 allowed in the Apportionment Matter being disallowed, 
with the qualification above indicated as to allowance for difference in interest 
<Hi items not construction items in origin. 

The claim of the Brill Company, having been allowed in the Apportionment 
Proceeding, is disallowed. This claim as to car bodies and items 2, 3, 4, and 
6 is clearly a construction claim, and on these items no difference in interest 
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is allowable. Item 5, being the price of the balance of 50 sets of inside brakes, 
suggests a disnute in this connection which can be decided on the settlement 
of the report, n counsel do not agree. 

The claim of the Vulcanite Portland Cement Company is allowed, except to 
the extent that it is allowed in the Apportionment Proceeding. A cdmilar dis- 
position is made as to any question of interest on this latter amount 
. Claims to preference of Hyman & McCall, of the Otis Elevator Company, of 
the General Electric Company, and of the John Simmons Company are allowed. 

Counsel for the contract creditors' committee may file with me a proposed 
report accordingly not later than May 20, 1915,. and a date will be fixed there- 
after for a hearing, at which amendments and objections will be passed on. 



In re ZEia 

(District Court, W. D. New York. February S, 1916.) 

No. 482a 

1. Bankruptcy ^=»196 — Liens — ^Execution. 

A lien on personal property levied upon under execution four months 
before bankruptcy is not lost, unless the execution creditor does something 
to hinder, delay, or defraud other creditors; but no actual Intent need 
be shown. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. i§ 300-^16; 
Dec. Dig. <Sss>196 ; Execution, Cent. Dig. i 382.] 

2. Bankruptcy ^=»196 — Liens— Execution. 

Where a sale under an execution issued more than four months before 
bankruptcy was adjourned about 18 different times, and there would 
have been no adjournment except with the consent of the execution 
creditor, other creditors were hindered or delayed, and the execution lieu 
became dormant as against later execution creditors and the trustee iu 
bankruptcy, though the instructions to the sheriff to adjourn the sale 
were not in writing, and there was no request made to him to release any 
portion of the property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. {{ 306-316; 
Dec. Dig. «=»196 ; Execution, Cent. Dig. § 382.] 

3. Bankruptcy ^s»196 — Liens — Execution. 

Under Bankr. Act July 1, 1898, c. 541, | 47, 30 Stat 657. as amended 
by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1913, § 9631), pro- 
viding that the trustee as to all property in the custody or coming Into 
the custody of the bankruptcy court shall be deemed vested with all the 
rights, remedies, and powers of a creditor holding a lien by legal or equi- 
table proceedings, and as to all property not in the custody of the bank- 
ruptcy court with all the rights, remedies, and powers of a Judgment 
creditor holding an execution duly returned unsatisfied, a trustee In 
bankruptcy could attack an execution lien acquired more than four months 
before bankruptcy on the ground that it had become dormant because of 
repeated adjournments of the sale, as he was in the situation of a Junior 
Judgment creditor with an execution lien, and had a right to Invalidate 
the preceding lien for laches, fraud, or dormancy as of the date of the 
filing of the petition in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. {§ 306-816; 
Dec. Dig. <©=»196; Execution, Cent Dig. § 382.] 

4. Bankruptcy ^=»196 — Liens — Execution — "Revive." 

Where because of repeated adjournments of a sale under execution re- 
sulting in hindering and delaying other creditors, an execution lien ob- 
tained more than four months before bankruptcy had become dormant, 

^s»For othor cases see same topic ft KEY -NUMBER In all Key-Numbered Digests ft Indexes 
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It could not be revived, so as to restore the benefit of the original lien 
as against the trustee in bankruptcy whose rights had intervened, though 
the word "revive" implies bringing back to life or action after suspension. 

[Ed. Note,— For other cases, see Bankruptcy, Cent. Dig. §§ 306-316; 
Dec. Dig. <8s»196; Execution, Cent Dig. { 382. 

For other definitions, see Words and Phrases, First and Second Series, 
Revive.] 

In the matter of George J. Zeis, bankrupt. On review of* a deci- 
sion of the referee in bankruptcy, sustaining objections and disallow- 
ing a claim of lien and priority of payment. Claim disallowed, and 
report approved. 

August Becker and J. Rajph Ulsh, both of Buffalo, N. Y., for pe- 
titioner. 
Arthur J. Adler, of Buffalo, N. Y., for trustee. 

HAZEL, District Judge. The referee in bankruptcy sustained the 
objections of the trustee to the claim of McCarthy Bros. & Ford to 
proceeds realized on sale of certain property of the bankrupt which 
had been levied upon by the sheriff of Erie county more than four 
months before the filing of the petition. The claim was disallowed on 
the ground that the execution lien had become dormant and was unen- 
forceable against the trustee at the time the petition was filed. 

[1, 2] The law is that a lien on personal property levied upon by 
virtue of an execution four months before bankruptcy intervenes is not 
lost unless the plaintiff does something to hinder, delay, or defraud 
other creditors. No actual intent need be shown. A mere acquiesence 
in adjournments of the sale by the sheriff has been held insufficient 
to render a lien dormant, but in this case the referee has found on 
the evidence before him that there would have been no adjournment 
of the sale without the consent of the petitioning creditor, and that 
such consent, on the authority of Excelsior Company v. Globe Cycle 
Works, 48 App. Div. 304, 62 N. Y. Supp. 538, was the equivalent of a 
direction to the sheriff to adjourn it, and thus the other creditors were 
hindered or delayed. In the absence of any other explanation account- 
ing for such delay I incline to the view that the referee was correct 
in his conclusion. It makes no essential difference that the instruc- 
tions to the sheriff to adjourn the sale were not in writing or that there 
was no request made to him, as in the Globe Cycle Works Case, to 
release any portion of the property. The evidence showed that the 
execution in favor of the petitioning creditor was issued in October, 
1912, the property levied upon and advertised for sale, and that after- 
wards the execution sale was adjouirned about 18 different times, un- 
til March, 1913, when an injunction issued in this proceeding. Under 
these circumstances there was such delay in the enforcement of the 
execution as to render the execution lien dormant against later exe- 
cution creditors and the trustee in bankruptcy. Freeman on Execu- 
tions (3d Ed.) vol. 2, § 206. 

[3] The referee was right, too, in holding that the execution lien, 
although acquired more than four months before bankruptcy inter- 
vened, was subject to attack by the trustee. By the amendment of 
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1910 to section 47 of the Bankruptcy Act the trustee was vested with 
the rights, remedies, and powers of a creditor holding a lien. He was 
in the precise situation of a junior judgment creditor with an execu- 
tion lien, and had a right to invalidate a preceding Hen either for laches, 
fraud, or dormancy as of the date of the filing of the petition in bank- 
ruptcy. Matter of Lane Lumber Co., 213 Fed. 587, 130 C. C. A. 167, 
32 Am.. Bankr. R. 469. Counsel for petitioner attaches importance to 
the case of Bailey v. Baker Ice Machine Co., 239 U. S. 269, 36 Sup. 

Ct. SO, 60 L. Ed. ; but I think that case was decided upon another 

principle. It concerns a conditional contract of sale which had been 
filed within the four months period, and the Supreme Court of the 
United States held that as the contract was recorded under the record- 
ing act of the state the trustee could not assail it. 

[4] The petitioner next contends that the execution issued on its 
judgment against the bankrupt was later revived in such a way as 
to restore to it the benefit of its original lien, but to this I do not agree. 
The word "revive," true enough, implies bringing back to life or ac- 
tion after suspension ; a judgment upon revival becoming a new judg- 
ment. So, also, where the act of revival again brings into being an 
execution on a levy which had become dormant, the revival is in the 
nature of a recreation and dates from the act of revival. A dormant 
execution may still be, as between the parties, a lien, and the judg- 
ment may be satisfied on sale of the property, yet as against another, 
whose rights have in the meantime intervened and become vested, there 
can be no retrocession of legal rights. 

The claim of lien and right to priority of payment is disallowed, and 
the report of the referee is approved. 



In re MONAROH AGBTYLBNB CO. 
(District Court, W. D. New York. February 8, 191d.) 

Bankbuptot ^s»196 — Lntws— BxEounoN. 

Where a sale under an execution issued more than four months before 
bankruptcy was adjourned seven times with the consent of, though with 
no specific instructions from, the execution creditors, and the bankrupt 
was at all times in possession of the property leyled upon, and no custo- 
dian was in charee, though negotiations were pending for a compix>mise 
of the judgments, the executions were dormant as agidnst the trustee in 
bankruptcy, and he was entitled to assert their Invalidity under Bankr. 
Act July 1, 1S98, c. 541, § 47a, 80 Stat 557, as amended by Act June 25, 
1910, c. 412, i 8, 36 Stat 840 (Comp. St 1913, § 9681), providing that the 
trustee as to all property in the custody of the bankruptcy court shall be 
deemed vested with aU the rights and remedies of a creditor holding a 
lien and as to all property not in the custody of such court with all the 
rights and remedies of a judgment creditoH holding an execution duly 
returned unsatisfied. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. |{ 306-316; 
Dec. Dig. «s>196; Execution, Cent Dig. { 382.] 

In the matter of the Monarch Acetylene Company, bankrupt. On 
review of an order of the referee. Referee's report approved. 

^s»For other cases see same topic ft KEY-NUMBER In aU Key-Numbered Digests ft Indexes 
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Frederick O. Bissell, of Buffalo, N. Y., for trustee. 
August Becker, of Buffalo, N. Y., for Beals & Co. 

HAZEL, District Judge. Substantially the same question here sub- 
mitted for decision on review was this day decided in Matter of George 
Zeis, Bankrupt, 229 Fed. 472 ; but counsd for petitioning creditors urge 
that the facts herein are essentially different from those of that case. 
It appears that prior to filing the petition in bankruptcy herein, on 
March 18, 1914, five executions on judgments recovered in the state 
court were issued to the sheriff, to wit, in October and November, 1913, 
which severally remained unsatisfied. The judgment creditors claim 
to be entitled to priority of payment on the ground that their judgment 
liens attached four months prior to the bankruptcy and were in actual 
force at the time of filing the petition. The trustee contested such 
judgment liens, claiming that they were dormant and invalid as to him. 

The record shows that the first sale on execution was advertised to 
be held on November 28, 1913, but that seven different adjournments 
followed, each time by and with the consent of attorney for the judg- 
ment creditors. In opposition to the claim of dormancy it was testified 
that the bankrupt, after the sheriff had levied on his property, en- 
deavored through his attorney to obtain money to reorganize the busi- 
ness, and that negotiations were pending during the entire period of 
adjournments for effecting a compromise on the judgments. It is true 
the sheriff received no specific instructions from the creditors, Beals 
& Co., the petitioners, to adjourn the execution sales ; but it is never- 
theless shown that the attorney was consulted in advance and con- 
sented thereto. It also appears that the bankrupt at all times was in 
possession of the property and assets levied upon and that no custodian 
was in charge. Under the circumstances I think the doctrine of Ex- 
celsior Co. v. Globe Cycle Works, 48 App. Div. 304, 62 N. Y, Supp. 
538, applies. In that case the learned court said : 

'*The law, therefore, seems to bo Bettled tliat any direction by the erecution 
creditor to the sheriff, which suspends the lien or delays the enforcement of 
the levy, renders the execution dormant against subsequent creditors or bona 
fide purchasers. However veiled may be the direction, however much it may 
be founded on a humane desire to protect the debtor, if it is tantamount to 
a mandate or instruction to the sheriff to withhold the execution of his pro- 
cess during the interim that he accedes to this demand, the levy ceases to be 
effective. That doctrine rests on pubUc policy, and is necessary to prevent 
fzaud, and it should receive a fairly rigorous enforcement.*' 

Hence I hold that petitioner's claim was dormant against the trustee 
in bankruptcy, who had the right to assail its validity. Matter of Lane 
Lumber Co., 213 Fed. 587, 130 C. C. A. 167, 32 Am. Bankr. R. 469; 
Matter of Pittsburgh, 215 Fed. 703, 132 C. C. A. 81, 32 Am. Bankr. R. 
452; section 47a of the Bankruptcy Act, as amended 1910. 

The report of the referee is approved. 
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THE TEASER. 
THE ADDIE M. LAWRBWE. 

(District Court, E. D. Pennsylvania. September 21, 1915. On Rehearing, 
February 15, 1916.) 

Nos. 48, 63. 

1. Collision ^=s>95 — ^Meeting Tows — Fault— Violation of Towing Bsotr* 

LATIONS BY TUG. 

While the tug Teaser was passing down Delaware Bay at night with 
the seagoing barges Powel and Allyn in tow tandem, and after, on request 
of the Powel, the tug and the Allyn had lengthened the hawsers to the 
Powel to 150 and 140 fathoms, respectively, the Powel sheered 600 feet 
from the course of the tog and came into collision with the schooner 
Lawrence, in tow of a meeting tug; neither the Lawrence nor her tug 
being in fault Held, on the evidence, that the Powel was in fault for 
beinff Insufficiently manned and for having as steersman an inexperienced 
deckhand, who could not control her; that the Teaser, being in charge 
of the tow, was also in fault, and liable for violation of the inspection 
board regulations promulgated by the Secretary of Commerce and LAbor, 
effective February 1, 1909, adopted pursuant to Shipping Act May 28^ 
1908, c. 212, § 14, 35 Stat. 428 (Comp. St. 1913, § 7969), and which limited 
the length of hawsers of seagoing barges in inland waters to 75 fathoma. 

[Ed. Note. — ^For other cases, see Collision, Cent Dig. ( 146 ; Dec. Dig. 
«=»95.] 

2. Collision <©=»144 — Liability of Tug fob Injury to Tow — Mutual Fault. 

The violation of the regulation by the Teaser, although at the request 
of the Powel, made her a Joint participator in the fault, and rendered her 
liable to the Powel for one-half the damages sustained by the latter in the 
collision. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 296 ; Dec. Dig. 
<©=»144.] 

In Admiralty. Suits for collision by one Gardner, master of the 
schooner Addie M. Lawrence, against the tug Teaser, the barges 
Powel and Horace A. Allyn, and the tug Juno, and by the Baker 
Transportation Company, owner of the Powel, against the schooner 
Addie M. Lawrence, the tug Juno, the tug Teaser, and barge Horace 
A. Allyn. Decree for the Lawrence against the Teaser and the Powel 
only, and libels dismissed as against the Juno and the Allyn. Damage 
to the Powel to be divided between the Teaser and the Powel. 

Henry R. Edmunds, of Philadelphia, Pa., for the Addie M. Law- 
rence. 

Conlen, Brinton & Acker, .of Philadelphia, Pa., and T. Catesby 
Jones, of New York City, for the P6wel. 

Lewis, Adler & Laws, of Philadelphia, Pa., for the Teaser and the 
Allyn. 

H. Alan Dawson,- of Philadelphia, Pa., for the Juno. 

THOMPSON, District Judge. [1] On July 2, 1913, the steam tug 
Teaser, with the Powel and Horace A. Allyn, both large seagoing 
barges, in tow, left Philadelphia, bound for New England ports. The 
Teaser was towing the barges tandem, with the Powel between the 
tug and the Allyn. When taken in tow, the length of the hawser from 

^s>For oUier cases see same topic & KBY-NUMBBR in all Key-Numbered Digests & Indexes 
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the Powel to the Teaser was about 75 fathoms, and the length of the 
hawser from the Powel to the AUjm about the same. When the 
Teaser, with her tow, was about off Ship John Light in the Delaware 
Bay, the hawser between the Teaser and the Powel was paid out to 
ISO fathoms, and that between the Powel and the Allyn to 140 
fathoms. This was done at the request of the master of the Powel, 
but the hawsers were actually paid out by those on the Teaser and on 
the Allyn. Between Ship John Light and Cross Ledge Light, about 
12 o'clock midnight, the Teaser and her tow met the tug Jimo, with 
the schooner Addie M. Lawrence, bound up the river. It was a dark, 
clear night. The Teaser and her tow and the Juno and her tow 
were displaying proper lights. The tugs exchanged signals by whistle 
and passed to port of each other at a distance of about 600 feet. The 
Powel sheered out of her course and caime into collision with the 
Lawrence, striking her on her port bow at about right angles. The 
schooner had some of her sails up for the purpose of drying them 
before stowing them when coming into port, but was steering after 
the lights of the Juno and following her course. 

There is no proof that anything was done or left undone by the 
Juno or the Lawrence on account of which fault can be attributed to 
either. It is clear from the testimony that the Powel was insufficiently 
manned and improperly steered, and that the collision was primarily 
due to her sheering out of her course and failing to follow the Teaser. 
It appears that, while it was usual to have two deckhands on the 
Powel, but one was shipped at Philadelphia and on board at the time 
of the collision, and he was at the wheel. There was no one else on 
deck. That the deckhand was inexperienced and unacquainted with 
the duties of helmsman is apparent from his testimony. From some 
cause he did not see the Lawrence until within half a boat's length of 
her. He did not know whether he put his wheel to port or starboard, 
and did not seem to be entirely clear as to how the wheel was rigged 
to work the rudder. 

The place where the collision occurred was within the inland waters 
of Delaware Bay, within the meaning of. the regulations, effective 
February 1, 1909, promulgated by the Secretary of Commerce and 
labor December 7, 1908, pursuant to section 14 of the act of May 
28, 1908 (35 Stat 428, c. 212 [Comp. St. 1913, § 7969]), limiting the 
length of hawsers to tows of seagoing barges to 75 fathoms. The 
length of the hawser between the Teaser and the Powel was 150 
fathoms. This length of hawser was in violation of the regulations. 
If the hawser between the Teaser and the Powel had been of lawful 
length, and the Teaser had maintained the position which she did in 
passing the Juno and Lawrence, the collision could not have occurred, 
for the Powd could not then have sheered sufficiently to cause the 
collision without also pulling the tug out of her course. It was the 
duty of the master of the Teaser to see that the hawser did not exceed 
75 fathoms in length, and, having failed to perform that duty, the 
Teaser must also be held in fault for the collision. Even though the 
hawser was lengthened at the request of the master of the Powel, it 
was a violation of duty on the part of the master of the Teaser to 
allow the hawser to be of unlawful length. 
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Section 15 of the act of May 28, 1908 (Comp. St. 1913, § 7970), 
imposes a penalty upon the master of the towing vessel for violation 
of the regulations, and he was in charge of the navigation of the tow. 
The Margaret, 94 U. S. 496, 24 L. Ed. 146; The City of New York, 
49 Fed. 956, 1 C. C. A. 483 ; The Doris Eckhoff, 50 Fed. 134, 1 C. 
C. A. 494; The Manhattan, 186 Fed. 329, 108 C. C. A. 407. It does 
not follow, because the Teaser was in fault, that the act of the AUyn 
also contributed to the collision. There is no evidence that she left 
her proper course following the Teaser, and she was under no ob- 
ligation to keep the Powel in her proper course. 

[2] The duty imposed upon the Teaser by the regulations and the 
statute does not render her liable for the injuries to the Powel. It 
would be going beyond the intention of the act to hold that the length- 
ening of the hawser was a violation of a duty to the Powel, where 
it was done at the request of her master. The duty imposed is for 
the protection of other vessels in the waters where the towing vessel 
is navigating, but nothing in the act indicates an intention of Congress 
to make the towing vessel liable to the barge she has in tow for in- 
juries caused by reckless steering or failure to be properly and suffi- 
ciently manned. 

In No. 48 of 1913, a decree may be entered in favor of the Law- 
rence against the Teaser and Powel, with reference to a commissioner 
to ascertain and report the damages, and dismissing the libel as against 
the Juno and the AUyn. 

In No. 63 of 1913, the libel is dismissed. 

The motion on the part of the Lawrence to dismiss the libel as 
against the Teaser is denied. 

On Rehearing. 

In the light of tiie argument and authorities considered upon the 
rehearing, the court is of the opinion that there was error in the con- 
clusion reached in the opinion fUed September 2, 1915, that the Teaser 
is not liable for injuries caused to the Powel by reason of her collision 
with the Lawrence. 

In view of the decision of the Circuit Court of Appeals for the Sec- 
ond Circuit in The Manhattan, 186 Fed. 329, 108 C. C. A. 407, and 
the application of the admiralty rule that all those who knowingly 
participate in a wrongful act are jointly and severally liable for 5ic 
consequences, without consideration of the extent to which the neg- 
ligence of any party contributes to the damage, it is now held that, 
though the lengthening of the hawser was at the request of the mas- 
ter of the Powel, and the Powel was in fault for reckless steering and 
failure to be properly and sufficiently manned, the damages to the 
Powel should be divided between that vessel and the Teaser. 

A decree may be entered in No. 63 of 1913 accordingly. 



Digitized by 



Google 



UNITED 8TATE6 Y. ASH SHBBP GO. 479 

UNITED STATES ▼. ASH SHEEP 00. 

(District Ck>urt, D. Montana. February 4, 1916^) 

No. 11. 

L Indians ^=>1^~Lands — Trespass — ^LiABrLnr. 

Kev. St § 2117 (Comp. St 1913, § 4107), providing that any one driving 
any stock of horses, mules or cattle to range and feed on any land be- 
longing to any Indian or Indian tribe without the consent of such tribe, 
is liable to a penalty of $1 for each animal of such stock, applies only to 
lands so far In Indian occupancy and control that grazing will be an 
Injury to the Indians, and to which they may consent 

[Ed. Note.— For other cases, see Indians, Gent Dig. fi 51; Dec. Dig. 
«=»19.] 

2. Indians ^s»19 — Lands — Trespass — LiABiLnT — "Cattlb.'* 

Rev. St § 2117 (Comp. St 1913, § 4107), providing a penalty of $1 a head 
for grazing horses, mules, or cattle on the land of any Indian or Indian 
tribe, does not apply to sheep, as the special mention of horses and mules, 
without so mentioning them as to Indicate an enumeration of particulars 
of a general class following, Indicates that Congress used the word 
"cattle" In Its particular and limited sense, as meaning animals of the 
bovine genus, and not with Its general and extended meaning, of all ani- 
mals of domestic kind, especially as Ck>ngres8 almost invariably uses the 
word "cattle" In this limited sense. 

[Ed. Note.— For other cases, see Indians, CJent Dig. | 51; Dec. Dig. 
«=»19. 

For other definitions, see Words and Phrases, First and Second Series, 
Gattle.] 

t Bquitt ^=939 — Rbtainino Jurisdiction Acqxtibkd— -Enforginq Penalties. 

In a suit to enjoin trespasses on Indian lands, a court of equity will 

not render a judgment for the recovery of statutory penalties for the 

trespass, since while equity having Jurisdiction retains it for full relief, 

it does so for remedial, and not for punitory, purposes. 

[Ed. Note.— For other cases, see Equity, Cent Dig. {§ 104-114; Dec 
Dig. «=>39.1 
4. Appeal and Ebbob ^s>1207 — Pbogbedinos Aiteb Bemand — Jubisdiotion 

OF LOWEB COUBT. 

Where a suit to enjoin trespasses on Indian lands was remanded by the 
Circuit Court of Appeals, with directions to enter Judgment granting an 
injunction and awarding such damages as the court might find com- 
plainant entitled to, this was the law of the case, and the court could 
not render a Judgment for statutory penalties for the trespass. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §( 4696- 
4699; Dec Dig. «e=»1207.] 

In Equity. Suit by the United States against the Ash Sheep Com- 
pany to enjoin grazing of sheep on Indian lands. Decree for the 
United States for an injunction and nominal damages. 

B. IC Wheeler, U. S. Atty., of Butte, Mont, Homer G. Murphy, 
Asst U. S. Atty., of Helena, Mont, and Frank Woody, Asst U. S. 
Atty., of Butte, Mont. 

C. B. Nolan and Wm. Scallon, both of Helena, Mont, for defendant 

BOURQUIN, District Judge. This is a suit to enjoin defendant 
from grazing sheep on lands now determined to be Indian lands held 

e=»For oUi«r cases see ume topic ft KBT-NUMBER in all Key-Numbered Dlgeats ft Indezea 
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in trust by plaintiflf (221 Fed. 587, 137 C. C. A. 306), and for dam- 
ages. Plaintiff contends that it is entitled to recover $1 per head of 
sheep grazed, by virtue of section 2117, R. S. (Comp. St. 1913, § 4107), 
which provides that any one who drives any "stock of horses, mules, 
or cattle, to range and feed on any land belonging to any Indian or 
Indian tribe, without the consent of such tribe, is liable to a penalty 
of one dollar for each animal of such stock.*' This is impossible for 
several reasons: 

[1] First. The statute contemplates lands so far in Indian occupancy 
and control that grazing will be an injury to the Indians and to which 
they may consent. The lands involved are otherwise. 

[2] Second. The penalty expressly attaches to "horses, mules, or 
cattle," and sheep are not thereby included. It is apparent that Con- 
gress had in mind the particular and limited definition of the word 
"cattle," animals of the bovine genus, and not the general and ex- 
tended meaning, all animals of. domestic kind. Otherwise, horses and 
mules would not have been specially mentioned, or would have been so 
mentioned as to indicate but enumeration of particulars of a general 
class following. To illustrate, "horses, mules, or any other cattle." 
For horses and mules are within the general meaning of "cattle," even 
as sheep, swine, etc., are. Examination of the acts of Congress, and 
especially Indian legislation, makes manifest that Congress practically 
invariably uses the word "cattle" in the limited sense of bovine an- 
imals, and for general inclusion makes use of the words "stock," "use- 
ful domestic animals," and "live stock." In the earliest legislation 
to penalize grazing Indian lands, the prohibition was of "horses or 
cattle," and the same act provided that the Indians would be supplied 
with "useful domestic animals." Act March 3, 1799, c. 46, 1 StaL 
747. Range animals were intended, and sheep were not then ranged. 

U. S. V. Mattock, Fed. Cas. No. 15,744, is to the contrary, but seems 
to lay too much stress upon the mischief intended to be remedied. A 
case is not within a penal statute though within the mischief of, un- 
less also within the legislative intent as disclosed by the language used. 
It would seem Congress had in mind only the three classes of range 
animals, horses, mules, and bovines, and fixed a proportionate penalty 
for punishment, and not for confiscation, as it often would be if ap- 
plied to sheep or swine. 

[3] Third. If the complaint is sufficient for penalties, equity never 
aids the collection of statutory penalties. True, equity, having juris- 
diction, retains it for full relief ; but this for remedial and not puni- 
tory purposes — ^here for injunction and compensatory damages, and 
not for punishment, of which are penalties. 

[4] Fourth. The appellate tribunal remanded the suit, "with di- 
rections to enter judgment for the complainant for the injunction pray- 
ed for, and for such damages as the court may find complainant entitled 
to." That is the law of the case. There is no evidence of substantial 
damages, and for the technical trespass nominal damages are awarded. 

Decree will be entered for an injunction, $1 damages, and costs. 
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LOW KWAI et ux. v. BACKUS, Commissioner of Immlgratton. 

(Circuit Court of Appeals, Ninth Circuit February 14, 1916.) 

No. 2522. 

AuENB ^s»32 — ^Depobtation — ^Pbocesdings to Depobt — Statutobt Pboyi- 

BIONS. 

Immigration Act Feb. 20, 1907, c 1184, § 3, 34 Stat. 899. as amended by 
Act March 26, 1910, c. 128, § 2, 36 Stat 264 (Comp. St 1913, § 4247), pro- 
Tides that any alien practicing prostitution after entering the United 
States sliall be deported as provided in sections 20 and 21. Section 21 
proTldes that, if the Secretary of Commerce and Labor la satisfied that 
an alien is subject to deportation, he shall cause such alien to be taken 
into custody and returned to the country whence he came. A commission- 
er of immigration applied to the Secretary of Labor for a warrant for 
the arrest of an alien on the ground that it was stated from an anony- 
mous source that she was practicing prostitution. The Secretary signed a 
warrant directing that she be arrested, and granted a hearing, and trans- 
mitted such warrant to the commissioner of immigration, with a direction 
not to execute it unless his inyestigation developed facts Justifying such 
action. Held, that under the statute it is the Secretary who must be sat- 
isfied that the alien Is subject to deportation, and where the Secretary 
apparently was not satisfied of such fact he had no authority to authorize 
the commissioner of immigration to satisfy himself on this point, and 
thus decide the question committed by Congress to the Secretary. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §f 84, 92-95; Dec. 
Dig. ^=932.] 

Gilbert Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

Habeas corpus by Low Kvirai and wife against Samuel W. Back- 
us, as Commissioner of Immigration of the Port of San Francisco. 
From an order discharging the writ, and remanding one of the peti- 
tioners to custody for deportation, the petitioners appeal. Reversed 
and remanded, with directions. 

Wm. Hoff Cook and Geo. A. McGowan, both of San Francisco, 
Cal., for appellants. 

John W. Preston, U. S. Atty., and Walter E. Hettman, Asst U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. This is an appeal from an order discharging 
a writ of habeas corpus in behalf of the female appellant, Mrs. Low 
Kwai, alias Ho Shee, and remanding her to custody for deporta- 
tion. 

It appears from the record that she was admitted into this coun- 
try as the wife of the appellant Low Kwai, who, it appears, was a 
native of this country. Subsequently she was arrested by an immigra- 
tion officer on the ground that she was practicing prostitution, and 

^=>For other cases see same topic & KET-NUMBER In all Key-Numbered Digests ft Indexes 
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after various proceedings set forth in the record, resulting in the find- 
ing that she was such prostitute and never was the wife of Low 
Kwai, was ordered deported. 

If the immigration officer was legally authorized to proceed against 
the woman, we would not have the slightest difficulty in affirming the 
order; but was he so authorized? is the real, and the very important, 
question in the case. We say important, because if, after due exami- 
nation, an alien is admitted into this country, an immigration officer 
can, without legal warrant and of his own motion, arrest such alien 
upon the ground that he or she is engaged in a business denounced by 
the law, and thus initiate proceedings that may result in an order for 
the deportation of such alien, as the present proceeding has done, there 
would be no safety for any alien so permitted to enter the country. 
No such provision of law has been cited, and we think it safe to say 
that no such provision can be found. 

By the act of March 26, 1910 (36 Stat. 263), Congress so 
amended section 3 of the Act of February 20, 1907 (34 Stat. 898), 
entitled "An act to regulate the immigration of aliens into the Unit- 
ed States," as to read in part as follows: 

*'Sec. 3. That the importation into the United States of any alien for the 
purpose of prostitution or for any other immoral purpose is hereby f orbidd^i : 
and whoever shall, directly or indirectly, import, or attempt to import, into 
the United States, any aUen for the puri>ose of prostitution or for any other 
immoral purpose, or whoever shall hold or attempt to hold any alien for any 
such purpose in pursuance of such illegal Importation, or whoever shall 
keep, maintain, control, support, employ, or harbor in any house or other 
place, for the purpose of prostitution or for any other immoral purpose, in 
pursuance of such Illegal importation, any alieu, shall, in every such case be 
deemed guilty of a felony, and on conviction thereof be imprisoned not more 
than ten years and pay a fine of not more than five thousand dollars. * * • 
Any alien who shall be found an inmate of or connected with the manage- 
ment of a house of prostitution or practicing prostitution after such alien 
shall have entered the United States • • • shall be deemed to be unlaw- 
fully within the United States and shall be deported In the manner provided 
by sections 20 and 21 of this act"— namely, the act of February 20, 1907. 

Section 21 of the last-mentioned act provides, among other things : 

"That in case the Secretary of Ck)mmerce and Labor shall be satisfied that 
an alien has been found in the United States in violation of this act, or that 
an alien is subject to deportation under the provisions of this act or of any 
law of the United States, he shaU cause such aUen within the period of three 
years after landing or entry therein to be taken into custody and returned 
to the country whence he came, as provided by section 20 of this act" 

And by section 22 of the act of February 20, 1907, it is provided, 
among other things: 

"That the Ck>mmissioner-General of Immigration, in addition to such other 
duties as may by law be assigned to him, shall, under the direction of the Sec- 
retary of Commerce and Labor, have charge of the administration of all laws 
relating to the immigration of aliens into the United States, and shall have 
the control, direction, and supervision of all officers, clerks, and employ^ 
appointed thereunder. He shall establish such rules and regulations, pre- 
scribe such forms of bond, reports, entries, and other papers, and shall issue 
from time to time such instructions, not inconsistent with law, as he shall 
deem best calculated for carrying out the provisions of this act, and for 
protecting the United States and aliens migrating thereto from fraud and 
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loss, and shall have authority to enter into contract for the support and re- 
lief of such aliens as may fall into distress or need public aid ; all under the 
direction or with the approval of the Secretary of Commerce and Labor." 

It will be seen from the provisions of section 21 above cited that 
the power to cause an alien found in the United States in violation 
of the act to be taken into custody for return to the country whence he 
came is given to the Secretary of Commerce and Labor, and to no one 
else. 

Now, turning to the record in the present case, it is seen that the 
proceeding against the Chinese woman here in question was initiated 
by this "Application for Warrant of Arrest under sections 20 and 21 
of the Act of February 20, 1907": 

U. S. Department of Labor, 
Immigration Service. 
No. 12020-190, (Place) Angel Island Station, S. F. Cal., 

April 2, 1913, 191—. 

The undersigned respectfully recommends tliat the Secretary of Labor is- 
sue his warrant for tbe arrest of Ho Shee, or Haw Shee, the aUen named in 
the attached certificate, upon the foUowlng facts which the undersigned lias 
carefully investigated, and whi(^, to the best of his knowledge and beUef, 
are true: 

(1) (Here state fuUy facts which show aUen to be unlawfully in the United 
States. Give sources of information, and, where possible, secure from inform- 
ants and forward with this application duly verified affidavits setting forth 
the facts within the knowledge of the informants.) 

Herewith find verification of landing. It is stated from an anonymous 
eoorce that this woman is now practicing prostitution in either the Oriental 
Hotel or the RepubUc Hotel, keeping one of the rooms in either hotel from 
time to time. 

She was landed as the wife of a native, but her husband deserted her. 

(2) The present location and occupation; of above-named alien are as fol- 
lows: . 

Pursuant to rule 22 of the Immigration Regulations there is attached 
hereto and made a part hereof the certificate prescribed in subdivision 2 of 
said rule, as to the landing or entry of said alien, duly signed by the immigra- 
tion ofiicer in charge at the port through which said alien entered the United 
States. (Signature) [Signed] H. Edsell, 

(Otfidal Title) Acting Commissioner. 

The record further shows that, based upon that application, the 
Secretary of Commerce fuid Labor on the 11th day of April, 1913, 
signed a warrant directing the commissioner of immigration at Angel 
Island station, San Francisco, Cal., to take the woman in question into 
custody, "and grant her a hearing to enable her to show cause why she 
should not be deported in conformity with law," and transmitted the 
said warrant with this letter : 

Department of Labor, 

Washington. 

No. 53575/255. April 11, 1913. 

Commissioner of Immigration, Angel Island Station, San Francisco, Cal. 

Pursuant to your request of. the 2d instant, No. 12020/190, there is trans- 
mitted herewith warrant for the arrest of the Chinese alien Ho Shee, or Haw 
Shee, alias Ho Shi. This warrant should not.be executed, however, unless 
your investigation develops facts justifying such action. Form 533, forwarded 
with your application, is inclosed, as requested. 

[Signed] W. B. Wilson, Secretary. 
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It is perfectly manifest that by this action of the Secretary of Com- 
merce and Labor he left it to the commissioner of immigration to 
decide what Congress committed to the Secretary of Commerce and 
Labor to decide. It is, according to the express language of the act 
of Congress, as has been seen, the Secretary of Commerce and Labor 
who shall be satisfied that the alien has been found in the United 
States in violation of law and therefore subject to deportation, and 
who, upon being so satisfied, "shall cause such alien, witiiin the period 
of three years after landing or entry therein, to be taken into cus- 
tody and returned to the country whence he came, as provided by sec- 
tion 20 of" the act of February 20, 1907. 

In this instance the acting commissioner of immigration undertook, 
as has been seen, to satisfy the Secretary of Commerce and Labor 
that the woman here in question had violated the law, by simply say- 
ing: * 

"It is stated from an anonymous source that this woman is now practicing 
prostitution in either the Oriental Hotel or the Republic Hotel, keeping one of 
the rooms in either hotel from time to time. She was landed as the wife 
of a native, but her husband deserted her." 

The mere statement from an anonymous source that the woman re- 
ferred to was violating the law evidently, and very properly, did not 
satisfy the Secretary of such fact, and, instead of requiring some 
sufficient evidence thereof, he undertook to depute to the Commis- 
sioner of Immigration at Angel Island, Cal., to satisfy himself, and 
thus to decide the question authorizing tiie arrest of the party charged 
that was committed by Congress to the Secretary of Commerce and 
Labor only. That course, in our opinion, was wholly unauthorized 
by the statute. 

It results that the order appealed from must be reversed, and the 
cause remanded, with directions to discharge the petitioner. 

It is so ordered. 

GILBERT, Circuit Judge (dissenting). I dissent on two grounds. 

First. The provisions of the statute were substantially complied with. 
The application for the warrant of arrest was made on April 2, 1913. 
Nine lays later it was granted, but by the Secretary's order, 'which ac- 
companied it, it was not to be executed "unless your investigation de- 
velops facts justifying such action." This instruction was obeyed, 
and the appellant was not arrested until October 17, 1913, and after 
evidence was furnished in the sworn statements of four witnesses 
which fully justified the arrest. "Irregularities in the order of ar- 
rest do not affect the status of an alien held upon a warrant of deporta- 
tion after a fair hearing." United States v. Uhl, 211 Fed. 628, 128 
C. C. A. 560; United States v. Williams, 200 Fed. 538, 118 C. C. A. 
632. In Healy v. Backus, 221 Fed. 358, 137 C. C. A. 166, answering 
the contention that there was a fatal variance between the application 
and the warrant of arrest, this court said : 

"The objections go rather to the regularity of the proceedings for the ar- 
rest and examination of petitioners than to the substance of the inquiry. The 
proceedings are by nature summary, and necessarily so. No formal charge 
or pleadings are required, nor does the doctrine of variance have application. 
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provided the alien be given sufficient information of the acta relied upon to 
bring him within the excluded classes to enable him to offer testimony at the 
hearing directed to be had by the warrant of arrest." 

And in Ex parte Hamaguchi (C. C.) 161 Fed. 185, Judge Wolverton 
said: 

"The summary proceeding provided by law does not require that technical 
regard for forms that is deemed essential in criminal proceedings, and, having 
had a full hearing, whereat It was developed that he is unlawfully within the 
coontry, and the finding and recommendation of the inspector in charge being 
against him, I am not disposed to require that the procedure be gone through 
with again for the sake of stricter observance of form ; the law having been 
observed in substance.*' 

So in Siniscalchi v. Thomas, 195 Fed. 701, 115 C. C. A. 501, it was 
held that the fact that a warrant of deportation of an alien was based 
in part on a fact not charged in the warrant of arrest is not a fatal 
objection, where it appears that the alien was given a fair hearing on 
his charge. In Toy Tong v. United States, 146 Fed. 343, 76 C. C. A. 
621, Judge Gray, speaking for the Circuit Court of Appeals for the 
Third Circuit, said : 

"But the sufficient answer to appellants' point is that the defendants 
were before the commissioner and before the court, and objections to the 
validity of the process of arrest were not available to oust the jurisdiction. 
*No formal complaint or pleadings are required, and the want of them does 
not affect the authority of the judge, or the validity of the statute.' " 

Second. This is a habeas corpus proceeding, and in such a case the 
rule is well settled that the petitioner cannot be discharged on account 
of defects in the original arrest or commitment. In Nishimura Ekiu 
V. United States, 142 U. S. 651, 12 Sup. Ct. 336, 35 L. Ed. 1146, the 
court said : 

"A writ of habeas corpus is not like an action to recover damages for an 
milawful arrest or commitment, but its object is to ascertain whether the 
prisoner can lawfully be detained, in custody; and if sufficient ground for 
his detention by the government is shown, he is not to be discharged for de- 
fects in the original arrest or commitment"— citing Ex parte BoUman, 4 
Cranch, 75, 114, 125, 2 L. Ed. 554; Coleman v. Tennessee, 97 U. S. 509, 519, 
24 L. Ed. 1118 ; United States v. McBratney, lOi U. S. 621, 624, 26 L. Ed. 869, 
and other cases. 

This rule is made imperative by section 761 of the Revised Statutes 
(Comp. St. 1913, § 1289), which requires the court, justice, or ju<ige 
granting the writ on the hearing "to dispose of the party as law and 
justice require." This means, not as law and justice required at the 
time of the arrest, but as law and justice require at the time of the 
hearing. lasigi v. Van de Carr, 166 Q. S. 391, 17 Sup. Ct. 595, 41 
L. Ed. 1045. And in Motherwell v. United States, 107 Fed. 437, 
455, 48 C. C. A. 97, 115, the Circuit Court of Appeals for the Third 
Circuit said : 

"The Intent of section 761 is that the party seeking a discharge througli' 
habeas corpus proceedings should be disposed of as law and justice at the time 
of such disposition shall require." 

The judgment of this court discharging the petitioner is empty and 
futile and it does not affect the status of the petitioner. It leaves her 
subject to a repetition of the proceeding for her deportation. In 
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Re Boardman, 169 U. S. 39, 18. Sup. Ct 291, 42 L. Ed. 653, the court 
said: 

"The object of the writ is to ascertain whether the prisoner applying for 
It can legally be detained, and it is the duty of the court, justice, or judge 
granting the writ, on hearing, 'to dispose of the party as law and Justice may 
require.* " 

And in Chow Loy v. United States, 112 Fed. 354, 361, 50 C. C. A. 
279, 286, the Circuit Court of Appeals for the Second Circuit, in hold- 
ing that the prisoner could not be discharged on a writ of habeas 
corpus because of defects or irregularities in the form of commitment, 
said: 

"Upon the record before the Circuit Court it appeared that the petitioner 
for the writ was a person not entitled to be within the United States, and 
liable to be deported; that he had no right to be discharged from custody, 
but only to be placed in charge of the officers of the United States for depor- 
tation. The Circuit Court therefore properly refused the petition for the 
writ of habeas corpus." 

I submit that the court below very properly followed this rule in 
denying the discharge of the appellant 



KOBEY V. HOFFMAN et aL* 

(Circuit Court of Appeals, Eighth Circuit January 18, 1916.) 

No. 4342. 

1. Bills and Notes ^==>145 — Rights of Bona Fide Holders — ^Law Govekn- 

INO. 

Whether a note executed and made payable in Missouri was negotiable, 
so as not to be subject to the defense of a failure of consideration in the 
hands of a bona fide purchaser, was to be determined by the lows of 
Missouri, though suit thereon was brought in the District Court for the 
District of Kansas. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. { 362 ; Dec. 
Dig. <&=»145.] 

2. CouBTS, ^=»366 — United States Courts — State Laws as Rules of Deci- 

sion. 

As to contracts executed before the construction of a state statute by 
its court of last resort, the courts of the United States are not conclusive- 
ly governed by the construction thereafter placed upon it by the state 
court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. f § 954-957, 960-968 ; 
Dec. Dig. <3=>366.] 

3. Bills and Notes <©=»166^Bona Fide Holders — ^Defenses Available, 

There being no controlling construction of the Missouri law by the court 
of last resort of that state, a note executed and made payable in Missouri 
was not rendered nonnegotiable, so as to be subject to the defense of 
failure of consideration in the hands of a bona fide holder, by a provision 
therein accelerating its maturity if collateral security for its payment de- 
preciated in value and additional collateral was not furnished. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. {{ 418, 421 ; 
Dec. Dig. (&=s>xm,l 

^s:»For other cases see same topic ft KBT-NUMBER in all Key-Numbered Digests ft Indexes 
• 'Rehearing denied March 24, 1916. 
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In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Action by Harris Kobey against Anna W. Hoffman and another. 
Judgment for defendants, and plaintiff brings error. Reversed, with 
instructions. 

E. H. Gamble, of Kansas City, Mo., for plaintiff in error. 
William B. Sutton, Jr., of Kansas City, Kan, (William B. Sutton, of 
Kansas City, Kan., on the brief), for defendants in error. 

Before ADAMS and GARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. This was an action instituted by the 
plaintiff, who is now the plaintiff in error, against the defendants, the 
administratrix and administrator of the estate of C. B. Hoffman, de- 
ceased, to recover on a promissory note executed by their intestate, and 
purchased by the plaintiff in good faith, before maturity, and for a 
valuable consideration. The following is a copy of the said note^ with 
all mdorsements thereon : 

"H500.00. No. Kansas Olty, Mo., Sept. 18th, 1907. 

"Due Six months after date, for value received, I promise to pay 

to the order of Merchants* Refrigerating Company, Kansas City, Mo., forty- 
five hundred and no/100 dollars at the office of the Merchants' Refrigerating 
Company, Kansas City, Mo., with interest from maturity until paid, at the 
rate of 6 per cent per annum. To secure the payment of this note and of 
any and all other Indebtedness which I now owe to the holder hereof, or may 
owe him at any time before the payment of this note, I have hereto attached, 
as collateral security, the following: Stock certificate No. 137 of the capital 
stock of the Merchants* Refrigerating Company, calling for 50 shares of stock, 
par value $5,000.00. O. B. Hoffman.*' 

On the left side of the signature the following appears : 

"The above collateral has a market value of $6,250.00. If, in the Judgment 
of the holder of this note said collateral depreciates in value, the undersigned 
agrees to deliver when demanded additional security to the satisfaction of 
said holder; otherwise, this note shall mature at once. Any assignment or 
transfer of this note, or other obligations herein provided for, shall carry 
with it the said collateral securities and all rights under this agreement 

"And I hereby authorize the holder hereof, on default of payment of this 
note or any part thereof, according to the terms hereof, to sell said collateral 
or any part thereof, at public or private sale and with or without notice, and 
by such sale the pledgor's right of redemption shall be extinguished.*' 

On the back the following indorsements appear : 

•Demand, notice, and protest waived. Merchants' Refrigerating Co., per 
J. E. Brady, President J. B. Brady." 

There were several defenses set up, but as the case was decided 
by the court and appealed on the demurrer to the first paragraph of 
the answer, it is only necessary to state the allegations in that para- 
graph. The defendants in that paragraph pleaded that the note was 
obtained from their intestate, by tlie payee, the Refrigerating Com- 
pany, without any consideration, and upon fraudulent representations 
of the value of some stock in the Refrigerating Company, which, at 
the time, was of no value whatever, an(i was so known to the payee. 
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A demurrer to this paragraph of the answer was by the court over- 
ruled, upon the ground that the instrument sued on was not a ne- 
gotiable instrument under the Uniform Negotiable Instrument Law, 
which was in force in the state of Kansas (Gen. St. 1909, §§ 5247-5446), 
where the suit was instituted, and the state of Missouri (Rev. St. 1909, 
§§ 9971-10176), where the note was executed and made payable. 

The plaintiff declining to plead further, but resting upon the de- 
murrer, judgment was entered for the defendants, and this writ of 
error was prosecuted to reverse tliis judgment. Therefore the only 
question involved now is whether under the Negotiable Instrument 
Law this note was negotiable, so as not to be subject to the defense 
of a failure of consideration, when in the hands of a bona fide pur- 
chaser, for value, before maturity. 

[1] The note was executed and made payable in the state of Mis- 
souri, and, although this suit was instituted in the United »States Dis- 
trict Court for the District of Kansas, must be governed by the laws 
of the state of Missouri, where it was executed and made payable. 
Butler v. Goreley, 146 U. S. 313, 13 Sup. Ct. 84, 36 L. Ed. 981; 
Guernsey v. Imperial Bank, 188 Fed. 300, HOC. C. A. 278, 40 L. R. 
A. (N. S.) 377; Ringer v. Virgin Timber Co. (D. C.) 213 Fed. 1001. 

In an action on the same note against these defendants, prosecuted 
in a state court in the state of Kansas, the Supreme Court of tliat 
state held that the note was not negotiable under the Negotiable In- 
strument Law of that state, which was merely a re-enactment of the 
law merchant, and reversed the judgment of the trial court, which 
had held that it was negotiable under the statutes of Kansas and th^ 
law merchant. Bank v. Hoffman, 85 Kan. 71, 116 Pac. 239, 35 L. R. 
A. (N. S.) 390, Ann. Cas. 1912D, 1. When the remittitur reached 
the state trial court, the action was dismissed by the plaintiff, and 
this action commenced in the District Court of the United States. 

The decision of the Supreme Court of Kansas, while entitled to the 
highest respect, is not conclusive on this court for several reasons. 
The note was a Missouri contract, having been executed and made 
payable in that state, and must therefore be controlled by the laws of 
the state of Missouri. 

[2] Second. The Uniform Negotiable Instrument statute o£ the 
state of Kansas had not been construed by the Supreme Court of that 
state when this note was executed, nor, in fact, when the action on this 
note in the state court was instituted, and it is well settled that as 
to contracts executed before the construction of a state statute, by its 
court of last resort, the courts of the United States are not conclu- 
sively governed by the construction made thereafter. The leading 
cases on that subject are Burgess v, Seligman, 107 U. S. 20, 2 Sup. 
Ct. 10, 27 L. Ed. 359 ; Great Southern Hotel Co. v. Jones, 193 U. 
S. 532, 24 Sup. Ct. 576, 48 L. Ed. 778, which have been followed ever 
since. Before the enactment of the Negotiable Instrument Law in the 
state of Kansas the Supreme Court of that state had held that such a 
note was negotiable under the law merchant. Clark v. Skeen, 61 Kan. 
526, 60 Pac. 327, 49 L. R. A. 190, 78 Am. St. Rep. 337. 

[3] The Missouri Negotiable Instrument Law has never been con- 



Digitized by 



Google 



IN BE PROGBESSIVB WALL PAPEB GOBP. 489 

strucd by the court of last resort of that state. We must therefore 
determine for ourselves how this statute should be construed. As 
the Negotiable Instrument Law, on that point, is practically a reaf- 
firaiance of the law merchant, the decisions of the Supreme Court of 
the United States control this court, until the highest court of the 
state — ^in this case that of Missouri — construes it, and then it will only 
be authoritative on the courts of the United States as to notes and 
bills executed thereafter. The learned trial judge was governed by 
the decision of the Supreme Court of Kansas, in Bank v. Hoffman, 
supra, and the decision of this court in Lincoln National Bank v. 
Perry, 66 Fed. 887, 14 C. C. A. 273. 

Ordinarily we would unhesitatingly follow former decisions of 
this court, unless in conflict with the decisions of the Supreme Court 
of the United States. In Chicago Railway Equipment Co. v. Mer- 
chants' National Bank, 136 U. S. 268, 10 Sup. Ct. 999, 34 L. Ed. 
349, it was expressly held that a promissory note containing an ac- 
celeration of maturity clause, such as the note in the instant case con- 
tains, does not destroy its negotiability under the law merchant. This 
case was evidently overlooked by the court in the Perry Case, as no 
reference is made to it in the opinion. In Kennedy v. Broderick, 216 
Fed. 137, 132 C. C. A. 381, L. R. A. 1915B, 472, the United States 
Circuit Court of Appeals for the Seventh Circuit held that a note, 
identical with the one now in controversy, is under the Negotiable 
Instrument Law of Missouri and the general commercial law a ne- 
gotiable instrument, free from such defenses as are set up in this case, 
if in the hands of a bona fide holder, acquired for value and before 
maturity. 

For die error in overruling the demurrer to this paragraph of the 
answer the cause must be reversed, with instructions to set aside the 
judgment in favor of the defendants and sustain the demurrer. 

Reversed. 



In re PROGRESSIVE WALL PAPER CORP. 

In re JUSTIN. 

(Circuit Court of Appeals, Second Circuit January 11, 1916.) 

No. 77. 

h Corporations «=»469— Making and Issuance op Bonds — Consideration. 

Under Stock Corporation Law^ N. Y. (Consol. Laws, e. 59) § 55, pro- 
viding that no corporation shall issue either stock or bonds, except for 
money, labor done, or property actually received for the use and law- 
ful purpose of the corporation, bonds of a corporation could not be pledged 
to secure payment of a pre-existing debt, and an extension of the time 
for payment of the debt, or the surrender of the corporation's old note 
and the substitution therefor of a new note, with the same or different 
indorsers, did not satisfy the statute. 

[Ed. Note. — For other eases, see Corporations, Cent. Dig. § 1832 ; Dec. 
Di g. <g=>469.] 

ts:»For other cases see same topic ft KBY-NUMBBR in all Key-Numbered Dlsests ft Indexes 
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2. COBFOBATIONB ^=»469— MaKINO AND ISSUANCE OF BONDS— CONSIDSBATION — 

"Money Paid." 

The payment by a creditor of a corporation to the corporation of money 
which the corporation immediately pays back to the creditor to ex- 
tinguish an old indebtedness, so that a new indebtedness may be created 
for which bonds of the corporation may be pledged, is not an issuance of 
the bonds *'for money paid," within Stock Corporation Law N. Y. S 55. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. § 1832; Dec. 
Dig. <®=»469. 

For other definitions, see Words and Phrases, Second Series, Money 
Paid.] 

3. Corporations <S=>474 — Making and Issuance of Bonds— Consideration. 

Where, at the time corporate bonds were pledged by the corporation 
as collateral security for a pre-existing Indebtedness, there was no agree- 
ment that they should not be sol^ by the creditor for less than their par 
value, the issuance thereof could not be validated by a stipulation, nciade 
after the bankruptcy of the corporation, that they should not be so Bold, 
in view of Bankr. Act July 1, 1898, c. 541, § 70^ subd. "e." 30 Stat 565 
(Comp. St. 1913, § 9654), giving the trustee the title of the bankrupt as of 
the date he was adjudged a bankrupt, and providing that the trustee may 
avoid any transfer by the bankrupt of his property which any creditor 
of such bankrupt might have avoided, and recover the property so trans- 
ferred or its value. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. { 1854 ; Dea 
Dig. <®=»474.] 

4. Corporations ^=^74 — ^Makino and Issuance of Bonds — Consideration — 

''Holder for Value." 

A creditor of a corporation, receiving its bonds as collateral security 
for a pre-existing Indebtedness, contrary to Stock Corporation Law N. Y. 
{ 55, was not a "holder for value," entitled to the protection given one tak- 
ing commercial paper before maturity as collateral security, as presump- 
tively it knew that the law forbade the corporation to issue bonds, except 
for money, labor, or property actually received, and it also knew that it 
was receiving them without giving either money, labor, or property, and 
hence took the bonds with notice of the infirmity in its title. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. ( 1854; Dec. 
Dig. «s»474. 

For other definitions, see Words and Phrases, First and Second Series, 
Holder for Value.] 

5. Corporations ^s»474 — Making and Issuance of Bonds — Consideration — 

"Issued." 

Bonds of a corporation, pledged by it as collateral security for a pre- 
existing debt, were "issued," within Stock Corporation Law N. T. § 55, 
forbidding the issuance of bonds, except for money, labor, or property. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. { 1854; Dec. 
Dig. <®=»474. 

For other definitions, see Words and Phrases, First and Second Series, 
Issue.] 

6. Bankruptcy ^=9290 — Proceedings by Trustee — Illegal Transactions 

A corporation's participation in the illegal issuance of its bonds as 
collateral security for a pre-existing indebtedness, contrary to Stock Cor- 
poration Law N. Y. i 55, did not prevent the granting of relief to its 
trustee in bankruptcy, suing to compel the return of such bonds. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. tJ 418-429, 451- 
455; Dec. Dig. <g=>290.] 

■^s^For other casei mo sam« topic A KBT-NUMBER In all Key-Numbered Digests A Index«s 
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7. CONTRAOTB Qs»ld8(l) — QUOUNDCH-lLUSOAL TBAN8A0TI0NS. 

WMle, as a general rule, neither courts of law nor courts of equity will 
lend their assistance to either party to an Illegal contract, either to en- 
force it or set it aside, or to recover back money paid or property trans- 
ferred under it, there are exceptions to the rule as well established as 
the rule. 

[Ed. Note.— For other cases, see Ck>ntract8» Cent Dig. fj 681-700; Dec 
Dig. «=»138(1).] 

Petition to Revise and Appeal from Order of the District Court of 
the United States for the Northern District of New York. 

In the matter of the Progressive Wall Paper Corporation, bankrupt 
A petition by Fred H. Justin, as trustee, for an order requiring the 
First National Bank of Ballston Spa, N. Y., to turn over to the trustee 
certain bonds of the corporation, was denied by the District Court (224 
Fed. 143), and the trustee appeals and files a petition to revise. Re- 
versed, and order of the referee affirmed. 

The Progressive Wall Paper Corporation, hereinafter called the Corporation, 
Is organized under the laws of the state of New York. It was adjudged a 
bankrupt on December 10, 1914, and Fred H. Justin was appointed trustee of 
the bankrupt estate and qualified as such. Its debts amounted to about 
9345,000, and its property, exclusive of real estate, was worth about $79,000. 

In 1905 the Corporation borrowed $10,000 from the First National Bank of 
Ballston Spa, hereinafter called the Bank, and gave to it its promissory note 
with certain indorsements thereon. The note was renewed from time to time, 
and partial payments were made on it. On January 22, 1912, the unpaid 
balance due on that day was for the sum of $7,000. The note was unsecured, 
save for the individual indorsements of the officers of the Corporation, in- 
duding one Asahel R. Wing. On the last-mentioned day a renewal note for 
$7,000 was given, indorsed as before by the prior indorsers except Wing — who- 
declined, he having sold his interest in the Corporation. In place of his in- 
dorsemeQt and as further security the Corporation delivered to the Bank as 
collateral security for the payment of the note seven second mortgage bonds 
made by the latter or its predecessor in name for $1,000 each. These bonds 
were secured by a mortgage on the real property and plant of the CorxK)rationr 
which mortgage had been given to the Adirondack Trust Company as trustee, 
and was dated November 1, 1911. Prior to the time when these bonds were 
delivered to the Bank they had not been issued or used by the Corporation, but 
had remained in the possession of its officers. On November 2, 1911, the 
directors of the Corporation adopted a resolution authorizing its treasurer to 
Issue the bonds secured by tJie mortgage above mentioned "to pay or to secure, 
as collateral, the payment of the notes of the Corporation, then outstanding 
or which might be given thereafter." In pursuance of that vote the bonds 
were delivered to the Bank on January 22, 1912, as above set forth. The 
note has been renewed from time to time at the same sum and with the 
same indorsers and the bonds have remained in the Bank's possession ever 
since as collateral for the note and debt. 

On January 15, 1915, the claim on this note was filed with the referee in 
bankruptcy by one Ingalsbee, one of the indorsers on the note. It was filed 
as a secured claim, and it was stated that the security held by the Bank for 
the debt consisted of the seven $1,000 bonds. On January 20, 1915, the Bank 
gave notice to the trustee in bankruptcy and to the indorsers that the bonds 
would be sold at public auction to the highest bidder at its banking house on 
January 30, 1915. 

Thereupon the trustee in bankruptcy filed an answer, in which he alleged 
that the bonds were illegally issued and not valid, and that the Bank was not 
entitled to hold the same. He asked that the Bank should be restrained from 
enforcing the lien on the bonds and that they be declared invalid and be re- 

^=»For other cases see same topic A KBT-NUMBBR In all Key-Numbered DlgesU ft Indexes. 
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turned to the trustee. The Bank appeared, evidence was taken, and tbo 
referee made an order adjudging that the bonds were Illegal and never law- 
fully issued ; that the claim of the Bank to hold them as collateral security 
was also Illegal ; and that the Bank be enjoined from enforcing the bonds and 
be required to deliver them up to the trustee. 

The order of the referee holding the bonds invalid and void in the hands of 
the Bank was reversed by the court below, and the order for an injunction 
against a sale of the bonds was modified, so as to provide that the Bank be en- 
Joined from disposing of the same at less than their par value. The District 
Judge in his opinion said: ''If the Bank will file a stipulation that it will not 
sell or undertake to sell or dispose of these bonds for less than their par value, 
and stating that such agreement was a part of the contract of pledge, there 
may be an order reversing the order of the referee now under review." 

Weeds, Conway & Cotter, of Plattsburgh, N. Y. (Frank E. Smith, 
of New York City, of counsel), for appellant. 

Luther A. Wait, of Saratoga Springs, N. Y. (Edgar T. Brackett, 
of Saratoga Springs, N. Y., of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above), The 
trustee in bankruptcy seeks a decree adjudging that certain bonds held 
by the appellee Bank were unlawfully transferred to it by the bank- 
rupt, and that these bonds do not constitute a lien upon the real prop- 
erty of the bankrupt, and that the Bank be required to return the bonds 
to his possession. This relief has been refused him in the court be- 
low, and he has come into this court asking that the order of the Dis- 
trict Judge be reversed, and that the order made by the referee in 
bankruptcy be affirmed. 

[1] At the time these bonds were transferred as collateral security 
to the Bank there was a valid indebtedness due to the Bank from the 
Corporation which amounted to $7,000. As the Corporation was not 
ready to pay the note when it matured, and as one of the accommoda- 
tion indorsers desired to be relieved from indorsing the new note to 
be given in place of the old one which was to be surrendered, it was 
agreed that such new note would be accepted without this indorser's 
signature upon the surrender to the Bank of the bonds now in ques- 
tion to be held as collateral security for the ultimate payment of the 
note. The validity of tliis transaction depends upon the construction 
to be placed upon section 55 of the Stock Corporation Law of the state 
of New York which provides that: 

"No corporation shall issue either stock or bonds except for money, labor 
done or property actually received for the use and lawful purpose of such 
corporation." Consol. Laws, c. 59. 

It is claimed that under this statute the corporation had no power 
to issue its bonds for an antecedent debt. That a real debt existed, 
and that the directors authorized the issue of the bonds and the sur- 
render of them to secure the payment of it, is not disputed. The pro- 
vision in the New York statute is not unusual. It may be found in- 
serted in the Constitutions of some of the states, while in others it ex- 
ists merely as a statutory prohibition. 

The question we have to determine is one of local law. The con- 
struction placed upon a local statute by the highest judicial tribunal 
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of the state enacting it will as a rule be followed by the federal courts 
without criticism or further inquiry. Supreme Lodge Knights of 
Pythias V. Meyer, 198 U. S. 508, 25 Sup. Ct. 754, 49 L. Ed. 1146 
(1905). There are some exceptions to the rule, as where the question 
involved is of general or commercial law (Presidio County v. Noel 
Young Bond Co., 212 U. S. 58, 29 Sup. Ct 237, 53 U Ed. 402 [1908]), 
or violates the Constitution or statutes of the United States (Elmen- 
dorf V. Taylor, 10 Wheat. 152, 160, 6 L. Ed. 289 [1825]), or where 
the Supreme Court of the United States has first construed the stat- 
ute, in which case it may not feel bound to surrender its convictions 
on account of a contrary subsequent decision of the state court (Pease 
V. Peck, 18 How. 595, 15 L. Ed. 518). 

The courts have held that where the Legislature of one state enacts 
a provision taken from a statute of another state, in which the lan- 
guage of the act has received a settled construction, it is presumed to 
have intended that such provision should be understood and appUed 
in accordance with such construction. See Ryalls v. Mechanics' Mills, 
150 Mass. 190, 22 N. E. 766, 5 L. R. A. 667; Rhoads v. Chicago, etc., 
R. Co., 227 111. 328, 81 N. E. 371, 11 L. R. A. (N. S.) 623, 10 Ann. 
Cas. 111. But if tliis provision of the statute of New York has been 
adopted from the legislation of some other state, and had received a 
settled construction in that state prior to its enactment in New York, 
the fact has not been brought to our attention by counsel on either 
side. 

The question now presented to this court is one upon which the 
New York decisions afford little light. In the Matter of Snyder, 29 
Misc. Rep. 1, 59 N. Y. Supp. 993 (1899) the question was as to the 
right to use the bonds not as collateral security for an antecedent debt 
but for the actual payment of the debt, the outstanding notes being 
surrendered. The right to use the bonds as payment was sustained. 
The court said : 

"The company's creditors who received its notes had already given either 
money or property to the company ; so that the substitution of bonds for their 
notes was equivalent to the issue, in tlie first instance of bonds for money or 
property actuaUy received for the nse and lawful purposes of the company." 

In Haule v. Consumers' Park Brewing Co., ISO App. Div, 582, 586, 
135 N. Y. Supp. 900, 902 (1912), Judge McLaughlin stated that: 

"The corporation could issue its stock only for money paid or property re- 
ceived. It could not issue it as collateral security for money borrowed or for 
the future delivery of bonds." 

We passed on this provision of the New York statute in Re Water- 
loo Organ Co., 134 Fed. 345, 67 C. C. A. 327 (1904), and held the 
bonds in that case validly issued. The facts in that case were that 
the corporation already indebted to the bank desired further credits 
which tfie bank was unwilling to grant except upon further security. 
Under those circumstances the company issued the bonds to the baric 
as security for past and future advances and under an agreement that 
the bank would account for them at their par value. We said that, 
as the company had actually received a consideration equal to the full 
value of the bonds and had enjoyed the benefits thereof, it should not 
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be permitted to escape pa)mient therefor by ailing the invalidity of 
the bonds, and we affirmed the decision of the court below. The case 
was again before this court. 154 Fed. 657, 83 C. C. A. 481 (19O;0- 
The mortgage given to secure the payment of the bonds had been fore- 
closed and file question was upon the distribution of the proceeds of 
sale. We held that the bank which held the bonds was not entitled to 
share in the proceeds of sale of the mortgaged property unless it 
first surrendered the notes which it had taken for tiie advances made 
when or after it received the bonds. 

The foregoing cases do not go to the question involved in the pres- 
ent case, and we shall therefore examine the cases elsewhere decided 
to see what the courts have held respecting similar constitutional or 
statutory provisions. 

The Constitution of California (article 12, § 11) has a provision very 
similar to the New York statute. It reads ; 

"No corporation shall Issue stock or bonds except for money paid, labor 
done or property actually received." 

This was construed in the United States Circuit Court for the South- 
ern District of California in Farmers' Loan & Trust Co. v. San Diego 
Street Car Co., 45 Fed. 518 (1891), in a proceeding to foreclose a mort- 
gage upon the property of the railroad company given to secure the 
payment of certain bonds which had been pledged to secure the pay- 
ment of antecedent indebtedness and, at least in some cases, to obtain 
an extension of time. The court held that none of the bonds were 
ever legally issued. In its opinion the court said: 

"This constitutional and statutory inhibition is plain, and has but one mean- 
ing — the money paid, labor done, or property actually received must be paid, 
performed, or received, as the case may be, on account of the issuance of 
the bonds; and any bonds issued contrary to this provision are of course iUe- 
gaUy issued. The provision does not mean, and cannot be held to mean, that 
such bonds may be issued as collateral security for any sort of pre-existing in- 
debtedness. Now none of the bonds in question are, or ever were. Issued or 
held for money paid, labor performed, or property actually received on account 
of their issuance. On the contrary, all of them were delivered and are held 
as collateral security in part for pre-existing indebtedness of the defendant 
corporation, and in large part for pre-existing indebtedness, not of the defend- 
ant corporation, but of one of its creditors. As had already been said, not one 
of the bonds was ever sold, and not one of the holders of them paid a doUar 
on account of their deUvery." 

The same provision came before the Circuit Court of the North- 
ern District of California in Atlantic Trust Co. v. Woodbridge Canal 
& Irr. Co., 79 Fed. 842 (1897). But in this case the debt secured was 
not an antecedent debt. That case decided — ^what will not be ques- 
tioned, we take it-:— that the prohibition under discussion does not pre- 
vent the use of bonds as collateral when issued at the time the debt 
is incurred. The case also decided that the word "issue/' used in the 
constitutional provision, is broad enough to cover a pledge, as well as 
a sale, of the bonds. "In the contemplation of the law, bonds pledged 
by a corporation are just as much issued as when they are sold." That 
such is the law was settled for the federal courts by the decision of 
the Supreme Court in Memphis & Little Rock Railroad Co. v. Dow» 
120 U. S. 287, 7 Sup. Ct 482, 30 L. Ed. 595 (1887). 
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In Nichols v. Waukesha Canning Co., 195 Fed. 807 (1912), the ESs- 
trict Court for the Eastern District of Wisconsin had under considera- 
tion section 1753 of the Wisconsin Statutes, reading as follows: 

"No corporation shall Issue any stock or certificate of stodc except in con- 
sideration of money or labor or property estimated at its true money value, 
actually received by it, equal to tbe par value thereof, nor any bonds or other 
eridence of indebtedness, except for money, labor or property estimated at 
its true money value, actually received by it, equal to seventy-five per cent, of 
the par value thereof, and all stocks and bonds issued contrary to the provi- 
sions of this section, and all fictitious increase of the capital stock of any 
corporation shall be void." 

The court held that the issuance of bonds by a corporation for ante- 
cedent debts is not an issuance for "money, labor, or property/' as 
the statute required. In its opinion the court said : 

"Literally considered, these bonds are not within the statute, because they 
were DOt issued for money, nor for property estimated at its true money value. 
Existing debts are not money, and to say that they are property capable of 
esdmation at its true money value does consideraUe violence to the words 
used. No property, claim, or debt was released or given up. Had the bonds 
been issued at the time of the respective loans, but for some reason the money 
not then paid over, subsequent payment of it might * * * l>e said to bring* 
the case within the statute. The bonds would then be Issued for money, as 
in the Kenosha Case they were issued for property. Haynes v. Kenosha Elec- 
tric Co., 139 Wis. 227, 119 N. W. 568, 121 N. W. 124. Again, if the notes or 
claims had been given up and canceled, and the bonds taken outright at not 
more than four to three, another question would be presented. This might 
be held the purchase of property at not less than three-fourths of its true 
value. No such novation, however, occurred. The intent and purpose of the 
statute will be presently considered ; but from the language alone it is clear 
to a demonstration that the issue of bonds for a pre-existing debt not sur- 
rendered is not covered. Pre-existing debts are neither money nor property 
capable of being valued unless actually given up." 

It added : 

"In none of the transactions by which the bonds were pledged for the pre- 
existing debts was there anything paid on account of, or induced by, the de- 
livery of the bonds. ♦ ♦ ♦ Even if there had been an express agreement 
with every pledgee to account for the bonds at three-fourths their par value, 
they would still be invalid, because issued for a prohibited purpose." 

The above case came before the Circuit Court of Appeals in the 
Seventh Circuit as First Savings & Trust Co. v. Waukesha Canning 
Co., 211 Fed. 927, 128 C. C. A. 305 (1914). The court reversed the 
District Court on the proposition that if the holders of bonds taken as 
collateral to secure a pre-existing debt agreed to account for them 
at three-fourths their par value tiie agreement would still be invalid. 
It said : 

"We are therefore of the opinion that in agreeing to take the bonds in 
qoestion as collateral at the rate of not less than 75 per cent of their face 
value upon their past-due claims, and in extending time of payment of the 
same, the present bondholders afforded to the corporation a valid property 
consideration equal to 75 per cent, of the face of the bonds, and are therefore 
satisfying the demands of the Wisconsin statute above set out, provided, of 
course, the creditors had agreed to accept the bonds on that basis." 

The court agreed that, unless there was such an agreement to ac- 
count for the bonds at three-fourths their face value, the collateralized 
bonds would be invalid. 
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In Kemmerer v. St. Louis Blast Furnace Co., 212 Fed. 63, 128 C 
C. A. 519 (1914), the Court of Appeals of the Eighth Circuit had be- 
fore it the Missouri statute, which reads as follows : 

"No corporation shall Issue stock or bonds, except for money paid« labor 
done or property actuaUy received, and all fictitious increase of stock or in- 
debtedness shall be void." Const Mo. art. 12, § 8. 

"The stock or bonds of a corporation shall be issaed only for money paid, 
labor done or money or property actually received.*' Rev. St Mo. 1909, S 2981. 

The court held that the bonds of a corporation issued and pledged 
to secure a pre-existing debt were invalid. The court said : 

"But the great weight of authority is clearly to the effect that the money, 
labor, or property received for the bonds, whatever its value, must constitute 
a present consideration for the issuance thereof. Counsel for appellant have 
cited cases which they claim are authority for the proposition that a private 
corporation may pledge its bonds to secure an antecedent debt, under such 
constitutional and statutory provisions as are in force in Missouri. An exami- 
nation of these cases disclosea that not more than one of them can be said 
to support the proposition as stated, and it is doubtful whether that one. when 
rightly considered, does so. The case last referred to is Nelson v. Hubbard. 
96 Ala. 238 [11 South. 428, 17 L. E. A. 375]. Under the Code of Alabama a 
private corporation has the power *to borrow money, and to morti^age or 
otherwise convey or pledge its property, real or personal, and its franchises to 
secure the payment of the money so borrowed, or any other debt contracted 
by it.' The Constitution of Alabama has the same provision as that of Mis- 
souri. The Supreme Court of Alabama in the case cited decided that a differ- 
ence between the amount of bonds issued and the debt does not create a ficti- 
tious increase of indebtedness, if they can properly be regarded as issaed for 
money, labor done, or money or property actually received, and that the power 
Ko borrow money given by the Code included the power to pledge the bonds 
of the corporation, secured by its mortgage on property as collateral security 
.for debts of the corporation presently created or already owing. Whether or 
not the bonds of a private corporation could be pledged for an antecedent 
debt was not the question directly in issue in the case, and we fail to find 
In it any strong support for the position of counsel." 

The same court had the matter before it in Mudge v. Black, Sheri- 
dan & Wilson, 224 Fed. 919, 140 C. C. A. 397 (1915). The question 
again came up under the Missouri provision and the former decision 
was reiterated. The court declared that bonds issued by a Missouri 
corporation and pledged to secure its antecedent indebtedness without 
the receipt by the corporation of any valuable consideration for them 
except the consideration of the old debts and the extension of the 
time for their payment were invalid, and that under the clause of the 
constitutional provision that "all fictitious increase of * * * in- 
debtedness shall be void" it was indispensable to the issue of valid 
bonds that they be issued only for money paid, labor done, or proi>- 
erty actually received which is equal in value to the par value of the 
bonds. 

We think the cases establish the law to be that under such a stat- 
ute as that herein involved bonds cannot be pledged to secure payment 
of a pre-existing debt, and that an extension of the time for payment 
of a debt does not satisfy the requirement of the statute. The sur- 
render of the corporation's old note and the substitution therefor of 
the corporation's new note in its place, either with the same or with 
different indorsers, cannot justify the issuance of the bonds, because 
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the corporation does not receive in return money, labor, or property 
within the meaning of the statute. If A. gives his note to B. for $1,- 
000, payable a year from date, and when it becomes due takes it up 
and gives another note in the same amount for the same debt, it re- 
quires a stretch of the imagination to see in the transaction that A. has 
received "any money, labor or property" as a result of what has taken 
place. If the maker of a note pays it, and it is returned to him, he 
does not in receiving it get either money or property, and the nature 
of the transaction is not changed by the fact that X., Y., or Z. had 
signed the surrendered note as sureties. And if, instead of paying it, 
A. gives k new note indorsed by only X. and Y., which B. has con- 
sented to accept in lieu of the old note, the nature of the transaction 
is not changed, and A. has not received "money, labor or property," 
in this case any more than he did in the former case. 

[2] It may also be remarked of the statement that the course which 
the learned judge has assumed is not the case presented to this court, 
as the parties did not in fact adopt the course he puts. But if that 
course is to be regarded as equivalent to the course the parties in 
this case in fact pursued, then we do not agree with him in his conclu- 
sion that it did not involve a violation of the statute. On the contrary, 
assuming it to be equivalent, without so deciding it, we regard it as 
a positive violation of the statute, being merely an evasion of its terms. 
For the purposes of the statute the old indebtedness has not in reality 
been extinguished, although it is evidenced by a new note, and the 
pledge of tfie collateral is made to secure the old debt. The payment 
by the Bank to the Corporation of the money, which the Corporation 
immediately pays back to the Bank to extinguish the old indebted- 
ness, so that a new indebtedness may be created for which the bonds 
may be pledged under the law, is not in our judgment an issuance of 
bonds "for money paid," within the meaning of the statute. If the 
statute can be evaded in this manner, it might as well be repealed. 
The District Judge in his opinion says : 

•'I think the provision of the New Yorl£ statute quoted, fairly construed, 
means that the bonds may be Issued for money borrowed at substantially 
their par value, or given in exchange for labor substantially equal in value to 
the par value of the bonds, or given in exchange for property to be used for 
the corporate purposes of the corporation of substantially equal value to the 
par value of the bonds. The right to sell and dispose of the bonds includes 
the right to pledge them, as we have seen ; but when pledged by the corpora- 
tion issuing them, with power in the pledgee to sell, the obligation must be 
imposed on the pledgee to dispose of them at substantially their par value." 

[3] It is to be said respecting the above statement that at the time 
these stocks were pledged there was no agreement that they should 
not be sold for less than their par value ; and the district judge, deem- 
ing such an agreement essential to the validity of the transactions, 
sought to correct the omission by a stipulation made after the bank- 
ruptcy of the pledgor corporation. But an issue of bonds illegal when 
issued clearly cannot be validated by anything done after the corpora- 
tion which issued them has become bankrupt. The Bankruptcy Act 
(section 70) gives to the trustee by operation of law the title of the 
229 F.— 82 



Digitized by 



Google 



498 229 FBDBBAL RBPORTEB . 

bankrupt as of the date he was adjudged a bankrupt. And it provides 
in subdivision "e" that: 

**The trustee may avoid any transfer by the bankrupt of his property whidi 
any creditor of such bankrupt might have avoided, and may recover the prop- 
erty so transferred, or its value, from the person to whom it was transferred, 
unless he was a bona fide holder for value prior to the date of the adjudication. 
Such property may be recovered or its value collected from whoever may have 
received it, except a bona fide holder for value." 

The District Judge in his opinion said: 

"It cannot be doubted that if the Progressive Wall Paper Corporation, find- 
ing itself unable to longer secure the indorsement of Wing, and through it a 
renewal of its note at the Bank, had executed a new note indorsed by Cun- 
ningham, Ingalsbee, and Derby for the same amount and due three or six 
months later, and had presented the same at the Bank for discount to obtain 
money to take up the old note, and had been refused on account of the insuffi- 
ciency of the security of the indorsers, and the corporation had thereupon 
pledged $7,000 of its mortgage bonds as additional security for the payment 
of such notes, and had thereupon secured the discount of such note at the 
bank and had the proceeds of such note passed to its credit, and thereupon 
had given its check to the Bank in payment of its old note and had thus secur- 
ed a surrender of the old note, that the transaction would have been legal and 
binding, and that the^ issue of such bonds by so pledging them to the Bank 
would have been legal and binding under the statute." 

It is to be observed of this statement that if the assumption of the 
District Judge were true, and if it followed from such assumption 
that what was done in the case at bar was valid, then the courts are 
wrong which hold that a deposit of bonds to secure an extension of 
time for the payment of a pre-existing debt is invalid ; for the assump- 
tion of the District Judge might be equally applied to such a case. 

[4] It is argued that the Bank, having taken these bonds as security 
for a pre-existing debt, is a holder for value under the doctrine of 
Swift V. Tyson, 16 PeL 1, 10 L. Ed. 865 (1842), and that as one who 
takes commercial paper before maturity as collateral security for a 
debt of the seller, due or not due, is protected by the same estoppels 
as a purchaser for cash, the Bank is entitled to hold these bonds as 
valid obligations. The difficulty with this argument is that the bank 
is not a bona fide holder, and the construction contended for would 
nullify the statute and give validity to what the statute makes invalid. 
The purpose of the statute is the protection of the stockholders and 
the creditors against an indebtedness created by the issuance of bonds 
for which the corporation does not at the time receive either money, 
labor, or property. The Bank must be assumed to know that the law 
of the state expressly forbade the Corporation from issuing bonds, 
unless for money, labor, or property actually received. It also knew 
that it was receiving the bonds without giving the Corporation either 
money, labor, or property. It took the bonds with notice of this in- 
firmity in its title, and is not therefore a bona fide holder. 

[5] We have taken it for granted that in pledging the bonds herein 
involved the corporation ''issued*' them within the meaning of the New 
York statute. We have not, however, overlooked the appellee's argu- 
ment that the pledging of the bonds was not an issue of the bonds. 
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Its counsel has argued that the bonds have not yet been issued, and 
will not be issued until the title of the pledgor has been divested. Un- 
til that has happened he would have us regard them as the pledgor's 
bonds, and therefore not yet issued. We have not been impressed by 
the argument The construction he contends for is not that which 
the courts have put upon Similar statutes. See Illinois Trust & Sav- ^ 
ings Bank V- Pacific Ry. Co., 117 Cal. 332, 344, 49 Pac. 197 (1897). 

[8] This brings us in conclusion to consider the right of the trustee 
to recover back these bonds. The maxims of the law are familiar 
doctrine. "Ex dolo malo non oritur actio," and "In pari delicto potior 
est conditio def endentis." In Hinckley v. Pfister, 83 Wis. 64, 53 N. W. 
21 (1892), bonds were issued without complying with the terms of the 
Wisconsin statute, in that 75 per cent, of their par value had not been 
received in pledging them as security for a debt. Bonds to the amount 
of $250,000 had been pledged as security for the loan of $125,000. 
The court held that, while the bonds were void under the act, yet no 
action for the surrender or cancellation of them could be maintained 
by the corporation or by a stockholder in its right without a tender of 
the amount due to the pledgee. The court said : 

"Seeking equity, the corporation or any one suing in its right, would be 
required to do equity, and make tender, as a condition of relief, of the debt 
for which they (the bonds) were pledged. Besides, both 'the corporation and 
Hinckley, as its president, participated in the unlawful issue of them, and 
occupy no position to ask the intervention of a court of equity, for they could 
neither of them make out a title to relief, except by showing a plain and 
positive violation of the statute. They are in equal wrong; with Pfister, the 
party to whom the bonds were issued. ♦ ♦ ♦ The law will leave the 
parties as they are, affording a remedy to neither." 

[7] While it is true that neither courts of law nor courts of equity 
will as a rule lend their assistance to either party to an illegal con- 
tract, either to enforce it or to set it aside when it has been executed 
in whole or in part, and will not lend their aid to recover back money 
so paid or property so transferred, yet there are exceptions which are 
as well established as the rule. Whether the facts of Hinckley v. Pfis- 
ter, supra, justified the conclusion the court reached in that case is not 
before us; but the doctrine of that case is clearly not applicable to 
the facts of this case which are materially different. In that case the 
corporation sought to regain possession of the bonds. In the case at 
bar the trustee of a bankrupt corporation brings the suit. The trustee 
of a bankrupt may urge, not only all the rights the bankrupt might 
have urged, had tfiere been no bankruptcy, but in addition he may 
assert rights which the bankrupt could not assert. His rights are those 
of the bankrupt, and more, and he can set aside fraudulent transfers, 
representing, as he does, the rights of creditors. 

The order of the District Court is reversed, and that made by the 
referee is affirmed. 
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In re PROGRESSIVE WALL PAPER CORP. 

JUSTIN V. PEOPLE'S NAT. BANK OF HUDSON PALLa 

(Circuit Court of Appeals, Second Circuit January 11, 1916.) 

No. 78. 

Petition to Revise and Appeal from Order of the District Court of 
the United States for the Northern District of New York. 

In the matter of the Progressive Wall Paper Corporation, bank- 
rupt. A petition by Fred H. Justin, trustee, for an order requiring 
the People's National Bank of Hudson Falls to turn over certain bonds 
to him and to have such bonds adjudged invalid was denied, and the 
trustee appeals and files a petition to revise. Reversed, and order of 
the referee affirmed. 

Weeds, Conway & Cotter, of Plattsburgh, N. Y. (Frank E. Smith, 
of New York City, of counsel), for appellant. 

Luther A. Wait, of Saratoga Springs, N. Y. (Edgar T. Brackett, of 
Saratoga Springs, N. Y., of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The trustee of the bankrupt filed his 
petition, in which he alleged that the People's National Bank of Hud- 
son Falls, N. Y., is a secured creditor of the bankrupt, holding a note 
for $5,000 made by the latter, dated September 13, 1914, and secured 
by a deposit of five bonds made by the bankrupt for $1,000 each; the 
bonds being secured by a mortgage upon all the real property of the 
bankrupt. He asks for a decree adjudging that the bonds are invalid, 
that they were transferred to the bank by the bankrupt, that they are 
not liens upon the real property of the bankrupt, and that the bank be 
ordered to return the bonds to him. 

The facts are similar to those in Re Justin, 229 Fed. 489, C. 

C. A. , decided by this court at this term. Indeed, the two cases 

were argued and submitted together. The only difference in the 
facts is that in this case there are only five bonds, of $1,000 each, 
involved, while in that there were seven. The facts, therefore, need 
not be set forth, and it is sufficient to say that the decision in that case 
is equally applicable to this. 

The order of the District Judge is reversed, and that made by the 
referee is affirmed. 

LACOMBE, Circuit Judge. I am unable to concur with the ma- 
jority of the court. My individual conclusions are sufficiently ex- 
pressed in the following excerpts from the opinion of Judge Ray. 

"It cannot be doubted that if the Progressive Wall Paper Corporation, finding 
Itself unable longer to secure the Indorsement of Wing, and through it a 
renewal of its note at the bank, had executed a new note indorsed by Cun- 
ningham, Derby, and Ingalsbe for the same amount and due three or six 
months later, and had presented same at the bank for discount to obtain 
money to take up the old note, and had been refused on account of the in- 
sufficiency of the security of the Indorsers, and the corporation had thereupon 
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pledged |7,000 of its mortgage bonds as additional security for the payment 
of such note, and had thereupon secured the discount of such note at the 
bonk, and had the proceeds of such note passed to its credit, and thereupon 
had given Its (*heck to the bank In payment of the old note, and had thus se- 
cured a surrender of the old note, that the transaction would have been legal 
and binding, and that the issue of such bonds by so pledging them to the bank 
would have been legal, proper, and binding under the statute. Can it make 
any diflPerenoe that this formality w&b not gone through with to the end, that 
the old note might be taken up and a further credit for the same amount ob- 
tained at the same bank? The result, so far as the corporation and its cred- 
itors are concerned, is precisely the same. Through the transaction as it 
actually occurred there was no violation of the true spirit and intent of the 
statute." 

Since tlie collateral is not to be sold at less than par, the double in- 
debtedness, about which much is said in the briefs, cannot be cre- 
ated. See First Savings & Trust Company v. Waukesha Canning 
Company (C. C. A. Seventh Circuit) 211 Fed. 927, 128 C. C. A. 305. 

The statute contains a very wholesome provision, and it should, of 
course, be interpreted so as to give effect to that provision ; but to me 
it seems like sticking in the bark of literal construction to hold it ap- 
plicable to this cause as it is presented on this record. 



CENTRAL R. CO. OF NEW JERSEY v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit December 29, 1915.) 

No. 1963. 

L CaRBIEBS ^=»S8~-InTEBSTATE COMMEBCB ACT— REBATES — ^PeOVISIONS OP 

Lease. 

A coal mining company, owning a raUroad with branches to its mines 
In the T^hlgh mining district, in 1871 leased the same to defendant for 
999 years ; defendant agreeing to pay as rental a stated sum annually, 
and also to give to the mining company certain advantages in rates 
over other shippers in the same region by charging it only the rates in 
force from a designated point. After the enactment of the Hepburn 
Amendment (Act June 29, 1906, c. 3591, 34 Stat. 584) to the Interstate 
Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379), defendant attach- 
ed a note to its tariff schedules filed, setting out the requirements of Its 
lease, and thereafter, while charging the mining company schedule 
rates from points of shipment, as it did other shippers, it returned a 
portion of such charged in monthly settlements. Held, that such allow- 
ance was not for the use of an instrumentality of commerce furnished 
by the mining company, since by the lease defendant became for all prac- 
tical purposes the owner of the road, and that on the enactment of the i 
Interstate Commerce Act, and especially section 1, as amended by Hep- I 
bum Act June 29, 1906, § 2 CComp. St. 1913, § 8597), the allowance be- i 
came illegal as a rebate ; its effect being to give the mining company an 
advantage over other and competing shippers, | 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 96, 97; Dec ! 

Dig. «@=>3&] 

2. Carriebs ^»3S— Intebstatb Commebce Act — Pbosecution tor Violation 
—Defenses. 

That defendant made such payments in good faith and in the belief 
that they were not prohibited by the act is not a defense to a prosecution 
for its violation. 

[Ed. Note.— For other cases, see Carriers, CJent. Dig. §§ 96, 97; Deo. 
Dig. «8=5>38.] 

^=»For other cases see same topic & KETT-NUMBBR in all Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Dis- 
trict of ^ New Jersey ; John Rellstab, Judge. 

Criminal prosecution by the United States against the Central Rail- 
road Company of New Jersey. Judgment of conviction, and defend- 
ant brings error. Affirmed. 

Charles E. Miller and Jackson E. Reynolds, both of New York City, 
for plaintiif in error. 

Henry S. Mitchell and Alexander H. Elder, both of Washington, 
D. C, for the United States. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In the court below the Central Rail- 
road Company of New Jersey was convicted and fined for violating 
the so-called Elkins Act (Act Feb. 19, 1903, c. 708, 32 Stat. 847 
[Comp. St. 1913, §§ 8597-^599]), as amended by the Hepburn Act 
(Act June 29, 1906, c. 3591, 34 Stat. 584). The offense was carry- 
ing anthracite coal for the Lehigh Coal & Navigation Company at 
less than the published tariff rate. The indictment was found in No- 
vember, 1914, and contained 200 counts, covering the unlawful car- 
riage of 200 separate carloads during the period from December, 1911, 
to June, 1914. The defendant was found guilty on 185 counts, and 
on 25 of these the court imposed fines aggregating a large sum. The 
amount of the fine is not in controversy, but an attack is made upon 
the correctness of certain rulings and instructions during the course 
of the trial. 

In a few words, each count charges the offense substantially as fol- 
lows: The defendant, an interstate common carrier, transports an- 
thracite coal for hire ; the coal moving in carload lots. Being subject 
to the acts regulating commerce, it filed printed tariffs and schedules 
with the Commission, showing its rates and charges for carrying coal 
from Nesquehoning, in Carbon county, Pa., to points in other states. 
While these tariffs were in force, the carload described in the count 
was carried for the Navigation Company at the tariff rate; but a 
specified portion of the rate was afterwards unlawfully and knowingly 
repaid, so that the coal was really carried at less than the tariff rate, 
and the Navigation Company received the advantage of an illegal re- 
bate. 

Some shipments were carried to points on the defendant's own line, 
and others were carried to points on the lines of connecting carriers 
under agreements for through routes- and joint rates. By stipula- 
tion some of the facts were agreed upon, and there was no real dis- 
pute about the others; the controversy being merely over the mean- 
ing they should bear. The defendant denied that the payments were 
rebates, asserting them to be compensation for the use of an instru- 
mentality of transportation furnished by the Navigation Company. 
In order to present the situation fairly from the defendant's point of 
view, we follow its statement in the main, and condense the facts 
therefrom, but we think with sufficient fullness. 

Not long after 1860 the defendant, a New Jersey corporation, was 
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(grating a railroad that crossed the state from Elizabethport and 
Jersey City, on New York Harbor, to Easton, Pa., at the junction of 
the Delaware and the Lehigh rivers. At Easton it connected with 
the Lehigh Valle^ Railroad, a Pennsylvania road running westward 
up the Lehigh river to the anthracite coal field ; and afterward it also 
connected at the same place with another Pennsylvania road, the Le- 
high & Susquehanna Railroad, built and owned by the Navigation 
Company. The history of the Navigation Company is briefly this; 
Nearly a century ago, it was incorporated by the state of Pennsylvania 
to mine coal, and to operate a slackwater navigation on the Lehigh 
river. It dug a canal along the river from a point south of Wilkes- 
Barre to the Delaware river at Easton, and carried its coal to Easton 
by this canal before the railroad was built. The railroad was author- 
ized and laid from time to time, and by the year 1867 or 1868 it was 
in operation from Wilkes-Barre to Easton, and (as already stated) was 
called the Lehigh & Susquehanna Railroad. Nesquehoning Junction 
is a station on fiiis road, a few miles north of Mauch Chunk. A rail- 
road, 18 miles long, ran from the Junction up the valley of the Nesque- 
honing creek to Tamanend, and in 1868 this was leased to the Naviga- 
tion Company. Not long afterward another branch line was built 
that ran in the same general direction into the valley of the Panther 
creek, which lies south of the Nesquehoning. On this branch is a 
point called Hauto, and between Hauto and the valley of the Panther 
creek the branch passed through the Nesquehoning tunnel, which 
penetrates the mountain separating the two valleys. 

The mines of the Navigation Company are in the Lehigh region; 
nine of its ten collieries being in the Panther creek valley, and the tenth 
being at Nesquehoning (not the Junction), a station about midway 
between Mauch Chunk and Hauto. All these coUieries were in op- 
eration before the Lehigh & Susquehanna Railroad was built, and the 
coal then mined along the Panther creek was brought to the canal 
over a gravity road south of Nesquehoning Mountain. The coal from 
the Nesquehoning colliery at first reached Ihe canal by another gravity 
road, but, after Sie Nesquehoning road was built, the coal from that 
colliery was brought by rail to Mauch Chunk; and, after the tunnel 
was finished through the Nesquehoning Mountain, the Panther creek 
coal passed north tiirough the tunnel and also reached Mauch Chunk 
by way of the Nesquehoning valley road. After the roads referred 
to had been finished, all the coal carried by them, as well as the coal 
carried by the Lehigh Valley Railroad, was sold **f. o. b. Mauch 
Chunk" — ^that is, the shipper paid the freight from the mine to Mauch 
Chunk, and the buyer paid the freight from Mauch Chunk to destina- 
tion. All these railroads were used by other miners and shippers, as 
well as by the Navigation Company. 

Originally the Lehigh Valley Railroad ended at Mauch Chunk, a 
point on the Lehigh river 46 miles west of Easton. At Mauch Chunk 
it connected with two short local roads— one running up the river to 
Penn Haven, and thence westward into the Lehigh coal field; and 
the other running between Penn Haven and Hazelton, also a point in 
the Lehigh field. Afterwards these two roads became part of the 
Lehigh Valley system; but, as they had formerly been separate roads. 
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the freight rates from the mines to Mauch Chunk continued to be 
charged in two parts, one from the mine to Penn Haven, and the 
other from Penn Haven to Mauch Chunk — ^these rates being called 
"laterals." Anthracite coal reaches the market in several sizes, but 
the same rate was charged on each size until late in the '80's. The 
rate was less, however, if the point of destination was the competitive 
market at tidewater than if it was an inland or way point. Tide "lat- 
erals'' and way "laterals" were also charged, the former being less 
than the latter. 

About 1870 or 1871 the coal-carrying roads furnishing traffic to the 
defendant at Easton had either acquired, or were about to acquire, 
their own outlets to tidewater, and accordingly the defendant was face 
to face with the alternative, either of securing a new connection that 
would furnish it traffic and also an outlet to the west, or of becoming 
again a local road across the state of New Jersey. The only new con- 
nection then available was the Navigation Company's road — the Lehigh 
& Susquehanna — and accordingly in March, 1871, the defendant leased 
it for 999 years. The lease included the main line and its branches — 
among them, the Nesquehoning valley branch — ^but did not include the 
tunnel through the Nesquehoning mountain or the road in the valley 
of Panther creek. The length of the leased line and branches was 
150 miles. For many years the defendant's through traffic with the 
West has moved over the Nesquehoning branch. As rent or com- 
pensation for the use of the demised premises, the defendant agreed 
to pay one-third of the gross receipts from the traffic or business to 
be derived therefrom, making certain deductions. By the tenth 
covenant the defendant also agreed (and this is the heart of the case) 
that on coal delivered for transportation by the Navigation Com- 
pany — 

'*♦ ♦ ♦ on sidings at the northern end of the Nesquehoning tunnel, the 
rates of transportation shall not exceed the rates charged at the same time 
from Penn Haven to the same points on coal from the Lehigh region, either 
by the [Central Railroad] or by the Lehigh Valley Railroad CJompany." 

And on its part the Navigation Company agreed that all its coal 
should be sent — 

" ♦ ♦ ♦ to market over the roads of the parties to this agreement, when 
destined to points or markets reached by the said roads; and when destined 
for markets not so reached, it shall be sent as far as practicable over said 
roads, excepting always coal destined for shipment by canal (and certain other 
exceptions): Provided, that one-fourth of the coal mined annually by the 
[Navigation Company] in the Wyoming region may be sent to markets by 
lines running towards the Delaware river." 

A supplemental agreement of May, 1883, provided that the rent, 
or compensation, or the Navigation Company's share of the gross re- 
ceipts, under the original lease, should never be less than $1,414,400, 
and after December 31, 1892, should not be more than $2,043,000; 
if the maximum should be reached, a further sum should be paid, cal- 
culated by a metliod that need not be described. In 1887, a further 
amendment was made : 

**Wherea8, it is Important for the Interests of both the parties hereto— as 
tending to secure enough business for the Lehigh & Susquehanna Railroad 
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and branches to enable the Central Railroad Company of New Jersey to earn 
sufficient revenues on tlie Lehigh & Susquehanna Railroad and branches to 
pay the stipulated rental — ^that so much as possible of the coal product of 
the Lehigh Coal & Nayigation Company's lands shall be sent to market over 
the lines of the Lehigh & Susquehanna Railroad and branches, and the Cen- 
tral Bailroad of New Jersey: It is agreed between the parties hereto that 
the proviso in the first of the covenants of the [Navigation Company] In the 
agreement of Hforch 31, 1871, shall be changed so as to read as follows: *Pro- 
vided, that one-fourth and no more of the coal to be mined annually by the 
Lehigh Coal & Navigation Company from lands owned, leased, or controlled 
by it, may be sent to market over railroad lines other than the Lehigh & 
Susquehanna Railroad and branches, in case that by so doing the Lehigh 
Coal & Navigation Company can realize a larger price or profit than it would 
have realiased from the price at the mines together with Its proportion of the 
freight earnings on such coal on the Lehigh & Susquehanna Railroad and 
branches if It had been shipped over that railroad; but the Central Rail- 
road of New Jersey shall have the option in such cases of buying such coal 
of the T^ehigh Coal & Navigation Company at its mines, paying therefor a 
price which, added to the proportion of the freight earnings on such coal 
accruing to the Lehigh Coal & Navigation Company, shall not be less than 
that which the Lehigh Coal & Navigation Company would have realized If its 
coal had been shipped over other lines of railroad. But nothing in this pro- 
viso shall be held to limit the shipment of coal by the Lehigh Coal & Naviga- 
tion Company over the L^igh & Hudson River Railway to points in the in- 
terior of New England, except that the amount of coal shipped by the Lehigh 
Coal & Navigation Company over the Lehigh & Hudson River Railway, add- 
ed to the amount that may be sent to market by railroad lines other than the 
Lehigh & Susquehanna Railroad and branches, shall not in any year ex- 
ceed 25 per cent, of the total production of its mines.' " 

Under the foregoing provisions — and especially under the tenth 
covenant in the original lease — the defendant made the payments 
charged to be illegal. 

After the lease of 1871, the rates formerly charged to shippers con- 
tinued without change; that is, all shippers (except the Navigation 
Company) over either the Lehigh Valley Railroad or the Lehigh & 
Susquehanna Railroad were obliged to pay two rates — a lateral from 
the mine to Penn Haven, and a second rate from Penn Haven to Mauch 
Chunk. The tenth covenant in the lease relieved the Navigation Com- 
pany from paying the first. Nesquehoning station lies between Mauch 
Chunk and Hauto, and both parties to the lease understood the tenth 
covenant to include shipments from Hauto as well as from Nesque- 
honing; but as Nesquehoning was nearer to Mauch Chunk the rate 
from Nesquehoning was less tiian the rate from Hauto. Rates to tide 
from Nesquehoning were 2 cents less than from Hauto, and way ship- 
ments were 4 cents less. After the Jateral to -Penn Haven was fixed 
at 14 cents, tide shipments from Nesquehoning were moved for 12 
cents, and way shipments were always moved for 16 cents. 

From 1873 to 1878 the mines of the Navigation Company were 
operated by the Lehigh & Wilkes-Barre Coal Company. During this 
period no change was made in the rates on coal from the Navigation 
Company's mines. When the Navigation Company resumed mining 
in 1878, the same rates were continued, except for some variation in 
the case of shipments to tide. The change was this : All shippers of 
coal to tide had been charged a rate equal to a certain percentage of 
the average selling price, and from tliis rate the Navigation Company 
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received the allowance referred to. An arrangement was now made 
that continued the previous difference between the rates charged the 
Navigation Company and the rates charged the other shippers; that 
is, the Navigation Company was now charged a rate determined by 
the number of miles over which its coal was carried in comparison 
with the average mileage of other shippers. As a result, the Naviga- 
tion Company only paid 86 per cent of the average rates charged 
other shippers, because its mileage was only 86 per cent, of theirs. Aft- 
er 1883, the separate laterals — from the mines to Penn Haven, and 
from Penn Haven to Mauch Chunk — were abolished, a single charge 
from the mines to Mauch Chunk being substituted, and after 1885 
lower rates were made on smaller sizes ; but the relative position of 
the Navigation Company and the other shippers continued without 
change. This brings us to the Interstate Commerce Act of 1887 (Act 
Feb. 4, 1887, c. 104, 24 Stat. 379). 

Up to this time, the favoring rates to the Navigation Company were 
not forbidden by statute, and it is common knowledge that allowances 
to important shippers were frequent enough everywhere to be the 
rule instead of the exception. This was one of the principal abuses 
at which the act was aimed. After its passage the defendant fixed the 
rates on anthracite coal by a different method. It abolished the laterals 
from the mines to Mauch Chunk as separate charges, and it abolished 
also the percentage basis for calculating the rate on tidewater coal, 
substituting through rates to destination from all mines in the Lehigh 
region. In establishing such rates, it followed the long established 
practice and made the rates on tide shipments lower than the rates 
on inland shipments — the reason for the practice being the increased 
competition at tide. The through rates took the old tide rates as the 
basis, and reduced tlie inland rates accordingly. In these throi^h 
rates the old lateral from the mines in the Lehigh region to Mauch 
Chunk was calculated at 13^ cents. 

These through rates were applied to the Navigation Company's ship- 
ments, except where its coal competed with Schuylkill coal carried by 
the Pennsylvania Railroad and the Reading Railroad. The rate on 
each of these roads from the Schuylkill region was 5 cents less than 
the rate from the Lehigh region, and, as the Navigation Company's 
coal and the Schuylkill coal were in the same geological field, tjiat com- 
pany received a 5-cent reduction to the points of competition. But 
this practice was given up in 1895, and since that time the Navigation 
Company's coal has been formally charged the same rates as the coal 
of other shippers in the Lehigh region. While the 5-ccnt reduction 
was in force, it was taken off that portion of the rate representing 
the haul between the mines and Mauch Chunk ; that is, from the old 
laterals. 

As the through rates were formally applied to shipments from all 
points in the Lehigh region, they applied to the Navigation Company 
in common with all other shippers ; and this might not have violated 
the tenth covenant in the lease of 1871, since a through rate from Penn 
Haven would have been the general Lehigh region rate and would 
have been the same as the rate from Nesquehoning. But — ^and we 
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now reach one of the defendant's important positions — ^it contends that 
both parties to the lease believed in 1871, as they believed in 1878, when 
they applied the percentage rate to tidewater shipments, that the real 
object of the tenth covenant was, not to guarantee a specific rate on 
the Navigation Company's coal, but to adopt a method of giving the 
company certain sums of money that should form part of the consid- 
eration for the defendant's use of the Lehigh & Susquehanna Railroad 
and Its branches. In other words, although the sums thus to be paid 
were measured by the old lateral to Penn Haven, they were really 
not part of the freight rates, but a part of the rent. In 1887, there- 
fore, in order to carry out their understanding and construction of the 
lease, the parties agreed that through rates should make no difference, 
and that the Navigation Company should still enjoy in substance the 
same advantage as in the beginning, and shoidd still in effect pay only 
one of the two laterals from the mines to Mauch Chunck. The al- 
lowance was made in the following manner: In the through rates, 30 
or 35 cents represented the old laterals; 14 cents being the Penn 
Haven lateral if the shipment should be from Hauto, and 12 cents 
being the same lateral if the shipment should be from Nesquehoning. 
The defendant therefore allowed the Navigation Company the dif- 
ference between the through rates and the rates which the Navigation 
Company would have had to pay if the old percentage basis had been 
continued, deducting a certain amount that needs no particular atten- 
tion. And these allowances have been made on all coal shipped from 
the Navigation Company's mines, whether the freight was paid by 
the company or by the consignee. Settlements were made each month ; 
the Navigation Company was charged with the tariflF rate on all ship- 
ments on which it was to pay the freight, and with all other sums due 
from it to the defendant, and was credited with the allowances re- 
ferred to and with all other sums due from the defendant, and the 
balance was then paid to the party entitled thereto. The defendant 
contends that the allowances were a mere convenience in accounting, 
in order to ascertain what amount of revenue the leased lines were pro- 
ducing; the Navigation Company being entitled to receive one-third 
of this revenue under the lease of 1871. 

After the Hepburn Act was passed in 1906, the defendant consulted 
counsel to learn whether these allowances should be referred to in its 
printed tariffs; it desired to comply fully with the law, and to do 
nothing that was even doubtful. As the result of this conference, the 
defendant has published the following note since 1906 in all of its 
tariffs: 

"In compliance with the tenth covenant of the lease from the Lehigh Coal 
& Navigation Company under' which the Central Railroad Company of New 
Jersey operates the Lehigh & Susquehanna Railroad, a lateral allowance is 
made out of hereln-nam^d rates to the Lehigh Coal and Navigation Company 
on all anthracite coal originating on the latter's tracks in the Panther creek, 
Nesquehoning, and Hacklebarnle districts mined and shipped by It, when 
coming by Hauto, Nesquehoning, and Mauch Chunk gateways. 

"The covenant referred to is set forth in the lease of March 31, 1871, and 
recorded In Deed Book No. 262, page 480, of Luzerne county, and Deed Book 
No. 43, page 339, of Lackawanna county, Pennsylvania." 
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Before the indictment was found, 222 tariffs contammg this note 
were filed with the Interstate Commerce Commission. The Commis- 
sion accepted them all; its careful examination being shown by the 
facts that some tariffs containing the note were rejected because they 
were irregular in form, and that other tariffs were (for one reason 
or another) the subjects of conference between the defendant and 
members of the Commission. No question was raised by any one con- 
cerning the legality or the sufficiency of the note. 

The defendant complains that the effect of the judge's charge was to 
disregard the position that the payments to the Navigation Company 
were merely part of the consideration for the use of the demised prem- 
ises, asserting that the trial judge himself resolved this question of 
fact, and practically instructed the jury that the allowances were con- 
cessions from a rate, and could not lawfully be made unless the exact 
sum was published in the tariffs. The defendant admits that, if cer- 
tain portions of the charge be read by themselves, the question seems 
to be left to the jury, but insists that the charge, taken as a whole, and 
especially in connection with the denial of the defendant's points, 
amounted to a binding direction to render a verdict of guilty. 

[1] 1. The first subject to be considered is the true meaning of the 
agreement of 1871 in its bearing on the present dispute. In our opin- 
ion this is clear enough, and indeed is scarcely controverted, for the 
differences between the parties are rather verbal than substantial. In 
1871 the Navigation Company leased its whole road for a term so long 
that for all practical and present purposes the defendant should be 
regarded as the owner, rather than the lessee. As payment for the 
property thus transferred, the defendant agreed to pay an annual 
sum, and in addition to give to the Navigation Company certain ad- 
vantages over other shippers in the same region. By the tenth cove- 
nant, the defendant in effect agreed to make no charge for haulingthe 
Navigation Company's coal from the mines to Penn Haven. This 
is the inevitable result of the covenant, and it makes no difference in 
what form of words the result is stated. In the end what happened 
was this : The Navigation Company put more money into its pocket 
than other shippers from the Lehigh region. They all received mar- 
ket prices for their coal, but the company was obliged to pay out 
less for freight than was paid by other shippers, and therefore was 
by so much the better off. Now, whether or not this advantage be 
stated as a reduction in rates, or merely as a part of the considera- 
tion for the lease, seems to be of little importance.. What the two 
companies called it, and in reality understood it to be, appears plainly 
from the lease and from all the evidence. They chose to put it in the 
form of a reduction in rates and we shall do them no injustice if we 
accept their construction. In our opinion they were right in regard- 
ing it as part of the consideration, and the government is also right 
in regarding it as an advantage to the Navigation Company by a re- 
duction in rates. That Congress had power to forbid the continuance 
of such a practice is not in doubt. Railroad Co. v. Mottlev, 219 U. S. 
468, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671 ; Rail- 
road Co. V. Schubert, 224 U. S. 603, 32 Sup. Ct. 589, 56 L. Ed. 911. 
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2. The next question in order need not detain us. Assuming as we 
do (and indeed as we must, in view of the verdict) that the allowances 
complained of were rebates, they were forbidden in express terms 
by the statutes regulating commerce, and especially by the Elkins 
Act, under which the indictment is framed. 

3. The defense that the allowances were merely payments for 
the use of an instriunentality of commerce, and that the note appended 
to the tariffs was an adequate specification of these sums, requires only 
a word. The Lehigh & Susquehanna Railroad is not an instrumental- 
ity furnished by the shipper, for whose use the carrier may lawfully 
make compensation. For all present purposes the Lehigh & Sus- 
quehanna Railroad is not the- property of the Navigation Company, 
but is the defendant's own property, for the use of which it can 
make no allowance to a shipper. And as there is no evidence that 
the Navigation Company rendered any service to the defendant in 
connection with the delivery of coal at Nesquehoning, nothing appears 
to support the defense just referred to. 

4. Did the court err in the charge to the jury while submitting the 
question whether the allowances were rebates? In our opinion the 
instructions need not be considered. We think the court would have 
been justified in giving a binding instruction in favor of the govern- 
ment No fact of any importance was in dispute; the only contro- 
versy was over the construction that should be put on the original 
lease and on the subsequent course of dealing between the parties, and, 
as we have already stated, this was in substance merely a dispute 
about words. The parties intended to give the Navigation Company 
an advantage over other shippers in the sale of its coal ; they intended 
to measure that advantage by a certain proportion of the rate for 
transportation; they always did measure it in that manner, and the 
intended result was brought about. These facts were not, and could 
not be, in controversy, and since they constituted the offense denounced 
by the statute the court would have been justified in so instructing the 
jury. The defendant cannot complain that the jury was nevertheless 
allowed to pass upon the question, and manifestly it would be super- 
fluous for us to consider the correctness of what the trial judge said. 
We must not be understood as criticizing the charge in any respect, 
but merely as declining to pass upon it. 

[2] 5. This being so, it only remains to say that no question of 
the defendant's good faith could arise. We may assume its intention 
to comply with the law, and its effort to ascertain its duty ; but we 
cannot relieve it from the consequences of- mistake. This subject has 
been considered and decided by the Supreme Court in Armour v. 
United States, 209 U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681. See, 
also. New Haven R. R. v. United States, 200 U. S. 398, 26 Sup. Ct. 
272, 50 L. Ed. 515, Railroad Co. v. Mottley, 219 U. S. 467, 31 Sup. Ct. 
265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671, and Railroad Co. v. Lum- 
ber Co., 230 U. S. 316, 33 Sup. Ct. 887, 57 L. Ed. 1498. 

The judgment is affirmed. 
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HUTCHISON ▼. NEW YORK & PENNSYLVANIA CO. 

(Circuit Court of Appeals, Fourth Circuit December 17, 1915.) 

No. 1342. 

Logs and Logging ^=»3 — Constbuction of Exbctdtoet Contbaot— Pbema- 

TUBE Action fob Bbeach. 

Plaintiff contracted to sell to defendant all the pine trees and wood on a 
tract of land which defendant should deem suitable for Its use as pulp- 
wood, and which it should be able to cut and remove within five years, to 
be paid for by the cord. Defendant agreed to pay each month a part of 
the price for the wood which it removed and piled for seasoning at a rail- 
way station during the preceding month, and to pay the remainder on 
shipment to its mills. It also agreed to cut all suitable pine trees of a cer- 
tain size as it went, at not more than one foot from the ground, and un- 
less prevented by the elements or other causes beyond its control to cut 
not less than 10,000 cords per year. After three years plaintiff broaght 
an action to recover damages, based chiefly on defendant's failure to cut 
and remove the required quantity in any one year, but also alleging 
breach of the other provisions and that defendant had failed to remove 
some of the wood cut, but left It In the woods to decay. Held, that the 
contract was executory, that the requirement that a certain quantity 
should be cut each year was an inseparable part of it, and that as plain- 
tiff did not terminate it, but continued to receive the payments made, he 
could not maintain an action for its breadi until the expiration of the 
term for complete performance. Held, further, that the provision for pay- 
ment each month for the wood cut and removed during the preceding 
month was separable, and required defendant to remove and pay for all 
wood cut within a reasonable time, that for all wood cut and not so re- 
moved plaintiff was entitled to recover payment, and that whether defend- 
ant failed to comply with such requirement, and, if so, to what extent, 
where questions for the jury. 

[Ed. Note. — For other cases, see Logs and Logging, Cent Dig. f§ 6-12; 
Dec. Dig. «@=>3 ; Contracts, Cent. Dig. §§ 890-898.] 

Woods, Circuit Judge, dissenting in part 

In Error to the District Court of the United States for the East- 
em District of Virginia, at Alexandria ; Edmund Waddill, Jr., Judge. 

Action at law by H. B. Hutchison against the New York & Penn- 
sylvania Company. Judgment for defendant, and plaintiff brings 
error. Reversed. 

John S. Barbour, of Fairfax, Va., and C. E. Nicol, of Alexandria, 
Va. (Thos. H. Lion, of Manassas, Va., on the brief), for plaintiff in 
error. 

Ridgely P. Mfelvin, of Annapolis, Md., and Samuel G. Brent, of 
Alexandria, Va., for defendant in error. 

Before PRITCHARD, KNAPP, and WOOD, Circuit Judges. 

KNAPP, Circuit Judge. The plaintiff in error, plaintiff below and 
hereinafter so called, prosecutes this writ of error to reverse a judg- 
ment in favor of defendant, entered upon a directed verdict. The 
facts out of which the litigation arose appear to be these : The plain- 
tiff is the owner of a tract of land in Prince William county, Va., 

€=»For other cases see same topic ft KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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comprising about 4^00 acres, on which there was a large quantity 
of pine timber. By contract dated March 31, 1911, but executed on the 
following day, he sold this timber to the defendant, a manufacturer 
of wood pulp. The contract of sale contains the following provisions : 

''That said first party hereby agrees to sell, and by these presents does sell, 
to said party of the second part all the pine trees and pine wood the said 
second party deems suitable for its nse, and which will make good, sound, 
merchantable pulpwood, on all or such portion of the aforesaid tract as said 
second party finds it will be able to cat and remove within five (5) years from 
date hereof. Said seccmd party by these presents does hereby purchase the 
above-mentioned pine trees and pine wood under terms and conditions herein' 
after mentioned. 

• «#••••••• 

"The party of the second part will advance to the party of the first part on 
or before the 15th day of each month eighty-five (85) cents per cord for all 
wood received and piled for seasoning at the railroad station at Quantico 
during the preceding calendar month, and the party of the second part will 
pay to the party of the first part on or before the fifteenth day of each month 
fifteen (15) cents per cord of 160 cubic feet for all wood received at Its mills 
at Lock Haven, Pa., during the preceding calendar mouth. 

• * • «* « « * • • 

'The said second party hereby agrees to Insert a clause In contracts with 
its contractors necessitating such contractors to cut reasonably low all the 
pine trees and pine wood referred to in this agreement, so that no stump shall 
be over twelve (12) Inches high, and f uithermore necessitating such contractors 
to cut all pine trees and pine wood suitable for use of said second party 
Uiree (3) Inches and over In diameter at a distance of five and one-half (5^^) 
feet from the ground. 

• •*•«•••«• 

"The said second party hereby agrees to cut clean all the pine trees and 
pine wood which is suitable for Its i;se as It passes over the said tract, and, 
onless prevented by the elements or other causes beyond Its control, wlU cut 
not less than ten thousand (10,000) cords of wood per year, cutting under this 
contract to begin on or about May 1, 1911. 

"It is further understood and agreed that all wood cut under this agreement 
may, at the option of said second party, be held before loading on cars and 
shipping to mill until such wood Is thoroughly seasoned. 

"The said first party hereby agrees to furnish to said second party satisfac- 
tory evidence as to the ownership of the said Landsburgh tract being vested in 
said first party, and to at once procure from the mortgagee mentioned in this 
agreement a proper release of the pine wood and pine trees to be cut by 
said second party as hereinbefore mentioned." 

It is conceded that defendant did not cut 10,000 cords a year. An 
official of the company testified that the records of its contractor show : 

"That from May, 1911, to May, 1912, they got out and shipped 4,300 cords ; 
that from May, 1912, to May, 1913, they cut and removed about 9,000 cords ; 
and from May, 1913, to May 1, 1914, about 4,000." 

At the end of the three years, or a few weeks afterwards, this suit 
was brought to recover damages, as stated in the bill of particulars: 

(1) For failure to cut 10,000 cords in each of the years mentioned; 

(2) for failure to cut reasonably low all pine trees so as to leave no 
stumps exceeding 12 inches high; (3) for loss in quantity of pulp- 
wood resulting from leaving stumps above the stipulated height; (4) 
for failure to cut clean as defendant went over the tract all pine trees 
suitable for pulpwood of the diameter of 3 inches and over 5^ feet 
from the ground ; (5) for 3,000 cords of pulpwood cut and removed, 
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but not reported ; (6) for failure to properly convert into pulpwood all 
trees that were suitable for that purpose; and (7) for failure to 
promptly remove all pulpwood that was converted and permitting the 
same to decay in the woods or otherwise become injured. 

At the trial of the case plaintiff gave evidence tending to show, as 
we will assume without deciding, that he had suffered damage of the 
various kinds stated, and the amount of such damage. Without ref- 
erence to other defenses which it claims were sustained by testimony, 
the defendant insists that it has paid all moneys due under the contract 
for wood cut and removed, and that as to the other items of damage 
the suit is prematurely brought and cannot be maintained. This 
brings up at the outset the question whether the contract gives a 
right of action, before the expiration of the five years allowed for full 
performance, for damages resulting from failure to cut 10,000 cords 
a year. In other words, is this such a separable part of the agreement 
as furnishes of itself the basis of an independent suit for each recur- 
ring failure to cut the stipulated quantity ? 

To begin with, we are of opinion that this is an executory contract. 
The subject of purchase and sale is the indefinite and uncertain amount 
of wood which the vendee might deem suitable for its use and be able 
to remove within a period of five years. The consideration to be 
paid was on a stumpage basis, measured by the number of cords ac- 
tually cut and removed. It was not a sale of standing timber as such 
for an agreed sum of money, but rather of the uncertain quantity of 
pulpwood that the tract might yield. The compensation which plain- 
tiff was to receive for the rights copveyed depended upon the results 
of defendant's future operations, and this we think had the effect of 
making the agreement executory. Moreover, relatively speaking, the 
promise to cut the stated number of cords each year was a subordinate 
part of the contract The main agreement related to all the suitable 
wood which defendant might be able to get from the entire tract within 
five years ; the obligation to cut 10,000 cords a year was a related, but 
minor, feature of the undertaking. The failure to keep it would not 
affect the aggregate sum to which plaintiff would ultimately be entitled, 
but merely postpone payment of a portion of the several installments, 
so to speak, as they accrued from year to year. 

Whether failure to cut 10,000 cords a year was such a breach of the 
contract as would have justified plaintiff in rescinding it altogether, 
refusing to permit its further performance, and bringing suit for dam- 
ages occasioned by the breach, we need not consider, because that is 
not the attitude he has assumed or the basis of his action. On the con- 
trary, he has all along affirmed the contract, accepted the benefits that 
came to him thereunder, and demanded its full and complete observ- 
ance. True, he protested because the agreed quantity was not cut 
in any of the three years named, and because of other alleged viola- 
tions of the contract; but nevertheless he has taken what money he 
could get without seeking in any way to rescind the agreement. Grant- 
ed that he had the right to annul the contract and hold himself no 
longer bound by it, because of defendant's failure to comply with its 
terms, he has not seen fit to take that course, but instead has accepted 
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payment from time to time, in each of the three years, for less quan- 
tities of wood than the defendant promised to cut. 

The precise question presented is not easy of solution. We have 
examined all the decisions cited in the briefs of. counsel, and many 
others referred to in standard text-books, without finding a case of 
sufficient similarity to have more than indirect bearing. But, so far as 
any guiding principle can be deduced from the multitude of decisions, 
we think it warrants us in holding, upon the facts here of record, that 
. the contract in suit should be regarded, as respects the point now 
considered, as a single and indivisible contract, and that the promise 
to cut a given number of cords a year is not such a separable part of 
the agreement as affords the basis for an action for damages while the 
period of complete performance remains unexpired. We are also of 
opinion that the failure of plaintiff to terminate the contract because 
of this default, and his acceptance each year of payment for less than 
the stipulated quantity, operated as a waiver of full compliance with 
this provision and estops him from recovery for its nonobservance. 
Without reviewing the authorities or otherwise extending the argu- 
ment, we content ourselves with this brief statement of our conclu- 
sions. 

If we are correct in this view of the provision just discussed, it 
plainly follows that until the five-year period has expired plaintiff can- 
not maintain an action for damages based upon defendant's failure to 
cut the pine timber "clean'* as it passed over the tract, nor upon the 
ground that stumps were left more than 12 inches high. It will be 
observed that these obligations are not limited by any yearly period 
or other time interval. If plaintiff is right in his contention, it would 
result, from the facts testified to by him, that he could bring an in- 
definite number of suits, since he would have an apparent cause of 
action for every instance in which a tree of the prescribed size was 
left standing, when any portion of the tract had been passed over, or 
whenever a stump was left more than 12 inches high. We think it 
clear that the promises in question are inseparable from the princi- 
pal agreement, and that as respects these elements of damage the suit 
must fail because prematurely brought. 

The contract provision in respect of payment for wood cut and re- 
moved is concededly separable, and that branch of the case remains 
to be considered. Without reviewing the testimony in detail, we are 
of opinion that sufficient was shown on behalf of the plaintiff to re- 
quire submission of tlie case to the jury upon the question of fact as 
to whether the defendant had made full payment in accordance with 
the terms of the contract; and this for two reasons, or upon two 
grounds. In the first place, the testimony of defendant's officer above 
quoted was to the effect, as we understand it, that about 17,300 cords 
of wood were cut and removed during the three years. But the un- 
contradicted testimony of plaintiff shows that the aggregate payments 
were under $14,000. We are unable to find in the record any satis- 
factory explanation of this discrepancy. As the case is presented to us, 
it would appear that a substantial balance was due the plaintiff, even on 

229 F.— 38 
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defendant's theory, and for that reason it seems clear that the verdict 
in its favor was improperly directed. 

In the second place, we are unable to sustain defendant's contention 
in regard to its obligation to pay for wood actually cut. The princi- 
pal subject of agreement, as we have termed it, relates to such wood 
upon the entire tract as the defendant might be able to cut and remove 
within five years, while the subordinate clause merely requires it to cut 
10,000 cords a year. From this difference in the words used defend- 
ant argues that it could cut down as much timber as it pleased without . 
liability for payment, except upon so much of the wood as was re- 
moved from the tract and piled up at the railroad station. In other 
words, it is gravely contended in effect that defendant might have 
cut all the timber on the tract in say the first six months, and, by 
leaving it there on the land for the next four years or more, avoided 
any payment whatever until near the end of the five year period. It 
is manifest that the contract should not receive such an absurd con- 
struction, and we reject it without hesitation. While the contract does 
not specify when the wood should be removed after cutting, so that the 
85 cents a cord would become due and payable, the law will imply 
that removal was to be made within a reasonable time, and what would 
be a reasonable time is a question of fact for the jury. Indeed, the 
obligation to remove promptly, or within a reasonable time, is plainly 
inferable from the language of the agreement. It provides for th^ 
payment of 85 cents a cord on or before the ISth day of each month 
*'for all wood received and piled for seasoning at the railroad station 
at Quantico during the preceding calendar month." It also provides 
that all wood cut might, at the defendant's option, "be held before 
loading on cars and shipping to mill until such wood is thoroughly sea- 
soned." The evident understanding and intention of the parties was 
that the seasoning was to take place at the station where the wood 
was to be piled for that purpose, and this obviously implies that the 
wood was to be taken to the station with reasonable promptness after 
it was cut, and not permitted to remain indefinitely on the land where 
the cutting took place. In like manner it must be held that the wood 
piled up at the station, on which 85 cents a cord would be due on 
the 15th of the following month, could not be allowed to remain there 
indefinitely, or for an unreasonable length of time, after seasoning; 
that is to say, after a reasonable time for seasoning, the defendant 
was under obligation to transport the wood to Lock Haven and pay 
thereon the remaining 15 cents per cord provided by tlie contract. 

The plaintiff's testimony showed that considerable quantities of 
wood had been left for a long time on the tract where it was cut, some 
of it for two years or more, so that it had become more or less decayed 
and overgrown with vines, and this testimony was practically imdis- 
puted. It is true that the proof was rather indefinite as to the num- 
ber of cords thus left on the land without timely removal, but we 
think it was sufficient to require submission to the jury. 

This disposition of the fundamental issues of the case renders it 
unnecessary to consider the assignments of error based upon the re- 
jection of evidence offered by the plaintiff, since such evidence relates 
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for the most part, if not altogether, to items of damage which cannot 
be recovered in the present action. 

To sum up our conclusions, we hold that the suit is prematurely 
brought, and cannot be maintained, so far as it is based upon defend- 
ant's failure to cut 10,000 cords a year, to cut the timber clean as it 
passed over the tract, and to leave no stumps more than 12 inches 
high. But we also hold that plaintiff may recover for all wood ac- 
tually cut before the suit was commenced and not removed within 
a reasonable time to the railroad station, and that there was evidence 
upon this issue which should have been submitted to the jury under 
proper instructions. It follows that the judgment must be reversed 
and the case remanded for further proceedings not inconsistent with 
this opinion* 

Reversed. 

WOODS, Circuit Judge. I concur in reversing the judgment and 
ordering a new trial, but I dissent from the conclusion of the majority 
of the court that the provision of the contract that the defendant 
should cut at least 10,000 cords of wood a year was not severable, 
and that the plaintiff, therefore, had no right of action for its breach 
until the expiration of the entire period of five years. The defendant's 
agreement was: 

First To buy all the pine trees and pine wood it deemed suitable to 
its use which it should be able to cut and remove within five years. 

Second. To pay under conditions stipulated $1 a cord for the tim- 
ber. 

Third. To leave no stump over 12 inches high, and to cut all trees 
suitable to its use 3 or more inches in diameter 5^^ feet from the 
ground. 

Fourth. To cut all suitable timber clean as it passed over the tract. 

Fifth. To cut not less than 10,000 cords a year, unless prevented 
by the elements or other causes beyond its control. 

I cannot doubt that this last provision was intended by the parties 
to be severable. The whole tenor of the contract and the situation of 
the parties show that the intention was that the owner of the land 
should receive at the end of each year the amount due for the wood 
which the defendant had agreed to cut during the year. If this is not 
true, then the purchaser could have waited for the entire period of 
five years to commence operations, before he would have been sub- 
ject to any action for the failure to pay the annual installments. 

There is no general rule that can be applied in every case to deter- 
mine whether the different provisions of a contract are severable. 
The guide is the intention of the parties to be inferred from the con* 
tract interpreted in tlie light of the conditions under which it was 
made. Faw v. Marsteller, 2 Cranch, 10, 2 L. Ed. 191 ; 6 Ruling Case 
Law, Contracts, §§ 246-250; note 59 Am. St. Rep. 279. Looking at 
the intention of the parties expressed in the contract and their situa- 
tion when it was made, it seems to me clear that the seller was enti- 
tled to recover on that portion of the contract which provided for the 
cutting of at least 10,000 cords as a severable agreement on the part 
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of the purchaser. It could not have been contemplated that the pur- 
chaser would have a right to withhold the installments that he had 
agreed to pay at the end of each year until the end of five years. Such 
a conclusion negatives the expressed terms of the contract, and it seems 
to me it works a great hardship on the plaintiff. 

The acceptance of payment for less than 10,000 cords each year 
could not be a waiver of the right to demand the yearly installments 
as they fell due, because the contract provides for payments through 
the year as the wood was cut, piled and shipped, and the seller could 
not tell until the end of the year what the deficiency would be. Mere 
failure to sue promptly for these yearly balances was not a waiver 
of the right to recover them at any time after they fell due. I can- 
not resist the conclusion that at the end of each year the purchaser 
was entitled to recover the purchase price of 10,000 cords of wood, 
less any wood cut and' paid for, and less any quantity which the de- 
fendant was prevented from cutting by the elements or other causes 
beyond its control, and less the actual market value to the plaintiff 
on the' land of the portion of the 10,000 cords which the defendant 
should have cut and did not. 



MORRIS V. UNITED STATE'S. 

CRAIO V. SAM^. 

(Circuit Oourt of Appeals, Eighth Circuit January 18, 19ie.) 

N08. 4379, 4380. 

L BuBGLABT ^==>2 — Commerce €=>5, 8 — ^Interstate Commerce — Criminai. Of- 
fenses — Statutory Provisions. 

Act Cong. Feb. 13, 1913, c. 50, 37 Stat. 670 (Comp. St 1913, §§ 8603. 
8604), prescribing the punishment for unlawfully breaking the seal of any 
railroad car containing interstate shipments or entering any such car, 
with intent to commit larceny, or stealing from any such car any goods 
which are a part of or constitute an interstate shipment, is constitution- 
al, since, though the police power is reserved to the states, Congress, as 
to those powers expressly granted to it, possesses a power analogous to 
that of the police power, and it is immaterial that the breaking into a raU- 
road car for the purpose of committing larceny therein, and the larceny 
itself, may also be punished under the laws of the state. 

[Ed. Note. — For other cases, see Burglary, Cent Dig. §§ 1-3; Dec Dig. 
^=^2 ; Commerce, Cent Dig. §§ 3, 5 ; Dec. Dig. «S=>5, 8.] 

2. Burglary €=»18 — ^Indictment — Sufficiency. 

Where an indictment for entering a railroad car containing an inter- 
state shipment for the purpose of committing larceny followed the lan- 
guage of the statute, specifically described the car broken into, alleged 
that it was the property of a named railroad company, and contained an 
Interstate shipment from the state of Massachusetts to the state of Cali- 
fornia, and gave the names of the consignor and consignee, and alleged 
that the breaking was with intent to commit larceny, it was sufficient. 

[Ed. Note. — For other cases, see Burglary, Cent Dig. §§ 31, 32, 36 ; Dec. 
Dig. <©=»18.] 

<^=;9For other cases eee same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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3. Labcent «=»28(1)— Indictment — Suffioienct. 

TVhere an indictment charging defendants with stealing goods consti- 
tuting part of an interstate shipment from a railroad car followed the 
language of the statute, charged that the shipment was an interstate one, 
described the property stolen, and described the larceny with all the par- 
ticularity required by the common law, and charged all the facts neces- 
sary to enable defendants to prepare for their defense and to plead for- 
mer jeopardy in case they were again indicted for the same offense aft- 
er an acquittal or conviction on such indictment, it was sufficient 

[Ed. Note.— For other cases, see Larceny, Cent. Dig. {§ 68, 99, 100; Dec. 
Dig. <e=»28(l).] 
1 BuRGLABT ^s»22 — ^Indictment — ^Allboationb as to Incobpobation. 

Under Rev. St. f 1025 (Comp. St. 1913, § 1691), providing that no indict- 
ment shall be deemed insufficient by reason of any defect or imperfection 
in matter of form, which shall not tend to the prejudice of the defendant, 
an indictment for entering a railroad car containing an interstate ship- 
ment with intent to commit larceny and for stealing goods therefrom was 
not insufficient because it failed to allege that the railway company own- 
ing" the car was incorporated ; it not being apparent how this could have 
any tendency to prejudice defendant 

[E>d. Note. — For other cases, see Burglary, Gent Dig. SI 55-61, 66 ; Dec 
Dig. «=s>22.] 

5. Criminal Law «=»878(2)— Conviction fob Diffebbnt Ofixnses undeb 
Same Indictment. 

Where an Indictment in one count charged defendants with entering 
a railroad car containing an interstate shipment, with intent to commit 
larceny therein, and in another count with stealing goods from such car, 
they could be convicted on both counts, especially where the sentences on 
both counts were the same and concurrent 

[Ed. Note.— For other cases, see Criminal liaw. Cent. Dig. § 2099 ; Dec. 
D!g. «g=>878(2).] 

8. Bubglabt ^==>31 — Tbiait-Admissibilitt of Evidence. 

On the trial of railway employ^ for breaking into a car containing 
an interstate shipment and stealing shoes therefrom, the rear brake- 
man, who was not on trial, was asked what opinion he gave as to where 
the shoes were at a certain time, and was permitted to answer over ob- 
jection. Two of the shoes stolen were for the same foot and were sold 
by the witness to his brother, and the question was asked for the purpose 
of identifying them. He answered that he asked his brother where the 
shoes were, that his brother said he had sent them home by his boy, and 
that the witness told him that he was thinking of getting the shoes and 
giving them back to one of the defendants, as he was afraid there was 
going to be trouble over them. Held, that while the question, standing 
alone, seemed to be irrelevant, It was properly admitted when taken in 
connection with the other evidence. 

[Bd. Note.— For other cases, see Burglary, Cent Dig. %% 83, 86, 88; 
Dec. Dig. <S=»31.] 

7. Cbiminal Law <&=>564 — ^Evidence — ^Ventje — Sufficiency. 

On the trial of railway employ^ for entering a car containing inter- 
state shipments and stealing shoes therefrom, it appeared that, when the 
train had proceeded at least 14 miles in the Western district of Oklahoma, 
one of the defendants appeared with the shoes. Held that, even though 
the evidence was insufficient to establish beyond a reasonable doubt that 
the car was broken into in that district, it sustained a verdict of guilty 
on the count charging larceny, as that offense is a continuous offense, and, 
though committed in one district, may be tried in another district into 
which the stolen property is brought with Intent to feloniously convert it. 

pEd. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 726, 1277- 
1284 ; Dec. Dig. «=»664.] 

•=»For other cases fee fame topic ft KB7-NUMBER in all Key-Numbered Digests ft Indexes 
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8. Obiminal Law ^=»1177 — ^Habmuess Bbbob — ^In sufficiency of Bvidkwcb to 

SuppoBT Conviction on One Count. 

Where defendants were convicted of entering a railroad car with intent 
to commit larceny, and of stealing goods therefrom, but the punishment 
imposed on both counts was the same and ran concurrently, they were not 
prejudiced, even though there was no evidence to warrant the verdict of 
guilty on one count ; the evidence clearly warranting a conviction on the 
other. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §{ 3183-3189; 
Dec. Dig. <©=:5ll77.] 

9. BuRGLABY c=>42 — Sufficiency op Evidence — Possession of Recsnti.y 

Stolen Pbopebty. 

Possession of property recently stolen, If unexplained, In connection 
with other evidence showing the presence of the defendant at the time 
and place where a theft was committed, justifies a finding of guilty. 

[Ed. Note.— For other cases, see Burglary, Cent Dig. §§ 80, 101-107; 
Dec. Dig. <&=>42.] 

10. Criminal Law ^=:>S29 — Instbuotions — Good Character ob Reputation. 

On a criminal trial, defendants requested an instruction that the good 
character of a defendant among his neighbors in the community in which 
he resided was of value, especially in doubtful cases, and that, if the Jury 
believed from the evidence that one of the defendants bore a good char- 
acter or reputation in the community in which he resided, they might con- 
sider such character in connection with all the other evidence, and that, 
if the evidence in regard to his character raised a reasonable doubt as to 
his guilt, they would find defendant not guilty. The court refused this in- 
struction, but charged that testimony had been introduced for the pur- 
pose of showing defendants' good reputation in the community in which 
they lived, that this testimony was competent for the jury's considera- 
tion, that in the light of it they should view all the evidence in determin- 
ing defendant's guilt or innocence, and whether they were convinced of 
defendant's guilt beyond a reasonable doubt, or entertained such a rea- 
sonable doubt of their guilt, but that if, after considering all the evidence, 
including that which had been introduced on the subject of reputation, 
they were satisfied beyond a reasonable doubt that defendants were 
guilty, it would be their duty to convict them, notwithstanding the evi- 
dence on the subject of reputation. Held, that the refusal of the request- 
ed instruction was not error, as the instruction given covered this phase 
of the case even more favorably to defendants than was asked by their 
instruction. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 2011 ; Dec. 
Dig. <S=>829.] 

In Error to the District Court of the United States for the West- 
ern District of Oklalioma. 

W. H. Morris and C. H. Craig were convicted of offenses, and 
they bring error. Affirmed. 

Defendants requested the following instruction: 

"You are further instructed that the good character of the defendant among 
his neighbors in the community in which he resides is of value, especially in 
doubtful cases, and if you believe from the evidence in this case that the 
defendant W. H. Morris beai-s a good character or reputation in the com- 
munity in which he resides, you may consider such character in connection 
with all the other evidence in this case, and if the evidence in regard to his 
character raises a reasonable doubt in your minds as to the guilt of the de- 
fendant, then you will find the defendant not guilty." 

^=s»For other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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S. B. Amidon and Jean Madalene, both of Wichita, Kan., for plain- 
tiffs in error. 

Isaac D. Taylor, of Guthrie, Okl. (John A. Fain, of Lawton, Okl., 
on the brief), for the United States. 

Before ADAMS and CARIw\ND, Circuit Judges, and TRIEBER 
District Judge. 

TRIEBER, District Judge. The defendants were indicted, charged 
with violations of the act of Congress of February 13, 1913 (37 Stat. 
670). There were three counts in the indictment; but, as the de- 
fendants were only convicted on the first and second counts, the third 
need not be considered. 

The first count charges the defendants with entering a car, in the 
Western district of Oklahoma, belonging to the Atchison, Topeka 
& Santa Fe Railway Company (giving a description of the numbers 
and letters on the car), containing a shipment of shoes consigned by 
the W. L. Douglas Shoe Company at Brockton, Mass., to the Boot 
& Shoe Hospital, at Los Angeles, Cal., while en route between these 
two points, with the intent to commit larceny therein, the shipment 
being an interstate shipment. The second count charges the crime of 
larceny from the same car, 

[1] The sufficiency of the indictment is attacked upon several 
grounds. It is claimed that the act is unconstitutional, as Congress 
possesses no police power ; that being reserved to the states. While it 
is true that the states reserved the police power to themselves, it is now 
equally well settled that as to those powers, which are expressly granted 
to Congress by the national Constitution, it possesses a power anal- 
ogous to that of the police power. In re Debs, 158 U. S. 564, 15 Sup. 
Ct 900, 39 L. Ed. 1092; Camfield v. United States, 167 U. S. 518, 
1'7 Sup. Ct 864, 42 U Ed. 260; Hoke v. United States, 227 U. S. 
308^323, 33 Sup. Ct. 281, 57 h. Ed. 523, 43 L. R. A. (N. S.) 906, Ann. 
Cas. 1913E, 905; United States v. Shauver (D. C.) 214 Fed. 154. In 
Hoke V. United States, Mr. Justice McKenna, delivering the unani- 
mous opinion of the court, after reviewing the former decisions qf 
the court, said : 

"The principle estabUshed by the cases is a simple one, when rid of confusing 
and distracting considerations, that Congress has power over transportation 
'among the several states/ that the power is complete in itself, and that 
Congress, as an incident to it, may adopt, not only means necessary, but con- 
venient, to its exercise, and the means may have the quality of poUce 
regulations." 

By the commerce clause Congress has the power to regulate all 
interstate commerce, and consequently to protect it from destructicMi 
or depreciation, the same power whidi it possesses under that clause 
of the Constitution which grants it the power to establish the Post Of- 
fice Department. Nor does it matter that the same offense, breaking 
into a railroad car, for the purpose of committing larceny therein, and 
the larceny itself, may be punished under the laws of the state where 
the offense is committed, as it is now well settled that certain acts may 



Digitized by 



Google 



520 229 FEDERAL REPOBTBB 

be in violation of both state and national Penal Codes, and may be 
prosecuted in either of these courts. Houston v. Moore, 5 Wheat. 1, 5 
L. Ed. 19; Fox v. Ohio, 5 How. 410, 12 L. Ed. 213; United States 
V. Marigold, 9 How. 560, 13 L. Ed. 257 ; United States v. Arjona, 
120 U. S. 479, 7 Sup. Ct. 628, 30 U Ed. 728; Cross v. North Care-. 
Una, 132 U. S. 131, 10 Sup. Ct. 47, 33 L. Ed. 287. There is no rea- 
son for doubting the constitutionaHty of the act. 

The sufficiency of the indictment is also attacked upon a number 
of grounds. It is claimed that neither of the counts is specific enough. 

[2] In the first count the indictment follows the language of the 
statute, and describes specifically the car which was broken into, that 
it was the property of the Atchison, Topeka & Santa Fe Railway 
Company, that it contained an interstate shipment from the state of 
Massachusetts to the state of California, gives the name of the con- 
signor in Massachusetts, and the consignee in California, and that the 
breaking into the car was with the intent to commit larceny therein. 

[3] The second count also follows the language of the statute, 
charging that it was an interstate shipment, as charged in the first 
count, describes the property stolen, and, in fact, describes the larceny 
with all the particularity required by the common law. It charges all 
the facts necessary to enable the defendants to prepare for their de- 
fense, and to plead former jeopardy in case they are again indicted for 
these oifenses, after an acquittal or conviction on this indictment. This 
is all that is necessary. Potter v. United States, 155 U. S. 438, 15 
Sup. Ct. 144, 39 L. Ed. 214; Jolly v. United States, 107 U. S. 402, 
18 Sup. Ct. 624, 42 L. Ed. 1085; Considine v. United States, 112 Fed. 
342, 50 C. C. A. 272 ; Bowers v. United States, 148 Fed. 379, 78 C. 
C. A. 193; Thompson v. United States, 202 Fed. 401, 120 C. C. A. 
575, 47 L. R. A. (N. S.) 206; Breese v. United States, 226 U. S. 1, 
33 Sup. Ct. 1, 57 L. Ed. 97. The tendency of most of the courts at 
this day, and especially the Supreme Court of the United States, is to 
disregard technicalities, which can in no way be prejudicial. 

[4] It is also claimed that the indictment is defective, as it fails to 
allege that the railway company, the owner of the car, was an incor- 
porated company. In view of section 1025, Rev. Stat. (Comp. St, 
1913, § 1691), this is unnecessary, as we are unable to see how that 
omission can have any tendency to the prejudice of the defendant. 
Caha V. United States, 152 U. S. 211-221, 14 Sup. Ct. 513, 38 L. Ed. 
415 ; Frisbie v. United States, 157 U. S. 161-164-168, 15 Sup. Ct. 586, 
39 L. Ed. 657; Connors v. United States, 158 U. S. 408-411, 15 Sup. 
Ct. 951, 39 L. Ed. 1033; New York Central Railroad Company v. 
United States, 212 U. S. 481-497, 29 Sup. Ct. 304, 53 U Ed. 613; 
Clement v. United States, 149 Fed. 305, 79 C. C. A. 243, decided by 
this court, and in which certiorari was denied. 

Under similar statutes of many states it has been held that it is 
unnecessary to charge in the indictment that the company, whose house 
was broken into, or whose property stolen, was an incorporated cor- 
poration. Burke v. State, 34 Ohio St. 79; People v. Rogers, 81 Cal. 
209, 22 Pac. 592; Fisher v. State, 40 N. J. Law, 169; State v, Simas, 
25 Nev. 432, 62 Pac. 242. 



Digitized by 



Google 



MORRIS y. UKITED STATES 621 

[5] It is next claimed that there can be no conviction on both counts^ 
But this has been adversely decided in Morgan v. Devine, 237 U. S. 
632, 35 Sup. Ct. 712, 59 L. Ed. 1153. Besides, the sentences on both 
counts are the same and concurrent. 

[I] The next assignment of error complains of the admission of 
some of the testimony of H. S. Brookhauser, who was jointly indicted 
with the defendants in error, and who was called as a witness for the 
government. The question objected to was : 

"What opinion, If any, did you give as to where the shoes were at the time?** 

Standing alone, it would seem to be wholly irrelevant; but, when 
taken in connection with the other evidence, it was properly admitted 
by the court. This witness was the rear brakeman of the freight train ; 
the defendants being other employes on that train. It appeared that 
two of the shoes stolen were for the same foot, and the mates were 
found when the box was opened by the consignee, upon its arrival in 
California. These were the two shoes which were sold by this wit- 
ness to his brother, and the object of the question was for the purpose 
of identif)ring them. His answer was: 

**I asked my hrother where these shoes were. He said he had sent them 
home by his boy, who was call boy there. I told him that I was thinking of 
getting the shoes and giving them baek to Mr. Morris, as I was afraid there 
was going to be trouble over them." 

The court committied no error in permitting the witness to answer 
the question. 

It is next claimed that the evidence was not sufficient to justify the 
submission of the case to the jury. It will serve no useful purpose 
to review the very voluminous evidence in this case. A large number 
of witnesses were examined by the government, for the purpose of 
tracing the shoes from the time they were packed and shipped from 
Brockton, Mass., until they arrived and were delivered to the consignee 
in Los Angeles, Cal. We have carefully read all the evidence in this 
case, and we entertain no doubt but that the evidence was sufficient to 
justify the submission of the case to the jury, and the verdict of guilty 
rendered by the jury. 

[7] The learned counsel for the defendants strenuously insist that 
there was not sufficient evidence to warrant the finding that the crime, 
if committed by the defendants, was committed in the Western district 
of Oklahoma. The evidence shows that after the train had left the 
town of Kiowa, in the state of Kansas, which is about one mile north 
of the Oklahoma line, two men, whom he did not recognize then, as 
he was too far from them, were sitting at the head end of the train, 
and that some time after that the defendant Morris appeared with the 
shoes. When Morris appeared with the shoes, the train, had pro- 
ceeded at least 14 miles in the Western district of Oklahoma. Even 
if it be conceded that the evidence was not sufficient to establish, be- 
yond a reasonable doubt, the breaking into the car in the Western dis- 
trict of Oklahoma, it certainly was sufficient to justify the verdict of 
^ilty on the second count, that of larceny, for that oflfense is a con- 
tmuous oflfense, and although committed in one district, if the stolen 
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4)roperty is brought into another district, with the intent there to 
feloniously convert the stolen property, the guilty party may be tried 
in either district. Perara v. United States, 221 Fed. 213, 136 C. C. A. 
623, decided by this court 

[8] As before stated, as the punishment imposed on both counts is 
the same and runs concurrently, it can- work no prejudice to the defend- 
ants, even if there was no evidence to warrant the verdict of guilty 
on the first count ; the evidence clearly warranting a conviction on the 
second count 

[9] There was no error in the charge to the jury. It was as favor- 
able as the law permits. Possession of property recently stolen, if un- 
explained, in connection with other evidence, showing the presence of 
the defendant at the time and place where the theft was committed, 
justifies a finding of guilty. United States v. Jones (C. C.) 31 Fed. 
718; Wiley v. State, 92 Ark. 586, 124 S. W. 249. 

[10] Nor was it error to refuse to give the instructions asked on be- 
half of the defendants as to the effect of their good reputation in the 
community in which they had lived, as the court covered this phase of 
the case even more favorably to the defendants than was asked by their 
instruction. The court charged the jury on that point: 

"Testimony has been Introduced here for the purpose of showing the good 
reputation of the defendants In the community in which they hare Uved. That 
testimony Is competent for your consideration. In the light of it you should 
view all the evidence in the case In determining the guilt or innocence of the 
defendants, and whether you are convinced of the defendant's guilt beyond a 
reasonable doubt, or entertain such a reasonable doubt of their guilt. But you 
are instructed, If after you have considered all the evidence, including tiiat 
which has been introduced here upon the subject of their reputation, yon 
are satisfied beyond a reasonable doubt that the defendants are guilty, then 
it will be your duty to convict them, notwithstanding the evidence upon the 
subject of their reputation.*' 

Edgington v. United States, 164 U. S. 361.* which counsel for these 
defendants rely on, does not sustain their contention. In that case the 
trial court had charged that such evidence *'is of value only if the jury 
is in doubt as to whether the defendant is really guilty," which was 
held to be error, for, as stated by Judge Caldwell, in delivering the 
opinion of this court in Rowe v. United States, 97 Fed. 7'79, 38 C. C. 
A. 496, where the charge was similar to that condemned in Edgington 
v. United States : 

"If the jury are not convinced of the guilt of the defendant beyond a rea- 
sonable doubt, then it is their duty to render a verdict of not guilty, without 
any evidence as to his good character." 

Other alleged errors have been urged, and they have been carefully 
considered by us, but we have found none which were prejudicial to 
the defendants. 

The judgment is affirmed. 

» 17 Sup. Ct. 72. 41 U Ed. 467. 
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McCLENDON v. UNITED STATES.* 

(Circuit Ck>urt of Appeals, Eighth Circuit January 18, 1916.) 

No. 4448. 

1. COUBTB «S»36G— UNrTBD STATES COUBTS— StATB LAWS AS BULEB OF DECI- 

SION. 

Indictments In the courts of the United States are not to be construed 
In conformity with the decisions of the highest court of the state In which 
the offense Is committed, in construing the statutes of that state. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 954-957, 960-968; 
Dec. Dig. <S=»366.] 

2. Post Ofiicb ^=»48 — Use ov Mails to Defraud — ^Indictment — ^Rbquisitbs 

AND Sufficiency — ^Description of Persons Defrauded. 

The failure of an Indictment for using the maUs In the execution or 
attempted execution of a scheme to defraud a bank to allege that the 
bank was incorporated did not prejudice the defendant, and hence the 
Indictment would not be quashed because thereof, in view of Rev. St. | 
1025 (Comp. St. 1913, f 1691), providing that no indictment shall be deemed 
Insutficlent by reason of any defect or Imperfection in matter of form only, 
which shall not tend to the prejudice of the defendant 

[Ed. Note.— For other cases, see Post Office, Cent Dig. U 67-80; Dec* 
Dig. <$=»48.] 

3. Post Office ^s»48 — Criuinai* Offenses — ^B*rauduubnt Dse of Mails — In- 

dictment. 

While an Indictment for using the malls In the execution or attempted 
execution of a scheme to defraud must describe the particulars of the 
scheme with sufficient certainty to show Its existence and character, and 
fairly acquaint the accused with the particulars of the fraudulent scheme 
charged, such particulars need not be pleaded with all the certainty as to 
time, place, and circumstances required In charging the gist of the offense, 
the mailing of the letter In execution or attempted execution of the 
scheme. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. <S=»48.] 

4. Post Office ^=5>48 — Criminal Offenses — Fraudulent Use of Mails— In- 

dictment. 

Where an indictment for using the malls in the execution or attempted 
execution of a scheme to defraud alleged that a letter mailed In such 
execution or attempted execution was Inclosed In an envelope, a further 
description of which envelope was to the grand jury unknown, and then 
set out the letter contained In the mlissing envelope. It was not defective 
because of the failure to allege to whom the envelope was addressed. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. §} 67-80 ; Dec. 
Dig. <8=»48.] 

5. Post Office ^s»48 — Criminal Offenses — Fraudulent Use of Mails — ^In- 

dictment. 

An Indictment charging defendant with using the malls in the execu- 
tion or attempted execution of a scheme to defraud the estate of R. was not 
defective, where It alleged that R. was deceased, and that his estate was 
in the course of probation In the probate court of a county named, as this 
gave defendant all the Information needed to prepare her defense, and 
sufficiently stated who was Intended by her to be defrauded. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 67-80 ; Dec. 
Dig. ^=s>48,^ 

<=»For other cases see same topic ft KET-NUMBBR in all Key-Numbered Digests ft Indexea 
•Rehearing denied March 2i, 1916. 
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6. Criminal Law ^=»1129 — ^Appeal — Assignments or Ebbob — Sufficiency. 

An assignment of error that the verdict Is contrary to the law is too 
broad and indefinite, and cannot be considered. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §| 2954r-29W; 
Dec. Dig. <&=>1129.] 

7. Cbiminal Law ^=9586, 1151 — Appeal — Review — ^Denial of Continuance. 

The refusal to grant a continuance was a matter addressed to the discre- 
tion of the trial court, and, unless clearly shown to have been a gross 
abuse of discretion, would not be reviewed. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. {§ 1311, 
3045-3049; Dec. Dig. <S=»586, 1151.] 

8. Witnesses ^=:9255 — Examination — Refreshing Memobt. 

On a trial for fraudulent use of the mails, It was not error to permit a 
post office inspector to refer to notes made at the time of his investigation 
of the case for the purpose of refreshing his memory, where he was not 
permitted to read his notes as his testimony. 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. {§ 874r-890; 
Dec. Dig. <g=»256.3 

9. Cbiminal Law ^=:>1059 — Resbbvation of Gbounds of Review — Suffioien* 

CY of Exceptions. 

An exception "to the charge to the jury separately and as a whole, to 
each and every charge to the jury, and also to them in toto," was too gen- 
eral, and could not be considered, where any part of the charge was good ; 
the court's attention not being called to any specific errors alleged to have 
been committed, so as to give it an opportunity to correct them. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. § 2671; Dec. 
Dig. «e=»1059.] 

10. Cbiminal Law ®=>829— Instbuctions Covebed by Those Given. 

The refusal of a requested instruction that defendant should only be 
convicted of the offense charged in the indictment, and of no other, was 
not error, where the court had already charged to that effect. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. f 2011 ; Dec. 
Dig. <e=9829.] 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Ella McClendon was convicted of using the mails to defraud, and she 
brings error. Affirmed. 

Frans E. Lindquist, of Kansas City, Mo. (Martin J. Ostergard and 
Luther N. Dempsey, both of Kansas City, Mo., on the brief), for plain- 
tiflf in error. 

Vance J. Higgs, Asst. U. S. Atty., of St. Louis, Mo. (Arthur L. 
Oliver, U. S. Atty., of St. Louis, Mo., on the brief), for the United 
States. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. The plaintiff in error, who will be 
referred to herein as the defendant, was indicted for violating section 
215 of the Criminal Code (Comp. St. 1913, § 10385). There were four 
counts in the indictment. Upon the trial the jury found her guilty on 
all four counts, and thereupon she was sentenced by the court to five 

^s»For other cases see same topic ft KEY-NUMBER in aU Key-Numbered Digests it Indexes 
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years' imprisonment on each count; the tenns of imprisonment to 
run concurrently. 

[1] A demurrer was filed to each count of the indictment, and, hav- 
ing been overruled by the court, proper exceptions were saved and 
noted in the assignment of errors. The objections to the indictment 
are that the first, second, and third counts do not show whether the 
banks mentioned in the indictment, which the defendant is charged 
to have sought to defraud, were corporations or partnerships. Coun- 
sel relies upon decisions of the Supreme Court of the state of Mis- 
souri, which, in construing the criminal statutes of that state, hold 
that an indictment failing to state whether the party whose property 
is taken, or who is sought to be defrauded by a forgery, is a natural 
person or a corporation, is fatally defective. Neither in the brief nor 
in the oral argument did counsel for defendant refer us to any author- 
ities to sustain the contention that an indictment in the courts of the 
United States must be construed in conformity with the decisions of 
the highest court of the state in which the offense is committed, in 
construing the statutes of that state. Nor do we know of any. 

[2] Aside from this, the first and second counts specifically charge 
that the corporations sought to be defrauded were corporations ex- 
isting under the laws of the state of Missouri. The third count fails 
to show that the Bank of Clear Creek County, at Georgetown, Colo., 
was a corporation ; but this is immaterial, as the omission could in no 
wise prejudice the defendant, and unless such is the case an indict- 
ment will not be quashed in view of the provisions of section 1025, 
Rev. Stat. We have so decided in Morris v. United States, 229 Fed. 
516, — C. C. A. , opinion filed this day. 

[3] It is also claimed that the first count, which charges the scheme 
to have been to send a forged check through the mail for collection, 
does not describe the forgery with the particularity required by the 
statutes of the state of Missouri in indictments for forgery. Counsel 
overlook the fact that this is not an indictment for forgery, nor even 
for fraud ; but the gist of the offense is the mailing of the letters in 
execution or attempted execution of the scheme. It is true the par- 
ticulars of the scheme must be described with certainty sufficient to 
show its existence and character, and fairly acquaint the accused with 
the particulars of the fraudulent scheme charged against her, but need 
not be pleaded with all the certainty as to time, place, and circum- 
stances requisite in charging the gist of the offense, the mailing of the 
letter in execution or attempted execution of the scheme. Colbum 
v. United States, 223 Fed. 590, 139 C. C. A. 136, Judge Adams, who 
delivered the opinion of this court in that case, refers to the authorities, 
and it is unnecessary to repeat them here. 

[4] Another objection is that, in the first, second, and third counts, 
the pleader fails to allege to whom the envelopes sent through the mails 
were addressed, and relies on Durland v. United States, 161 U. S. 
306, 16 Sup. Ct. 508, 40 L. Ed. 709. But that case is squarely in point 
against the contention ; the court holding that the allegation that the 
name of the addressee is to the grand jury unknown is sufficient. And 
this is alleged in this indictment. The indictment reads, "That letter 
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was inclosed in an envelope, a further description of which said en- 
velope is to the grand jury unknown/' and then sets out the letter 
contained in the missing envelope. 

[5] Nor is the fourth count defective for the reasons hereinbefore 
stated, because it charges the scheme was to defraud the estate of 
John Rohan. This count alleges that John Rohan was then deceased, 
and that his estate was then in the course of probation in the probate 
court of Johnson county, Mo. This clearly gave to the defendant all 
the information needed to prepare her defense, and states who was 
intended by her to be defrauded. A careful examination of the in- 
dictment satisfies us that it complies fully with the requirements of 
the statute, as construed in numerous cases by the Supreme Court of 
the United States and this court, and that there was no error in over- 
ruling the demurrer. 

[6] The next assignment of error is that the verdict is contrary to 
the law. This exception is entirely too broad and indefinite, and can- 
not be considered by this court. Chicago, etc., Railway Co. v. Ander- 
son, 168 Fed. 902, 94 C. C. A. 241 ; Tam Shi Yan v. United States, 
224 Fed. 422, 140 C. C. A. 116. No request for a peremptory instruc- 
tion was asked on behalf of the defendant, but in view of the fact that 
the defendant's liberty is involved in this case we have carefully read 
the evidence, and are satisfied that it warranted the submission of the 
case to the jury, and its verdict is conclusive. 

[7] The next assignment of error is that the court erred in refusing 
to grant a continuance. That was a matter addressed to the discretion 
of the court, and unless clearly shown to have been a gross abuse of 
discretion will not be reviewed by the appellate court. Hardy v. Unit- 
ed States, 186 U. S. 224, 22 Sup. Ct. 889, 46 L. Ed. 1137; Itow v. 
United States, 223 Fed. 25, 138 C. C. A. 439; Clement v. United 
States, 149 Fed. 305, 79 C. C. A. 243. The facts in this case fail to 
show any abuse of discretion. 

[8] Objections were made to the introduction of some evidence. 
Some of these objections are too frivolous to require attention. One 
of the objections was that one of the witnesses, who was a post office 
inspector, was permitted to refer to notes, which he made at the time 
of his investigation of the case, for the purpose of refreshing his 
memory. This was clearly admissible. Bailey v. Warner, 118 Fed. 
395, 55 C. C. A. 329; Woodward v. Chicago, etc., Ry. Co., 145 Fed. 
577, 75 C. C. A. 591. It might have been error if the witrress should 
have been permitted to read his notes as his testimony, but he can 
certainly refer to them for the puirpose of refreshing his memory. 

[9] The exception to the charge of the court is too general to be 
considered by us. The record shows that, after the charge to the 
jury had been delivered, counsel for defendant stated: 

•*We except to the charge to the Jury separately and as a whole, to each and 
every charge to the jury, and also to them in toto." 

The court's attention was not called to any specific errors alleged 
to have been committed, and thus given an opportunity to correct them, 
if they were errors. Besides, the settled rule of law is that, if any 
part of the charge is good, such an exception cannot be considered. 
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Chicago Great Western Ry. Co. v. McDonough, 161 Fed. 657, 88 
C. C. A. 517; Hindman v. First National Bank, 112 Fed. 931, 50 C. 
C. A. 623, 57 L. R. A. 108. 

[10] Another exception is to the refusal of the court to give a spe- 
cial instruction asked on behalf of the defendant. That instruction, 
in substance, was that the defendant should only be convicted of the 
offense charged in the indictment, and of no other. As the court 
had charged the jury to that effect, it was not error to refuse to in- 
struct the jury in the language requested by the defendant. Perovich 
V. United States, 205 U. S. 86, 27 Sup. Ct. 456, 51 L. Ed. 722; Wed- 
dell V. United States, 213 Fed. 208, 129 C. C. A. 552. 

A careful reading of the record satisfies us that there was no preju- 
dicial error committed by the trial court, and that the verdict of the 
jury is amply sustained by the evidence. 

The judgment is affirmed. 



ILLINOIS SURETY CO. v. UNITED STATES. 
(Gircait Court of Appeals, Second Circuit January 11, 1916.) 

No. 86. 

1. Appeal and Ebbob ^s»5 — ^Tbial V^ithout Jurt — ^Wnrr of Bbbob. 

Comp. St 1913, § 1584, provides that the trial of Issues of fact in the 
Circuit Courts shaU be by Jury, except In certain specified cases. Section 
1587 provides that issues of fact in civil cases in any Circuit Court may 
be tried and determined by the court without the intervention of a jury, 
whenever the parties or their attorneys of record file with the clerk a 
stipulation in writing waiving a Jury.* Section 1668 provides that, when 
an issue of fact in any dvll cause in a Circuit Court is tried and deter- 
mined by the court without a Jury, according to section 1587, the rulings 
of the court In the progress of the trials if excepted to and presented by a 
bin of exceptions, may be reviewed upon a writ of error or upon appeal, 
and that when the finding is special the review may extend to the de- 
termlnatioa of the sufficiency of the facts found to support the judgment. 
Held that, where a case was tried without a jury on an oral waiver of 
a jury trial and without any written stipulation waiving such a trial, the 
questions decided at the trial could not be reexamined on writ of error, 
and no questions were open to review except those arising upon the pro- 
cess, pleadings, or judgment 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 8-21 ; 
Dec Dig. «=:>5.] 

2. Bonds ^=^125 — Actions — ^Pleading — Reqihsites. 

Every plea in discharge or avoidance of a bond should state positively 
and In direct terms the matter In discharge or avoidance, and such matter 
is not to be inferred arguendo or upon conjectures. 

[Ed. Note.— For other cases, see Bonds, Cent Dig. §§ 98, 180-197 ; Dec. 
Dig. «=»125.] 

3. Appeal and Ebbob ^=>1008(2) — Review — ^Tbial Without Juby. 

Where an action on a penal bond was tried without a jury on an oral 
waiver of a jury trial, whether there was any proof showing any breach 
of the condition of the bond, or that plaintiff had suffered any damages, 
could not be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3957, 
3964; Dec. Dig. «=»1008(2).] 

^=>For other cases see same topic St KEY-NUMBER in aU Key-Numbered Diseets & Indexe* 
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4. Damages ^=>85 — Amount Rboovebablic — Penalty ob Liqttidated Dam- 

ages. 

As a general rule the measure of damages in the case of a penalty is 
the actual loss sustained; but in the case of liquidated damages there 
can be a recovery of the whole amount, where such recovery is consistent 
with the policy of the law. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. fS 179^181, 183- 
187; Dec. Dig. <&=>85.] 

5. Aliens ^=s>M — Bonds — Extent op Recovery. 

In an action on a bond running to the United States and given to pro- 
cure the admission into the country of alien children under 16 years of age, 
a breach of any of the various conditions in the bond entitled the govern- 
ment to recover the full penalty of the bond, whether it had suffered dam- 
ages or not, since, while the sum mentioned in a bond is generally con- 
strued as a penalty, and as security for the damages actually sustained, 
and the recovery is limited to an amount compensatory therefor, this 
rule does not apply in the case of bonds running to the government, and 
which are given to secure performance by means of a forfeit. 

[Ed. Note.— For other- cases, see Aliens, Cent Dig. § 112 ; Dec, Dig. 

6. Aliens ^=»54 — Immigration — ^Admission ux^deb Bond— Authobity of Sbo- 

betaby of La bob. 

Immigration Act Feb. 20, 1907, c. 1134, § 2,. 34 Stat. 898 (Comp. St 1913, 
§ 4244), specifies as one of the classes of aliens to be excluded from ad- 
mission into the United States all children under 16 years of age, unac- 
companied by one or both of their parents, at the discretion of the Secre- 
tary of Labor, or under -such regulations as he may f^rom time to time pre- 
scribe. Section 26 provides that any alien liable to be excluded, because 
likely to become a public charge, or because of physical disability other 
than tuberculosis or a loathsome or dangerous disease, may, if otherwise 
admlsi^ble, be admitted, in the discretion of the Secretary of Labor, upon 
the giving of a suitable bond holding the United States, or any state or 
territory, etc., harmless against such alien becoming a public charge. 
Held that, while there is no direct provision for a bond for the admission 
of alien children under the age of 16 years, the Secretary of Labor under 
section 2 was authorized to take a bond as a condition for the admission 
of such children, conditioned that they would attend public school until 
16 years of age and during that time perform no work interfering with 
their regular attendance at school, that reports of their school attendance 
and labor, if any, performed should be made every three months, and that 
none of the children should become a public charge. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. § 112; Dec. Dig. 
<g=»54.] 

7. Aliens €s=»54 — Revibw-«-Tbial Without Juby. 

Where an action on a bond given to secure the admission into the coun- 
try of alien children under 16 years of age was tried by the court upon an 
oral waiver of the jury, the question whether the evidence showed that 
the children were unaccompanied by their parents, or either of them, so 
as to authorize the Secretary of Labor to require such bond, was not 
reviewable on a writ of error. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. f 112; Dec. Dig. 
<©=»54.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the United States against the Illinois Surety Company. 
Judgment for the United States, and defendant brings error. Af- 
firmed. 

^=9For other cases see same topic & KBT-NUMBER in all Key-Numbered Digests 6 Indexes 
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Nelson L. Keach, of New York City (L. Laflin Kellogg^ and Alfred 
C. Pette, both of New York City, of counsel), for plaintiff in error. 

H. Snowden Marshall, U. S. Atty., of New York City (Earl B. 
Barnes, Asst. U. S. Atty., of New York City, of counsel), for the 
United States. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This action involves the right of the 
government of the United States to recover the full amount of a bond, 
$1,000, given by the Dlinois Surety Company as surety for the pur- 
pose of obtaining the admission into this country of four alien children 
under 16 years of age. The bond upon which the action is brought 
bound the defendant to pay to the United States the sum of $1,000 
in the event that the conditions of the bond were not complied with. 
There were four of these conditions: (a) That each of the children 
should attend puiblic school until 16 years of age; (b) that none of 
them during said period should perform any work that would inter- 
fere with their regular attendance at school; (c) that one Biagio Di 
Goia should send every three months to the commissioner of immi- 
gration at the port of New York a written report as to their school 
attendance and labor (if any) performed; and (d) that none of the 
children should become a public charge. This action was brought to 
recover the amount of the bond by reason of breaches of the condi- 
tions with regard to the school attendance of Grace and John Pace, 
two of the children, and the making of the quarterly reports. 

A jury was waived orally by both parties at the opening of the trial, 
and after hearing the testimony the trial court denied motions made 
by the defendant to dismiss the complaint, and found a verdict in 
favor of the plaintiflf for $1,000, the sum named in the bond. No find- 
ings of fact or conclusions of law were submitted to or signed by the 
trial court. 

[1] The statutes require that issues of fact in actions at law be 
tried by jury (U. S. Comp. St. 1913, § 1584), unless the jury be waived 
by a stipulation in writing (U. S. Comp. St. 1913, § 1587), when the 
facts may be tried by the court and its rulings may be reviewed as 
provided in the statute (U. S. Comp. St. 1913, § 1668).' This case 
having been tried without a jury, and there having been no written 
stipulation waiving a jury trial, it is well settled that none of the 
questions decided at the trial can be re-examined in this court on writ 
of error. Ladd & Tilton Bank v. Lewis A. Hicks Co., 218 Fed. 310, 
134 C. C. A. 106 (1914); Erkel v. United -States, 169 Fed. 623, 95 
C. C. A. 151 (1909); City of Defiance v. Schmidt, 123 Fed. 1, 59 C. 
C. A. 159 (1903). No questions, therefore, are open to review on er- 
ror, except they arise upon the process, pleadings, or judgment. 

The complaint alleges that on October 9, 1912, Grazia, Giovanni, 
Francesco, and Angela Pace, subjects of Italy, arrived at the port of 
New York, and it states that their ages were respectively, 15, 12, 4, 
and 1 years. It then avers that on October 25, 1912, the Illinois Sure- 
ty Company, the defendant herein, executed and delivered to the plain- 
tiflE a bond in the sum of $1,(XX), a condition of which bond was, among 
229 F.— 34 
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Others, "that if the said Grazia, Giovanni, Francesco, and Angela Pace 
should attend day school during the regular terms of the public school 
until June 30, 1913, June 30, 1916, June 30, 1925, and June 30, 1928, 
respectively, and if, during said, period, the said aliens should not 
engage in any employment or perform any work or labor which should 
in any manner interfere with their studies, or with their regular at- 
tendance at school, then the said obligaton should be void ; otherwise, 
to remain in full force and virtue." It then alleges a breach of the 
condition and demands judgment in the full amount. 

[2] The answer does not deny the execution and delivery of the 
bond, neither does it allege any matter in discharge or avoidance of 
it. And no rule in pleading is better settled or upon sounder principles 
than that every plea in discharge or avoidance of a bond should state 
positively and in direct terms the matter in discharge or avoidance. 
The matter in discharge or avoidance is not to be inferred arguendo, 
or upon conjectures. United States v. Bradley, 10 Pet. 343, 9 L. Ed. 
448 (1836). 

[3] The answer simply denies that the alleged breach of the bond 
has been committed, and also that the sum of $1,000 is due and owing 
to the United States by reason of the preniises set forth in the com- 
plaint. At the close of the case counsel for the defendant moved to 
dismiss the complaint. In so far as the motion was based on the 
absence of adequate proof showing any breach of the condition of the 
bond, this court is not at liberty, for the reason above stated, to con- 
sider it. And for the same reason this court cannot look into the record 
to discover whether there is proof that the plaintiff suffered any dam- 
ages because of any omission on the part of defendant to perform the 
obligation imposed by the bond. But if we were at liberty to do so, 
and should find a total absence of proof that the United States had 
suffered any damages, it could not defeat the action or afford any rea- 
son for the dismissal of the complaint. If this bond had been given 
to an individual, instead of to the government, it might be important 
that it contained no less than 16 conditions of varying importance; 
for courts have held that where an agreement contains several distinct 
and independent covenants, upon which there may be several breaches, 
and one sum is stated to be paid upon the breach of performance, that 
sum is to be regarded as a penalty, and not liquidated damages. Lamp- 
man V. Cochran, 16 N. Y. 275 ; Hoagland v. Segur, 38 N. J. Law, 230; 
Chase v. Allen, 13 Gray (79 Mass.) 42; Keck v, Bieber, 148 Pa. 645, 
24 Atl. 170, 33 Am. St. Rep. 846. That doctrine was applied by the 
Supreme Court in Bignall v. Gould, 119 U. .S. 495, 7 Sup. Ct. 294, 
30 L- Ed. 491 (1886). But in the case at bar, as the bond was given 
to the government, it would not be in the least material whether the 
bond contained 16 conditions or only 1. 

[4] The general rule is that in case of a penalty the measure of 
damages is the actual loss which has been sustained as a result of the 
breach where this can be ascertained. But in the case of liquidated 
damages there can be a recovery of the whole amount where such a 
recovery is consistent with the policy of the law. And generally the 
courts construe the sum mentioned in a bond as a penalty, considering 
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it merely as a security for the damage actually sustained by the breach 
of the condition and they limit the recovery to an amount compensa- 
tory therefor. But while the above doctrine is that which courts usual- 
ly enforce they do not apply it in all cases. And thev do not apply 
it in the case of bonds running to the government. The rule is cor- 
rectly stated in Sedgwick on Damages (9th Ed., 1912) § 416a, as fol- 
lows : 

'*In the case of a bond in a penal sum given to the state or a city not to 
secure it against actual ascertainable loss, but in order to secure performance 
by means of a forfeit, of a contract entered into for the pubUc benefit, the 
recovery is for the f uU amount of the penalty ; for the damages would usually 
be difficult or impossible of ascertainment and the intention of the parties is 
held to be that an absolute forfeiture is contemplated.'' 

In Sutherland on Damages (3d Ed.) vol. 1, § 279, the law is stated 
as follows : 

"Without express statutory authority, officers who are authorized by law to 
make contracts for a state or municipality have power to fix a sum as 
liquidated damages for their violation. The sum designated in the contract 
or subsequently agreed upon becomes, in the happening of the event on which 
Its payment depends, the precise sum to be recovered and the jury are con- 
fined to it Nor will equity relieve from it" 

[5] The question came before Chief Justice Taney in United States v. 
Montell, Taney, 47, Fed. Cas. No. 15,798 (1840)— a case in the Circuit 
Court for the District of Maryland. The bond was conditioned that 
the registry of a vessel should be used solely for the vessel for which 
it was granted, and should not be disposed of to any person whatso- 
ever, and that if the vessel should be lost or sold the registry should 
be delivered up to the collector. The condition had been broken and 
the government was allowed to recover the full amount of the bond. 
Chief Justice Taney said : 

"The United States are entitled to recover the whole sum, for which the 
party Is bound, If any one of the conditions is broken. Besides, how could 
the United States prove any particular amount of damages to have been 
sustained by them in a suit on this bond? What do they lose? It would be 
difficult, I think, by any course of proof, or any process of reasoning, to show 
that the United States had sustained any particular amount of damages in 
a case of this description, or to adopt any rule by which the damages could 
be measured by a jury, or be Uquidated by agreement between the parties. 
The sum, for which the parties are to become bound, is manifestly a penalty 
or forfeiture, inflicted by the sovereign power for a breach of its laws. It is 
not a liquidated amount of damages due upon a contract, but a fixed and 
certain punishment for an offense. And it is not the less a penalty and a 
punijshment, because security is taken before the offense Is committed, in order 
to secure the payment of the fine if the law should be violated." 

The leading case upon the subject is that of Clark v. Barnard, 108 
U. S. 436, 2 Sup. Ct. 878, 27 L. Ed. 780 (1883). In that case a bond 
had been given to the state of Rhode Island in the sum of $100,000 
to secure the construction by a given date of a railroad extension. 
The bond was declared forfeited in the full amount by reason of the 
obligor's default, although no pecuniary damages were shown to have 
been sustained by the state. In the opinion Mr. Justice Matthews 
pointed out the distinction between private obligations and bonds given 
to the sovereign for the purpose of promoting a public interest or 
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policy, and he stated that in the latter class of cases there can be no 
intention of indemnification, for the reason that the state can gain 
nothing in its political or sovereign character by the performance of 
the conditions nor lose anything by a default. 

[6] But counsel for the defendant strenuously urged that the com- 
plaint should have been dismissed on the ground that the provisions in 
the bond were not in accordance with the twenty-sixth section of the 
Immigration Act, being the Act of February 20, 1907, c 1134 (U. S. 
€omp. St. 1913, vol 2, § 4275), which reads as follows: 

"Any alien liable to be excluded because likely to become a public charge or 
because of physical disability other than tuberculosis or a loathsome or danger- 
ous contagious disease may, if otherwise admissible, nevertheless be admitted in 
the discretion of the Secretary of [Commerce and] Labor upon the giving of 
a suitable ♦ ♦ ♦ bond or undertaking, approved by said Secretary in such 
amount and containing such conditions as he may prescribe, to the people of 
the United States, holding the United States or any state, territory, county, 
municipality, or District thereof harmless against such alien becoming a 
public charge. The admission of such alien shall be a consideration for the 
giving of such bond or undertaking. Suit may be brought thereon in the name 
and by the proper law officers either of the United States government or of 
any state, territory, District, county, or municipality In which such alien be- 
comes a public charge." 

Under the answer interposed counsel is not entitled to raise the 
question of the validity of the bond. It is not in issue under the plead- 
ings. We are unable, however, to see that there is any reason for as- 
suming that the bond was taken under that section of the act. That 
it was so taken is nowhere alleged in the complaint, and the bond 
makes no reference to it. It is quite evident to us that the bond was 
taken under section 2 of the act, which reads as follows: 

*'Sec. 2. That the following classes of aliens shall be excluded from ad- 
mission into the United States: All idiots, imbeciles, feebleminded persons; 
♦ ♦ ♦ aU children* under sixteen years of age, unaccompanied by one or 
both of their parents, at the discretion of the Secretary of Labor or under 
such regulations as he may from time to time prescribe. • * * *> 

The fact that the section contains no direct provision for a bond for 
the admission of alien children under the age of 16 years is not of 
controlling importance. It provides for the admission of such chil- 
dren when unaccompanied by one or both of their parents "at the dis- 
cretion of the Secretary of Labor." And in the exercise of that dis- 
cretion he clearly would have authority to condition their admission 
upon the giving of just such a bond as was required in this case. The 
conditions of the bond appear to us to have been reasonable and prop- 
er, and we can discover no justification for holding them unlawful and 
void. No one of them violates either the statutory or the common 
law. 

In Moses v. United States, 166 U. S. 571, 17 Sup. Ct. 682, 41 L. 
Ed. 1119 (1897), the Secretary of War directed that a bond should 
be exacted from an officer of the army assigned to duty in the Signal 
Service at Washington. There was no statute specially providing for 
the execution of a bond by one occupying that position. But the court 
held that the Secretary of War had power to make the order, and 
Mr. Justice Peckham, speaking for the court, said: 
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"The conslderatioii or the condition of the bond must not be in violation of 
law; It must not run counter to any statute; it must not be either malum 
prohibitum or malum in se. Otherwise, and for all purposes of security, a 
bond may be ralid, though no statute directs its delivery." 

[7] There can be no doubt as to the right of the Secretary of Labor 
to take a bond from alien minors under 16 years of age, if unaccom- 
panied by their parents. Whether in the case at bar the proof shows 
that Grazia, Giovanni, Francesco, and Angela Pace arrived at the 
port of New York unaccompanied by their parents, or by either of 
them, is a matter about which we cannot inquire. What the evidence 
shows or does not show upon that point is, because of the oral waiver 
of a jury, no more open in this court than is the question whether the 
evidence disclosed a breach of the conditions of the bond. The latter 
question we considered in an earlier part of this opinion, and the 
same reason which made it impossible and unnecessary to examine 
into the record upon that point applies with equal force to this one 
—whether these minors entered the country unaccompanied. 

There was no error committed in refusing to dismiss the complaint. 

Judgment affirmed. 



ILLINOIS SURETY CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 11, 1916.) 

No. 87. 

In Error to the District Court of the United States for the South- 
em District of New York. 

Action by the United States against the Illinois Surety Company. 
Judgment for the United States, and defendant brings error. Af- 
firmed. 

Nelson L. Keach, of New York City (L. Laflin Kellogg and Alfred 
C. Pette, both of New York City, of counsel), for plaintiff in error. 

H. Snowden Marshall, U. S. Atty., of New York City (Harold A. 
Content, Asst. U. S. Atty., of New York City, of counsel), for the 
United States. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The complaint alleges the arrival on 
November 25, 1913, at the port of New York of Gerra Basil, an alien 
aged SO years, who was a native of Turkey ; that the Secretary of La- 
bor admitted her into the United States upon her giving a bond in the 
sura of $500 so conditioned that the obligors should be bound to make 
written reports to the immigration officer in charge at the port of 
New York within thirty days prior to the expiration of six months and 
one year, respectively, from the date of the bond, showing as to said 
alien (a) residence and (b) occupation; that the bond was given as 
required, and that the Illinois Surety Company, hereinafter called the 
defendant, 'executed it as surety on December 6, 1913 ; that the defend- 
ant committed a breach of this condition of the bond not having sent 
to the immigration officer the written report as required; that by 
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reason of said breach the full penalty named in the bond, to wit, the 
sum of $500 was due to the United States. The above condition of 
the bond was not the only one it contained, but as they do not need to 
be considered they will not be mentioned. 

It is conceded that the bond was duly executed and that the writ- 
ten report as required by the bond was not furnished to the Commis- 
sioner of Immigration. The defendant claims that the bond was 
unauthorized by the act of February 20, 1907, c. 1134, § 26, 34 Stat. 
906 (U. S. Comp. Stat. 1913, vol. 2, § 4275), and that the bond is 
therefore void. The defendant also claims that the complaint should 
have been dismissed, not only upon the above named ground, but be- 
cause there is absolutely no proof of damages. 

At the close of the case the defendant moved for the direction of 
a verdict, which motion was denied, and an exception was taken. 
Thereupon the plaintiff moved for the direction of a verdict in its 
favor, which motion was granted, and a verdict was directed for the 
full amount of the bond. The important questions involved in this 
case are similar to those involved in the case brought between the same 
parties on the bond of Giovanni Pace, just decided by this court, 229 
Fed. 527, C. C. A. , and are governed by it 

Judgment affirmed. 



DAY V. UNITB3D STATES. 

(Circuit Court of Appeals, Fourth Circuit. December 17, 1W6.) 

No. 1264. 

1. Cbiminal Law ^=:>369 — Internal Revenue — PBOSECtrriON fob Offenses- 

Evidence — Other Oftenses. 

Id a prosecution for carryiDg on the business of a liquor dealer without 
havlDg paid the special tax therefor required by law, evideoce of sales 
by defendant prior to the years named in the indictment is admissible. 

[Ed. Note.— For other cases, see Criminal Law, Ceot. Dig. {§ 822-824; 
Dec. Dig. <d=9369.] 

2. Internal Revenue ^=:>47 — Prosecution fob Offenses — ^Evidence. 

In a prosecution for carrylDg on the business of a wholesale liqaor 
dealer without haviug paid the special tax therefor, the defense was that 
defendant made the sales as agent for his brother who was a bonded dis- 
tiller, and as such entitled to make the sales of liquor od which he had 
paid the tax. Held, that evidence to show that defendant and not his 
brother was in fact the owner of the distillery was not competent to es- 
tablish the offense charged. 

[Ed. Note. — For other cases, see Internal Revenue, Cent Dig. §i 144-160; 
Dec. Dig. <&=>47.] 

Woods, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the West- 
ern District of Virginia, at Lynchburg ; Henry Clay McDowell, Judge. 
On rehearing. Reversed. 

For former opinion, see 220 Fed. 818, 136 C. C. A. 406. 

«=^For other cases see same topic ft KEY-NUMBER In aU Key-Numbered DlgesU ft lodezes 
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Charles A. Hammer, of Harrisonburg, Va. (John Paul, of Harrison- 
burg, Va., on the brief), for plaintiff in error. 
Richard E-. Byrd, U. S. Atty., of Richmond, Va. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

KNAPP, Circuit Judge. The facts are sufficiently stated in our 
former opinion. 220 Fed. 818, 136 C. C. A. 406. On petition of the 
government a rehearing was ordered and the questions involved have 
been further considered. 

[1] As the case appeared at the first hearing, a majority of the 
court were of opinion that proof of sales in 1909, the year preceding 
the two years named in the indictment, was improperly received, and 
for that reason mainly the judgment of conviction was reversed. In 
the light of the presentation now made, and on the authority of Led- 
better v. United States, 170 U. S. 606, 18 Sup. Ct. 774, 42 L. Ed. 
1162, and other cases brought to our attention, we are constrained to 
hold that evidence of prior sales was admissible in support of the sub- 
stantive charge of carrying on the business of a wholesale liquor 
dealer without a license ; and it follows that the judgment should not 
be reversed because this evidence was admitted. 

[2] If this were the only question at issue, it would seem to be our 
duty to affirm the judgment; but we are of opinion that on other 
grounds the defendant is entitled to a new trial. The sole offense 
charged against him is the carrying on of the business named "with- 
out having paid the special tax therefor as required by law." He was 
not ostensibly engaged in that business, but there was proof of sales 
of liquor by him, apparently on his own account, and of payments to 
him for the same, by checks drawn to his order and deposited in 
bank to his own credit, from which the jury might have found, as we 
shall assume, that he was in fact carrying on business for himself and 
therefore guilty of the offense for which he was indicted. If is de- 
fense was that in all the transactions shown he was acting, not for 
himself, but as agent for his brother, and this was the real question 
for the jury to determine. In the course of the trial, and as support- 
ing the charge that defendant was not his brother's agent but was 
himself the principal in making the various sales proven, evidence was 
allowed tending to show that the distillery which produced the liquor 
sold, though bonded by his brother, was in reality owned and operated 
by defendant himself for his own benefit. Indeed, the record indicates 
that the question to which a considerable part of the testimony was 
directed, and upon which the controversy seems largely to have turned, 
was not so much whether defendant was a wholesale liquor dealer as 
whether he was the actual proprietor and beneficial owner of the dis- 
tillery. 

In point of fact the distillery was bonded by defendant's brother, 
T. T. Day, for both of the years named in the indictment, and had 
been bonded by him for a number of years before. The revenue of- 
ficers appear to have always recognized T. T. Day as the proprietor, 
and to have dealt vsrith the distillery at all times as owned and operated 
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by him. And it seems rather inconsistent that the government, whose 
officials in charge never raised any question as to the ownership of 
the distillery by T. T. Day, should now undertake to sTiow that de- 
fendant was in fact the real proprietor, and this for the purpose of 
proving that he was a wholesale liquor dealer, and so guilty of carry- 
ing on that business witliout paying the special tax therefor. More- 
over, it may be noted in this connection that there has been no fraud 
upon the government, so far as its revenues from this distillery are 
concerned. The tax has been paid, nominally, at least, by or for T. 
T. Day, in conformity with law and tlie obligations of his bond; and 
as a distiller he had the right to sell at wholesale, upon payment of 
the tax for which he had given security, without taking out a license. 
The government got the full revenue which it had the right to collect, 
and took the same as and for the tax on the brandy produced at this 
distillery, and to secure which it accepted the bond of T. T. Day and 
authorized him to operate the distillery during the years in question. 
In these circumstances it seems hardly fair to seek to convict the de- 
fendant for unlawfully carrying on the business of a wholesale liquor 
dealer by showing that he was also guilty of illicit distilling, which is 
an entirely different offense. 

The prejudicial effect of the evidence that defendant was running 
the distillery on his own account, when he was on trial for carrying 
on another kind of business without a license, is not open to reason- 
able doubt. For, if the jury found that he was in fact the proprietor 
of the distillery, which was bonded in the name of his brother, it 
would almost follow that he was guilty of the offense charged in the 
indictment; whereas, if the proof had been confined, as in our opin- 
ion it should have been, to the question whether the sales and other 
transactions shown were those of a principal or those of an agent, the 
jury might have found a different verdict. The error in this regard, 
which we think has been committed, appears from comparison of the 
instruction asked and refused, which presented the single question of 
agency, with the instruction actually given, which coupled the offense 
charged in the indictment with the ownership of the distillery. The 
instruction asked was this: 

'The court instructs the Jury that if they believe from the evidence that 
Geo. S. Day was the agent of T. T. Day, and was authorissed by T. T. Day 
to purchase the material for and market the products of the distillery men- 
tioned in this case, and collect the money therefor, then such acts upon the 
part of George S. Day are the acts of T. T. Day, and for which Geo. S. EHiy 
is not answerable, and the Jury must acquit the defendant." 

The instruction given was as follows : 

**If you believe from the evidence beyond all reasonable doubt that the 
defendant made the sales of brandy as testified by the government witnesses 
in chief, and if you also believe beyond all reasonable doubt that the defend- 
ant was in fact the owner and proprietor of the distillery in question at the 
time said sales were made, you should find him guilty as charged in the in- 
dictment, although you may believe that in making such sales the defendant 
was ostensibly acting as the agent of T. T. Day. On the other hand, If 
T. T. Day was in fact the proprietor of the distillery, and if, in making the 
aforesaid sales of brandy, the defendant was in fact acting as the agent of 
said T. T. Day, you should acquit the defendant." 
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It is of course well settled that a party is not entitled as matter 
of right to the precise instruction asked for, however correct and ap- 
plicable it may be, provided the same instruction in substance is given 
in another form ; and it may be conceded that the charge here con- 
sidered includes the instruction which was refused. But the difficulty 
is that the issue of agency was so tied up with the ownership of 
the distillery that the instruction given was calculated to confuse and 
mislead the jury. Instead of confining inquiry to the offense diarged 
against the defendant, which turned on the question of agency, the 
jury were instructed in effect to determine whether he was also 
engaged in illicit distilling, an offense for which he was not indicted ; 
and, as already suggested, belief that he was operating the distillery 
without giving a bond led- naturally to belief that he was guilty of 
wholesaling without a license. In short, it seems scarcely too much 
to say that as a practical matter the defendant was indicted for one 
offense and tried for another. If it be said that he cannot complain, 
because the charge in question put upon the government a greater 
burden of proof than the law imposes, in that illicit distilling had to 
be found in order to reach a verdict of guilty of wholesaling, the suf- 
ficient answer, as it seems to us, is that the former offense does not 
include the latter, and that there was no warrant for supporting the 
charge laid in the indictment by proof, perhaps more persuasive, that 
defendant was guilty of some other wrongdoing. The offense for 
which he was put upon trial is quite distinct frpm the offense of illicit 
distilling, and it seems plain to us that the emphasis placed, during the 
trial and in the charge, upon the ownership of the distillery was an 
mjustice to the defendant for which a new trial should be awarded. 

We adhere to the ruling heretofore made, and for the reasons 
stated in the former opinion, that the entire record, described as 
form 25y2, should have been received in evidence, though we are not 
prepared to say that its exclusion, except as to certain entries, was of 
itself such an error as to require reversal. 

Reversed. 

WOODS, Circuit Judge (dissenting). I am unable to concur in a 
reversal of the judgment. The defendant was indicted for carrying on 
"the business of a wholesale liquor dealer without having paid the 
special tax therefor as required by law.'' There was no dispute that 
T. T. Day, the brother of the defendant, had given the bond and oth- 
erwise complied with the law which authorized him to conduct a dis- 
tillery and to sell the product. The distillery was conducted in the 
name of T. T. Day by the defendant, claiming to be his agent. The 
government introduced evidence tending to show that the ownership 
of T. T. Day was pretensive, that the business was that of the defend- 
ant, and that he made sales in his own name and took the proceeds as 
his own. It seems plain that the defendant could not protect himself, 
either legally or morally, from the charge of selling liquor at whole- 
sale without paying the tax, by claiming that another person had paid 
the tax and was authorized to sell. The conduct of the distillery and 
the sale of the liquor were indissolubly connected; and all evidence 
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tending to show that the defendant, and not his brother, was the real 
owner of the distillery, tended also to show that he was selling liquor 
on his own account, and not as agent for his brother. The defend- 
ant cannot complain, therefore, that the court in the following instruc- 
tion put upon the government the double burden of showing that he 
had not only sold the liquor, but that he was the real owner of the dis- 
tillery : 

''If you believe from the evidence beyond all reasonable doubt that the 
defendant made the sales of brandy as testified by the government witnesses 
In chief, and if you also believe beyond all reasonable doubt that the de- 
fendant was in fact the owner and proprietor of the distillery In question at 
the time said sales were made, you should find him g:ullty as charged In the 
indictment, although you may believe that In making such sales the defendant 
was ostensibly acting as the agent of T. T. Day. On the other hand, If T. T. 
Day was In fact the proprietor of the dlstiUery, and If in making the afore- 
said sales of brandy the defendant was in fact acting as the agent of said 
T. T. Day, you should acquit the defendant." 

As to the other point of difference, I repeat the view expressed after 
the first hearing. The testimony on both sides was very full as to the 
sales alleged by the government to have been made in the defendant's 
own name, including the book entries. This was a practical admission 
by the government that the other sales appeared r^ilarly on the books 
as made and entered in the name of the defendant's brother, who was 
authorized to sell. 

For this reason it seems to me the defendant was not prejudiced 
by the refusal to admit the books themselves. 



OTTS v. I. M. LUDINGTON»S SONS, Inc., et aL 

I. M. LUDINGTON'S SONS, Inc., et al. v. THE CUMBERLAND. 

(Circuit Court of Appeals, Second Circuit December 14, 1915.) 

Nos. 33, 169. 

1. Canals ^=9l8 — Obstbuction by Contbactob — LiABiLrrr fob Injubt to 

Boats. 

A contractor engaged in work on the Erie Canal is Uable for an in- 
jury to a boat using the canal, resulting from the negligent manner in 
which his work was performed. 

[Ed. Note.— For other cases, see Canals, Cent Dig. §| 20-24; Dec. 
Dig. <&=>18.] 

2. Canals ^=»18— Obstbuction bt Contbactob — Ll^biltty fob Injury to 

Boats. 

A decree affirmed, holding contractors engaged In widening and deepen- 
Ing the Erie Canal into a barge canal liable in part for injury to two 
canal boats and their cargoes by stranding, and also holding the boats in 
fault; the evidence tending to establish that a number of large stones 
were thrown out by a dipper dredge in use by the contractors and left by 
them on the bottom of the old canal, which was In use, and that it was 
upon one of such stones that the boats struck, but that, if they had been 
carefully navigated, the injury might have been avoided. 

[Ed. Note.— For other cases, see Canals, Cent Dig. §§ 20-24; Dec. 
Dig. <S=»1S.] 

^s^For other cases see same topic A K£Y-NUMD£R in all Key-Numbered Digests & ladexei 
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Appeals from the District Court of the United States for the West- 
cm District of New York. 

Suit in admiralty by Joseph W. Otts, individually and as trustee 
and bailee of the cargo late laden on the canal boat Cumberland, against 
I. M. Ludington's Sons, Incorjporated, and George W. Beeman, in 
which the Mannheim Insurance Company intervened, with cross-libel 
against the canal boats Ciunberland, Columbia, Syracuse, and Oswego, 
in which Lena Beadle, mortgagee, intervened; also suit by Charles 
Nicholson, individually and as trustee and bailee of the cargo late 
laden on the canal boat C. E. CoUard, against the same respondents, 
in which the Mostly & Motley Milling Company intervened, with cross- 
libel against the C. E. CoUard. Cross-appeals from a decree dividing 
damages resulting from the stranding of the boats Cumberland and, 
C. E. CoUard in the Erie Canal, these cross-appeals are taken. Af- 
firmed. 

For opinion below, see 229 Fed. 454. 

On cross-appeals from a decree adjudging I. M. Ludington's Sons, 
Incorporated, and George W. Beeman, on the one part, and the canal 
boats Cumberland and Columbia on the other, in fault for the sinking 
of the Cumberland in the Erie Canal near HoUey, N. Y. The second 
of the above-entitled actions relates to the stranding of the canal boat 
CoUard at the same bend in the Erie Canal. 

The court found that the injuries sustained by the Cumberland were 
due to the negligence of the libelants, I. M. Ludington's Sons Company, 
which had a contract with the state of New York for widening and 
deepening the Erie Canal and transforming it into the so-called Barge 
Canal, and were due also to the negligence of George W. Beeman, 
who had a similar contract. The court also found the Ludington 
Company, Beeman, and the Cumberland, Uable for the injuries sus- 
tained by the latter. Beeman has not appealed. 

Lewis, McKay, McMillan & Bown, of Rochester, N. Y., for appel- 
lant I. M. Ludington's Sons, Incorporated. 

Thomas C. Burke, of Buffalo, N. Y., for appellant Otts. 

John B. Richards, of Buffalo, N. Y. (Brown, Ely & Richards, of 
Buffalo, N. Y., of counsel), for appeUee Mannheim Ins. Co. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [1] These appeals and cross-appeals bring 
here for review a final decree which holds in fault Ludington & Sons 
and George W. Beeman for the disaster which befell the canal boats 
CoUard and Ciunberland. The canal boats were also held in fault. 
Ludington's Sons and Beeman were held jointly liable with the libel- 
ants and therefore the damages and costs were equally divided between 
the wrongdoers. In the case of the Cumberland the respondents were 
directed to pay jointly one half and the tow, jointly, the other half. In 
the case of the CoUard the respondents I. M. Ludington's Sons and 
George W. Beeman, on the one part, and the CoUard, on the other 
part, were held in fault for the disaster and the consequent damages 
to the CoUard and her cargo and the incidental damages arising there- 
from. The injuries sustained by the boats and cargoes in question 
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were due as the pleadings allege, and as the judge finds, to the boats 
striking obstacles in the bed of the Erie Canal at a bend between 
bridges 115 and 116. It is alleged by the Hbelant in each of these cases 
that the obstructions were caused by the use of a dipper dredge which 
is a powerful machine capable of loosening and bringing to the sur- 
face large boulders which if not lifted out by the dipper will be left 
under water in the channel of the canal so that they become a menace 
to navigation. Beeman was employed as a subcontractor by Luding- 
ton and it was he who operated the dredge which loosened the stones 
which were thrown into the channel of the old Erie Canal thus, to 
quote the language of the District Judge, "decreasing the navigable 
depth of the water so that it became and was insufficient for canal 
boats drawing six feet or more of water." 

There is no doubt that there were dangerous obstructions in the 
canal bed. The photographs show several large stones and the testi- 
mony is to the effect that no warning was given of their jwresence. In 
Huntley v. Empire Engineering Co., 211 Fed. 959, 128 C. C. A. 457, 
this court said ; 

"The law is quite clear that the respondent is responsible for any damage 
resulting from its negligence in performing its contract witbin the state. 
* * * Therefore the single question is: Did the respondent displace the 
rock so as to reduce the depth of water in the canal?" 

That is the question here and unless the finding that there were such 
obstructions is clearly against the weight of evidence we should not 
disturb the findings of the judge upon pure questions of fact. 

The accident to the canal boat CoUard occurred on August 11, 1911, at 
about 4 p. m. at a point about halfway between bridges 115 and 116, 
while she was being towed by three mules. She stranded upon an ob- 
struction in the center of the Erie Canal and was not released until the 
next afternoon when she proceeded to Rochester, after being pumped 
out and having some of the damaged grain removed. The stranding of 
the Collard occurred nearly two months prior to the stranding of the 
Cumberland but by stipulation the cases were tried together and as 
the dredging west of bridge 116 was completed before August llth^ 
it is plain that the large stones in the bed of the Erie Canal, as shown 
in the photographs, must have been there at that time. 

In short, in tlie Cumberland case the contractors were held liable 
for obstructing the Erie Canal by large stones rolled up by the dipper 
dredge used by them and for not maintaining an efficient buoy to 
warn navigators of their presence. The Cumberland was held in fault 
for not having seen in time a warning buoy, or if her navigator did 
see it, for not reducing speed and proceeding with prudence and cau- 
tion. 

In the Collard case the contractors were held liable for the same 
reason as in the Cumberland case and the Collard was held liable for 
not exercising care and diligence in delaying and reducing her draft 
and for not proceeding with the utmost skill and care after she ground- 
ed at Hindsburg. 

[2] The questions here are mostly questions of fact, the trial judge 
seeing and hearing the witnesses is in a much better position to reach 
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a correct conclusion than judges who only read the testimony from a 
printed book. Especially is this so in a controversy where so many 
conflicting interests are represented and where there is danger that 
facts competent upon one issue may influence the disposition of an- 
other issue where such facts might not be admissible. However, there 
are some controlling facts about which there can be no controversy. 
There were in the vicinity of the place where the Columbia struck four 
large stones projecting above the bed of the canal from 1 to 1^ feet. 
The presumption is very strong, as these stones were not there in the 
spring of 1911, that they were roiled up by the dipper dredge at work 
m the Barge Canal proper. The photographs taken after the water 
had been drawn off discloses the dangerous situation, the iron rust 
marks on some of the stones strongly corroborating the other testi- 
mony that they had frequently been in collision with passing boats. 
Whether there was a buoy at this point at the time of the accident 
is in dispute but in any view it was, as the court found, inadequate to 
indicate that the steersman was nearing a bend 120 feet long where 
there were a number of large stones, some of the witnesses say nine, 
ten or eleven, projecting up from the bed of the canal, one of them, 
at least, about 18 inches. What further testimony as to the cause 
of the injury was needed? Upon what theory can a finding that the 
Cumberland struck on one of these boulders be disturbed by a review- 
ing court? 

But it is said that there was a keg buoy in the vicinity, about this 
there is dispute, but, assuming that there was, we think the trial judge 
was correct in holding that it was an inadequate protection against the 
rock on which the Cumberland struck. The burden was on the re- 
spondents to show that there was a buoy guarding the boulder which 
caused the disaster — this burden has not been sustained. Again it 
is argued that the Ludington Company and Beeman are not liable 
because they were instructed by the state ofiicials in charge of the 
barge canal construction to have 6 feet of water above all obstruc- 
tions and that there was in fact 6V^ feet above the obstructions at 
the time in question. 

We are of the opinion that this proposition cannot be maintained. 
If the contention of the respondents be correct that there was 6 feet 
7 inches of water over the largest boulder it is improbable that a boat 
drawing 6 feet could have struck it. We tliink the fact that these 
boats struck an obstruction in the prism of the canal is presumptive 
evidence that there was insufficient water there for safe navigation 
and that the burden is upon the contractors who placed the obstruc- 
tions there to show that they were not at fault in doing so. Mr. 
Ludington testified that Mr. Govern, the division engineer, said re- 
garding the depth of water to be maintained, "Give us at least 6 
feet over everything^* and it is asserted that this relieves the contractor 
and subcontractor if it appears that there was 6 feet or more over 
the boulder in question. We are not at all certain that instructions by 
the local inspector Abrams and the division engineer Govern, even 
if they were obeyed, can be regarded as a defense to a contractor who, 
Working on the excavations of the Barge Canal, places dangerous 
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obstructions In the prisms of the old Erie Canal. But assuming this 
for the present, it is at least a question whether the instructions were 
carried out at the date of the injuries. Was there 6 feet of water 
over the boulder on which the Cumberland struck? It is enough to 
say that the question is in doubt, the fact of the grounding being against 
it. Many causes may have operated to reduce the depth of tie water 
at that time. We think that, even if true that there was 6 feet of 
water over everything, this fact constitutes no defense to the con- 
tractors, because Abrams and Govern were not in a position to bind 
the state of New York by their directions which were directed to and 
confined by the theater of their work which related only to the cut 
on the berm bank side and not to the channel of the old Erie Canal. 
Their business had to do with the new cut and their directions re- 
lated to that. They were not attempting to lay down rules for the 
regulation of traffic on the Erie Canal. McDonough, Superintendent 
of the Western Division of the Erie, says : 

"Q. Can you tell us what the rules were? A. I do not know of any set 
rules, our instructions have been to see that the prism was ready and fit for 
navigation. Q. About the removal of obstructions from the old canal bottom? 
A. I have always given my instructions to see that there were no obstructions 
to the navigation previous to letting in the water. Q. To what depth? A. We 
try to maintain a depth of 7 feet of water above the miter sills of the locks 
and all other places." 

Had this been done in the present case there would have been no 
injury to boats or cargo. The boats were in the old canal where, un- 
der normal conditions, navigators had a right to assume that the depth 
of the water was 7 feet. The contractors were operating to widen and 
deepen the channel so that at some future time the Erie would be 
enlarged into a barge canal but the work of the contractors had not 
yet reached the prism of the Erie and had not deepened its channel. 
One of the contractors operating a dipper dredge had rolled or pushed 
up a series of large boulders which materially reduced the depth of 
water over then so that it was impossible to navigate safely at that 
point with the ordinary draft of from 6 feet 1 to 6 feet 6 inches. 
Many causes may arise to change the depth of the water and the draft 
of the boats and it cannot be said that a boat is compelled to cease 
navigating because conditions change in these particulars. The dam- 
age here was produced by the respondents obstructing the Erie Canal 
by rolling up large boulders into the channel and not giving the libel- 
ants* boats timely and sufficient notice of their presence. 

The decrees are affirmed with interest and costs. 
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STANDARD BREWERY CO. OF BALTIMORE CITY v. INTBRBORO 
BREWING CO., Ina 

(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 10. 

1. Trade-Marks and Tbade-Names ^;=s>4fS — ^Registbation op Trade -Mark — 

Rights Acqihebd. 

The rights which a person obtains by registration of a trade-mark under 
the federal statutes are coterminous with the territory of the United 
States. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §1 53, 59; Dec. Dig. <$=>45.] 

2. Trade-Marks and Tbadb-Naices ^=935 — Conveyances — ^Asbionabxlitt of 

Trade-Marks. 

In 1890 W. registered the words "Bismarck Brau" as a trade-mark for 
beer, but neither he nor his employer, nor the E. Co., with which his em- 
ployer amalgamated, ever sold beer under such name. In 1804 the E. Co. 
assigned to H. & Co. an exclusive Ucense under this registration to use 
the trade-mark in the New England States, and H. & Co. and its succes- 
sor sold beer under such trade-mark until 1904, when it discontinued sales. 
In that year complainant commenced selling beer under the name "Bis- 
marck," and in 1907 registered that word as its trade-mark, and there- 
after continuously sold beer under such trade-mark. When the trade- 
mark was registered, it was the only party selling beer under that name. 
Some time prior to the registration it obtained from the E. Co. an assign- 
ment of the right to use such name, except in the New England States. 
In 1913 defendant commenced selling imder the name *'Bismarck" and 
later obtained from H. & Co.'s successor a license to use the trade-mark, 
except in New England. Held, that defendant acquired no trade-mark or 
title to the W. registration, and had no defense to a suit for infringing 
complainant's trade-mark, as the assignments from the E. Co. to H. & Co., 
and from H. & Co/s successor to defendant, were merely attempts to 
transfer a name without any business or good will, and effected nothing. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. S§ 39, 40; Dec. Dig. <8=5>35.] 

3. Tbadb-Marks and Trade-Names ^=>21 — Right to Registration — ^Persons 

Entitled. 

While complainant acquired nothing by its license from the E. Co., it 
was entitled to registration of its trade-mark at the time it was registered, 
and had a valid title to its registered trade-mark, as no one else was sell- 
ing beer under such trade-mark, and it had been an exclusive dealer for 
over two years. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 24; Dea Dig. <S=»21.] 

Appeal from the District Court of the United States for the East- 
em District of New York. 

Suit by the Standard Brev/ery Company of Baltimore City against 
the Interboro Brewing Company, Incorporated. From a decree dis- 
missing a bill in equity to restrain the infringement of a registered 
trade-mark, plaintiff appeals. Reversed. 

d=»For otli,er cases Me same topic & KET-NUMBBR In all Key-Numbered Digests ft Indexes 
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A. Cox and Robert W. Byerly, both of New York City, and E. Wal- 
ton Brewington, of Baltimore, Md., for appellant. 

W. H. Small, of New York City (Henry A. Rubino and Herman C. 
Rubino, both of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] Apparently the District Judge 
reached the conclusion that complainant was entitled to continue sell- 
ing under its trade-mark within its own territory, Baltimore and vi- 
cinity and the West Indies while defendant was free to sell under the 
same trade-mark in its teiritory, New York and vicinity. Mudi the 
same result was accomplished, by applying the doctrine of laches, in 
the case of Carroll v. Mcllvaine. Our opinion therein will be found 
in 183 Fed. 22, 105 C. C. A. 314. But in this case we are dealing with 
no question of laches in moving against the defendant as we were in 
the Carroll Case. Trade-mark registered under the statutes of the 
United States is declared upon. The rights which a person obtains 
by registration of a trade-mark under those statutes are coterminous 
with the territory of the United States. 

Upon an application filed January 5, 1906, and which stated that the 
trade-mark had been used continuously in its business since July 1, 
1903, complainant on March IS, 1907, obtained a registered trade-mark 
for the name "Bismarck" applied to packages of beer. The evidence 
shows that certainly since July, 1904, plaintiff has been selling its beer 
continuously under that name. The evidence also indicates that, ex- 
cept for defendant's sales to be referred to later, no beer was sold 
anywhere in the United States subsequent to May, 1904, under the 
name "Bismarck." We have, then, a registered United States trade- 
mark issued to an individual at a time when such individual was and 
for some time had been the only individual selling under that trade- 
mark; subsequent to the issue the same individual continues selling 
his goods under that mark for several years, with no one else selling 
goods under the same mark ; finally, six years after registration, de- 
fendant begins selling under such mark. Manifestly a prima facie case 
of infringement of the statutory trade-mark is made out It is in 
order, then, to consider the defenses. 

In 1912 defendant decided to use the name "Bismarck** as trade- 
mark for beer of its brewing. Quite naturally it apprehended that a 
similar use of the name of the great Chancellor had been made before, 
and undertook to ascertain if this were so. Its investigation seems 
to have been quite carelessly conducted, because it wholly failed to 
discover the registration of complainant's trade-mark in the Patent 
Office in 1907. It did, however, discover, the registration in that office 
of the words "Bismarck Brau" by one Charles Weiler, of Moorestown, 
N. J., on December 8, 1890. Defendant tried to get into communica- 
tion with Weiler, but found he was deceased, whereupon it began to 
market its beer as "Bismarck" in 1913. Subsequently learning of 
complainant's use of tlie trade-mark, it made a further search as to 
the Weiler trade-mark with the following results : Weiler was an em- 
ploye of the Henry MuUer Brewing Company. Apparently neither 
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he nor that company ever sold any beer under the trade-mark. The 
r^stration of Weiler, by mesne assignments, came into the posses- 
sion of the Bergner & Engel Brewing Company, with which the Mul- 
ler Company had amalgamated, but the Bergner & Engel Company has 
never "used the brand of beer known as Bismarck." In November, 
1894, the latter company assigned to Habitch & Co. an exclusive license 
under this Weiler registration to use the trade-mark in the New Eng- 
land States. Habitch & Co. sold beer under this mark until 1900, when 
they amalgamated with other companies to form the Massachusetts 
Breweries Company. The latter company continued to sell beer, under 
the trade-mark until May 26, 1904; since then it has discontinued 
sales. On May 8, 1913, defendant obtained from the Massachusetts 
Brewing Company a. letter purporting to license defendant to use the 
trade-mark on condition that it would guarantee that its products 
would not be sold in New England. 

[2] We are of the opinion that this series of transactions did not 
clothe defendant with title to the Weiler registration, or give it any 
established trade-mark. Since neither Weiler, nor the Muller Com- 
pany, nor the Engel Company ever sold any beer under the trade- 
mark, the "exclusive license" to the Habitch Company, b^ing merely an 
attempted transfer of name, without business or good will, conveyed 
no title. At the best its issuance might estop the Engel Company from 
interfering with sales by the Habitch Company. Since the Habitch 
Company ceased doing business in 1900, and the Massachusetts Com- 
pany ceased selling beer under the trade-mark in 1904, the latter's li- 
cense to defendant was merely an attempt to transfer a name with- 
out any business or good will, and effected nothing. The facts above 
cited do not establish a defense to the prima facie case. 

[3] Defendant also attacks complainant's title to its registered trade- 
mark. It appears that, prior to its application for registration, com- 
plainant, wishing to use the name "Bismarck" and hearing of Weiler's 
registration, applied to the Engel Company and obtained from them 
an assignment thereof, excepting the New England States. Apparently 
it supposed that it thereby acquired some rights, for it at once (in 1904) 
proceeded to sell Bismarck beer. It had really obtained nothing by the 
assignment, since it purported to transfer a name only, without any 
business or good will. Indeed, there was no business or good will for 
the assignor to transfer, since neither Weiler, nor the Muller Com- 
pany, nor the Engel Company had ever sold any "Bismarck beer." 
Thereupon complainant filed application January 5, 1906, for registra- 
tion of the trade-mark "Bismarck" in its own name, on the strength 
of its continuous use since July 1, 1903, with the usual declaration 
that to the best of its knowledge no one else had any right to it. In- 
terference was declared between its application and the Weiler reg- 
istration, and eventually the registered trade-mark here sued on was 
granted May 19, 1907. Why this action of the Patent Office was not 
proper under the circiunstances, and why it did not give to complain- 
ant the usual rights secured to a person who obtains such registration, 
we fail to see. 
229 F.— 35 
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It IS urged that the oflfice was not fully informed as to the assign- 
ment from Engel Company to complainant with its exception of New 
England territory. But if everything here proved had been laid before 
the office, it would have been its duty under the statute to grant the 
registration. By the assignment from the Engel Company ccMnplain- 
ant had obtained nothing, but it showed that certainly since July, 1904, 
it had continuously sold "Bismarck beer" as part of its regular busi- 
ness. The so-called license to the Habitch Company from the Engel 
Company, which never had a Bismarck beer business, conveyed noth- 
ing. The sales of Bismarck beer in New England by Habitch Com- 
pany ceased in 1900, and by Massachusetts Breweries ceased in May, 
1904. So far sis the record shows, no one else in the United States 
was selling beer under such trade-mark, and as exclusive dealer for 
over two years complainant was entitled to his registration. 

The decree is reversed. 



BISTLINE V. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. February 14, 1916.) 

1. Limitation op Actions «=>37(1) — ^Actions fob Damaoes — ^LnciTATioNS. 

Act March 3, 1891, e. 559, § 8, 26 Stat 1093 (Comp. St. 1913, | 4992). pro- 
viding that suits by the United States to vacate and annul any patent 
theretofore issued shall only be brought within five years from the pas- 
sage of that act, and that suits to vacate and annul patents thereafter is- 
sued shall only be brought within six years after the Issuance of the 
patent, had no application to an action at law for damages for the fraud- 
ulent acquisition of land by a patentee and for the subsequent fraudulent 
sale thereof by him to third parties, where it was not sought to vacate or 
annul the patent or recover the lands from the then owners. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. fS 
182, 185; Dec. Dig. <©=>37(1).] 

2. Equity «=s>85 — Limitation of Actions ^=^11 — Actions by the Unhxu 

States. 

The United States are not bound by any statute of limitations nor bar- 
red by any laches of their officers however gross, in a suit brought by 
them as a sovereign government to enforce a public right or assert a public 
interest 

lEd. Note.— For other cases, see Equity, Cent. Dig. § 221; Dec. Dig. 
«&=>85; Limitation of Actions, Cent. Dig. §§ 35-39; Dec. Dig. <8=»11.] 

3. Election of Remedies ^=^11 — ^Necessity of ExisxEnge of Both Rsoicedies. 

The filing of a suit by the government to cancel a patent to land for 
fraud was not an election of remedies, preventing the government from 
bringing an action at law for damages, where, though the suit was 
brought on the theory that defendant was the owner of the patented 
lands, he had in fact conveyed them to third parties prior to the filing of 
the complaint, as there can be no election of remedies, unless two separate 
and distinct remedies are in existence at the time of the commencement 
of the suit or action, and the government was not estopped from pursuing 
a remedy that it was entitled to pursue merely because It had endeavored 
to avail itself of a remedy which had been thought to exist. 

[Ed. Note. — For other cases, see Election o£ Remedies, Cent. Dig. i 14 ; 
Dec Dig. <&=>11.] 

C=:::»For other cases see same topic ft KEY-NUMBER In all Key-Numbered DlgcsU A Indexes 
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4. Judgment «=»570 — Conclusivbness — Judqicbrts Operative as Babt-^udo- 
HENT OF Dismissal. 

Where a suit In equity to cancel a patent to land was dismissed on mo- 
tion of the United States attorney without any hearing or decision on the 
merits, the Judgment of dismissal was not res judicata as to the Issues in- 
volved In an action at law for damages for fraud In procuring the patent 

[Ed. Note.— For other cases, see Judgment, Cent. Dig, §§ 1028-1034, 
1036-1040, 1042-1045, 1165; Dec. Dig. <S=>570.] 

In Error to the District Court of the United States for the East- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action at law by the United States against Joseph B. Bistline 
for damages for alleged false and fraudulent acquisition and sale 
by the defendant of certain public lands of the United States. Judg- 
ment for the United States, and defendant brings error. Affirmed. 

Terrell & Terrell, of Pocatello, Idaho, for plaintiff in error. 
J. L. McClear, U. S. Atty., and J. R. Smead, Asst. U. S. Atty., both 
of Boise, Idaho. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. On April 10, 1911, the Attorney Gen- 
eral of the United States filed a bill in equity in the United States 
Circuit Court for the District of Idaho for the cancellation of a pat- 
ent issued by the United States to the defendant herein on June 30, 
1906, covering certain public lands of the United States situate in tlie 
state of Idaho. To the bill the defendant made answer on May 2, 
1911. On September 17, 1913, the government filed a replication, 
and on the same date, upon motion of the United States attorney, a 
decree was entered dismissing the suit. 

On the day of the dismissal of the suit in equity the United States 
attorney commenced the present action at law against the defendant 
for the recovery of the sum of $8,000 as damages for the alleged false 
and fraudulent acquisition and sale by the defendant of the lands 
granted to him under the patent of June 30, 1906, being the same pat- 
ent which was sought to be canceled by the bill in equity. The de- 
fendant demurred to the complaint on the ground that the facts there- 
in set forth were not sufficient to constitute a cause of action, and, the 
demurrer being overruled, he answered the complaint denying tlie 
allegations of fraud therein set forth, and setting up two affirmative 
defenses by way of pleas in bar : (1) That the facts alleged in the com- 
plaint had been formerly adjudicated and finally determined on the 
merits. (2) That the government had, by commencing and maintain- 
ing the suit in equity, made election between two inconsistent rem- 
edies, and was bound by such election. 

Upon the issues thus raised the case proceeded to trial before a jury, 
and a verdict was rendered against thjs defendant and in favor of the 
United States for the sum of $600, upon which verdict judgment was 
entered. The assignments of error in this court relate to the action 
of the trial court in overruling the defendant's demurrer, in failing to 
give to the jury a peremptory instruction in favor of the defendant, 
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and in giving and refusing to give to the jury certain instructions. 
But they all in different form present the questions raised by the de- 
murrer and the answer, to wit : The sufficiency of the complaint, the 
election of remedies by the government, and prior adjudication of the 
issues. 

[1^ 2] 1. It was alleged in the complaint that the patent in suit was 
issued to the defendant by the United States on June 30, 1906. The 
present action was commenced by the filing of the complaint on Sep- 
tember 17, 1913 — ^more than seven years thereafter. In support of 
its contention that the demurrer should have been sustained, the de- 
fendant invokes section 8 of the act of Congress of March 3, 1891 (26 
Stat. 1093). That section provides as follows : 

"Suits by the United States to vacate and annul any patent heretofore is- 
sued shall only be brought within five years from the passage of this act, and 
suits to vacate and annul patents hereafter issued shall only be brought within 
six years after the date of the issuance of such patents." 

It is sufficient to say that the section has no application to the pres- 
ent case. This is an action at law to recover specific damages for the 
fraudulent acquisition of land by the defendant from the government 
and for the subsequent fraudulent sale thereof by him to third par- 
ties. It is not a suit to vacate or annul a patent. No attempt is being 
made by the government to recover the lands. They are left in the 
hands of the present owners. The act may not by construction be 
extended beyond the boundary fixed by its plain terms. 

"The principle that the United States are not bound by any statute of limi- 
tations, nor barred by any laches of their officers, however gross, in a suit 
brought by them as a sovereign government to enforce a public right, or to 
assert a public interest, is established past aU controversy or doubt" United 
States V. Beebe, 127 U. S. 338, 344, 8 Sup. Ct. 1083, 1086, 32 L. Ed. 121; 
United States v. Inslay, 130 U. S. 263, 266, 9 Sup. Ct 485. 32 L. Ed. 968. 

[3] 2. On the question of election of remedies, it is conceded by 
counsel for the defendant that, in case title to public lands has been 
divested through fraud, the government may either bring a suit in 
equity to cancel the patent, or, at its option, maintain an action at 
law to recover from the wrongdoer the value of the land. But it is 
contended that the option, being once exercised, cannot be revoked, and 
that in the present case the government, by filing the bill in equity for 
cancellation of the patent, forfeited its right to proceed at law for 
the recovery of damages. 

It is a fundamental rule of the doctrine of election of remedies that 
there can be no election, unless two separate and distinct remedies 
are in existence at the time of the commencement of the suit or action. 
The bill in equity in this instance was framed upon the theory (and 
it was so alleged therein) that the defendant at the time of its filing" 
was the owner of the patented lands, and the defendant alone was 
made defendant therein. But it was expressly alleged in the answer 
in the suit in equity that prior to the filing of the complaint the lands 
had been conveyed by the defendant to third parties. That remedy 
was therefore not open to the government at that time, and the suit was 
accordingly dismissed on its motion. The only remedy in existence 



Digitized by 



Google 



SGHROTH V. MOKABGH FENCE CO. 549 

at that time was an action at law for damages, which was immediately 
instituted. The government was not estopped from pursuing a rem- 
edy that it was entitled to pursue, merely because it had endeavored 
to avail itself of a remedy which had been thought to exist. See 
Brown v. Fletcher, 182 Fed. 963, 105 C. C. A. 425. 

[4] 3. The contention that the action in equity was res judicata 
as to the issues involved in the present suit is equally untenable. There 
was no hearing or decision on the merits. The suit was voluntarily 
dismissed upon the motion of the government. A judgment of dis- 
missal based upon the voluntary act of a party is not res judicata. 23 
Cyc. 1230. In Hughes v. United States, 71 U. S. (4 Wall.) 232, 18 L. 
Ed. 303, the rule was stated as follows : 

"In order that a Judgment may constitute a bar to another suit it must be 
rcDdered in a proceeding between the same parties oi* their privies, and the 
pohit of controversy must be the same in both cases, and must be determined 
on its merits. If the first suit was dismissed for defect of pleadings, or par- 
ties, or a misconception of the form of a proceeding, or the want of Jurisdic- 
tion, or was disposed of on any ground which did not go to the merits of the 
action, the Judgment rendered will prove no bar to another suit" 

The judgment of the court below is affirmed. 



SCHROTH V. MONARCH FENCE CO. 

(Cii-cuit Court of Appeals, Sixth Circuit February 11, 1916.) 

No. 2698. 

1. Sales ^=5>45 — ^Rescission fob Fraud — Purchase Without Expectation of 

Payment. 

On May 29th, when a milling company ordered goods from the claim- 
ant to be paid for January 1st following, the milling company was doing 
a large business. It for a long time had been insolvent, but it had excel- 
leut credit at a bank which was its principal creditor, and until August 
18th continued to do business, making regular payments of indebtedness. 
In August the bank failed, forcing the milUng company to close its mill. 
There was nothing to show that the milling company had any reason to 
anticipate the failure of the bank. Held, that the facts did not show that 
tlie goods were purchased without any reasonable expectation of being 
able to pay for them, so as to entitle the claimant to reclaim the goods, 
though the relation of the milling company to the bank was abnormal 
on the part of the bank, and though, the milling company's manager hav- 
ing disappeared, there was no direct testimony on behalf of that com- 
pany that it had a reasonable expectation of being able to pay. 

[Ed. Note. — ^For other cases, see Sales, Cent Dig. § 94; Dec. Dig. ^s^ 
45.] 

2. Bankbuptoy ^=9303 — ^Reclamation Pboceemngs — ^Burden of Proof. 

One seeking to reclaim goods from a trustee in bankruptcy, on the 
ground that they were purchased on credit by the bankrupt while insol- 
vent, without reasonable expectation of being able to pay for them, has 
the burden of showing the fraud alleged. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 458-462; 
Dec. Dig. «=»303.] 
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3. Bankbuptct ^=s>140 — Sales — ^Rescission fob Fbaxjd — ^Pubobabb oif Cbed- 
- IT BY Insolvent. 

Under the rule pertaining in Ohio, or that prevailing in Michigan, a 
seller of goods on credit cannot, in the absence of fraud, reclaim them 
from the buyer's trustee in bankruptcy, though the buyer was insolvent 
at the time of the purchase and the seller was ignorant thereof. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Ettg. §§ 198, 109, 219, 
225 ; Dec. Dig. <S=»140.1 

4. Bankbuptct ^=>140 — Reclamation of Goods Sold on Cbedit. 

The claimant sold goods to a milling company on credit at a time when 
it was insolvent, but was continuing to do business because of a large 
credit extended to it by a bank. Held that, in the absence of any purpose 
on the bank's part to defraud or prejudice those dealing with the milling 
company, the fact that the bank was the milling company's principal cred- 
itor created no equity in claimant's favor, entitling it to reclaim the 
goods so sold from the milling company's trustee in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. M 198, 199, 219, 
225; Dec. Dig. <8=>140.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio; John M. Killits, 
Judge. 

Proceeding by the Monarch Fence Company against George E. 
Schroth, trustee in bankruptcy of the Sycamore Grain & MiUing Com- 
pany. From an order reversing a decision of the referee and allow- 
ing the reclamation of certain property, the trustee appeals. Reversed 
and remanded, with directions. 

George E. Schroth, of Tiffin, Ohio, and David C. Parker and Car- 
ter, Carter & Carter, all of Upper Sandusky, Ohio, for appellant. 
R. V. Sears, of Bucyrus, Ohio, for appellee. 

Before WARRINGTON. KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Appeal from an order allowing recla- 
mation of certain property sold by appellee to the bankrupt, on the 
ground that tfie purchase was fraudulent, in that the purchaser was 
insolvent and had no reasonable expectation of being able to make pay- 
ment when due. The referee was of opinion that the claim of fraud- 
ulent purchase was not made out, and denied the right to reclaim. 
The District Judge took the opposite view, and so reversed the ref- 
eree. 

[1] The case turns upon a determination of the question of fraud- 
ulent intent in the purchase, which question is purely one of fact. 
The goods were ordered May 29, 1913, were delivered July 2, 1913, 
and were to be paid for January 1, 1914. At the time of purchase and 
delivery the milling company was doing a large and' active business. 
It was insolvent in fact, and had been in that condition for a long time 
prior thereto. It had, however, excellent credit at the bank, which was 
its principal creditor. By the bank's failure, which occurred about the 
middle of August, 1913, the milling company's affairs came to an ab- 
rupt crisis, resulting in the immediate closing of the mill on August 
18th, the appointment of a receiver at about that time, and involun- 
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tery bankruptcy proceedings on September 6th. That the milling 
company did Hot anticipate failure in at least the near future is evi- 
denced by the fact that between May 29th and August 18th it con- 
tinued to do business in the regular course ; its receipts and disburse- 
ments during that period being each about $60,000. It made regular 
payments of indebtedness, including $500 paid appellee June 29th upon 
a previous bill. Had the bank not failed, the milling company's credit 
would have continued apparently indefinitely, and it ceased business 
only because of the bank's failure, which the evidence does not in- 
dicate the milling company had any reason to anticipate. These facts, 
on their face, are inconsistent, in our opinion, with a lack of reason- 
able expectation on the part of the milling company of being able to 
pay the bill in question when due. Such conduct was not the natural 
course of a debtor realizing that it stood on the brink of failure. As 
was suggested by the referee, if the evidence presented is sufficient 
to show that the property in question was bought without intent to 
pay for it, the evidence would as clearly show that a purchase made a 
year earlier was likewise fraudulent and without intent to pay, al- 
though it appears that such purchases were all paid for. 

In reaching his conclusion the District Judge was impressed by the 
view that the milling company could not reasonably have expected that 
the existing abnormal relation between it and the bank would continue 
until the bill in question matured, and so must have anticipated its 
own early collapse, and by the fact that no one on the milling com- 
pany's behalf testified directly to a reasonable expectation of being able 
to pay. The disappearance of the milling company's manager at the 
time of its failure made such direct testimony apparently impossible. 
While the considerations which controlled the mind of the judge have 
weight, and while the bank's action in carrying the milling company's 
indebtedness, not only in an excessive amount, but, as it did, largely 
by way of overdrafts, shows an abnormal condition, yet these facts 
do not, in our opinion, outweigh the evidence leading to the conclusion 
reached by the referee. The circumstances are in many respects sim- 
ilar to those which we considered in Kimmerle v. Farr, 189 Fed. 295, 
HI C. C. A. 27 (involving alleged preferential payment), and the rules 
there applied are pertinent here. 

[2,3] It scarcely need be said that the appellee has the burden of 
showing the fraud alleged, and that in its absence the goods in ques- 
tion cannot be reclaimed from the trustee in bankruptcy, notwithstand- 
ing the buyer's insolvency and the seller's ignorance of it, whether the 
transaction is judged by the rule pertaining in Ohio or by that pre- 
vailing in Michigan. Talcott v. Henderson, 31 Ohio St. 162, 27 Am. 
Rep. 501; Skinner v. Michigan Hoop Co., 119 Mich. 467, 472, 78 N. 
W. 547, 75 Am. St. Rep. 413. A careful consideration of the record 
fails to convince us that the milling company was without reasonable 
expectation of paying for the bill in question. 

[4] The fact that the bank is the principal creditor of the milling 
company does not impress us as creating an equity in appellee's fa- 
vor. While the large credit extended to the milling company was 
unbusinesslike, the record does not even tend to show a purpose on 
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the bank's part to defraud or prejudice those who should sell to the 
milling company. 

In our opinion the order of the District Court should be reversed, 
with costs, and the cause remanded, with directions to dismiss the 
petition for reclamation. 



-ETNA LIFE INS. CO. v. PORTLANT) GAS & 00KB CO. 

(Circuit Court of Appeals, Ninth Circuit February 7, 1916.) 

No. 2646. 

Insurance ^=»435— Liability Insurance — ^Risks Assumed — ^"Accidental." 
Defendant insured plaintiff against loss and expense arising from dam- 
ages on account of bodily injuries or death accidentally suffered by plain- 
tiff's employes by reason of a business described in its policy. In the 
course of their work certain employes contracted typhoid fever from 
drinking water furnished them by the employer, who was compelled to 
pay damages to the injured employes. Held, that the workmen were 
bodily injured within the meaning of the policy and such injury was 
accidentally inflicted, as the accident consisted in this unexpected happen- 
ing; "accidental" meaning the happening of something unexpectedly or 
unintentionally. 

[Ed. Note. — ^For other cases, see Insurance, Cent. Dig. | 1144; Dec 
Dig. <&=>435. 

For other definitions, see Words and Phrases, First and Second Series, 
Accidental.] 

In Error to the District Court of the United States for the District 
of Oregon ; Robert S. Bean, Judge. 

Action by the Portland Gas & Coke Company against the .^,tna Life 
Insurance Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

Senn, Eckwall & Recken, of Portland, Or., for plaintiff in error. 
John A. Laing and H. W. Strong, both of Portland, Or., for de- 
fendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. The defendant in error Gas & Coke Com- 
pany, being engaged in the construction of a gas plant on its property 
adjoining the government moorings in Multnomah county. Or., and 
having employed in the work a large number of men, secured from 
the plaintiff in error Insurance Company a policy entitled by the latter 
"Contractor's Employers' Liability Policy," by which, in consideration 
of certain premiums which the case shows the defendant in error paid, 
it agreed to indemnify the assured (within certain amounts within 
which the present case falls) against loss and expense arising or re- 
sulting from claims upon the assured for damages on account of bodily 
injuries or death accidentally suffered, or alleged to have been suffered, 
by an employe or employes of the assured by reason of the business as 
described and conducted at the locations named in the policy, with 
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certain exceptions not applicable here. In the course of the work 
certain of the employes of the Gas & Coke Company contracted typhoid 
fever from the water furnished them by the latter, on account of which 
that company was compelled to pay damages to such injured employes, 
to recover the aggregate amount of which from the Insurance Com- 
pany the present action was brought. And the sole point here pre- 
sented is whether the harm so done to the workmen constituted a bodily 
injury accidentally received or suffered by them, within the meaning 
of the policy in question. 

Of course it is not and cannot be doubted that the workmen were 
bodily injured by the drinking of the water in the course of the work, 
for it contained typhoid germs, which gave them typhoid fever; but 
it is insisted on the part of the plaintiff in error that in drinking the 
water they were but satisfying a natural want, and that in doing so 
there was no accident about it. It is readily conceded, of course, that 
there could be no accident in merely drinking water; but it is just 
as certain that the men would not have drunk it, had they known 
that the water contained typhoid germs. The accident consists in 
that unexpected happening. Among the definitions of the word "ac- 
cidental," in most, if not in all, of the dictionaries, is the happening of 
"something unexpectedly, unintentionally." Suppose, instead of con- 
taining typhoid germs, as in the present case, the water that the em- 
ployes of the assured consumed had contained some of the most viru- 
lent poisons, would any one contend that the injuries resulting there- 
from could not be properly held to have been accidentally inflicted? 
We think not, and yet, in our opinion, there is no substantial distinction 
between the case supposed and the case at bar. 

The policy involved in the case of H. P. Hood & Sons v. Maryland 
Casualty Company, 206 Mass. 223, 92 N, E. 329, 30 L. R. A. (N. S.) 
1192, 138 Am. St. Rep. 379, was similar to that involved in the pres- 
ent case. There one Barry, who was employed by the plaintiff in that 
action as a hostler in its stables, had the care of horses which were 
afterwards found to have been suffering from glanders, and Barry 
was directed to assist in cleaning up the stalls ; no notice being given 
him that the horses had su-fTered from glanders. Subsequently he 
was attacked by that disease, and recovered judgment against the as- 
sured in that case for damages, which the assured paid, and sued the 
msurance company to recover the amount so paid, with costs and 
expenses of suit. In the course of its opinion the court said, among 
other things: 

"The policy Is entitled 'Manufacturer's Employers' Liability Policy.* The 
contract which it contains Is one of Indemnity, In which the defendant en- 
gages to make good to the plaintiff any loss or damage which It may sustain 
by reason of its liability to Its employes for bodily Injuries accidentally 
suffered by them while engaged In doing the work which they were employed 
to do. It Is a kind of insurance that has grown out of modem Industrial and 
business conditions, and It Is Intended to afford full protection to employers 
In aU cases where their employes have accidentally received bodily Injuries 
for which they are liable. It also accomplishes the economic result, wltli 
which, however, we have nothing to do, of distributing more or less widely 
some of the loss or damage which falls on those engaged In Industrial occu- 
pations. It Is to be noted that the policy does not contain the words 'violent 
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and external/ in addition to the word 'accidental/ as is the case in many, U 
not most, accident policies. The insurance is liability insurance, so called, 
and not insurance against accidents. The liability insured against is that Im- 
posed by law upon the assured for damages on account of bodily injuries or 
death accidentally suffered * * * by any employ^.' Although the policy 
contains many conditions, there Is no limitation or exception in regard to the 
kind or nature or cause of the accidents out of which the liability insured 
against may arise. The fact that the accident may have been occasioned 
through negligence on the part of the insured is therefore ImmateriaL" 

After alluding to the fact that Barry suffered bodily injury in con- 
sequence of becoming infected with glanders, as much so as if he had 
had a leg or an arm broken by a kick from a vicious horse, the court 
further said : 

''Was the injury brought about accidentally, within the fair scope and 
meaning of the policy, or was it the result of disease contracted while in the 
employ of the plaintiff, but for which the defendant is not liable? It is clear, 
we think, that the infection which caused the disease from which Barry suffer- 
ed was due to accident It was In the nature of an accident that he was set 
to work upon or cleaning up after horses that had glanders, and it was in 
tlie nature of an accident that he became infected with the disease. The 
language used by Mathew, L. J., in Hlggins v. Campbell & Harrison and 
Turvey v. Brintons, [1904] 1 K. B. 328, 337, where the judgment of the Court 
of Appeal was sustained by the House of Lords (Brintons v. Turvey, [19061 
A. C. 230), though there was a vigorous dissent by Lord Robertson, is appro- 
priate here: 'It was an accident that the workman, in dealing with the wool, 
was brought in contact with that which might infect him With this disease 
of anthrax, and It was a further accident that the disease attacked him.' If 
the disease was the result of an accident, then we do not see why it does not 
follow that the bodily injury which Barry suffered as the result of the disease 
was not accidentally suffered, nor why the case does not come within the 
terms of the policy. The language is *bodlly injuries accidentally suffered.' 
It hardly could be broader. The intention is, as has been said, to afford full 
protection and indemnity to the assured. Any accident that causes bodily in- 
jury in any way is Included. Bodily injury is more commonly associated, per- 
haps, with physical force of some sort, but in the absence of anything in the 
policy limiting it to that we do not see how or why it can or should be so re- 
stricted. A liability growing out of an accident which results in infecting the 
workman with a loathsome and dangerous disease, and thereby causes him 
great and perhaps lasting physical injury, would seem to be as much within 
the spirit and intent of the contract as if the injury had been caused by a 
blow or some other equally obvious manifestation of force." 

Numerous other cases will be found cited by the Supreme Judicial 
Court of Massachusetts in the case referred to, in support of its ruling, 
which we think, as did that court, rest upon sound principles. 

The judgment is affirmed. 



DALLAM V. RBBER, 

In re HBILBKON BROS., Inc. 

(Circuit Court of Appeals, Third Circuit February 12, 1916.) 

No. 2066. 

Bankruptcy ^=?»340 — Claim fob Rent — Suebbndeb of Pbemises. 

After merchants had gone into bankruptcy, their stock had been sold, 
and the premises vacated, with no prospect of a continuance of the busi- 
ness, and there was no property on leased premises to secure payment 
of rent for any further occupation, a clerk in the office of attorneys for 
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the receiver in bankruptcy took the keys for the leased premises to the 
lessor's office and stated that she had been sent by the receiver's attorneys 
and would leave the keys. On being told by the lessor to take them to his 
attorney, she replied that her orders were to leave them at his office, 
whereupon she left them upon a table and left. The keys were immedi- 
ately taken Into the possession of the lessor, who afterwards entered the 
premises, cleaned them out, and displayed thereon a "For Rent" sign, 
which remained thereon until the expiration of the term. Held that, un- 
der the rule recognized in Pennsylvania, it was a question of fact whether 
the surrender of the premises was accepted by the lessor, and findings of 
the referee In bankruptcy and the bankruptcy court that there was such 
an acceptance were not erroneous. 

[Ed. Note.-— For other cases, see Bankruptcy, Cent Dig. § 527; Dec. Dig. 
«=>340.] 

Appeal from the District Court of the United States for tlie East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Proceedings in bankruptcy on a claim by D. E. Dallam, trustee, 
against J. Howard Reber, trustee of the bankrupt estate of Heilbron 
Bros., Incorporated. From a decree disallowing the claim in part, the 
claimant appeals. Affirmed. 

E. M. Finletter and Walter B. Saul, both of Philadelphia, Pa., for 
appellant. 
Alfred Aarons, of Philadelphia, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the administration of the bank- 
rupt estate of Heilbron Bros., Incorporated, a claim for rent was pre- 
sented by the landlord, D. E. Dallam, trustee, and, saving $351.33, 
which was not disputed and was allowed, the balance was denied by 
the referee. On petition to review, the action of the referee was ap- 
proved by the court. Thereupon this appeal was taken. 

The case turns on whether, after bankruptcy, the landlord accepted 
a surrender of the leased premises. The facts on which that question 
depends were stipulated as follows : 

"In June, 1914, Heilbron Bros., Incorporated, a corporation, was the tenant 
of premises 932 Arch street, PhUadelphlfi, under the terms and provisions of 
a lease executed between it as lessee and D. B. Dallam, trustee, as lessor, on 
January 18, 1909. On June 8^ 1914, the goods and chattels of said Heilbron 
Bros., Incorporated, being upon said premises and liable to distress for rent» 
were levied upon by George H. Rahn, deputy sheriff of Philadelphia county^ 
under a writ of fieri facias Issuing out of the municipal court of Philadelphia 
as 6t April term, 1914, No. 368, at the suit of Simon Goldman v. HeUbron 
Bros., Incorporated. Said writ of fieri facias was subsequently stayed by or- 
der of the plaintiff and so returned by the deputy ; no evidence of the levy 
appearing upon the record. On June 9, 1914, a petition in bankruptcy was filed 
and a receiver appointed. On July 1, 1914, a clerk in the office of Wessel & 
Aarons, attorneys for the receiver, entered the office of D. B. Dallam, the les- 
sor, and approached D. E. Dallam, Jr., telling them that she would leave the 
keys for premises 932 Arch street, with which she had been sent by the attor- 
neys for the receiver. D. E'. Dallam told her to take the keys to his attor- 
ney. She replied that her orders were to leave the keys at Mr. Dallam*s office, 
wbereupon she left them upon a table and left the premisea Immediately 
thereafter the keys were taken Into the possession of Air. Dallam, who after- 
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wards entered the premlseSi cleaned them out, and displayed on them a Tor 
Rent' sign, which remained thereon until after the expiration of the tenant's 
term." 

On these facts the referee held the landlord had accepted a sur- 
render of the lease, and his finding was approved by the court We 
thus have in effect two tribunals' reaching the same conclusion. We 
have not been convinced there was error in such finding. While there 
are certain general principles laid down in the Pennsylvania decisions 
on the surrender of leases, each case must be determined on its own 
particular facts and surroundings. Thus we have here the case of 
merchants in a city store gone into bankruptcy. The stock has been 
sold, the premises vacated, and there is no prospect of the continuance 
of the business. The tenant has no further use for the premises, and 
there is no property on them to secure payment of rent for any further 
occupation. We have the further fact, also, that when the keys were 
tendered to the landlord, instead of refusing to receive them, he 
directed them to be taken to his attorney. On this request being re- 
fused, he himself retained them without further objection. These 
and other circumstances bearing on the relation of the parties are 
facts to be considered in determining the real significance of the acts 
of the parties. 

The case therefore resolves itself into the question whether a court 
should refuse to submit the issue of surrender and acceptance to a 
jury. An examination of the Pennsylvania authorities inclines us to 
the view the case was one for a jury. In Auer v. Penn, 99 Pa. 375, 44 
Am. Rep. 114, the landlord coupled his taking the key with a refusal 
to accept a surrender of the lease and notified the tenant he would hold 
him for the rent. Accordingly the court held : 

"When, therefore, the lessor retains the keys, and at the same time notifies 
the lessee that he will hold him for the rent, there is no room for the pre- 
sumption of a surrender." 

Breuckmann v. Twibill, 89 Pa. 58, was an affidavit of defense case. 
In the affidavit of defense the defendant averred certain facts which 
would have been evidence to go to the jury on the question of sur- 
render and acceptance, but omitted to allege there was any acceptance. 
The court, regarding the facts stated as consistent with a landlord 
either accepting or rejecting a surrender, granted judgment for want of 
a sufficient affidavit, saying: 

"The plaintiff in error In his affidavit of defense very carefully avoided al- 
leging that there was a surrender of the lease accepted by the landlord. Cer- 
tain facts are averred, which, standing by themselves, would be evidence from 
which a jury might infer a surrender, but yet entirely consistent with a dis- 
tinct refusal." 

In Gsfrdiner v. Bair, 10 Pa. Super. Ct. 80, the only proof to support 
the alleged acceptance of surrender of the term was that the tenant's 
clerk took the keys to the landlord's agent, who refused to receive 
them. The clerk then took them to the landlord's home, rang the bell, 
and when the latter came to the door handed him an envelope con- 
taining the keys, saying, "The keys of Eighteenth and Wharton," and 
walked away. There was no proof that the landlord knew the clerk, 
or from whom he came. Under these facts the trial court charged: 
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'*The second question of fact that you will have to determine is: Was there 
a surrender of the lease? And in order that there should be a surrender, it 
Is not enough that the tenant gives up the keys, nor is it enough that the land- 
lord takes the keys. The tenant must give up the term, and the landlord, 
or his agent on his behalf, must accept the surrender of the term. And that is 
a question of fact, which I leave to you under the evidence. Did the landlord 
accept the surrender of the term?" 

From these cases it will be seen that the mere fact of the return 
of the keys by the tenant to the landlord, and their retention by him, 
does not in itself constitute a surrender of the term. Where these are 
the only facts, the court will so hold, but where there are other facts 
and circumstances from which an acceptance of surrender might be 
reasonably inferred, then it is the province of a jury to draw the proper 
inference. In this case the referee drew the inference of acceptance 
by the landlord. His finding of fact has commended itself to the court 
below as well as to this court. 
' The decree of the court below is therefore affirmed. 



THE VERA. 

THE MELROSE. 

(Circuit Court of Appeals, First Circuit January 27, 1916.) 

Nos. 1089-1093. 

Costs e=>lSi — ^WrrNxss Fees^-Witnxbses Attending in Mobe Than One 
Suit. 

Under Rev. St. § 848 (Comp. St. 1913, S 1452), providing that, when a 
witness is subpoenaed in more than one cause between the same parties 
at the same court, only one travel fee and one per diem compensation 
shall be allowed for attendance, where, though the District Judge refused 
to consolidate libels in admiralty, they involved substantially the same is- 
sues and were tried as one cause of action on the same testimony, the wit- 
nesses being sworn and testifying but once, and only one decree being en- 
tered, only a single fee should be allowed,' as the libels were within the 
spirit of the statute, if not within its precise terms. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 715-736 ; Dec. Dig. 
€=»184; Witnesses, Cent Dig. § 55.] 

On rehearing on certain questions of costs. Decree amended. 
For former opinion, see 226 Fed. 369, C. C. A. . 

Blodgett, Jones, Bumham & Bingham, of Boston, Mass. (Edward 
E. Blodgett, of Boston, Mass., of counsel), for appellants Pearce and 
others. 

Barry, Wainwright, Thacher & Symmers, of New York City (James 
K. Symmers, of New York City, of counsel), for appellant New Eng- 
land Coal & Coke Co. 

Edward S. Dodge, of Boston, Mass., and Benjamin Thompson, of 
Portland, Me., for appellees. 

Before PUTNAM and BINGHAM, Circuit Judges, and AL- 
DRICH, District Judge. 

^sFor other coses see same topic ft KET-NUMBER in ail Kej-Numbered Digests ft Indexes 
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1 

PER CURIAM. Counsel having been permitted to submit briefs 
on certain questions of costs, on consideration thereof we have dis- 
posed of the same as follows : 

Complaint is made of taxation of costs in Nos. 1091 and 1092, be- 
cause the libelants were permitted to tax witness fees and mileage on 
each libel. It appears that, while there had been an application for a 
consolidation of the libels, they were in fact never consolidated, the 
motion for consolidation having been denied by the District Judge. 
It is claimed that the cases should have been consolidated, and that 
the owners of the Melrose and the Baxter should not be affected by 
the refusal of the District Judge to grant tliis motion for such con- 
solidation. 

The application for an allowance of only a single bill of costs rests 
on section 848 of the Revised Statutes (Comp. St. 1913, § 1452) which 
reads as follows: 

"When a witness Is subpoenaed In more than one cause between the same " 
parties, at the same court, only one travel fee and one per diem compensation 
shall be allowed for attendance." 

This, of course, is an excerpt from the statute, but there is nothing 
in the context which throws any light upon it. The rule is an arti- 
ficial one, and must therefore be applied strictly; and this case does 
not come within the precise terms of the statute. The reference to 
The Gov. Ames, 187 Fed. 40, 109 C. C. A. 94, does not avail us, as that 
case speaks of a different subject-matter from that involved here. 
Nevertheless, as these libels were tried, it becomes, so far as these 
costs are concerned, within the spirit of section 848 of the Revised 
Statutes. The consolidation was in fact effected. The issues on the 
two libels to which we have referred are substantially the same, and 
the two libels were tried as one cause of action. They were heard 
together at the same time and on the same testimony, the witnesses 
being sworn and testifying but once, and one decree was entered re- 
lating to the two. Only a single fee for the attendance and travel of 
each witness should be allowed, to be apportioned between the two 
libels as the libelant may desire. 

The other proposition brought to our attention is one which has 
been before the District Court in this circuit, and even the Circuit 
Court when the Circuit Court sat on appeal; but it never has been 
before us in a manner which commanded our attention. We have at 
times remarked that the practice in this circuit has been to tax travel 
for the distance actually traveled by witnesses, though in excess of 
100 miles from the place of testifying. We have, however, never been 
compelled as an appellate tribunal to meet the question directly ; and 
we find that finally in the present case the complaint of taxation for 
travel of more than 100 miles is not insisted on, so we make no ruling 
about it. 

The petitioners in Nos. 1091 and 1092 may submit amendments to 
the decree or decrees entered in these cases, to bring the taxation of 
costs therein in harmony with the views expressed in this opinion. 
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AMERICAN CAB & FOUNDRY CO. v. SOHACHLEWICH. 

(Circuit Court of Appeals, Eighth Circnit, January 18, 1916.) 

No. 4452. 

Master and See v ant ^=»278 — Actions for Injuries — ^Evidence — ^Res Ipsa 
Loquitur. 

In an employe's action for injuries, the evidence showed that, while he 
was working under a car which was being repaired, a door in the floor of 
the car suddenly opened and fell upon him. There was no evidence tend- 
ing to show what caused the door to fall, or that the employer was negli- 
gent, except such as arose from the falling of the door without plaintiff's 
fault Held, that a verdict for defendant should have been directed, since 
in actions in the federal courts the maxim of **res ipsa loquitur" does not 
apply, where the relationship of master and servant exists, and to hold 
the master responsible for injuries the servant must show by substantive 
proof that the master was negligent in the manner alleged in the com- 
plaint, and that such negligence was the cause of the injury. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. $| 954, 
956-»58, 96(>-969, 971, 972, 977; I>ec. Dig. <8=>278.] 

In Error to the District Court of the United States for the East- 
em District of Missouri ; David P. Dyer, Judge. 

Action by OnuflFrey Schachlewich against the American Car & 
Foundry Company. Judgment for plaintiff, and defendant brings er- 
ror. Reversed, with directions. 

William R. Gentry, of St. Louis, Mo. (M. F. Watts, Edwin W. Lee, 
and G. A. Orth, all of St. Louis, Mo., on the brief), for plaintiff in 
error. 

Emerson E. Schnepp, of St. Louis, Mo. (Sigmund S'Renco, of St. 
Louis, Mo., on the brief), for defendant in error. 

Before ADAMS and GARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. The defendant in error brought this 
action against the plaintiff in error to recover damages for personal 
injuries sustained by him while in the employ of the plaintiff in error. 
He alleges in his petition that he was required by the defendant's 
foreman to work underneath a car which was being repaired, and 
that the car was so constructed that a door in the floor opened outward, 
and that whilst he was engaged in his work said door suddenly open- 
ed and fell upon his arm, inflicting injuries upon it. It was further 
alleged that the door was usually held in place by a bar, but that the 
bar was not, on the occasion in question, adjusted so as to projept 
over the edge of the door, but the door was held in place only by an 
accumulaticMi of ice, which permitted the door to fall. It was further 
alleged that the plaintiff was unfamiliar with the construction of said 
car and did not know of the condition of said door, but that defend- 
ant's foreman in charge of the worli knew of it, or could have known 
of it by the exercise of ordinary care, and could have prevented the 
falling of the door and injuring of the plaintiff,, but that he negligently 

9=>For other cases see same topic & KSY-NUMBER In aU fCey^-Nunbered PiKSsts & Indexes 
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failed to put said door in a safe condition, failed to apprise plaintiff 
of the dangerous condition, and failed and neglected to provide a safe 
place for plaintiff to do the repair work on the said car, all of which 
acts of negligence directly caused plaintiff's injuries. 

The answer was a general denial. The evidence introduced on 
the part of the plaintiff tended to show that he was in the employ of 
the defendant, and that while he was working under a car, as alleged 
in the petition, the door suddenly fell upon his arm, inflicting the in- 
juries complained of. There was no evidence whatever tending to 
show what caused the door to fall, or that the defendant was guilty 
of any negligence, except such as arises from the fact that the door fell 
without any fault of the plaintiff. The defendant requested a peremp- 
tory instruction in its favor, which the court refused. The defendant 
introduced no evidence. The jury returned a verdict in favor of the 
plaintiff. 

The only question involved is whether the court erred in refusing 
a directed verdict in favor of the defendant, as requested. It is the 
established law of the courts of the United States that, to hold a 
master responsible for injuries to a servant, the servant must show 
by substantive proof that the master was negligent in the manner al- 
leged in the complaint, and that such negligence was the cause of the 
injury. The maxim of *'res ipsa loquitur" does not apply where the 
relationship of master and servant exists. Patton v. Texas & Pacific 
Railroad Company, 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361 ; 
Looney v. Metropolitan Railroad, 200 U. S. 480, 26 Sup. Ct. 303, 50 
L. Ed. 564; American Car & Foundry Company v. Dietz, 121 C. 
C. A. 593, 203 Fed. 469. In the opinion of the writer of this c^inion, 
all that can be said in favor of this rule is that it has the sanction 
of age, and the rule of stare decisis does not permit the courts to 
disregard it. The law-making department of the government alone can 
change the rule. 

The court erred in refusing to direct a verdict as requested by the 
plaintiff in error, and the cause is reversed, with directions to grant 
a new trial. 



PENNSYLVANIA RUBBER CO. v. DREADNATJGHT TIRE & RUBBER CO. 

(Circuit Court of Appeals, Third Circuit February 12, 1916.) 

No. 2054. 

1. Tbade-Mabka and Tbade-Names ^=»79— Unlawfui. Competition. 

Where a bill alleging unfair competition made no mention of any trade- 
marks of complainant, or the violation thereof, and it appeared that, 
when complainant called defendant's attention to defendant's alleged vio- 
lation of its rights, no mention was made of the use of any alleged 
tnide-mark, the case would be treated as one of alleged unfair competi- 
tion, though argued as though it involved a trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 89, 90; Dec. Dig. <8=a>79.] 

^ss>FoT other oases see s&me tepio & KEY-NUMBER in all Key-Numbered DlgesU & Indexes 
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2, Tbade-Mabks AND Tradb-Names <$»98 — Unfaib Competition — Imitation. 

"Vyhere it did not appear that any intending purchaser of complainant's 

automobile tire had been misled, or could be misled, by the markings of 

defendant's tire, into buying defendant's tire under the belief that he was 

getting complainant's, no case of unfair competition was established. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 1(H~106; Dea Dig. <8=>93.] 

Appeal from the District Court of the United States for the Dis- 
trict of Delaware;- Edward G. Bradford, Judge. 

Suit by the Pennsylvania Rubber Company against the Dreadnaught 
Tire & Rubber Company. From a decree (225 Fed. 138) for com- 
plainant for insufficient relief, it appeals. Affirmed. 

Christy & Christy, of Pittsburgh, Pa., and Ward, Gray & Neary, 
of Wilmington, Del., for appellant. 

Harry E. Karr, of Baltimore, Md., and Marvel, Marvel & Wolcott, 
of Wilmington, Del., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 

Judges. 

PER CURIAM. [1] In this bill the Pennsylvania Rubber Com- 
pany, averring itself a corporation of Pennsylvania, and the amount 
in controversy exceeding $3,000, charged the Dreadnaught Tire & Rub- 
ber Company with unfair competition in the sale of automobile tires. 
Although the case was discussed in this court as involving a 
trade-mark, it will be observed that no mention of any trade-marks 
of complainant, or the violation thereof, are alleged in the bill, and, 
as noted in the opinion below, when the plaintiff called the defend- 
ant's attention to the alleged violation of its rights, no mention was 
made of the use of any alleged trade-mark. Accordingly, we treat 
the case as one of alleged unfair competition. 

On final hearing, the court below, in an opinion reported at 225 Fed. 
138, held the Dreadnaught Company was guilty of unfair competition 
in its markings and sale of certain tires known in the trade as "sec- 
onds," and entered a perpetual injunction enjoining such markings. 
From this part of the decree the Dreadnaught Company has not ap- 
pealed. As to tbe other acts complained of, viz., the sale of other tires, 
the court held "that, unless in connection with the sale and disposition 
of the defendant's 'seconds,' the bill cannot be sustained," and en- 
tered a decree "th^t in other respects the bill of complaint be and the 
same is hereby dismissed." From such part of the decree the plain- 
tiff took this appeal. 

[2] The testimony has had our careful attention, for the case turns 
on the question whether the markings on the defendant's tires caused 
confusion of product or misleading of customers. The proofs fail 
to show that any intended purchaser of complainant's tire has been 
misled, and we are satisfied that no purchaser could be misled by de- 
fendant's markings into buying one of defendant's tires under the 
belief he was getting complainant's. In that regard. Judge Bradford 
well said : 

«=>For other cases see same topic & KEY-NUMBER In all Key-Numbered DlgMts A Indexes 
229 F.— 36 
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"The package containing the complainant's tire has on each side in large 
and unmistakable type the word 'Pennsylvania* in connection with the mono- 
gram hereinbefore mentioned. The package containing the defendant's tire is 
of a different color and has running completely around its periphery the words 
and figures 'Dreadnaught Tires 5000 Miles' several times repeated. It is quite 
as difficult to conceive that any ordinarily intelligent and careful purchaser 
should be misled by the package of the defendant into a false belief as to its 
contents as that he should be deceived by seeing the defendant's tire when 
unwrapped. There is not the slightest evidence so far as the appearance of 
the defendant's tire or Its package is concerned of any design or intention on 
its part that either of them should be mistaken for the tire or package of the 
complainant. It Is further to be observed that it is reasonable to expect clos- 
er attention on the part of a retail purchaser to such articles as automobile 
tires than to pocket knives or packages of chewing gum. Further, nowhere 
in the circulars, advertisements or other literature of the defendant is there 
disclosed anything Intended or calculated to deceive or create confusion 
in the minds of the purchasing public as to the origin or ownership of 
its tires. Distinguishing words are so used as to prevent deception or mis- 
understanding. Still further, it does not appear from the evidence that there 
was any case in which one desiring to purchase the complainant's tire was 
misled into a belief by the appearance of the defendant's tire or its package 
that the defendant's tire was that of the complainant. I am satisfied that 
unless in connection with the sale and disposition of the defendant's 'seconds' 
the bill cannot be sustained." 

No present or prospective confusion of product being shown, and 
the court below having fully and satisfactorily discussed the case, 
we refrain from needless repetition and restrict ourselves to adopting 
its opinion and affirming its decree, with this addition, that the bill be 
dismissed without prejudice to complainant's right to renew the same, 
if any confusion of goods should hereafter develop in the course of 
trade. 



PACIFIC MAIL S. S. CO. v. BALDERACH. 

(Circuit Court of Appeals, Fifth Circuit February 7, 1916.) 

No. 2778. 

1. COTJBTS ^=»405 — ClRCTJIT COXTRT OP APPEALS — JUBISDIOnoIT — ^AMOUNT IN- 

VOLVED. 

Where, in an action in the District Court for the Canal Zone, the 
amount sued for was over $14,000, a verdict was rendered for plaintiff for 
$930.60, a counterclaim was interposed by defendant of $421.95, which did 
not appear to have been passed upon by the jury, and the plaintiff in er- 
ror submitted in the court below an affidavit that the amount in contro- 
versy exceeded $1,000, the amount involved was sufficient to give the Cir- 
cuit Court of Appeals jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent Dig. ft 1097-1099, 1101, 
1108; Dec. Dig. <&=>405.] 

2. Appeal and Error «=>695 — Record — Sufficiency to Show Error. 

The refusal to charge the jury not to consider onfe of the claims assert- 
ed in plaintiff's complaint, because of the absence of any evidence in Its 
support, was not shown to be erroneous, where the bill of exceptions did 
not purport to set out all, or the substance of all, the evidence offered to 
support such claim. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §S 2911- 
2914 ; Dec. Dig. <&=>695.] 

^=»For other cases see same toplo & KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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In Error to the District Court of the United States for the Canal 
Zone; William H. Jackson, Judge. 

Action by Alfred L. Balderach against the Pacific Mail Steamship 
Company. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 

Donelson Caffery and Lamar C. Quintero, both of New Orleans, 
La. (Caffery, Quintero & Brumby, of Franklin, La., on the brief), 
for plaintiff in error. 

Felix E. Porter, of Ancon, Canal Zone, for defendant in error. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. [1] A motion is made to dismiss this case on 
the ground that the amount involved is not sufficient to give this court 
jurisdiction. The amount sued for was $14,332.23. The verdict of 
the jury in favor of the plaintiff was for $930.60. The defendant 
(plamtiff in error here) made a counterclaim of $421.95, which does 
not appear to have been passed upon by the jury. The record shows 
that the plaintiff in error submitted in the court below an affidavit 
that "the amount in controversy in said cause is in excess of $1,000." 
The motion to dismiss is overruled. See Clark v. Sidway, 142 U. 
S. 682, 12 Sup. Ct. 327, 35 L. Ed. 1157. 

[2] It may be assumed, without it being decided, that the instru- 
ment set out as a bill of exceptions was duly made a part of the record 
presented for review, as the result is the same in either event; an 
exammation of that instrument having led us to the conclusSon 
that it does not show the commission of any reversible error. The 
principal assignment of error directed against action by the court 
shown only by that instrument is based upon a refusal of a request 
to charge the jury not to consider one of the claims asserted in the 
complaint, because of the absence of any evidence to support that 
claim. The instrument does not purport to set out all, or the sub- 
stance of all, the evidence offered to support the claim referred to. 
For anything that is made to appear, that claim may have been well 
supported by evidence proper to be submitted to the jury. The re- 
sult is that there is a failure to show that the court erred in refusing 
the requested instruction. We find no reversible error in the record. 

Judgment affirmed. 
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NATIONAL BRAKE & ELECTRIC CO. v. CHBISTENSBN et aL 

(Circuit Court of Appeals, Seventh Circuit October 5^ 1915. Hehearlng 
Denied January 3, 1916.) 

No. 2163. 

1. Patents <S=>139— Subbkndeb fob Cancellation — ^Bbissuid — ^Infobicalitt 

OF Pbocedube. 

The surrender of a patent for cancellation because of an error therein 
is conditioned on the grant of a valid legal substitute, and if for any reason 
the commissioner was without authority to issue the second the cancella- 
tion of the first is ineffective. In such case, although not so applied for, 
the second patent might properly have been designated as a reissue, and 
the fact that it was not, but was granted for the full term from date of 
Issue, does not render it invalid. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 204; Dec. Dig. 
«5=>139.] 

2. Patents ^=»328 — ^Validity and Infbingement — Combined Aib Pump and 

Electbio Motob. 

The Christensen patent, No. 635,280, for a combined air pump and 
electric motor specially designed for use in connection with air brakes 
for railway and electric cars, claims 1, 3, and 4 being for the complete 
structure, and claim 2 for the pump alone, held not anticipated, valid, 
and infringed as to each claim. 

3. Patents ^s>157 — Constbuction of Claims — ^**ArrACHED.*' 

While the word "attached," used in a patent, conveys primarily the 
conception of a union of one piece to another, but detachable therefrom, 
it is also properly used to describe the relation between two parts of a 
single structure, each having its own function, whether Integral or origi- 
nally separate and then joined together, and in the latter case irrespec- 
tive of whether or not the parts are detachable without Injury. 

[Ed. Note.— For other cases, see Patents, Cent Dig. {§ 229-232; Dec 
Dig. «=»157. 

For other definitions, see Words and Phrases^ First and Second Series, 
Attach.] 

Appeal frcMii the District Court of the United States for the East- 
ern District of Wisconsin ; Ferdinand A. Geiger, Judge. 

Suit in equity by Niels A. Christensen and the AUis-Chalmers Com- 
pany against the National Brake & Electric Company. Decree for 
complainants, and defendant appeals. Affirmed. 

Charles A. Brown, of Chicago, 111., and Thomas B. Kerr and J. 
Snowden Bell, both of New York City, for appellant. 

Joseph B. Cotton, of Duluth, Minn., William R. Rummler, of Chi- 
cago, 111., Willet M. Spooner, of Milwaukee, Wis., and James T. Wat- 
son, of Duluth, Minn., for appellees. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. Letters patent No. 621,324 were issued 
March 21, 1899. Included therein was a sheet of drawings which had 

^=»For other cases see same topic & KET-NUMRER in all Key-Numbered Digests A Indexes 
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formed part of the original application, but had been eliminated there- 
from and made part of a separate application after a division. The 
patentee at once rejected the letters patent, returned them for can- 
cellation, and because of the error there was issued to him letters 
patent No. 635,280 on October 17, 1899. The latter patent in terms 
ran for 17 years from its date. 

Suit was begun on both patents, alleging an infringement of the in- 
vention, and asking that, if the latter should be deemed invalid because 
not issued in conformity with the reissue statute (R. S. § 4916 [Comp. 
St. 1913, § 9461]), the attempted cancellation of the former should be 
deemed a nullity. 

The four claims of the patent, all of which are here involved, read 
as follows : 

"1. In a combined air pump and electric motor the combination of the frame 
taaying a chamber adapted to contain oil, a shaft provided with a crank or 
eccentric Inclosed In said chamber, a cyUnder formed with or attached to said 
frame and opening at one end into said chamber, a piston fitted to work in 
said cylinder and connected with said crank or eccentric, a motor base at- 
tached to said frame and forming a cover for said oil chamber, an armature 
supported upon said base and connected by gears with said crank shaft, and 
a gear case attached to said frame and motor base and forming therewith 
an Indosure for said gears and a receptacle for holding oil, said frame, gear 
case and motor base completely inclosing and protecting the driving connec- 
tion of the pump and the crank shaft terminating within said gear case, 
whereby a stuffing box therefor is dispensed with, substantially as and for 
the purposes set forth. 

"2. In a pump the combination with a frame or case formed or provided 
with a closed chamber adapted to exclude dirt and to contain oil, a shaft 
having bearings In said frame or case and provided with a crank or eccentric 
within said chamber, a cyUnder formed with or attached to said frame or 
case, a piston fitted to work In said cylinder and connected with said crank or 
eccentric, a shaft mounted on said frame or case and connected by gearing 
with said crank shaft, and a gear case forming an oil-tlght closure over said 
gearing and the end of the crank shaft with which the driving connection of 
the pump is made, whereby a stuffing box for said crank shaft is dispensed 
with, substantially as and for the purposes set forth. 

"3. The combination of a frame provided with boxes and formed with an 
oil chamber or well between said boxes, a shaft supported in said boxes and 
provided between them with a crank or eccentric, a cylinder attached to said 
frame and opening at one end Into the oil chamber or well therein, a piston 
fitted in said cylinder and connected with said crank or eccentric, a motor 
base mounted upon said frame and forming a closure for said chamber, an 
armature shaft supi>orted in bearings upon said base parallel with said 
crank shaft, and provided at one end with a pinion which meshes with a 
gear on the crank, shaft, and a case Inclosing said pinion and gear forming a 
receptacle for holding oil, a part of said case over said pinion being detach- 
able, substantially as and for the purposes set forth. 

"4. The combination of a frame formed with an oil well or chamber and pro- 
vided with boxes in communication with said chamber, a shaft supported in 
said boxes and provided with a crank or eccentric, a cylinder attached to 
said frame and <^)ening at one end into said oil chamber, a piston fitted in 
said cylinder and connected with said crank or eccentric, an electric motor 
mounted upon said frame and comprising a base which covers said oil chamber 
and is provided on the upper side with oil wells and box housings having de- 
tadiable caps and with an armature housing and yoke having also a detachr 
able cap, an armature and Its shaft supported in said housings parallel with 
the crank shaft and provided at one end with a pinion which meshes with 
a gear on said crank shaft, and a gear case forming an oil receptacle and 
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COMPLAINANTS'. 
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composed of two parts, one attached to the frame and motor base, and the 
other to and removable with the cap of the adjacent box housing, substantially 
as and for the purposes set forth." 

As stated in the specifications, the main object of the invention was: 

"To provide within small compass or in compact form a combined pump 
and motor of simple and durable construction that will not be affected by 
dust, mud, ice, or snow, that will be efficient and economical in operation, and 
that will require- little attention." 

The particular use of the combined pump and motor was, as further 
stated therein : 

"In connection with air brakes for railway cars on which the pump and 
motor are usually exposed to dust, mud, and snow, and the working parts 
if unprotected soon become worn and inoperative, besides requiring constant or 
frequent attention." 

Complainants' and defendant's devices are shown in the following 
drawings : 

The modern electric trolley car re- 
quires for efficient operation a brake 
operated by compressed air. The air 
pump or compressor maintains a sup- 
ply of air under heavy pressure, avail- 
able when the brake is to be applied. 
An electric motor is advisable, mas- 
much as the same electric current that 
supplies the car can give the motive 
power to operate the pump. Combin- 
ing motor and pump is essential for 
compactness ; thoroughly inclosing the 
parts enables the device to be placed 
in what is economically the best place, 
underneath the car, without endan- 
gering the construction and operation 
from the dirt, snow, and ice that gath- 
er about it. The pfoblem presented 
to Christensen was to secure this com- 
pactness, efficiency of operation, du- 
rability of the parts, and, despite its 
location, accessibility for repairs. No 
device then on the market operated 
satisfactorily. Christensen*s structure 
solved the problem. The evidence 
clearly establishes that it met an im- 
mediate need, and was extensively 
adopted both in the United States and 
in other countries; that appellant, 
having become the purchaser of the 
works of a corporation, organized by 
the inventor for the manufacture of 
the device, through a bankruptcy sale, 
continued the manufacture under a 
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license from 1905 until December, 1906; that it then canceled the 
license and began to manufacture the alleged infringing equipment 
The case is before us on appeal from a decree of the District Court, 
holding the patent valid and infringed as to all of the claims* 



DEFENDANT'S. 
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[1] 1. It IS of no moment which of the two patents be held to be 
in force. The surrender for cancellation of the one was conditioned 
upon the grant of a valid legal substitute. If the Commissioner of 
Patents was without authority to issue the second, then, in our judg- . 
ment, his action in canceling the first must be deemed legally inef- 
fective. We agree, however, with the learned trial judge that, while 
Christensen's procedure did not aim at a reissue, the situation is iden- 
tical with that presented on an application for reissue, and that, with- 
out formal application, the later patent might have been designated as 
a reissue. This is a case of a pure clerical error, not of double pat- 
enting. While two documents have been issued, there is but a single 
grant of one and the same right to the same person. 

That the second patent was erroneously granted for a term of 17 
years from its date does not nullify it. The law itself prescribes the 
term of a patent; 17 years is the maximum. It may for several rea- 
sons expire at an earlier date. The failure properly to limit the term 
no more affects the validity in this case than it does in a case where, 
because of a prior foreign patent having a shorter term, the United 
States patent by law expires before the end of the 17 years specified 
in the document. 

[2] 2. Claims 1, 3, and 4 are for the complete structure; claim 
2 is for the pump alone. The several defenses will be considered sep- 
arately as to these two classes of claims. 

(a) As to claims 1, 3, and 4 : Concededly there is no direct anticipa- 
tion. Novelty and invention in combining old elements is not con- 
troverted, if the claims be limited to the form indicated in the draw- 
ings and in the literal language of the claims ; but, in that event, in- 
fringement is denied. 

The conceded element of novelty is the creation of a unitary struc- 
ture, instead of a mere aggregation of air pump and electric motor 
by the use of the motor base for a cover of the compressor; that is, 
by the use of a single piece of metal. This, defendant says, alone 
saves the structure from the charge of aggregation. It admits tliat 
thereby, in addition to slightly greater compactness and a readier ac- 
cessibility to the compressor parts, valuable in cleaning and repairing, 
the cooling of the motor by the direct splashing of the oil in the com- 
pressor on this single metal sheet is obtained. It is important for 
the durability and efficiency of the motor that the heat therein be re- 
duced as far as possible. 

In defendant's structure, the metal sheets forming the motor base 
and compressor cover are bolted separately to their respective com- 
partments. The air space between them is, in actual practice, only 
^/i« to '/is of an inch, and is not uniform in any one machine. De- 
fendant claims that its motor is cooled by means of this air space, and 
that thus it secures an identical result without infringement, through 
the use both of a different construction and a different method. This 
is based on the theory that the space is a medium through which cool- 
ing air circulates and an insulator by which the heat of tihe compressor 
compartment is prevented from passing to the motor parts. 
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The thinness and lack of uniformity of the air space, and particu- 
larly its tendency to fill with dirt and mud, however, practically nullify 
its usefulness as an air circulating medium ; the tests, moreover, dem- 
onstrate the falsity of the insulation theory, upheld by one of de- 
fendant's experts. They prove conclusively that more heat is gen- 
erated in the motor than in the compressor compartment, and that, 
therefore, in so far as the air space could fulfill its alleged function 
of insulation, it would check the desirable conduction of heat from 
the motor parts ; it would act detrimentally, not beneficially. 

The union of the motor and compressor boxes by a single sheet of 
metal serves, however, another function than that of enabling the 
splashed oil to act as a motor cooling medium. The metal sheet con- 
nection is a heat conductor; through it some of the greater heat of 
the motor compartment is conducted to the compressor chamber and 
dissipated. And this same function is attained in the same way in de- 
fendant's structure, for while it purports to separate the two sheets 
by a worse than useless air space, it actually joins them together by 
the bolts and bosses, and also, when in operation, by the dirt and mud 
that gathers in the space. These form a heat conductor less efficient, 
but substantially equivalent, to complainant's single metal sheet. 

We can see in defendant's structure merely an attempt to evade 
complainant's patent by first dividing the one sheet of metal into two 
parts without any reason therefor, and at the sacrifice of the desirable 
results of greater compactness and accessibility to the parts, and by 
then separating these two parts for an alleged purpose which, far 
from being attained, is reduced or lost in the measure that the inter- 
vening space actually remains an air chamber. If one plate were 
cast, and a center space cored out, this piece of metal would be literally 
both motor base and compressor cover. Infringement is not avoided 
by completing the separation and then partially reuniting the parts. 

Christensen himself made 120 devices, having the base cover in two 
parts with a space between ; but, as he says, he "abandoned" it be- 
cause of its inferiority. This, however, was after his application had 
been filed ; the so-called "abandonment" involved merely the practical 
substitution of the preferable for the less desirable form ; it was not 
a legal abandonment to the public of any rights covered by his ap- 
plication and secured to him by the patent issued thereon. 

Even if complainants are to be restricted to a very narrow range 
of equivalents, defendant's two plates joined by bolts and bosses, 
though separated in part, must be deemed substantially equivalent to 
complainants' single plate. The gear case is variously described. 
Claim 1 reads: 

"A gear case attached to said frame and motor base and forming therewith 
an Inclosure for said gear and a receptacle for holding oil, said frame, gear 
case and motor base completely inclosing and protecting the drlTlng connection 
of the pump and the crank shaft terminating within said gear case,* whereby 
a stuffing box therefor is dispensed with." 

Claim 3: 

**A case inclosing said pinion and gear forming a receptacle for holding 
oU, a part of said case over said pinion being detachable." 



Digitized by 



Google 



570 229 FEDBRAL RBPOBTBB 

Claim 4: 

"A gear case forming an oil rieceptacle and composed of two parts, one at- 
tached to the frame and motor base, and the other t<y and removable with the 
cap of the adjacent box housing, substantially as and for the purposes set 
forth," 

Defendant's gear case is cast in part at least integrally with the 
pump box, and is thus not a completely detachable attachment For 
the reasons which we shall state in considering claim 2, infringement 
is not thereby avoided. Claims 1, 3, and 4 were therefore properly held 
valid and infringed. 

(b) As to claim 2 : This claim is for the pump alone. Anticipation, 
lack of invention, and noninfringement are the defenses urged. 

(aa) As to infringement: The two gear cases differ, in that com- 
plainants' is a separate casting, attached detachably to the frame A 
by bolts, whereas defendant's is cast integrally as part of the crank 
case up to the cover with an opening through which the upper part 
of the spur gear passes, and above that, integrally as part of the motor 
case. 

While defendant's compressor and gear chambers thus form one and 
not (like complainants') two compartments, they may be separated in 
defendant's device, so as to permit the use of different oils in the two 
chambers, and the two chambers in complainants' device are in fact 
so connected as to permit the use of the same oil in both chambers. 
Thus, whether so cast as to form one or two chambers, separation or 
connection is feasible in both; with their detached caps and covers 
they form in practically equal measure an oil-tight closure over the 
gearing and the end of the crank shaft, thus dispensing with the stuffing 
box for the crank shaft ; irrespective of the number of separate pieces 
of metal of which they are composed or of the presence or absence 
of complete detachability from the rest of the structure, they have the 
same function of inclosing and protecting all the working parts of 
the transmission and of permitting the use of the same or different 
oils for the compressor parts and the gears. Defendant secures no 
new function by its construction; it loses some of complainants' ad- 
vantages of easier access for alignment of the shafts and adjustment 
of gears. The two are substantially equivalent, unless complainants 
are to be limited to a detachably attached gear case. 

[3] While the word "attached," which is used in claims 1, 3, and 
4, conveys primarily the conception of a union of one piece to an- 
other, but detachable therefrom, it is also properly used to describe the 
relation between two parts of a single structure, each having its own 
function, whether cast integrally, or originally separate and tlien joined 
together, and, in the latter case, irrespective of whether or not the 
parts are detachable without injury to one or both. And h, compari- 
son of the several claims indicates that Christensen used the word 
in its broadest meaning, as including the relation to the rest of the 
structure of a case which was either separate and detachable from or 
a portion of which was cast integrally with the crank case. In claim 
3, in which the gear case is not specifically stated to be attached to 
the frame, its cover is described as detachable ; and in claim 4, while 
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one part of the case is described as attached to the frame and motor 
base, the other part is stated not only to be attached to but to be re- 
movable from the adjacent box housing. 

So far, however, as claim 2 is concerned, the gear casing, while 
stated as an element, is not further described as to its attachment to 
or detachment from the other parts of the device. There is no lim- 
itation, other than that it forms part of a unitary structure. That 
the drawings and specifications show a detachably attached case indi- 
cates merely the preferred constructicHi ; it does not Hmit the claims 
to that form. In a somewhat analogous case the court said, in Na- 
tional Tube Co. V. Mark, 216 Fed. 507, 133 C. C. A. 13 (C. C. A. 6th 
Circuit) : 

"We find nothing npon the face of the patent requiring the claim to be 
limited to rolls which had these fianges attached to and integral with the 
rolls. It is true that neither by drawing nor specification does Fell suggest 
tbe performance of this function by stationary parts of the frame, but this 
is not necessary. In the absence of something clearly showing that the 
patentee did intend to have his grant confined to a specific form, a broad and 
generic claim may rightfully stand on a mere specific disclosure; and the 
invaUdity of such a claim (if it is invaUd) will result, not from the appUcant's 
failure to use more sweeping language in his specification, but from the state 
of the art limiting the actual invention. The claims are part of the descrip- 
tion required by statute, and in them, and not in that part of the description 
which is now commonly called 'specification,* is the proper place In which to 
define the breadth of the invention, as was most accurately apprehended by 
FeU*s solicitor when he (though quite unnecessarily) said that various changes 
might be made 'without departing from my invention as defined by the 
appended claims.* " 

The specifications, moreover, specifically state : 

"It is obvious that various modifications in the details of construction and 
arrangement of parts may be made within the spirit and intended scope of 
my invention." 

The concluding words of the claims, "substantially as and for the 
purposes set forth," are, if possible, even weaker than the phrase **sub- 
stantially as described" (very fully considered in National Tube Co. v. 
Mark, supra) to indicate a limitation of the claim to the preferred 
form shown in the drawings and specifications. There is noth'ing in 
the history of this claim in the Patent Office which limits complain- 
ants to a detachably attached case. 

(bb) As to anticipation : The nearest reference is claimed and con- 
ceded to be the Ward patent, No. 443,020, for refrigerating apparatus. 
The compact form of structure necessitated by the use for which 
the complainants' device is primarily designed makes the complain- 
ants' arrangement of the parts essential. Ward's machine, designed 
for a totally different purpose, enables him to locate the gearing, which 
connects the driving shaft and the crank shaft, between the bearings, 
at the middle instead of at the end of the shaft, and to place the cranks 
on the ends. The gearing is partitioned off; no splashing effect of 
the oil from the gears onto the crank or vice versa, is possible. More- 
over, these partitions form an inclosing gear case separating the crank 
compartments into two separate chambers ; neither end of the crank 
shaft terminates in and is inclosed by this gear casing; intermittent 
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lubrication is provided for these two crank chambers by openings in 
the top of the case. There could be no cooling effect of any oil on 
the working fluid or on the motor, as there is when, in accordance 
with the specifications and the other claims, the motor base covers 
the Christensen pump chamber. 

In the next nearest reference, the General Electric Company's du- 
plex electric sinking pump, described in 21 Electrical World, 380 
(ISQS'), there is no communication between the gear and the crank 
chamoers, so that the oil in one cannot flow into the other. 

While an inclosed gear chamber, obviating the need of a stuffing 
box for the crank shaft end, is shown by the Grillenberger patent, 
209,673, and other references, to be old, its use in a pump like com- 
plainants', designed or adaptable for the purposes to which it is to be 
put, and separably united, as this is, with the compwessor chamber, has 
not been anticipated. 

(cc) As to invention: The line between mechanical and inventive 
genius is often difficult to draw. This structure met a great need; 
highly skilled engineers familiar with the old elements failed thus to 
utilize them ; the bringing* of them together in this compact, ingenious 
form concededly amounted to invention. True, this applies to the 
combination of motor and pump ; claim 2 is limited to the pump alone. 
The pump, however, necessarily requires some motive power ; for the 
purposes for which it was primarily designed, the electric motor obvi- 
ously was the only one that would be selected. The combination of 
(a) An oil-holding, gear-inclosing case in which the one end of the 
crank shaft terminated and by which it was protected, dispensing with 
the undesirable stuffing box, and (b) The compressor case with its parts 
so arranged as to utilize the oil for both lubricating and cooling purpos- 
es, if the motor should be attached to the pumps as stated in the other 
claims, united in such a way as to secure the highly desirable compact- 
ness, ready accessibility to the parts, and adaptability, through their 
possible comiection, to the flow of the same lubricant from one to the 
other, or by their possible separation, to the use of a different lubricant 
for each of them, required more than mere mechanical skill. No pump 
is shown to have anticipated Christensen's ; none was adapted to this 
particular service, or had all of these functions ; the utilization of old 
elements for this new form of construction to meet this specific need 
was, in our judgment, an exercise of inventive genius. 

The decree of the District Court is affirmed. 
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DICKS PRESS GUARD MFG. OO. et al. V. BOWE3N. 

(Circuit Court of Appeals, Second Circuit. December 14, 1916.) 

No. 103. 

Patents ^=:>32S— iNntiNOEMENT — Safety Attachment fob Pbbsses. 

The Dicks patent, No. 618,065, for a safety attachment for stamping 
and other power presses, claim 1, held Infringed on review of order grant- 
ing preliminary Injunction. 

Appeal from the District Court of the United States for the North- 
em District of New York. 

Suit in equity by the Dicks Press Guard Manufacturing Company 
and another against George W. Bowen, doing business as the Bowen 
Manufacturing Company. From an order granting a preliminary in- 
junction, defendant appeals. Affirmed. 

This cause comes here on appeal from an order of the District Court, 
Northern District of New York, granting preliminary injunction in a 
patent suit. The patent sued upon is No. 618,065, granted January 
24, 1899, to Thomas A. Dicks and another for a "safety attachment 
for presses." The validity of the patent is not attacked on this appeal ; 
the sole issue being the defense of noninfringement. The District Judge 
wrote no opinion ; he stated merely that he had arrived at the concluh 
sion that preliminary injunction should be granted. 

Arthur E. Parsons, of Syracuse, N. Y. (E. H. Bottum and F. E. 
Dennett, both of Milwaukee, Wis., of counsel), for appellant. 

Frederick P. Randolph, of New York City, and A. F. Nathan, of 
Cincinnati, Ohio, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The specifications and claims cover 5 
pages and are illustrated by 19 figures. Nevertheless the ideas of the 
patentee are clearly expressed and, so far as the subject-matter of 
the first claim (the only one in issue here) is concerned, are readily 
understandable. It covers- a safety attachment for presses — and by 
(iisclaimer duly filed for power presses only. In such presses there is 
a plunger, operated by power, which descends on a die and there does 
its work. The operator has to place the piece of metal to be stamped 
between the die and the plimger. He thereby takes the risk of having 
the plunger descend while his fingers are in a place where they may 
be hurt. To remedy this there is a guard between him and the plunger, 
which also moves up and down. The idea is that, the metal to be 
stamped being in place, the guard shall descend before the plunger 
does and effectually shield his fingers. In the patent the guard is called 
a guard, detector, or controlling device. 

The plunger is connected with and disconnected from the power by 
the use of a treadle which the operator moves with his foot ; when 
he bears down on it the power is thrown on. The same treadle through 
a connecting rod operates the guard, bringing it down when his foot 
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depresses the treadle. Now if by the operation of the treadle the 
plunger is started down under power and at the same time (or rather 
just prior thereto) the guard is started down, and some obstruction, 
such as the operator's fingers, being still in the pathway, its progress 
is arrested, the plunger might continue moving under the operation of 
the power and crush his fingers. The device of the patent remedies 
this defect by so arranging parts and connections that the power can- 
not be thrown in on the plunger until the guard is fully down. The 
object of the invention is thus set forth in the patent: 

"This Invention has for its object to produce a safety attachment for stamp- 
ing and other presses whereby injury to the hands of the operator is pre- 
vented ; and it consists, briefly stated, of a gruard, detector, or controlling de- 
vice, which moves down in advance of the downward movement of the punch 
and prevents the punch from being moved down by Its actuating mechanism 
if the guard or detector encounters in its downward movement an obstruc- 
tion — ^for instance, the hand of the operator — so that as a result of this ar- 
rangement the punch is prevented from moving down if the hand of the op- 
erator has not been removed before the guard or detector descends." 

The patentee accomplishes his desired results by somewhat different 
arrangements of parts. One of these combinations is shown in Figs. 1 
to 8, another in Figs. 9 to 15, and the third in Figs. 16 to 19. Claim 
1 reads as follows : 

"1. The combination, with the punch or plunger of a press, of a controlllug 
device or detector which is independent of said punch or plunger, and which 
is caused to move toward the die before the punch or plunger begins its ef- 
fective movement, and a stop mechanism which is controlled by said control- 
ling device or detector, and which prevents the effective movement of the 
punch or plunger when the normal movement of the controlling device or 
detector does not take place, substantially as set forth." 

There is no file wrapper and contents in the record; apparently 
the Patent Office found merit in the patentee's improvement. In the 
first claim he did not confine himself to any specific variety of stop 
mechanism; he described three forms in specifications and figures. 
There is no such prior art shown as would require a strained construc- 
tion to be given to the claim in order to save it, by confining it closely 
to the exact details shown in these figures. 

The mechanism, which is so arranged that it will arrest the appli- 
cation of the power when the guard is obstructed in its descent, con- 
sists of a combination of parts, some new, some old, and the parts and 
the way in which they are combined are not identical in the three types 
which the patentee shows ; neither is defendant's combination of parts 
exactly like either of the three. Nevertheless defendant's combination 
does accomplish the same result in substantially the same way, the claim 
reads upon it, and there is nothing in the record which would warrant 
a holding that it does not infringe. 

The order is affirmed, with costs. 
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GALE MFG. CO. v. MAY et aL 

(Circuit Court of Appeals, Fourth Circuit November 16, 1915.) 

No. 1377. 

Patents ^=>328 — ^Invention — Cultivatob. 

The Beall patent, No. 654,125, for a pivot axle cultivator, claims 12 
and 13, Jteld void for lack of invention, in view of the prior art. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Alexandria ; Edmund Waddill, Jr., Judge. 

Suit in equity by the Gale Manufacturing Company against John 
W. May, trading as W. H. May & Son, and the Ohio Rake Company. 
Decree for defendants, and complainant appeals. Affirmed. 

Geo. A. Prevost, of Washington, D. C. (L. P. Whitaker, of Wash- 
ington, D. C, on the brief), for appellant. 
Alfred M. Allen, of Cincinnati, Ohio, for appellees. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

ROSE, District Judge. The appellant was the plaintiff below; the 
appellees, the defendants. They will be so designated here. 

On July 24, 1900, United States letters patent No. 654,125, for a 
pivot axle cultivator, were issued to the plaintiff as an assignee of one 
William L. Beall. The claims in suit are the twelfth and thirteenth. 
If they are valid, infringement is admitted. The court below dismissed 
the bill on the ground that, in view of the prior art, nothing more 
than mere mechanical skill was required to devise the combinations 
described in the claims in question. 

We are of the same opinion. The alleged novel feature of the 
twelfth claim is the adjustability of the foot rest, by which the driver 
of the cultivator steers its wheels, and the means by which such ad- 
justability is secured. The foot rest and the lever are made out of 
separate pieces of metal. The rest is made witli a sleeve, which can 
be secured to the lever at any point in the length of the latter, and in 
such manner as to give any desired angle or slant to the rest itself. 
Such a sleeve and such a means of securing it were not new in similar 
arts. They would at once occur to any ordinarily skilled mechanic, 
who thought it desirable that the rest should be adjustable. . The plain- 
tiff, in a brief filed on its behalf, says that the purpose of the thirteenth 
claim was to cover another way of arriving at the same result which 
the twelfth was intended to secure, viz. to provide a stearing gear 
which could be adjusted to the various peculiarities of the driver. 

In the device described in the thirteenth claim, the adjustment was 
brought about, not by moving the foot rest upon the lever, but by 
making the lever itself movable in its socket. Such a method of ad- 
justment was not new in allied arts, but the combination described in 
the claim has for one of its elements an axle adjustably secured in its 
sleeve. Such an adjustably secured axle is not new, but plaintiff urges 
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that it IS novel to combine in one structure such an adjustable axle 
and such an adjustable lever. It may be admitted that the record does 
not disclose any structure in which both are present. But, as this 
case presents itself, that is not material. The axle and the lever do 
not work together to produce any new result. Uniting them in the 
same machine constitutes aggregation, as distingished from invention. 
Affirmed. 



UNITED STATES ENVELOPE CO. et al. v. TRANSO PAPER CO. et aL 

(District Court, D. Connecticut February 16, 1916.) 

No. 1748. 

1. Patents «=>288 — Surrs fob Infbinoeubnt — Jubisdiction — ^District in 

Which Suit mat be Brought. 

Under Judicial Code (Act March 3, 1911, c. 231) 1 48, 36 Stat. 1100 (Ck)mp. 
St. 1913, § 1030), providing that In suits for Infringement of letters 
patent the District Court shall have jurisdiction in the district In wliich 
the defendant shall have committed acts of infringement and have a legal 
and established place of business, the facts that defendant has committed 
acts of infringement within the district and has a legal and established 
place of business therein must concur, or the court Is without jurisdic- 
tion; and where a defendant had no such place of business, the court 
had no jurisdiction, though It had an agent In the district, who in the 
course of his business used infringing articles; and it was immaterial 
whether he had power to complete contracts, or was merely authorls&ed to 
solicit orders and forward them to the home otflce for execution. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §f 460-466; Dec 
Dig. <©=»288.] 

2. Patents ^=>288 — Suits fob Infringement — Jubisdiction — Waives of Ob- 

jections. 

Where, in a suit for infringement of a patent, after the District Judge 
had overruled a defendant's plea to the jurisdiction, and held that it had 
a legal and established place of business and had infringed the patent 
within the district, the defendant answered, submitted to the interlocutory 
judgment, referring the case to a master, and filed exceptions to the 
master's report, it did not waive the question of jurisdiction, so as to 
prevent it from raising such question by a motion to dismiss for want 
of jurisdiction, on the ground that it had no place of business within 
the district, since an interlocutory judgment in equity or admiralty is 
always subject to review or reversal until final judgment, and may be 
opened at a subsequent term, notwithstanding the right to appeal there- 
from, and moreover consent can never confer jurisdiction upon a federal 
court, where any jurisdictional fact prescribed by the statute is lacking. 

[Ed. Note.— For other cases, see Patents, Cent Dig. {§ 460-466; Dec. 
Dig. «S=>28S.] 

3. Courts ^=»S7 — United States CouBTs-nJuaiSDioTiON— Waiveb of Objec- 

tions. 

Consent of the parties can never confer jurisdiction upon a federal 
court, and any jurisdictional fact prescribed by the statute is absolutely 
essential, and cannot be waived, and the want of it may be raised at any 
stage of the cause. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. |§ 147-149, 151, 156; 
Dec. Dig. «=>37.] 

^s>For other cases see same topic ft KET-NUMBER in aU Key-Numbered Digests ft Indezw 
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i Costs «=»8 — Dismissai, fob Want of Jurisdiction. 

Where a patent Infringement suit was dismissed for want of jurisdic- 
tion, no costs could be taxed. 

[Ed. Note,— For other cases, see Costs, Cent. Dig. { 16; Dec. Dig. <&=»8.1 

In Equity. Suit by the United States Envelope Company and an- 
other against the Transo Paper Company and another. (Dn motion 
by the defendant named to dismiss for want of jurisdiction. Motion 
granted. 

See, also, 221 Fed. 79. 

Robert H. Parkinson, of Chicago, 111., and Louis W. Southgate, of 
Worcester, Mass., for plaintiffs. 

Thomas A. Banning, of Chicago, 111., Arthur L. Shipman, of Hart- 
ford, Conn., John P. Bartlett, of New York City, and Samuel Adams, 
of Chicago, 111., for defendant Transo Paper Co. 

THOMAS, District Judge. This is a motion on the part of the de- 
fendant Transo Paper Company, a nonresident corporation, to have the 
court set aside and vacate, as to it, the interlocutory decree and refer- 
ence to the master entered in this cause on or about December 29, 1913, 
and all orders entered in this cause since the filing of the bill of com- 
plaint herein, and to dismiss the bill as to this defendant for want 
of jurisdiction. 

This motion involves two questions: (1) Whether the defendant 
corporation had any regular and established place of business in this 
district, and, if it had, whether it had committed any acts of infringe- 
ment, either by manufacture or use, in this district; and (2) whether 
the fact that, after Judge Mayer had overruled its plea to the jurisdic- 
tion and held that the defendant corporation did have such regular 
and established place of business, and had by use infringed the patent 
in suit in this district, the defendant corporation by its answer, and 
by submitting to the interlocutory judgment referring the case to a 
master and filing exceptions to the master's report, had waived the 
question of jurisdiction, so as to now not permit its being raised. 

[1] I. The first question to be determined is whether the defendant, 
being a nonresident corporation, was doing business in this district in 
such a manner and to such an extent as to warrant the inference that 
it was present here through its agent. If it was, it is liable to service 
in this district, providing that it has manufactured or used the alleged 
infringing article here ; and, if it has not, such service cannot be made 
here, for it is a sine qua non of liability to service in a suit for infringe- 
ment of a patent that a nonresident corporation shall have "a regular 
and established place of business" in the district where the suit is 
brought. Act of March 3, 1897, c. 395, 29 Stat. 695 ; Judicial Code, 
§48. 

In Green v. Chicago, Burlington & Quincy Ry., 205 U. S. 530, 533, 
27 Sup. Ct. 595, 596 (51 L. Ed. 916) where the question of jurisdic- 
tion was made to depend upon the diverse citizenship of the parties, it 
was held that a railroad company, which had no tracks within the 

<=»For other cases see same topic A KEY-NUMBER Id all Key-Numbered Dlffests ft Indexes 
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district, was not in business therein, in the sense of liability to service, 
because it hired an office and employed an agent for the merely inci- 
dental purpose of solicitation of freight and passenger traffic. In the 
course of the opinion the court said : 

"The business shown In this case was in substance nothing more than that 
of solicitation. Without undertaking to formulate any general rule defining 
what transactions will constitute 'doing business/ in the sense that liability 
to service 1^ incurred, we think that this is not enough to bring the defend- 
ant within the district, so that process can be served upon it. This view ac- 
cords with several decisions in the lower federal courts. Maxwell v. Atchison, 
etc., Railroad [C. C] 34 Fed. 286; Fairbank & Co. v. Cincinnati, etc.. Rail- 
road, 54 Fed. 420 [4 C. C. A. 403, 38 L. R. A. 271] ; Union Associated Press v. 
Times Star Co. [C. C] 84 Fed. 419 ; Earle v. Chesapeake, etc., Railroad [C. CI 
127 Fed. 235." 

In Tyler v. Ludlow-Saylor Wire Co., 236 U. S. 723, 35 Sup. Ct. 
458, 59 L. Ed. 808, the Supreme Court, in disposing of a question in- 
volving substantially the same facts as are here presented, referred 
to its opinion in Green v. Chicago, Burlington & Quincy Ry., supra, 
as defining the words "regular and established place of business," and 
held that paying an agent, who was also employed by another cor- 
poration, to solicit orders to be executed at its home office, and shar- 
ing expenses with such other corporation of an office in the district 
in which suit for infringement of a patent is brought, did not give the 
court jurisdiction of a suit against a nonresident corporation for in- 
fringement of a patent. 

And it follows that if the defendant does not have "a regular and 
established place of business" in this district the court is without ju- 
risdiction, and the fact that the defendant's agent may have used in 
this district in the course of his business infringing envelopes, and the 
question whether the agency in question was to solicit orders and for- 
ward them to the home office for execution, as in Tyler v. Ludlow- 
Saylor Wire Co., supra, and Westinghouse Electric & Mfg. Co. v. 
Stanley Electric Mfg. Co. (C. C.) 116 Fed. 641, or whether the agency 
was carried on with a power to complete a contract in this district 
binding on the defendant, as in Chicago Pneumatic Tool Co. v. Phil- 
adelphia Pneumatic Tool Co. (C. C.) 118 Fed. 852, are immaterial. 
In other words, in suits for infringement of letters patent against a 
nonresident corporation, both the fact that the defendant has com- 
mitted acts of infringement and has a regular and established place 
of business must concur ; otherwise, the couTt is without jurisdiction. 

[2] II. Has the defendant, by its failure to have reviewed immedi- 
ately the jurisdictional question decided on the plea, precluded itself 
from now raising that question? In my opinion there are two con- 
clusive answers to this question: 

(a) An interlocutory judgment in equity or admiralty is always sub- 
ject to review or reversal until final judgment, and may be opened at 
a subsequent term. As was said by Judge Wallace in Celluloid 
Manufg. Co. v. Cellonite Manufg. Co. (C. C.) 40 Fed. 476, 477: 

"The cauRe remains under the control of the court until di^osed of by a 
final decree, and until then It can revise the interlocutory decree, or any pro- 
ceeding in the cause ; and it is Its duty to correct any error of the master 
affecting the merits, as weU as any error of its own, properly brought to its 
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knowledge. Wooster ▼. Handy [C. O.] 22 Blatebf. 808, 21 Fed. 51; Perkins v. 
Fonmiquet, 6 How. 206 [12 L. Ed. 406] ; Foumlquet t. Perkins, 16 How. 82 [14 
L. Ed. 854].- 

Other authorities directly in point are Green v. Fisk, 103 U. S. 518, 
26 L. Ed. 485, Northwest Transp. Co. v. Boston Marine Ins. Co. (C. 
C.) 41 Fed, 793, and Harmon v. Struthers (C. C.) 48 Fed. 260. The 
right of a party aggrieved to appeal from an interlocuftory order grant- 
ing or refusing an injunction must be regarded as permissive solely, 
and does not in any way change the interlocutory judgment into being 
a final one. 

[3] (b) Consent of the parties can never confer jurisdiction upon 
a federal court. Any jurisdictional fact prescribed by the statute is 
absolutely essential, and cannot be waived, and the want of it may 
be raised at any stage of the cause. Chicago, B. & Q. Ry. Co. v. 
WiUard, 220 U. S. 413, 420, 421, 31 Sup. Ct. 460, 55 L. Ed. 521 ; M. 
C. & L. M. Railway Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 510, 28 
L Ed. 462;. Cameron v. Hodges, 127 U. S. 322, 326, 8 Sup. Ct. 1154, 
32 L. Ed. 132; Martin v. Baltimore '& Ohio Railway, 151 U. S. 673, 
689, 14 Sup. Ct 533, 38 L. Ed. 311 ; Minnesota v. Northern Securities 
Co., 194 U. S. 48, 62, 63, 24 Sup. Ct. 598, 48 L. Ed. 870; Thomas 
V. Board of Trustees, 195 U. S. 207, 211, 25 Sup. Ct. 24, 49 L. Ed. 160. 

[4] As the case is dismissed for want of jurisdiction, no costs can 
be taxed. Homthall v. Collector, 9 Wall. 560, 19 L. Ed. 560; Inglee 
V. Coolidge, 2 Wheat. 363, 4 L. Ed. 261; Mclver v. Wattles, 9 
Wheat. 650, 6 L. Ed. 182; Strader et al. v. Graham, 18 How. 602, 15 
L. Ed. 464; Miller v. Clark (C. C.) 52 Fed. 900. 

Let the motion be granted as against the Transo Paper Company, 
without costs. 



BOLLMAN MFG. CO. V. UNIVERSAL HARDWARE WORKS. 

(District Court, B. D. Pennsylvania. February 8, 1910.) 
No. 633. 

L Eqtjitt ^=»395 — Retsbence to Masteb — Powebs of Master. 

A master, to whom a patent infringement suit was referred, had ample 
power, which he should not hesitate to use, to speed the cause and pre- 
vent unreasonable delay. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§• 864-«5e; Dec. 
Dig. «=»395.] 

2. Equity ^=>407 — Rfebence to Masteb — Refobt — ^Mattebs to be Included. 

WhUe equity rule 51 (198 Fed. xxxil, 115 C. C. A. xxxii) does not spe- 
cifically refer to proceedings before a master, the provision thereof that 
objections to evidence before an examiner or like officer shall be in short 
form, stating the grounds of objection reUed upon, but that no transcript 
filed by such officer shall Include argument or debate, the report of a 
master in a patent infringement suit should not be incumbered with un- 
necessary and voluminous statement, argument and debate having no 
« proper place In the record, and the line should be drawn between such 
unnecessary matter and the statement of reasons for objections. 

[Ed. Note.— For other cases, see Equity, (Dent. Dig. U 893-900, 903 ; Dec. 
Dig. ^=>407.] 

•s>For oUier cases see same topic A KBT-NUMBBR In all Key-Numbered Digests & Indexes 
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3. Patents ^ss>321 — ^Unfair Compktition — ^Ikpbopsr Use op Decbeb. 

The plaintiff in a patent infringement suit may notity the defendant's 
customers of an interlocutory decree finding that defendant's cherry seed- 
er infringes certain specified claims of plaintiff's patent, and warn them 
against buying or vending such infringed cherry seeder, and inform 
them of an intention to sue for damages, and propose terms of com- 
promise of liability without litigation. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 588, 58Q; Dec. 
Dig. <8=»321.] 

4. Patents ^=9321 — Unfaie Competition — Impbopeb Use of Decbee. 

Where circular letters sent out by the plaintiff in a patent infringement 
suit, in which an interlocutory decree was granted finding that defend- 
ant's cherry seeder infringed certain claims of plaintiff's patent, to de- 
fendant's customers, did not inform them of the limits of the interlocutory 
decree, or what patent was in suit, or what claims were infringed, nor in 
what respect defendant's seeder was held to infringe, but bore the infer- 
ence that the interlocutory decree declared infringement against any or 
all cherry seeders manufactured by defendant, and that plaintiff was en- 
titled to recover from defendant's customers profits made on sales of any 
or all seeders purchased from defendant, it was making an improper and 
unlawful use of the decree, entitling defendant to have it prohibited 
from making representations to defendant's customers concerning such 
decree, without stating its limits and effect, and definitely informing them 
of the character of infringement adjudged. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §S 588, 58»; Dec 
Dig. «=5>321.] 

5. Patents ^=»321 — ^Unfair Competition — ^Impbopeb Use of Decbeb. 

Where the plaintiff in a patent infringement suit was making an un- 
fair use of an interlocutory decree finding infringement in certain respects 
in letters sent to defendant's customers, the court in which the suit was 
pending had authority on motion to control It In its use of such decree. 

[Ed. Note.— For other cases, see Patents, Cent Dig. |§ 588, 588; Dec 
Dig. «®=:>321.] 

In Equity. Suit by the Rollman Manufacturing Company against 
the Universal Hardware Works. On defendant's motion to suppress 
circular letters sent out by plaintiff. Order in conformity with the 
opinion granting a part of the relief sought 

See, also, 207 Fed. 97; 218 Fed. 651. 

Coyle & Keller, of Lancaster, Pa., and Archibald Cox, of New York 
City, for plaintiff. 

John A. Hippie, of Lancaster, Pa., and Wm. R. Davis, of New' York 
City, for defendant. 

THOMPSON, District Judge. The defendant moves for various 
forms of relief pertaining to tihe proceedings before the master. No 
substantial ground has been shown for interference at tliis time with 
the exercise of the master's discretion in the regulation of the pro- 
ceedings before him under equity rule 60 et seq. (198 Fed. xxxvi, 
115 C. C. A. xxxvi). 

[1] At the hearing there were charges and countercharges of re- 
sponsibility for delay. The master has ample power, which he should 
not hesitate to use, to speed the cause and prevent unreasonable delay. 
The length of time already consumed suggests the probability of ai>- 

e=9For other csbm see same topic A KBY-NUMBBR In all Key-Numbered Dlgesu ft Indexes 
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proaching necessity for such action, or for a certification to the court 
of the reason why the plaintiff's case is not concluded. 

[2] It may be well at this point to call the attention of the master 
and of counsel to the provisions of rule 51 (198 Fed. xxxii, 115 C. C. 
A. xxxii), providing that : 

"Objections to the evidence, before an examiner or like officer, shall be in 
short form, stating the grounds of objection relied upon, but no transcript 
filed by such officer shaU Include argument or debate." 

Reports are frequently returned to the court in which the notes of 
the proceedings before masters, examiners, and other officers are need- 
lessly increased by many pages of statement, argument, and debate 
of counsel. While rule 51 does not specifically refer to proceedings 
before a master, the first paragraph, in relation to the form of ob- 
jections to evidence, may be well taken to apply to any proceedings 
in which testimony is taken. No useful purpose is served by caus- 
ing the record to be incumbered in this manner, and the line should 
be drawn between the statement bf reasons for objections and the un- 
necessary and voluminous statement, argument, and debate which have 
no proper place in the record. 

[3, 4] The question raised by the defendant's first motion is whether 
the circular letters sent out by the plaintiff on October 20, 1915, and 
the "follow-up" letters sent out on or about November 12, 1915, con- 
tain matter constituting an improper .use of the interlocutory decree 
of the court and of its orders for production for inspection of the de- 
fendant's books and papers, and, if improper use has been made of 
the decree and order, whether the court has authority to control the 
plaintiff's action in sending out such letters. 

It is not to be denied that the plaintiflf may notify the defendant's 
customers of the decree finding that the cherry seeder manufactured 
by the defendant, which was offered in evidence before the court, in- 
fringed certain specified claims of the patent in suit, and may warn 
the defendant against buying or vending such infringing cherry seed- 
ers. And it is not to be denied that the plaintiff may lawfully inform 
a vendor of an intention to sue him for damages for the sale of the 
infringing article, and may propose terms of compromise of liability 
prior to litigation. Tuttle v. Matthews (C. C.) 28 Fed. 98; Philadel- 
phia Trust Company v. Edison Electric Light Co., 65 Fed. 551, 13 C. 
C. A. 40. 

The letters sent out by the plaintiff, however, did not inform the 
defendant's customers of the limits of the interlocutory decree — did 
not inform them what patent was in suit, nor what claims were held 
to be infringed, nor in what respect the defendant's cherry seeder was 
held to infringe. The defendant had contended upon the argument 
of various motions before the court that the master should have acted 
upon its offer to show the character of the cherry seeders made and 
sold by it after March 1, 1911, and should have thereupon determined 
whether they infringed. 

In the opinion filed December 4, 1914, the court held that the plain- 
tiflf was not obliged to accept the statements and affidavits of the 
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defendant as to what character of cheriy seeders it had manufactured 
and sold after March 1, 1911, but might, within the limits defined in 
the order of May 13, 1915, examine the books and papers of the de- 
fendant, and obtain information regarding the character of the cherry 
seeders from the defendant's customers. 

The terms of the circular letters sent out bear the inference that 
the interlocutory decree declared infringement against any or all 
cherry seeders manufactured by the defendant, and that the plaintiff 
was entitled under that decree to recover from the defendant's cus- 
tomers profits made on sales of any or all cherry seeders purchased 
from it. 

The plaintiff contends, first, that the purpose of the letters is to ob- 
tain the information to which it is entitled, in order that it may per- 
fect its claim for profits; and, second, that it is within its rights 
in informing the defendant's customers of their liability to suit as in- 
fringers and in offering immunity from suit if they will give the 
information desired. The defendant contends that the plaintiff's pur- 
pose is to injure the defendant's business by alarming its customers 
with threats of litigation, and to obtain its business in the sale of 
cherry seeders. 

The purpose of the plaintiff must be judged by its acts. The letters 
contain no false representation of the scope of the decree, but un- 
doubtedly suppress information as to its effect and limits. In that 
respect the plaintiff must be held to have made an improper and un- 
lawful use of the decree which prima facie would entitle the defend- 
ant to maintain a suit to protect it from injury to its trade. Ditte^en 
V. Racine Paper Goods Co. (C. C.) 164 Fed. 84; Id., 171 Fed. 631, 
96 C. C. A. 433 ; Adriance, Piatt & Co. v. National Harrow Co., 121 
Fed. 827, 58 C. C. A. 163. 

[5] Under these circumstances, I am of the opinion that the court 
has authority, as was held in Asbestos Shingle Co. v. Johns-Manville 
Co. (C. C.) 189 Fed. 611, to control the plaintiff in its use of the inter- 
locutory decree. In that case the court said : 

"In view of aU these facts I think the complainant should say expressly 
what are the limits of his rights as fixed by the decree. I will not ask him 
not to claim that his patent covers the defendant's shingles, for I do not think 
he is obliged to take the defendant's word for the fact that it sells no shingles 
made on a paper machine, and, besides, that is outside the scope of this suit 
altogether; but if he advertises the decree in connection with shingles he 
must make it clear that the only shingles which it purports to protect are 
those made on a paper-making machine." 

The application here is not for punishment for contempt, nor does 
the question of preventing a multiplicity of suits arise, as in many 
of the cases in which the power to grant relief has been discussed. 
Inasmuch, however, as the letters disclose a purpose, in addition to 
that of obtaining the information necessary for the prosecution of the 
plaintiff's case, to unfairly affect the defendant's trade and to unfairly 
secure the business of its customers, an order will be entered prohibit- 
ing the plaintiff from making representations to the defendant's cus- 
tomers as to the interlocutory decree and the orders of the court with- 
out stating the limits and effect of the decree and orders, and without 
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definitely informing the defendant's customers of the character of 
infringement adjudged. • 

Counsel may prepare and submit an order in conformity with this 
opinion. 



HOOD RUBBER CO. v. UNITED STATES RUBBER CO. et aL 

(District Court, D. Massachusetts. January 11, 1916.) 

No. 5. 

1. Monopolies ^=»17 — Combinations Prohibited — Sales op Goods. 

Six of the defendants, aU of whom were citizens of and doing business 
in Massachusetts, were manufacturers of lasts or forms used in making 
rubber boots and shoes, and were the only makers thereof in the United 
States. A rubber company acquired control of other corporations engaged 
in the manufacture and interstate salfe of rubber footwear, for the pur- 
pose of controlling them and controlling prices of* such goods, and with 
the intent of restricting and controlling the interstate sale and tran8por<*> 
tation of lasts made separate agreements with each of the last manu- 
facturers whereby they agreed to sell no lasts for a certain period, ex- 
cept to persons and corporations specified by it. By means of these agree- 
ments it restricted and controlled the interstate sale of lasts, and de- 
prived other persons engaged in the interstate sale of rubber footwear, 
including plaintiff, of the ability to procure lasts. Held that, where it 
did not appear that any of the last manufacturers intended to restrict 
and control trade, or knew of the contracts between the rubber company 
and the other last manufacturers, or knew of its purpose or intent to re- 
strain and control trade, and none of such manufacturers occupied any 
dominating position in the trade in lasts, there was no combination or con- 
spiracy in restraint of the trade, and the last manufacturers were within 
their rights in making the contracts, and were not liable under Sherman 
Act July 2, 1890, c. 647, 26 Stat. 209, for having done so. 

[Ed. Note.— For other cases, see Monopolies, Cent Dig. § 13 ; Dec. Dig. 
<8=>17,] 

2. Monopolies «=5>28 — Actions for Damages — Combinations Distinguished 

FBOM CoNTBACTS. 

A declaration, setting out the facts mentioned, stated no combination or 
cpnsplracy in restraint of trade, as against the rubber company, and was 
to be supported, if at all, as alleging contracts made by it in unreasonable 
restraint of interstate trade, or a monopolization of that trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. f 18; Dec. 
Dig. <@=»28.] 

3. Monopolies ^=>28 — ^Actions fob Damages — Persons Entitled to Damages. 

The fact that plaintiff was a citizen of Massachusetts, manufacturing 
rubber footwear in that state, and was not a dealer in lasts, and only 
desired to buy lasts for its own use, and not for resale, did not deprive 
the restraint of trade, so far as it affected plaintiff, of the interstate 
cbaracter necessary to bring it within the Sherman Act, as the restraint 
or control obtained by the rubber company was a single thing, not con- 
fined to Massachusetts, and restricted the trade of the last manufacturers 
with everybody, including citizens of their own state. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
«=>28.] 

^=»For other cases see same topic & KBY-NUMBBR In all Key-Numbered Digests 6 Indexes 
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4. Monopolies «=»28 — ^Actions fob Damaobb — Pleading — 'TPbade** — ^•'Cok- 
tbol" — "Monopoly." 

A declaration, In an action for damages against the rubber company, 
alleging that by means of such contracts It Illegally restricted, limited, 
and controlled the interstate sale and transportation of lasts, though 
not explicitly and in the language of the statute alleging a monopolizing, 
or an attempt to monopolize, stated a cause of action under Sherman Act, 
S 2 (U. S. Comp. St. 1913, § 8821), prohibiting every person from monopo- 
lizing or attempting to monopolize any part 'of the trade or commerce 
among the several states, as "trade" necessarily involves both buying and 
selling, and a complete domination of either Is a domination of the trade, 
and "control," as used in the declaration, was the substantial equivalent 
of "monopoly," as used In the statute. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. S 18 ; Dec. Dig. 
«==>28. 

For other definitions, see Words and Phrases, First and Second Series, 
Monopoly ; Trade ; Control.] 

Action by the Hood Rubber Company against the United States 
Rubber Company and others. On demurrer to the declaration. De- 
murrer of the defendant named overruled, and demurrers of the other 
defendants sustained. 

Henry E. Warner and Arthur H. Brooks, both of Boston, Mass., 
for plaintiff. 

Robert M. Morse, Wilford D. Gray, George L. Huntress, and 
Homer Albers, all of Boston, Mass., for defendant United Slates Rub- 
ber Co. 

Chamberlain & Fletcher, of Brockton, Mass., for defendants De- 
land and Cary. 

MORTON, District Judge. This is an action at law under the 
Sherman Act (26 Stat. 209) to recover threefold damages. The de- 
fendants are the United States Rubber Company, a New Jersey cor- 
poration engaged in the manufacture of rubber footwear (which will 
be referred to as the defendant where not otherwise indicated), and 
six other persons and corporations, all citizens of Massachusetts, and 
engaged separately in that state in the manufacture of lasts used in 
making rubber boots and shoes. The defendants have demurred, and 
the question is whether the declaration states a cause of action. 

It contains seven counts, the first of which, as I construe it, describes 
the following business situation: Lasts or forms are necessary tools 
or appliances in the manufacture of rubber boots and shoes. In 
April, 1896, the only makers of them in the United States were tlie 
six last-named defendants, who, as it happened, were all citizens of 
Massachusetts, and did business here, and nowhere else. They sold 
their product extensively in interstate commerce. In the month re- 
ferred to the principal defendant acquired control of ten different 
corporations, organized under the laws of several different states, 
each of which was engaged in the manufacture and interstate sale 
of rubber footwear. It did this for the purpose of controlling such 
rubber companies as were then, or might thereafter be, engaged in 

^s^For other cases see same topic ft KET-NUMBER in all Kej-Numbered Digests & Indexes 
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the interstate sale of rubber boots and shoes, and of controlling the 
prices asked for such goods. 

In manufacturing rubber footwear, lasts are absolutely essential. 
The United States Rubber Company, with the intent of restricting 
and controlling the interstate sale and transportation of them, made 
m April, 1896, agreements with every one of the last manufacturers, 
whereby they separately agreed to sell no lasts until January 1, 1897, 
except to such persons and corporations as might be specified by the 
defendant. By means of these agreements the defendant restricted 
and controlled the interstate sale of lasts for rubber boots and shoes 
from the time when the agreements were made, in April, 1896, until 
they expired on January 1, 1897, and during that interval deprived 
other persons engaged in interstate sale of rubber footwear of all op- 
portunity to procure lasts in this country. 

In April, 1896, F. C. Hood and A. N. Hood left the employ of one 
of the rubber companies then controlled by the defendant, and be- 
gan a rubber business under the name of the Hood Rubber Company. 
They bought land, and contracted for buildings and machinery to 
manufacture rubber boots and shoes, and took steps to form a cor- 
poration for that purpose. Before the corporation was chartered, 
F. C. Hood "on behalf of such corporation to be formed as afore- 
said sent an order for" lasts to one of the defendant last companies 
(declaration, clause 9). This company wrote to the principal de- 
fendant, asking to be released from its agreement not to sell to other 
than designated persons. The defendant declined to grant such re- 
lease by a letter which is set out in the declaration, and might be 
found, in connection with the other facts alleged, to evidence an in- 
tent to restrict or monopolize the trade in lasts by the contracts re- 
ferred to. Thereafter F. C. Hood, ''doing business as the Hood Rub- 
ber Company, and acting on behalf of himself and others who were 
forming the plaintiff corporation of the same name, endeavored to 
procure lasts from each and every one of said last companies, * * * 
and each and every one of the last companies refused to furnish lasts 
to the plaintiff, or to any rubber company not named in its contract with 
the defendant" (declaration, par. 10). Hood, on behalf of the plain- 
tiff, made every endeavor to procure lasts within the United States, 
but w^s unable to do so. On or about October 12, 1896, the plaintiff 
corporation received its charter, and immediately afterward made fur- 
ther efforts to buy lasts from the manufacturers of them, but was un- 
able to obtain any suitable ones until the expiration of said contracts 
relating to them. 

The contracts between the United States Rubber Company and the 
last companies greatly restricted the trade in such lasts and subjected 
such tr^de to the absolute control of the principal defendant; and 
the contracts, conspiracies, and monopolies between the defendant 
and the last companies were made with that intent, and to accom- 
plish that result. There are allegations of damage to the plaintiff 
by the defendants' acts. This is the case stated in the first count. 

Each of the remaining counts relates especially to some particular 
one of the contracts referred to between the defendant and the last 
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companies ; each incorporates by reference the first count, so far as 
material, alleges tliat "said contract, agreement, or conspiracy was il- 
legal and void," and claims damages on account thereof. 

[1] There are no allegations that any one of the last companies 
knew that the rubber company was making contracts with other last 
companies, or was aware of any purpose or intent by the rubber com- 
pany to restrain and control trade by the contract made with it, or 
was informed in any way that its contract was part of an effort by the 
rubber company to control and restrict interstate commerce by a 
series of such contracts tieing up all the last companies. No one of 
the last companies, apparently, occupied any dominating position in 
that trade. Upon the allegations of the declaration, nothing more is 
shown than that each independently agreed to hold all its product 
adapted to rubber footwear for the defendant, or subject to its orders. 

In the absence of. any purpose or intent on the part of any of the 
last companies to restrict and control trade by its contract, and of any 
knowledge that the other party to the contract was making it in pur- 
suance of a plan to restrict, control, or monopolize interstate com- 
merce, and of any sufficient reason to believe that such would be the 
natural effect of the contract with the defendant, the last companies 
were, in my opinion, clearly within their rights in making the contracts 
in question, and are not liable under the Sherman Act for having 
done so. Upon the same reasoning, it seems to me apparent that this 
declaration does not allege any combination or conspiracy in restraint 
of the trade in lasts. There is an entire absence of that joint or com- 
mon purpose and action which are the essence of a combination or 
conspiracy. The attempted control was reached for by the rubber 
company on its own account, and, so far as is alleged, without taking 
any other person into its confidence or apprising any other defendant 
of its intent. No other person participated or knowingly assisted in 
the illegal plan afoot. As to the last companies, no cause of action 
under the Sherman Act is stated. 

[2] As against the United States Rubber Company, the declara- 
tion does not set out any combination or conspiracy in restraint of 
trade. It is to be supported, if at all, as alleging contracts made by 
the rubber company in unreasonable restraint of interstate trade, or 
a monopolization of that trade. It plainly relates to restraint or con- 
trol of trade in lasts, not in boots and shoes, and it alleges a complete 
and intentional restraint and control thereof by the defendant. 

[3] The first important contention of the defense is that the re- 
striction and control relied on by the plaintiff cover only the manufac- 
ture and sale of lasts by companies within a single state, Massachu- 
setts; that the plaintiff is a citizen of Massachusetts, and manufac- 
tures only in that state ; that the plaintiff is not a dealer in lasts, but 
only desired to buy them for its own use; that all purchases of lasts 
by the plaintiff would have been intrastate transactions ; and that the 
alleged restraint, so far as it affected the plaintiff, was not of an in- 
terstate character, and is not within the Sherman Act. 

If the defendant's agreements with the last companies had related 
only to trade within Massachusetts, unquestionably the plaintiff would 
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have had no right of action under the Sherman Act. Addyston Pipe & 
Steel Co. V. U. S^ 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136. But 
the restraint and control actually and intentionally obtained are not 
so limited ; they include all the United States, Massachusetts among 
them; and they restrict the trade of the last companies with every- 
body, including, of course, citizens of their own state. The defend- 
ant's control within the state was part of the larger complete control 
which it designed to secure; there was no separate agreement relat- 
ing only to the trade in lasts within Massachusetts. If the plaintiff 
had happened to reside out of Massachusetts, it would seem clear, on 
this branch of the case, that the Sherman Act applied and had been 
violated. If the plaintiff, though residing in Massachusetts, had been 
a dealer in lasts, selling them beyond the borders of that state, the 
defendant's alleged conduct would have interfered with the flow of 
that interstate trade in which the plaintiff was engaged, and the case 
would have come within the decisions in Gibbs v. McNeeley, 118 Fed. 
120, 55 C. C. A. 70, 60 L. R. A. 152 (C. C. A. 9th Circuit), and Hale 
v. Hatch & North Coal Co., 204 Fed. 433, 122 C. C. A. 619 (C. C. A. 
2d Circuit). 

Does the fact that the person injured by an interstate restriction or 
control of an illegal purpose and character happens to reside within 
the same state where the entire trade which is the subject of the re- 
striction or control originates deprive him of the right to a remedy 
under the statute? In other words, is the statute applicable to such 
a case? It seems to me that it is. The restraint or control obtained 
by the defendant, and by which the plaintiff was injured, was a single 
thing, not confined to Massjachusefts, but extending to and including 
New York and Pennsylvania, for instance, and other states into which 
the trade might reach. Such a control the defendant had, upon the 
allegations of the declaration, no right to acquire, and, having done 
so intentionally and unlawfully, it is liable for the consequences of 
its illegal conduct. I do not think that the decision in the Addyston 
Pipe Case, 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136, is inconsistent 
with these views. What was excepted from the injunction in that case, 
as I understand it, was separate agreements among defendants within 
a single state, relating only to trade within that state. The restraint 
condemned in the Reading Case (U. S. v. Reading, 226 U. S. 324, 
33 Sup.-Ct. 90, 57 L. Ed. 243) occurred almost entirely within the 
state of Pennsylvania; but it was intended to reach and did reach 
beyond the borders of that state, and it was held illegal. See Chat- 
tanooga Foundry Co. v. City of Atlanta, 203 U. S. 390, 27 Sup. Ct. 
65, 51 L. Ed. 241; Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 
52 L. Ed. 488, 13 Ann. Cas. 815; s. c, 235 U. S. 522, 35 Sup. 
Ct. 170, 59 L. Ed. 341. 

[4] The declaration does not explicitly and in the language of the 
statute allege a monopolizing or an attempt to monopolize. It does 
charge that "by means of such contracts the said defendant the United 
States Rubber Company illegally and unlawfully restricted, limited, 
and controlled the interstate and foreign sale and transportation of 
lasts" (count 1, par. 8). Trade necessarily involves both bu)ang and 
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selling, and a complete domination of either side is a denomination 
of the trade in question. Taking the declaration as a whole, it clearly 
alleges that the defendant acquired a complete and exclusive control 
of the selling trade in lasts for rubber footwear. It seems to me that 
tlie word "control," as used in the declaration, is the substantial 
equivalent of "monopolize," as used in the statute, and that by the 
contracts in question the defendant, upon the allegations of the dec- 
laration, obtained an illegal monopoly of the trade in lasts for rubber 
footwear. A cause of action is therefore stated under the second sec- 
tion of the statute. It should perhaps be noticed that the declaration 
was filed July 2, 1902, when the law on this subject was not so far 
developed as it has since become, and when the technical terms ap- 
plicable to cases of this character were less certain than 'at present. 

The demurrers of all the defendants except the United States Rub- 
ber Company should .be sustained ; the demurrer of the United States 
Rubber Company should be overruled. 

So ordered. 



INTERURBAN GENERAL CONTRACTING CO. OF NEW YORK et al. V. 

UNITED STATES, to Use of VICTORIA WHITE GRANITE 

CO. OF OHIO, et al. 

(District Court, D. Massachusetts. January 12, 1916.) 

No. 692. 

1. JuDouENT ^=s>437 — ^Equitable Relkp— Negligence and Mistake of 

Counsel. 

A surety company, which permitted judgment to be. taken against It 
by default because of a misunderstanding between Its New York counsel 
and Its Massachusetts counsel, each of whom understood that the other 
would attend to the matter, was not entitled to equitable relief against 
the judgment, as a court of equity does not Interfere with judgments at 
law unless the complainant has an equitable defense of which he 
could not avail himself at law, or had a good defense at law which he 
was preveuted from availing himself of by fraud or accident, unmixed 
with negligence of himself or his agents. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. §§ 827, 828; Dec. 
Dig. <S=»437.] 

2. CouBTS ^=>365 — United States Courts — Following State Peactice. 

In determining whether a defendant, against whom a default judg- 
ment was obtained by reason of a misunderstanding by the different at^ 
torneys representing it, was entitled to equitable relief against the judg- 
ment, the court was not bound by the decisions of state courts, as the 
matter was one concerning its power rather than its procedure. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 950, 952, 955, 969- 
971; Dec. Dig. <©=>365.] 

In Equity. Suit by the Interurban General Contracting Company 
of New York and another against the United States, £or the sole 
use and benefit of the Victoria White Granite Company of Ohio, and 
others. On motion to dismiss the bill. Bill dismissed. 

^=»For other cases see same topic & KET-NUMBBR In all Key-Numbered Dlgeste ft Indexes 
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Ham, Frederick & Yont, of Boston, Mass., for plaintiffs. 
Franklin N. Newell, of Springfield, Mass., for defendants. 

MORTON, District Judge. The defendant in this suit obtained on 
June 21, 1915, in an action of law brought by it in this court, a judg- 
ment by default for nonappearance against the complainants herein. 
The term at which the judgment was entered expired and was ad- 
journed sine die. This is a suit in equity, entitled "Bill of Review," 
brought by the defendant in that action to enjoin the enforcement of 
the judgment so obtained, or to set it aside. The present defendant, 
the judgment creditor, has filed a motion to dismiss the bill, which is 
equivalent to a general demurrer. 

[1] The case stated in the bill is in substance as follows: The 
New England Equitable Insurance Company, which is the principal 
complainant, and will be referred to as the complainant, was for- 
merly the New England Casualty Company. Under that name it be- 
came surety for the Interurban General Contracting Company, upon 
a bond to the United States of America to secure the performance 
of a contract between the United States and the Contracting Com- 
pany. The action referred to was brought against the Insurance Com- 
pany on that bond, and service of process was duly made upon the 
defendant. The bond had been issued through the New York office of 
the Insurance Company, and the summons served upon the company 
was sent by its counsel in Massachusetts to its counsel in New York 
with the expectation that the New York counsel would thereafter at- 
tend to the matter. The Massachusetts counsel, therefore, took no 
steps to see that an appearance was entered. The company's New 
York counsel was advised of the commencement of the action, but he 
supposed that the complainant's interests as defendant therein were 
being attended to by its Massachusetts counsel; and he accordingly 
did not appear for it. The result of this misunderstanding was that 
the Insurance Company was defaulted, and the judgment by default 
before mentioned was rendered against it for the amount of the dec- 
laration, $687.08 and costs. The complainants admit that one of the 
original plaintiffs had a valid claim in the sum of $160.43, payment 
of which is offered in the bill. The bill further alleges: 

"13. That the claim which was the foundation of the judgment which the 
defendants have against your complainants was unjusb and unfounded and 
that your complainants have a good defense to the said action, and that except 
for the negligence and mistake of their employes would have defended the 
said action and contested the assessment of damages; the defense is that 
your complainants have paid the defendants and therefore owe them nothing.*' 

The question is whether this bill sets up a case entitling the com- 
plainants to any relief. The principle by which it is to be determined 
is clear. 

"A court of equity does not interfere with judgments at law, unless the 
complainant has an equitable defense of which he could not avail himself 
at law, or had a good defense at law which be was prevented from availing 
himself of by fraud or accident, unmixed witli negligence of himself or his 
agents." Gray, J., Knox County v. Harshman, 133 U. S. 152, 154, 10 Sup. Gt. 
257, 258 [33 L. Ed. 586]. 
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There is here no question of any equitable defense which was un- 
available at law, nor of any fraud on the part of the original plaintiff 
in obtaining the judgment in question, nor of any mutual mistake. 
The real question is Whether, upon the allegations in the bill, the 
judgment was obtained by accident, without negligence on the part 
of the Insurance Company. It is to be assumed, as the bill alleges, 
that there was a good defense to the action, except as to $160.43. 

[2] As the matter is one which concerns the power of the court, 
rather than its procedure, the courts of the United States are not 
bound by the decisions of the state courts. Bronson v. Schulten, 104 
U. S. 410, 26 L. Ed. 797; Wetmore v. Karrick, 205 U. S. 141, 27 
Sup. Ct. 434, 51 L. Ed. 745 ; City of Manning v. German Ins. Co., 
107 Fed. 53, 57. 46 C. C. A. 144 (C. C. A. 8th Circuit). 

In City of Kansas City v. U. P. R. R. Co., 192 Fed. 316, 114 C. 
C. A. 1 (C. C. A. 8th Circuit), the Railroad Company had brought 
a bill against the city. The subpoena was duly served upon the 
mayor and clerk, and was by them left on the city solicitor's table for 
attention by him. He did not notice it, no appearance was entered 
for the city, judgment against it was obtained by default, and the 
term expired. In proceedings to set aside the judgment it was averred 
that the city solicitor, in gathering up papers from his desk, had, by 
accident and mistake, taken up and disposed of the subpoena without 
noticing what it was. It was held, apparently upon demurrer, that the 
city was not entitled to relief. In Village of Celina v. Eastport Sav- 
mgs Bank, 68 Fed. 401, 15 C. C. A. 495 (C. C. A. 6th Circuit), the 
savings bank had brought an action against the village. The sum- 
mons was duly served upon the mayor. He consulted a firm of at- 
torneys, inquired if they would undertake the defense of the action, 
received an affirmative reply, and left understanding that he had ar- 
ranged for them to represent the village. The attorneys did not so 
understand the transaction and entered no appearance. Neither the 
mayor nor the attorneys paid further attention to the case until some 
months after judgment had been rendered on default and the term 
at which that was done had expired. It was held by Taft, Lurton, 
and Severens, JJ., that no case was stated which warranted relief in 
equity. In Travelers' Protective Association v. Gilbert, 111 Fed. 269, 
49 C. C. A. 309, 55 L. R. A. 538 (C. C. A. 8th Circuit), Gilbert had 
brought an action at law against the association on an insurance cer- 
tificate issued by it. The summons was served upon the secretary 
of a subordinate lodge, who did not understand its significance and 
failed to apprise the defendant of it. Judgment was entered against 
the association on default for nonappearance. At the next term the 
defendant began proceedings to have the judgment set aside, and 
finally filed a bill of review. It was held that the association was not 
entitled to relief. No case has come to my attention in which, on 
facts at all similar to those here, relief was granted in the United 
States courts. 

This bill explicitly alleges that the reason why the complainant did 
not defend the action was "negligence and mistsdce of their employes." 
If this statement be taken as true, it is clear that no case for relief 
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IS Stated. If it be disregarded, I feel obliged, under the decisions 
referred to, which represent the general law of the federal courts, to 
hold that upon the bill as a whole the complainant is not entitled to 
relief in equity against the judgment in question, and that the motion 
to dismiss must be allowed. 

The result is certainly a hardship to the original defendant, and 
strongly suggests the desirability of legislation, giving to the federal 
courts power to review judgments by default, such as has been given 
to the courts of many states. See, inter alia, Rev. Laws Mass. c. 193, 
§ 14 et seq.; Rev. Stats. Maine, c. 91 ; Gen. Laws N. H. c. 234; Gen. 
Laws R. I. c. 297. Pending action by Congress, an amendment has 
been made to the rule of this court relating to entry of judgment, 
which it is hoped will to some extent prevent similar cases in the fu- 
ture. 

Motion to dismiss allowed ; the defendant may present a decree dis- 
missing the bill. 



SANITABY STREET FLUSHING MACH. CO. T. STUDBBAKBE CORP. 

(District Court, D. New Jersey. October 9, 1914.) 

So. 313. 

iNJimcTiON e=»26 — Infringement Suits — ^Enjoining Prosecution of Other 
SiMiLAB Suits. 

In a suit against a contributory infringer for conniving at or facilitat- 
ing the unlawful use of a lawful assemblage of parts, capable of lawful 
use not infringing plaintiff's patent, defendant moved for an order enjoin- 
ing the institution or prosecution of suits against its customers pending the 
final determination of the issue between it and plaintiff. Its affidavits 
showed that the various parts of the machine were identical, and con- 
tained no explicit explanation that such parts could not be used in in- 
fringement of the patent, or that they had not in fact been so used. Held, 
that the injunction would be denied, there being a substantial distinction 
between an action for procuring and contributing to an infringing use, 
and an action against customers who have bought and taken . possession 
of the machine, and used it in a way specifically prohibited. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 24-49, 54-61 ; 
Dec. Dig. «=>26.] 

In Equity. Suit by the Sanitary Street Flushing Machine Company 
against the Studebaker Corporation. On motion for a stay of pro- 
ceedings in another action. Motion denied. 

See, also, 226 Fed. 797. 

HUNT, Circuit Judge. Defendant has moved that an order be en- 
tered directing plaintiff to stay all proceedings in the case pending 
in the United States District Court for the Northern District of New 
York in Sanitary Street Flushing Machine Company v. City of Am- 
sterdam (see 225 Fed. 389), pending final decision and determination 
of the issue herein, and directing that plaintiff and its representatives 
be further enjoined from instituting any other or further suits on 
the patent herein involved against the defendant or its representa- 

^=»For oUier cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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tives, or purchasers of defendant's machines, pending the final deci- 
sion and determination of the issue between the parties herein, and 
from threatening to institute such suits. 

Passing all questions of power in the premises, and- assuming that 
the court may enjoin the parties from proceeding with other suits 
pending in other courts, as prayed for, I am clear in my mind that 
this court ought not to use any power so possessed to issue the in- 
junction here prayed for. As I am engaged in the trial of cases from 
day to day, I shall not be able at this time to elaborate the somewhat 
complicated history of this litigation. It is enough to say that the 
suit is one against a contributory infringer in conniving at or facil- 
itating the unlawful use of a lawful assemblage of parts, yet capable 
of lawful use not infringing the patent. 

Defendant may be sued as a user, and it should follow that plam- 
tiff, upon proof of necessary matter on the trial, may enjoin, and may 
assert rights which will prevent, unlawful use, and may, it would 
seem, pursue a right of action against customers who have bought 
and taken possession. At all events, there must be a distinction, which 
has a substantial foundation, between an action for procuring and 
contributing to an infringing use and an action against customers 
who have bought and taken possession of the machine, and who have 
used it in a way specifically prohibited. Avoiding any confusion of 
these propositions, and examining the affidavits filed by the defend- 
ant, it would appear generally that the various parts of the machines 
are identical; and yet there is, in the affidavits, no explicit explana- 
tion that such parts cannot be used in infringement of the patent in 
suit, or that they have not in fact been used in such infringement. 
This matter cannot be overlooked, in view of the vitally important 
point that it is the particular use of the elements specified in the 
claims of the patent in suit that may form the basis for a monopoly 
which plaintiff may maintain. 

The case of Kryptok Company v. Stead Lens Company, 190 Fed. 
767, lll-C. C. A. 495, 39 L. R. A. (N. S.) 1, is well reasoned, and, 
as applied to the motion for an injunction, constrains a conclusion 
against any interference at this time by this court with the right of 
the plaintiff to sue in another court of co-ordinate jurisdiction. Of 
course, nothing said herein in any way can conflict with the general 
rule that a court of equity may upon proper showing so regulate the 
trial of its calendar as not to require parties to go to unnecessary 
expense and duplication of work. 

Motion for injunction denied. 
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LAUDERDALB COUNTY ▼. KITTEL et aL 

(Circuit Court of Appeals. Fifth Circuit February 11, 1916.) 

No. 2803. 

L Highways ^s»11S — Constbuction Contracts — ^Parties Liable. 

Const. Miss. 1890, { 170, provides that the board of supervisors shall 
repres^it the county In the management of its affairs and have full Ju- 
risdiction over the roads of the county. Laws Miss. 1910, c 149, was en- 
titled: "An act authorialng the board of supervisors to construct and 
maintain public roads in any one or more supervisors' districts of the 
various counties of the state; to issue bonds and levy taxes for that 
purpose ; and providing for the manner in which said roads shall be con- 
structed and maintained ; and how bonds shall be issued and taxes levied 
for that purpose." It was amended by Laws 1912, c. 145. In the orig- 
inal act the caption of section 1 read: '^Board of Supervisors Authorized 
to Construct Highways and Provide Funds Therefor." That section pro- 
vides that the board of supervisors of any county is thereby authorized 
and empowered to construct and maintain one or more highways by con- 
tract in any one or more supervisors' districts, and for that puri)ose to 
issue and sell bonds, levy and collect taxes, and maintain such roads as 
therein provided. Section 5 provides for the appointment of road com- 
missioners in districts In which roads are so to be constructed, and pro- 
vides that they shall have the management and supervision of the con- 
struction and maintenance of roads built thereunder, subject to the ap- 
proval of the board of supervisors, and subject to such approval shall 
determine and fix the roads to be constructed and maintained, let all con- 
tracts, etc., all acts done by them to be subject to ratification or rejection 
by the board of supervisors. It divides tiie county Into road districts, 
and provides for the issuance of bonds of the district in which roads are 
to be constructed, and for the levy of taxes on the property in such dis- 
trict, but the bonds are to be executed by the president of the board of 
supervisors and countersigned by the clerk, and to be under the seal of 
the county. The taxes and proceeds of the bonds are to be kept as a 
separate fund by the county treasurer, and it is provided that the board 
of supervisors shall levy an annual tax on the recommendation of the 
commissioners, which shall be used to supplement the general road fund 
of the county in maintaining the roads provided for therein. Held, that 
the road districts are not corporate entities, separable from the counties, 
but are mere geographical subdivisions thereof for administrative pur- 
poses, and the road commissioners are mere subordinate county officers, 
and in signing contracts represent the county, and hence the county may 
be sued on such a c<Mitract 

[Ed. Note.— -For other cases, see Highways, Cent Dig. §§ d48-8S2, 356; 
Dec Dig. «8=B>113.] 

2. Courts <$=::>366 — United States Courts — State Laws as Rules of Deci- 

sion. 

The decision of a state court of last resort as to the construction of a 
state statute is binding upon a federal court 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 954-957, 960- 
968; Dec Dig. <&=>366.] 

3. Appeal and Error ^=>1039 — Harmless Error — ^Rulings on Pleadings. 

Where, under the declaration and the general issue, with notice of 
special matters of defense, the parties were permitted to give in evidence 
all matters of offense, defense, and reply, they could have suffered no 
Injury from any rulings on the pleadings. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 407&- 
4088; Dec. Dig. «=3>1039.] 

^=>For other CAses see same topic ft KEY-NUMBER In all Key-Numbered DlgesU ft Indexes 
229 F.--38 
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4. Appeal and Ebbob ^=91052 — ^Habmless Ebbob — ^Admission of Eyideitcb— 

Cube. 

An objection to the admission of a letter in evidence on the ground 
that it was a copy was cured by the subsequent introduction of the orig- 
InaL 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. fS 4171- 
4177; Dec. Dig. <&=>1052.] 

5. Evidence «»121 — Res Gestjb. 

In a contractor's action for damages from the refusal of the defendant 
county to permit him to complete a highway construction contract, evi- 
dence that plaintiff replied to a notice to discontinue work under the 
contract, and did not by silence acquiesce in the decision of the road com- 
missioners, was a part of the res gestce and admissible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. {§ 303, 307-338, 
1117, 1119; Dec. Dig. «=>121.] 

6. Tbial ^=>54 — Reception op Evidence — ^Libotinq Effect — ^Request. 

In a contractor's action against a county for damages from the coun- 
ty's refusal to permit him to complete a highway construction contract, 
there was admitted in evidence a letter written by plaintiff in reply to 
a notice from the road commissioners to discontinue the work. Held 
that, as this was admissible to show that plaintiff did not acquiesce in 
the decision of the commissioners, the failure to restrict its effect to this 
purpose was not error, in the absence of a request that it be so limited. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 126-128; Dec. Dig. 
^=»54.] 

7. Pleading ^=»381 — ^Issues — Evidence Admissible. 

In a contractor's action for damages from the refusal of the defend- 
ant county to permit him to complete a highway construction contract, 
where the pleadings presented the question of the good faith of the coun- 
ty's engineer in reporting to the road commissioners that plr.intlff was 
unnecessarily delaying the work, evidence that the engineer was in col- 
lusion with the representative of plaintifTs surety to substitute another 
and favored contractor in the completion of the work was admissible, 
as any evidence tending to show good faith or lack of good faith was 
admissible, though not specially pleaded; the pleadings not being re- 
quired to set out the evidence. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. H 1238, 1253- 
1279; Dec. Dig. <&=>381.] 

8. Evidence ^s»116 — Relevancy — ^Actions fob Bbeaoh of Hiohwat Con- 

STBUCTION CONTBACTS. 

Where, in a contractor's action for damages from the refusal of the 
defendant county to permit him to complete a highway construction con- 
tract, plaintiff was permitted to prove that one of the county's attor- 
neys admitted that the county had retained a fund of $25,000 to answer 
any judgment that might be recovered against it by plaintiflP, the county 
should have been permitted to show that no such fund was retained, as 
the alleged admission could be rebutted, either by evidence tending to 
show that it was not made or by evidence tending to show that it was 
in fact untrue. 

[Eld. Note.— For other cases, see Evidence, Cent Dig. SI 134, 135; X>ec. 
Dig. <©=»lie.] 

9. Appeal and Ebbob ^=>1058 — ^Habmless Ebbob — ^Exclusion of Evidence. 

Where, in such action, a witness had, without objection, testified that 
no such fund had been retained, and that the sum in the road fund did 
not amount to the sum said to have been retained, defendant was not 
injured by the refusal to permit the witness to reiterate this statement. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4195, 
4200-4204, 4206; Dec. Dig. <©=»1058.] 

^=»For other cases see same topic ft KET-NUMBBR tn all Key-Numbered Digests ft IndexM 
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10. WmVSSSBflr ^s»268— EZAiaNATION^-CBOSS-EXAMINATIOir. 

In a contractor's action for damages from the refusal of the defendant 
county to permit him to complete a highway construction contract, plain- 
tiff claimed that the county's engineer, in reporting that he was unnec- 
essarily delaying the work, did not act in good faith, but was in col- 
lusion with a representative of plaintiff's surety and the H. Co., and 
made such report for the purpose of eliminating plaintiff and substituting 
the H. Go. in the completion of the work. Witnesses for the county 
were permitted on cross-examination to testify to previous transactions 
between the county^ through its road engineer and road commissioners, 
and the H. Co., tending to prove that favoritism had been shown that 
company. Bel4 that, in view of the suggestion of collusion, it was. with- 
in the discretion of the court to ipermit this cross-examination. 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. {{ 931-918, 959 ; 
Dec. Dig. <&=>268.] 

11. Trial ^=»45(3) — Opfeb and Pboop. 

In such action, the exclusion of evidence as to the circumstances at- 
tending the payment to the H. Oo. on former contracts of the retained 
percentage in advance of the time when It was legally payable was not 
erroneous, where defendant made no specific statement as to what it 
expected to prove, other than that the engineer had nothing to do with 
this premature payment, and the witness was permitted to and did tes- 
tify that the engineer had nothing to do with procuring the reserved 
percentages to be paid in advance of the legal time of payment. 

[Ed. Note.— l^or other cases, see Trial, Cent Dig. § 113; Dec. Dig. 

12. Highways ®=»113 — Highway Conotbuctiow Contbacts — Actions — 

Questions tob Juby. 

In a contractor's action against a county for breach of a highway con- 
Btructlon contract, which stated the price of one item of work as 19% 
cents a yard, defendant contended that the understood price was 19^ 
cents a yard, and there was evidence that at the meeting of the road 
commissioners, at which plaintiff's bid was accepted, the clerk read the 
bid as 19^ cents for such item, and that plaintiff said nothing. There 
was also evidence, however, that subsequent estimates were made and 
paid on the basis of 19% cents, and that after the contract was tak«n 
over by plaintiff's surety payments were made to it on the same basis. 
Held, that this practical construction of the contract by the parties made 
it a question for the jury as to whether there was a meeting of the minds 
when the contract was executed regarding the price to be paid. 

[Ed. Note.— For other cases, see Highways, Cent Dig. §§ 348-352, 355; 
Dec. Dig. <8=s>113.] 

13. Highways «=»113 — ^Highway Constbxtction Contbacts — ^Bbeach — ^De- 
cision OF Engineeb. 

A highway construction contract provided that the good roads com- 
mission reserved the right to declare the contract forfeited if at any time 
it should appear to the engineer that the work or any part thereof was 
being unnecessarily delayed, and that under such conditions the contrac- 
tor would he notified in writing to discontinue the work, and that all 
money due htm, as well as his bond, would be held to protect the county 
from any loss In the completion of the work. The contractor's bond pro- 
vided that the surety should at its option have the right, upon default 
of the contractor, to complete the work, and should be entitled to such 
benefits and emoluments as might then be due the contractor. The engi- 
neer reported to the commission that the work was being unnecessarily 
delayed, and the commission adopted a resolution providing that notice 
be siven to the contractor and the surety for the contractor to discon- 
tinue work, and that unless the surety should forthwith take charge of 

«=»For other cases see same topic & KET-NUMBER In all Key-Numbered DigesU & Indexes 
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the work and undertake the performance of the contract the commission 
would forfeit the contract, and contract with other parties for the pei^ 
formance of the contract Held, that the opinion of the engineer that 
the work was being unnecessarily delayed was not final and conclusive, 
unless the commission forfeited the contract, and as the commissicm pur- 
posely refrained from declaring the contract forfeited, and merely threat- 
ened to forfeit it, in order to avoid releasing the surety, the engineer's 
opinion was not final, and in the contractor's action for breach of the 
contract the Issue was whether the work had in fact been so unneces- 
sarily delayed that it could not reasonably have been completed wltliin 
the time allowed by the contract 

.[Ed. Note— For other cases, see Highways, Cent Dig. H 848-352, 855; 
Dec. Dig. <e=s>113; Contracts, Cent Dig. § 1385.] 

14. Appeal and Ebbob ^=s>1083 — ^Habmless Bbbob — Ebbobs Favobablk to 
Appellant. 

As the county in such action was entitled to no instruction whatever 
as to the conclusiveness of the engineer's opinion, an instruction on that 
subject was favorable to it, and could not be complained of by It 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent Dig. H 4052- 
4062; Dec. Dig. te=»1033.] 

16. Highways ^s>113 — ^Highway Constbuction Contbacts — ^Actions— Iif- 

STBUCnONS. 

In such action, instructions that the burden was on plaintiff to estab- 
lish by a preponderance of the evidence all of the facts necessary to sus- 
tain its Insistence, that if plaintiff was not in good faith prosecuting tbe 
work required of him, or was so environed that It could not in reason be 
expected that he would complete the work within the time specified in 
the contract, the verdict should be for defendant, and that if plaintiff be- 
gan work under the contract, and was prosecuting It with such diligence 
• that he would reasonably have completed the work within the time al- 
lowed by the contract, the verdict should be for plaintiff, fairly pre- 
sented the issue which was determinative of the merits. 

[Ed. Note.— For other cases^ see Highways, Cent Dig. {{ 348-352, 355 ; 
Dec. Dig. <8=»113.] 

In Error to the District Court of the United States for the East- 
em Division of the Southern District of Mississippi ; Henry C. Niles, 
Judge. 

Action by J. O. Kittel, trading as the Tennessee Stable & Transpor- 
tation Company, and others, against the County of Lauderdale. Judge- 
ment for plaintiffs, and defendant brings error. Affirmed. 

This is a writ of error from a Judgment in favor of the plaintiff in tbe 
court below, Kittel, who is the defendant in error in this court, and against 
tbe defendant in that court, the county of Lauderdale, which is the plaintiff 
in error in this court. The action was for the alleged breach of a contract, en- 
tered into between the plaintiff, Kittel, and the road commissioners of district 
No. 1, Lauderdale county, for the building by the plaintiff of certain public 
roads, on the terms therein prescribed and for the compensation therein fixed. 
The plaintiff entered into the performance of the contract, and after having 
been engaged thereon some six months was notified by the road commissioners, 
pursuant to a resolution adopted by them on December 27, 1913, to discontinue 
work, which the plaintiff thereafter did, whereupon the road commissioners 
permitted one of the sureties on the bond given by the plaintiff to secure the 
performance of the contract to enter upon and complete the work under tbe 
original contract, through a construction company employed by the surety 
for that purpose. The plaintiff thereupon instituted this action to recover the 
damages claimed to have been suff'ered by him because of not having l)een 
allowed to complete his contract. The suit was Instituted against the county 

^=9For other cases see same topic ft KBY-NUMBER in aU Key-Numbered Digests ft Indexes 
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of Lauderdale, and not against the road commissioners of district No. 1 of 
Uiat county. The plaintiff recovered a Judgment In the court below, to review 
which this writ of error was sued out by the county of Lauderdale. There 
are 59 errors assigned on the record, not all of which were relied upon In the 
briefs or upon the argument. The two principal questions presented are: (1) 
The liability of the county of Lauderdale to be sued upon the contract of the 
road commissioners of district No. 1, Lauderdale county; and (2) the effect 
. to be given the finding of the engineer of the road commissioners that the 
work, under the contract by the original contractor, Klttel, at the time it 
was ordered discontinued, was being unnecessarily delayed. Other assignments 
relate to various rulings during the progress of the trial, and such as are 
stressed in argument or brief are considered by us in this opinion. 

C. C. EHinn, A. S. Bozeman, and A. B. Amis, all of Meridian, Miss., 
for plaintiff in error. 

C. D. Christian, of Meridian, Miss., and Harry S. Stokes and T. 
T. McCarley, both of Nashville, Tenn., for defendants in error. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). [1] 
The question which presents itself on the threshold is the liability of 
the defendant to be sued on the contract of the road commissioners 
of district No. 1. The first and fifty-sixth assignments of error pre- 
sent the question. The contention of the plaintiff in error, in that re- 
spect, is that the act of the Legislature of Mississippi, authorizing the 
creation of road districts in the various counties of the state, and au- 
thorizing the commissioners of such districts, when created, to con- 
tract for the building of roads in such districts, should be construed 
as having the effect of creating the districts, when organized, municipal 
corporations, which were separate legal entities from the counties in 
which they existed, and alone responsible for and suable on the en- 
gagements entered into by them. The defendant in error's opposing 
contention is that the effect of the act was merely to provide admin- 
istrative agencies of the existing county governments, through the 
creation of the road districts, through which the work of road build- 
ing in the counties could be subdivided into smaller units, and more 
conveniently and efficiently accomplished, than by the general officers 
of the county, such general officers being required to retain the super- 
vision of the work and the expenditure of funds in the various dis- 
tricts and 'of the commissioners in their management thereof, and 
that the road districts provided for by the act were not separate cor- 
porate entities, were not subject to be sued as such on the contracts 
made by their commissioners ; that such contracts were the engage- 
ments of the counties, whose representatives the commissioners were ; 
and that the counties were alone suable thereon. 

The act of the Legislature of Mississippi, authorizing the creation 
of road districts and the appointment of road commissioners for them, 
was approved March 3, 1910, and is known as chapter 149 of tlie 
taws of Mississippi of 1910. It was amended by an act approved 
March 11, 1912, and known as "chapter 145 of the Laws of Missis- 
sippi of 1912." The record shows that district No. 1, Lauderdale 
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county, was legally organized under these acts,* and that the contract 
sued on was entered into by road commissioners of that district with 
the defendant in error. 

We have reached the conclusion that the suit was properly instituted 
against the county of Lauderdale as defendant. The title of the 
ori^nal act, viz., "An act authorizing the board of supervisors to con- 
struct and maintain public roads in any one or more supervisors' 
districts of the various counties of the state ; to issue bonds and levy 
taxes for that purpose; and providing for the manner in which said 
roads shall be constructed and maintained; and how bonds shall be 
issued and taxes levied for that purpose," clearly indicates that the* 
board of supervisors of the counties, and not the road commissioners 
of the districts, were regarded by the Legislature as the body intrusted 
with the ultimate duty of road construction and maintenance in the 
districts created by it. The caption of section 1 of the act is also 
persuasive of the idea that the Legislature intended to place on the 
supervisors, as representing their counties, the duty of road construc- 
tion, and the caption of this section in the amended act is consistent 
with this idea. The former is "Board of Supervisors Authorized to 
Censtruct Highways and Provide Funds Therefor;" that of the 
amended act, "Public Highways — ^How Counties may Construct the 
Same." The section itself imposes the duty of the construction and 
maintenance of highways, and the issuance and sale of bonds therefor,, 
and the levy of taxes to pay the bonds issued, and to maintain the roads 
constructed, on the supervisors of the county. Section 5 provides 
for the appointment of road commissioners by the county board of 
supervisors and their duties. Their duties are defined to be : 

"To have the management and supervision of the construction and main- 
tenance of the roads built under the provisions of this act, subject to the- 
approval of the board of supervisors; and for their services shall be paid 
their actual expenses, not exceeding fifty dollars each, per annum; and it 
shall be the duty of such commissioners, subject to the approval of the board 
of supervisors, to determine and fix what road or roads shall be constructeil 
and maintained In such district or districts out of the proceeds of the sale 
of such bonds and the levy of such taxes ; and it shall be their duty to let 
all contracts for the construction and maintenance of such roads in the manner 
now provided by law for the letting of contracts for public work by the board 
of. supervisors; and it shall be their duty to employ a competent engineer to 
survey and lay out such road or roads in such district or districts, as they 
shall determine upon." 

.( 

The section then proceeds to define the duties of the engineer so 
selected and to provide that his estimate and survey shall be adopted 
or rejected by the commissioners, and their action spread upon their 
minutes, and that all acts done by the commissioners shall be subject 
to ratification or rejection by the board of supervisors. 

The character of the duties imposed on the commissioner, and the 
requirement that in the performance of them they are subject ta 
the approval of the supervisors, clearly demonstrates that the pur- 
pose of the Legislature was merely to create a subordinate admin- 
istrative agency to relieve the supervisors of the direct management 
and supervision of road construction and maintenance in the road 
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districts, just as might have been done by the appointment of an 
individual road supervisor in each district. The purpose of the di- 
vision of the county into road districts, the bonds of which were to be 
issued to provide for the construction of roads in each district, and to 
be paid by the levy of taxes on the property in each district, was to 
geographically distribute the burden according to the special benefits 
and to reduce the size of the unit, so that the management and super- 
vision might be the more effective. The ultimate control in all mat- 
ters was retained in the county through its supervisors. The letting 
of all contracts, the employment of the engineer, the determination of 
the particular roads to be built, and the approval or rejection of the 
engineer's survey and estimates were all administrative details, not 
beyond the authority of an employed superintendent, in view of 
the fact that they were all subject to the approval or rejection of the 
board of supervisors. The contracts of the commissioners were of 
no force till approved by the county supervisors, and they then be- 
came the contracts of the counties. 

The bonds are expressly required by the act to be executed by the 
president of the board of supervisors, and countersigned by the 
clerk of that board, and to bear the impress of the seal of the coun- 
ty. They are the bonds of the county, though issued for the account 
of a particular road district, the property in which is primarily lia- 
ble for their payment. The county, however, is the obligor, and 
would be the proper party defendant in an action to enforce them. 
It is true that the proceeds of bonds sold and the taxes levied are 
directed to be kept as a separate fund by the county treasurer, whose 
bond is made liable for their safe-keeping; but this is made neces- 
sary, since the bonds are payable primarily out of the fund derived 
from taxes collected on the property in each road district, and the 
proceeds of the bonds are to be used exclusively for the construc- 
tion of roads in that district. That there is not an entire separa- 
tion of the administration of the district roads from that of the county 
roads appears from section 6 of the act. It provides : 

"That the public highway or highways, so surveyed and adopted by such 
commissioners, shall be constructed and maintained out of the proceeds of 
such bonds ; proceeds of such bonds to be used alone in their construction ; 
and the board of supervisors shall levy an annual tax on the recommendation 
of such commissioners on all the taxable property in such district or districts 
of not exceeding one mill on the dollar, ivhich shall l>e used to supplement the 
general roa^ fund of the county in maintaining said road or roads and. the 
culverts, bridges and levees thereon,** 

That the Legislature of Mississippi intended to divest the county, 
through its supervisors, of jurisdiction over all roads in the various 
districts, is unlikely in view of the probable conflict of such an attempt 
with section 170 of the Constitution of the state, which provides that 
the board of supervisors shall represent the county in the manage- 
ment of its affairs, and have full jurisdiction over the roads of said 
county. 

Looking at the language of the act, and the purpose to be subserved, 
and the constitutional provision necessarily considered by the Leg- 
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islature, we are of the opinion that the road districts are not sep- 
arable corporate entities from the counties, but mere geographical 
subdivisions thereof for administrative purposes, and that the road 
commissioners are mere subordinate county officers, exercising their 
functions within the limits of such subdivisions, and that in sign- 
ing contracts for the construction of roads the corporate entity they 
represent was the county, and not the road districts. 

The case of Meath v. Phillips County, 108 U. S. 553, 2 Sup. Ct. 
869, 27 L. Ed. 819, is different in its facts from this case. In that case 
levee districts were created by the Legislature out of lands in different 
counties for the purpose of reclaiming the lands in such districts 
and of taxing the lands in the districts created to provide for the 
expense incurred. The act provided for levee inspectors and a treas- 
urer, officers independent of any county organization. The levee dis- 
tricts might comprise lands in more than one county, and hence were 
not mere subdivisions of the county territorially, and could not be 
considered such for administrative purposes. The unit created was 
more extensive than tlie county, and so could not be a political sub- 
division of it. The county courts and the sheriffs were required 
by the act to perform certain services for the levee district, in the 
doing of which the Supreme Court held they acted as the representa- 
tives of the district, and not of the county. The conclusion reached 
was that the districts used the machinery of the counties already in 
existence for district purposes, and that the counties were not thereby 
involved. The Supreme Court in its opinion, distinguishing that 
case from the cases of County of Cass v. Johnston, 95 U. S. 360, 24 
L. Ed. 416, and Davenport v. Dodge County, 105 U. S. 237, 26 L. Ed. 
1018, as presenting entirely different facts, say (108 U. S. at page 555, 
2 Sup. Ct. at page 870 [27 L. Ed. 819]): 

"In the case of the County of Cass, the law provided In terms for an issue 
of bonds in the name of the county, and in that of Davenport we construed 
the law to be in effect the same. Consequently there were In those cases 
obligations of the counties, payable out of special funds. Here, however, there 
was a manifest intention to bind the levee districts only by the obligations 
Incurred, and not to make the county, In its political capacity, responsible for 
the payment of the debts that were created for levee purposes under these 
laws. The machinery of the county was to be used in the levy and collection 
of the special taxes required, but the couuty, aa a county, was to be in no way 
involved." 

In this case the act imposes on the county the duty of building the 
roads, and makes the bonds issued therefor the obligations of the 
county, and merely creates additional county machinery, in the road 
commissioners distributed among the various districts, for conven- 
ience of administration. As the use of the machinery of the county 
by the levee districts in the Cass and Davenport Cases was held not 
to involve the county, so the creation of additional machinery by 
the Legislature for the use of the county, in performing its constitu- 
tional functions with relation to public roads, should not be held to 
release the county from liability, where it would otherwise have 
been so. 
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The Supreme Court of Mississippi has so construed this same act 
in the case of Prather v. Googe, 67 South. 156. The court said (page 
159), referring to assignments of error based upon the claimed con- 
flict of the act with section 170 of the Mississippi Constitution : 

"They all proceed upon the Idea that the Le^slature has undertaken tp 
create taxing districts or corporations with powers of taxation, or to carve 
out of a superTlsor'B district a separate and distinct taxing district, with in- 
definite powers. The vice of this conception is made apparent by a mere 
reading of the law. The bill is drawn with due regard to the plenary Juris- 
diction over roads vested in boards of supervisors by section 170 of the state 
€k)Dstitution, and this thought runs through every word and phrase of the 
act The exercise of the powers given by the act and the carrying out of the 
scheme is placed where it belongs, in the control and under the Jurisdiction of 
boards of supervisors. The methods for the construction and maintenance of 
public roads, and the means through which the funds necessary to this end 
may be obtained, Is a proper subject of legislation, and are without objection, 
unless they in terms or by necessary impUcation take away from boards of 
supervisors the powers conferred by the Constitution, NotMng can be found 
in the act Justifying the inference that the Legislature was undertaking to 
confer upon a separate taxing district, or corporate entity, Jurisdiction over 
public roads, or the power to levy taxes upon persons or property. For con- 
venience, and in order to identify the property to be assessed for the purpose 
of securing funds to liquidate the bonds to be issued, the act provides that 
boards of supervisors will issue the bonds of the district, upon which special 
benefits are conferred. The district gets the benefit of the general plan for 
working roads, and something more, and tliis something more is the thing the 
district is required to pay." 

[2] The validity of county road bonds, issued under this act, was 
under consideration by the court. The act was assailed as being in 
conflict with section 170 of the Mississippi Constitution, in that it in- 
fringed upon the plenary jurisdiction of the county boards of super- 
visors over public roads, by conferring a part of this jurisdiction on 
separate entities; i. e., the road commissions of the road districts 
created under it. The court reached the conclusion that the act did 
not conflict with section 170, by holding that the road districts were 
not separate entities, but parts of the machinery of the counties; 
that the bonds were the bonds of the counties, though having as se- 
curity for their payment the taxing power of the governments of the 
counties to be exerted upon the property peculiarly benefited by the 
special improvement. It cannot be said that this holding was un- 
necessary to the decision of the case, since it was an important and 
necessary part of the process of reasoning by which the court reached 
its decision. The decision of the state court of last resort upon the 
construction of its statute is binding upon us, had we not reached the 
same conclusion. 

[3] The assignments of error which relate to questions of plead- 
ing (numbered 3, S3, 54, and 55) may be dismissed with the statement 
that the parties, under the declaration and the general issue with no- 
tice of special matters of defense, were permitted to give in evidence 
all matters of offense, defense, and reply, and could have suffered no 
injury from any rulings on the pleadings. 

[4-6] The sixth assignment is based upon the introduction against 
plaintiff in error's objection and exception of a letter which the de- 
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fendant in error wrote to Broach, the then chairman of the road com- 
missioners. The letter was objected to, because it was a copy; but 
this objection was cured by the subsequent introduction of the orig- 
inal. The further objection was that it was a self-serving declaration 
of the defendant in error, after the controversy had arisen. It was 
written in reply to the notice served upon defendant in error by the 
road commissioners to discontinue work under his contract, because 
the work had been, in the opinion of the engineer, unnecessarily de- 
layed. The fact that defendant in error did reply to the notice, and 
did not by silence acquiesce in the decision of the commissioners, was 
a part of the res gestae, and admissible. If the plaintiff in error had 
asked the court to so limit the effect of the letter, it would doubtless 
have charged the jury not to consider the statements in the letter as 
evidence of the truth of the facts stated. The objection was to its ad- 
mission at all. If admissible for any purpose, the court cannot be put 
in error for not restricting its effect, in the absence of a request to 
do so. 

[7] The assignments numbered 8, 10, and 11 relate to the admission 
against the objection and exception of plaintiff in error of evidence of 
conferences and dealings between defendant in error and his wife 
and the representative of the surety on his bond, after the alleged for- 
feiture of the contract. One question, arising on the trial, was as to 
the relation that existed between the road commissioners' engpineer, 
whose opinion was relied upon by the commissioners in taking the 
action they did, and the representative of the surety company. TJie 
claim was advanced by defendant in error that the engineer did not act 
in good faith, but was induced to report to the board tihat the work was 
being unnecessarily delayed by defendant in error, in order, in col- 
lusion with the representative of the surety company, to substitute for 
the defendant in error in the completion of the work another and fa- 
vored contractor. The objection was based upon the ground that 
the pleadings disclosed no such issue. The pleadings are not required 
to set out evidence. The question as to the good faith of the engineer 
was presented in the pleadings. Any evidence tending to show good 
faith or lack of good faith was admissible, though not specially pleaded. 

[8,9] The sixteenth assignment is based on the sustaining by the 
court below of an objection interposed by defendant in error to ques- 
tions asked the witness Pistole by plaintiff in error, intended to elicit 
from him that the county had not retained a fund of $25,000 from the 
road fund, to answer any judgment that might be recovered against it 
in this suit. The defendant in error was permitted to prove, without 
objection, that an admission was made by one of the attorneys for the 
county to that effect. To rebut that evidence the plaintiff in error 
offered to make the proof objected to. We think the plaintiff in error 
was entitled to rebut the alleged admission, either by evidence tending 
to show it was not made, or by evidence tending to show that it was 
in fact untrue, which would include proof, such as that offered, that no 
such fund was in fact retained. However, the record affirmatively 
shows that the same witness had already, and without objection, tes- 
tified that no such fund had been retained, and that the road fund did 
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not amount to that sum. It cannot be said that the plaintiff in error 
suffered any injury because the witness was not permitted to reiterate 
the statement. 

[10] But one question is presented by assignments numbered 22, 
25, 26, 28y and 32. The witnesses Moore, Kinard, and Lockhart were 
permitted on cross-examination, and against the objection of plaintiff 
in error, to testify to previous transactions between the county, through 
its road engineer and road commissioners, and the Healy Construc- 
tion Company, which was substituted for defendant in error in the 
completion o£ the contract, tending to prove that favoritism had been 
shown that company, on the reconmiendation of the engineer, by the 
road commissioners under former contracts. In view of the suggestion 
of collusion between the engineer, the representative of the surety 
company, and the Healy Construction Company, because of which it 
was claimed that the defendant in error was wrongfully eliminated 
from the contract and the Healy Construction Company substituted 
for him, we think it was within the discretion of the court to permit 
such cross-examination. 

[11] The forty-second assignment of error is based upon the refusal 
of the court to permit the witness Brodnax to explain the circumstances 
attending the payment to the Healy Construction Company on former 
contracts of the retained percentage in advance of the time when it 
was legally payable. This was offered in rebuttal of evidence intro- 
duced by plaintiff in error, upon cross-examinations of the road offi- 
cials, that such advance payments had been made ; the purpose being 
to show previous instances of favoritism by them to the Healy Con- 
struction Company under former contracts. The court below rulecf 
the evidence out because of the nonproduction of the former contracts. 
The plaintiff in error made no specific statement as to what was ex- 
pected to be proved by the witness, other than that the road engineer, 
Moore, had had nothing to do with the premature payment to the 
Healy Construction Company of the retained percentage. The wit- 
ness was permitted to, and did, answer a subsequent question to the 
effect that Moore, the road engineer, had had nothing to do with pro- 
curing the reserved percentages to be paid in advance of the legal time 
of payment. We think that this answer covered all the plaintiff in 
error was entitled to, in view of the fact that there was no other in- 
formation given the court as to what was proposed to be proved by 
the witness. 

[12] The fifty-sixth assignment of error is based on the overruling 
of the plaintiff in error's motion to exclude the testimony at its con- 
clusion. The ground of the motion relied upon was that there had 
been a fraudulent alteration of the contract sued on, after its execu- 
tion, and by the defendant in error, which avoided it, or that there 
had been no meeting of minds upon the contract as finally reduced to 
writing. The plaintiff in error makes no insistence here that the evi- 
dence supports the contention that there was a fraudulent alteration 
of the contract. It is insisted that the minds of the parties to it failed 
to meet as to the price of one item, which the written contract stated 
to be 19% cents a yard, while the plaintiff in error's contention is that 
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the understood price was 19^ cents a yard. The evidence shows that 
at the meeting of the road commissioners at which the defendant in 
error's bid was accepted the clerk read the bid in the presence of de- 
fendant in error at I914 cents for this item and that defendant in er- 
ror said nothing. However, the evidence is convincing that subse- 
quent estimates were made and paid to the defendant in error on the 
basis of 19% cents, and that after the contract was taken over by the 
surety payments were made to it on the same basis. This practical 
construction given the contract by the parties made it a question for 
the jury to determine as to whether there was the necessary meeting 
of minds when the contract was executed. 

[13] The fifty-seventh, fifty-eighth, and fifty-ninth assignments of 
error all present the question as to whether the court, in the instruc- 
tions given and refused, gave proper effect to the opinion of the road 
engineer that the work was being unnecessarily delayed, expressed to 
the commissioners, when they ordered defendant in error to discon- 
tinue work under the contract. The plaintiff in error excepted to a 
portion of the oral charge of the court, and requested verbally a modi- 
fication of it, which was refused, and also requested a number of 
written instructions, none of which were given. These are the bases 
of the three assignments. The clause of the contract in point is as 
follows : 

**Proffres8 of Work and Forfeiture of Contract. — ^The good roads commission 
reserves the right to declare the contract forfeited, if at any time it should 
appear to the engineer tliat the work or any part thereof is being unnecessarily 
delayed or that the contractor is willfully violating any of the conditions of 
the contract, or is executing the same in bad faith. Under such conditions the 
contractor will be notified in writing to discontinue the work, and all mbney 
due him, as well as his bond, will be held to protect the county from any 
loss in the completion of the work." 

This is the only provision of the contract which gives a special effect 
to the opinion of the engineer on this subject-matter. It confers on 
the good roads commission the right to forfeit the contract, upon re- 
port to ttiem by the engineer that it appears to him, either (a) that the 
work or part of it is being unnecessarily delayed, or (b) that the con- 
tract is being willfully violated or is beinor executed in bad faith. In 
all other cases the rights and remedies of the county for a breach or 
contemplated breach of the contract by the contractor are unchanged 
from the common law. The plaintiff in error, in order to avail of the 
special effect given the engineer's opinion by the contract, must bring 
itself clearly within the terms of the provision and act strictly in ac- 
cord with the remedy there provided. It is conceded that to give the 
engineer's opinion conclusive effect, even in the absence of fraud or 
bad faith on his part, the contract must provide either in express terms 
or by necessary implication (if that is sufficient) that it shall be final or 
conclusive. It has no such weight, in the absence of such an express 
or necessarily implied provision in the contract, and the remedy, then 
given, must be strictly pursued. By the terms of the provision of the 
contract relied upon by plaintiff in error, the report of the engineer as 
to what appeared to him only gave the good roads commission "the 
right to declare the contract forfeited." If they did not declare the 
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contract forfeited, then the opinion of the engineer would not protect 
them in any other action taken by them, unless his opinion was justified 
by the facts. 

The inquiry then presents itself as to whether the good roads com- 
mission did forfeit or declare forfeited the defendant in error's con- 
tract with it. This is to be determined by what took place in their 
meeting of December 27, 1913, and by the resolution spread upon their 
minutes, and a copy of which was sent to defendant in error. The 
resolution was in these words : 

"Therefore, be It resolved by said good roads commission In pursuance of 
the terms of said contract and the specifications, which are made a part there- 
of, that notice be glyen forthwith to the said contractor and the United States 
fidelity & Guaranty Company, surety on the contractor's bond, that said con- 
tractor discontinue work, and that unless said surety shall forthwith take 
charge of said work, and undertake the performance of said contract, and so 
advise this commission, then the said good roads commission will forthwith 
forfeit the said contract, and will contrac*t with other parties for the per- 
formance of the said contract, and wiU hold the said contractor and the 
said surety for any loss or damage incurred by their failure to perform said 
contract. Be It further resolved, that a copy of this resolution be deUvered 
forthwith to said contractor and said surety." 

This resolution was afterwards approved by the county board of 
supervisors. A copy of it was sent defendant in error and his 
surety. Thereupon his corporate surety undertook to complete the 
contract, and did in fact do so, the defendant in error protesting. Does 
this constitute a forfeiture of the contract? The defendant in error 
was required, when he entered into the original contract, to execute 
a bond with surety for its faithful performance. The bond contained 
this provision: 

"Provided, however, that the surety shall, at its option, have the right, upon 
default of said contractor, to complete the work, and shall be entitled to such 
benefits and emoluments as may then be due the contractor." 

The contract, as between the county and defendant in error, gave 
the former the immediate right to forfeit it, when it appeared to the 
engineer that the work was being unnecessarily delayed. The bond, 
however, provided that the surety should have an option to take over 
the contract and complete the work, when the contractor was in de- 
fault. If the county had exercised its right to forfeit the contract, 
without giving the surety the option to complete the work under it, the 
surety would have been released. It was not the purpose of the 
county to release the surety, and it was not its purpose to forfeit 
the contract, since to do so would have had that effect. Its piirpose 
was, as expressed in the language of the resolution, to declare the con- 
tractor in default and notify the surety to exercise its option to take 
over and complete the contract, and only to forfeit the contract in the 
event and after the surety had declined to exercise the option. 

A forfeiture would have the effect to terminate the contract, and 
leave the parties only with a right to sue for its breach. To call upon 
the surety to complete the contract on behalf of its principal and for 
its own protection, while the effect might be equally disastrous to the 
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principal as a forfeiture would have been, clearly is not a forfeiture, 
since the contract, in that event, would not be terminated, but its pro- 
visions would still be fully carried out and the work completed under 
and by its terms by the surety, which was one of the parties to it, and 
which by the terms of the bond, which was a part of it, was given that 
right, in the event of a default by the contractor. The original contract, 
instead of being ended, and the work relet and finished under a differ- 
ent and subsequent contract, would, in that event, be carried on till it 
was fully performed, and the rights of the parties would then be de- 
termined upon the basis of a fully performed, and not upon that of a 
forfeited and broken, contract. 

The resolution did not declare a forfeiture, but only threatened to do 
so, in the event the surety did not exercise its option to complete the 
contract The surety did exercise that option, and the occasion for 
the declaration of the forfeiture did not arise. 

A forfeiture never having been declared by the road commissioners 
or county supervisors, the provision relied upon by the plaintiff in 
error, giving final and conclusive effect to the opinion of the engineer, 
to the effect that the work was unnecessarily delayed, had no ap- 
propriate place in the decision of the cause. If the road commission- 
ers had forfeited the contract, without calling in the surety to com- 
plete it, or if the surety, having been called upon, had declined to 
take it over, and the road commissioners had then declared it for- 
feited, and relet the work to other parties, their action, under the 
provisions relied upon, would have been justified, if it had appeared 
to the engineer that the work was unnecessarily delayed, though in fact 
it was not so, provided the engineer acted without fraud and without 
bad faith. But this was not what the road commissioners in fact 
did. On the contrary, they purposely refrained from declaring the 
contract forfeited, but accomplished its performance by notifying the 
surety to perform and by its agreeing to perform and in fact fully 
performing the contract of its principal. The contract did not provide 
that the opinion of the engineer, even when entertained in good faith, 
was to be final and conclusive, and a protection to the county in or- 
dering the defendant in error to discontinue work, unless the county 
also elected to forfeit the contract. The language of the contract, 
in terms, restricts the application of this clause to the case of a dec- 
laration of a forfeiture, and it is not within the power of the court 
to enlarge or extend its application to a case not provided for by the 
parties. 

The engineer's opinion is final, only when made so by the express or 
necessarily implied agreement of the parties, deduced from the lan- 
guage of their contract. As in this case the evidence without dis- 
pute shows the contract was never forfeited, and as the engineer's 
opinion was made final only in case of a declaration of forfeiture, we 
conclude that the only issue presented to the jury was whether the 
work had been in fact so unnecessarily delayed by the contractor at 
the time he was notified to discontinue work, as that it could not 
reasonably have been completed within the stipulated 500 working 
days. 
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[14] It follows that the plaintiff in error cannot complain of the 
instruction excepted to by it, since it was entitled to none on that 
subject-matter, in view of the only real issue involved, and the in- 
struction given was therefore more favorable to it than it had the 
right to expect. For the same reason the plaintiff in error was not 
entitled to the instructions requested by it. 

[15] The court instructed the jury that the burden was on the de- 
fendant in error to establish by a preponderance of the evidence all of 
the facts necessary to sustain its insistence, and that if the plaintiff was 
not in good faith prosecuting the work required of him by the terms 
of his contract, or was so environed that it could not in reason be ex- 
pected that he would complete the work within the time specified in 
it, their verdict should be for the plaintiff in error. The court also 
instructed the jury that if they found from the evidence that the de- 
fendant in error began work under the contract, and was prosecuting 
the same with such diligence that he could reasonably have completed 
the work within the 500 working days allowed by it, their verdict 
should be for the defendant in error. We think these instructions 
fairly presented to the jury the issue which was determinative of the 
merits. 

We find no error in the record that was prejudicial to the plaintiff 
in error and would justify a reversal of the case, and the judgment is 
afiirmed. 



ROLLER v. GEORGE H. LEONARD ft CO. 

(Clrcnlt Court of Appeals, Fourth Circuit November 4, 1915.) 

No. 1333. 

1. Damages <g=>208(l) — Action fob Breach — Questions for Jury — Damages. 
Plaintiffs were engaged in the business of buying and selling oak ex- 
tract used by tanners. They did not store the extract, but on securing 
an order from a purchaser sent a similar order to a manufacturer, with 
whom they had a contract, for shipment direct to the purchaser. They 
made a contract for the purchase at a stated price of not less than 5,000 
barrels of extract from defendant, who had a plant which was then un- 
completed and the quantity it could produce in a given time uncertain. 
By a supplemental contract no stated time for delivery was fixed, but 
defendant was required to report each week the material on hand and 
the estimated quantity of extract which would be made the following 
week, and to make shipments as instructed as rapidly as possible until the 
contract quantity was delivered. After that defendant made but one ship- 
ment, did not make the weekly reports, and later, on the ground that his 
plant had become Incapacitated, notified plaintiffs that he would make no 
further deliveries. Subsequently plaintiffs sent orders on the same day, 
aggregating over 2,600 barrels, which were not filled, and they brought 
an action for damages for breach of the contract. Held, that the two con- 
tracts must be construed together, and that in view of the surrounding cir- 
cumstances and the known condition of defendant's plant, so construed, 
the large order was not such as was contemplated, and plaintiffs were 
not entitled to recover as damages the profit they would have made by 
resales if such order had been filled ; that the only way to fairly estimate 
their damages was to determine the quantity of extract defendant could 
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have produced weekly by using diligence In procuring materiala and oper- 
ating his plant and the dlffer^ice between the contract price and the 
market price each week of such production, both of which were questions 
for the Jury. 

[Ed. Note.— For other cases, see Damages, Cent Dig. §§ 54^ 64, 68, 533, 
534; Dec. Dig. <g=>208(l).] 

2. CONTBAGTS ^=»313 — RENUNCIATION — RiOHTB AND RXHEDIES Or OTHKB 

Party. 

On the express repudiation of an executory contract by one party, the 
other party may at his election accept such repudiation as ending the con- 
tract, or may treat it as Inoperative ; If he elects the latter the contract 
Is kept alive as to both parties, and he can enforce It only In accordance 
with Its terms. 

[Ed. Note.--For other cases, see Contracts, Cent. Dig. § 1279 ; Dec Dig. 
«=»313.] 

3. Contracts ^s>169 — Constbuction — Extbinsio Evidbnce to Aid Gonbtbuc- 

TION. 

In construing a contract with respect to the damages recoverable for 
Its breach, the surrounding conditions and circumstances when It was 
made must be considered, to ascertain what damages In case of breach 
might reasonably have been In the contemplation of the parties. 

[Ed. Note.— For other cases, see Contracts, Cent- Dig. | 752 ; Dec Dig. 
te=»169.] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Harrisonburg; Henry Clay McDowell, Judge. 

Action by George H. Leonard & Co., to the use of Marden, Orth & 
Hastings, against John E. Roller, trading as the Excelsior Oak Ex- 
tract Company. Judgment for plaintiffs, and defendant brings error. 
Reversed. 

For prior opinion, see 201 Fed. 886, 120 C. C. A. 224. 

Rudolph Bumgardner, of Staunton, Va. (Bumgardner & Bumgard- 
ner, of iStaunton, Va., and John E. Roller, of Harrisonburg, Va,, 
on the brief), for plaintiff in error. 

R. T. Barton, of Winchester, Va. (Barton & Barton, of Winchester, 
on the brief), for defendant in error. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

CONNOR, District Judge. [1] The record, read in connection with 
the record in the writ of error in the same case, decided by this court 
on December 21, 1912 (201 Fed. 886, 120 C. C. A. 224), and the opin- 
ion of Judge Rose, discloses the history of the transaction out of which 
the controversy arose and the questions presented upon the assign- 
ments of error. The defendants in error, hereinafter referred to as 
plaintiffs, were, on and prior to September 12, 1904, engaged in busi- 
ness in Boston, Mass, as dealers in tanning materials, and in their 
course of business bought and sold oak extract Their principal wit- 
ness, Mr. Orth, says : 

**The custom of business was for us, when we received orders from oar cus- 
tomers, to send an order, with shipping directions, to the manufacturers, with 
whom we had contracts, to ship the extract necessary to fill the sale direct 
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to oar custcHners. In other words, as we received our orders from our pur- 
chasing customers^ we gave directions in the form of 'orders' to the plants 
under contract with us to furnish extract, so that the extract would be 
shipped direct from the plant to the customers, thus placing bujring orders 
with us. We allotted these orders to the plants under contract with us, as 
convenience would dictate. In order to enable us to carry on this busdness, 
in whidi we acted in the sense of Intermediaries, or sale brokers, it was 
essential that we know when and in what quantities the extract will be de- 
livered by the manufacturers as without this information we have no guide 
to enable us to make sales to customers, calling for delivery of a specific 
quantity of extract at a given time and place. * * * We store no extract 
ourselves, as our business was to buy for the purpose of selling again. We 
would sell extract to the tanner and if the tanner did not get his extract on 
time his hides were injured. In some instances the tanners had facilities for 
storing a given quantity, but ordinarily they bought as they needed it for cur- 
rent use. Some of our contracts of sale to customers called for as much as a 
tank car a week. It is the custom of manufacturers to store extract ; one con- 
cern I know of ♦ ♦ ♦ insisted on carrying 2,000 barrels all the time." 

The manner in which the testimony of plaintiff in error, hereinafter 
referred to as defendant, is printed, does not present a connected 
story. For the purpose of discussing the. questions presented upon 
the record, it discloses : That defendant, John E. Roller, was a lawyer 
residing in Harrisonburg, Va. He says that he "had about quit the 
practice and was engaged in other operations." During the year 1903 
he organized the Excelsior Oak Extract Company for the purpose of 
making and selling oak extract used for tanning hides. The plant 
was located some distance from Harrisonburg. Gen. Roller, the pres- 
ident and principal owner, says that he knew nothing about the details 
of the business — the method of manufacturing and selling the extract 
—relied entirely upon the men employed by him, "I didn't know a 
thing in the world about it. I didn't even know the meaning of cer- 
tain technical words you use now. I was absolutely without experi- 
ence." There is evidence tending to show that the plant, or machinery, 
used in manufacturing the extract, was in September, 1904, incom- 
plete. G. S. McCarty, president of the American Anniline & Extract 
Company, engaged in selling extract, visited Gen. Roller at Harrison- 
burg. Mr. McCarty says : 

"During this trip here he took me out to the plant and I looked It over, and 
while on that trip we made this arrangement, for me to sell his extract on a 
commission basis. * * * i was to represent him and be his agent I 
looked over the plant and made recommendation to him in great detail as to 
what he might do to make the plant as economically as I then knew. I re- 
tamed to Philadelphia, and, of course, immediately undertook to dispose of 
what we estimated he would produce that year." 

After describing his efforts to make contracts for the sale of the 
extract, and of a contract made with Grattan & Knight, he says that 
he met Leonard & Co., who were "great buyers" of extract, and be- 
came, through his efforts, "interested.*' Mr. Orth, of the firm of 
Leonard & Co., came to Philadelphia, "and we went over the ques- 
tion pretty thoroughly and he said that he could market the extract, 
and, resulting from that, Gen. Roller came up at my solicitation, of 
course, to deal directly with Leonard & Co., as I did not wish to make 
a deal with Leonard & Co. for the output of his plants." After some 
229 F.— 39 
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negotiation, during which it was ^;reed that McCarty was to receive 
a commission of 4 per cent., the parties entered into and signed a con- 
tract, the essential terms of which are : 

'TMladelphia, Pa., Sept 12, 19(H. 
"American AsnlUne & Extract Oo, — Gentlemen: We hereby buy from you» 
and you sell to us, a certain quantity of extract to be made by the Bxcelslor 
Oak Extract Company, hereinafter specified, at the following prices and un- 
der the following conditions, terms, and provisions: F6ur thousand (4,000) 
barrels to eight thousand (8,000) barrels or equivalent in tank cars of chestnut 
oak extract This contract shall ba made entirely from chestnut wood, or 
three-quarters chestnut wood and one-quarter oak wood, with the bark on, or 
from 85 per cent, diestnut wood and 16 per cent chestnut oak bark, as we 
may direct from time to time. As to quantity, it Is our option whether we 
shall take more than four thousand (4,000) barrels, we to declare our option 
within ten days after you let us know definitely whether you can ship us more 
than the four thousand barrels. Shipments filling this contract shall be made 
at fairly regular Intervals between September 15, 1904| and September 15, 
1005, as we order from time to time/' 

The contract contains stipulations as to price, terms of payment, 
guaranty of percentage of tannic acid, etc., and an agreement for sale 
of 1,000' barrels of pure oak bark extract at a price fixed "under the 
same terms and conditions set forth above as to time of delivery, 
terms of payment, etc.,*' and an option to Leonard & Co. to take any 
further quantity that the other party might make, etc. It was also 
stipulated that: 

"You agree to make no further sales of extract, except the acceptance of the 
two options you have out, until the settling of the above options. It is fur- 
ther agreed that shipments in tank cars shall be made only when convenient 
and satisfactory to both parties." 

This proposition was signed by Leonard & Co. and accepted by the 
American Anniline Extract Company and the Excelsior Oak Extract 
Company. The entire evidence is in the record, showing the attitude 
of the parties and the conditions under which the contract of September 
12, 1904, was entered into. For reasons not necessary to set forth 
the defendant did not ship the quantity o£ extract called for by the 
contract. On July 22, 1905, the parties again met in Philadelphia, and, 
after discussion and negotiation, entered into a supplemental contract, 
the essential terms of which are : 

"In consideration of our having failed to make deliveries on our contract 
with you, dated September 12, 1904, according to its terms, and In considera- 
tion of your having given us further time in which to fill said contract, we 
hereby agree to: Report each Wednesday approximate quantity of wood, bark 
extract, and tank cars on hand, estimated quantity extract will make the next 
week. The shipments of extract made since prior report. Make shipments, as 
instructed by you, as rapidly as possible, until the contracted quantity, 5,000 
barrels, is delivered. Make shipments for nobody except Grattan & Knight 
Manufacturing Company, if there is still any extract due them on your con- 
tract with them made prior to September 12, 1904. To procure this year as 
much bark as possible, and make it Into our bark extract, from time to time, 
as instructed by you." 

The other portions of the contract relate to price, terms, etc. De- 
fendant failed to make the reports on each Wednesday, in accordance 
with the terms of the contract of July 22, 1905, although plaintiffs re- 
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pcatedly called upon him to do so. On August 8, 1905, defendant 
wired plaintiffs that he could ship one car bark extract "this week and 
another middle of next week." In response to this telegram, plain- 
tiffs sent defendant, August 9, 1905, orders and shipping direction for 
the two cars. He filled only one of them. No other extract was deliv- 
ered by the defendant on the contract. On August 19, 1905, Gen. 
Roller wrote plaintiffs that his plant was "again in bad shape" — ^that, 
''as you know, I am not an expert in such matters, and I am compelled 
to intrust the management of the plant to others" ; that his foreman 
reports that he is unable to make extract until his stock is completed, 
because the boilers are not of sufficient capacity to make steam to run 
the several parts of the plant; that he "sees no way to escape the de- 
lay"; that he intends to put in new and sufficient machinery. He 
concludes : 

"I am perfectly willing to stand whatever loss or damage I should pay, 
reasonably and justly, for I have no purpose to do anything else than what Is 
right between us." 

No orders were sent defendant for extract subsequent to August 9, 
1905, until September 19, 1906. Plaintiffs wrote and wired defendant 
frequently in regard to his failure to make reports, etc. On Septem- 
ber 12, 1906, Mr. Orth had an interview with Gen. Roller in regard 
to the situation. He says : 

"I aiE(ked him what he was going to do about the contract I had heard 
Uiat he was selling extract to other parties. I had caused one of my friends 
to purchase some of his extract in order to assure myself that he was selling. 
Roller said in the beginning that, no matter what I would say, he would not 
feel caUed upon to make an answer, but asked me to let him know what our 
demands were. He said that the existing contract with Spencer, which he 
was now filling, had been made by Wise, and he could cancel whenever he 
wanted to. I told him that our demand was that he comply with his con- 
tract When asked what he proposed to do about his contract with us, he 
said he would do nothing until he had seen his brother, O. B. Roller (an 
attorney). He said that the costs of making extract had advanced. He re- 
quested me, however, to take no action until he liad consulted his brother, and 
to put our demand in writing. This I did when I returned to Boston, in my 
letter dated September 19, 1906, which is here read to the Jury. This letter 
was not answered." 

The letter will be noted later. 
Gen. Roller says: 

"I made no reports under the contract of July 22, 1905. My plant, at that 
time, to AprU 30, 1906, was out of commission. I was making no extract, and 
had no reports that I could make such as was required by this contract 
♦ ♦ • I made no reports under the contract of July 22, 1905, for from that 
date up to April 30, 1906, the plant was not in condition, and I had nothing 
to report, and I made no reports, because I could not make such as the paper 
contemplated. Coming in the next place to the interview with Mr. Orth and 
myself on the 12th of September, 1906, one of the things that occurred then 
was that I charged him with knowing that the plant was not in operation, 
&Bd had not been in operation, and that no report was necessary, or could 
baye been made, and he didn't deny it, and also to what occurred then. I 
then and there repudiated the idea that I was going to carry out that con- 
tract; I told him in as distinct words as I could employ. I told him that it 
would be a great hardship on me to perform that contract. I asked him what 
demands he would make on me to settle that contract. When the letter came 
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Of September 19, 1906, with the statement of what the demand was, he simply 
demanded the last Item he could demand, the last pound of flesh, so to speak. 
I told him that I declined to carry out that contract, and had sold Mr. Spen- 
cer, and that my contract with Mr. Spencer was for the sale of the extract on 
commission, but that I could cancel my contract with him at any time ; that 
all being in view of the fact that we could make a settlement, and I told him 
that we would not .even do that until I saw my brother, Col. Roller, and took 
his advice upon the subject" 

Upon returning to Boston, Mr. Orth, on September 19, 1906, wrote 
defendant, reciting the terms of the contract and the failure on the 
part of defendant to make reports, the conversation of September 12, 
1906, and inclosing four orders for extract, aggregating 2,640 barrels 
of pure oak extract and chestnut oak extract. These orders called 
for "prompt" shipments. The defendant did not fill either of them. 
Plaintiffs, by a method of calculation, which it must be conceded, as 
claimed by defendants' counsel in his brief, is somewhat confusing, ar- 
rives at the conclusion that, by reason of defendants' breach of the 
contract, they have been endamaged to the amount of $9,965.79. 

Plaintiffs instituted this action for the recovery of the damages al- 
leged to have been sustained by them by reason of defendants' failure 
to deliver the quantity of extract called for by the contract. Plain- 
tiffs, on November 25, 1909, filed a declaration containing three 
counts. It is not deemed necessary to analyze the declarations at 
this time. Upon defendants' motion a bill of particulars was filed. 
The cause was brought to trial upon the pleadings and bill of particu- 
lars. At the conclusion of the evidence, the judge, having excluded 
evidence offered by plaintiff to show damages alleged to have been sus- 
tained subsequent to July, 1906, to which exception was duly taken, 
judgment was rendered for defendant, and a writ of error prosecuted 
to this court. The opinion of Judge Rose (201 Fed. 886, 120 C. C. A. 
224) states the course taken at the trial and the ground upon which the 
court based its ruling. After a recital of the allegations of the dec- 
laration, he says : 

"The learned judge below was of the opinion that by a fair construction of 
the contract of July 22, 1905, the buyers were bound to order, and the seller 
bound to deliver, the extract in fairly regular quantities. He held that the 
failure of the seller to make the weekly reports called for by his contract 
relieved the buyers of any obligation to give orders, but that such faUure did 
not, of itself, extend the time for the performance of the contract. He ruled 
that such time expired not later than July, 1906. He reached this conclusion 
by assuming that the contract of July, 1905, called for substantially the same 
rate of delivery as that of September 12, 1904, which was 5,000 barrels in 12 
months, or 416% barrels per month. He said that 3,974 barrels, which were 
undelivered when the contract of July 22, 1905, was made, should, ab this 
rate, have been delivered in 9.53 months — that is to say, by some time early in 
May, 1906 — and that it could not be assumed that the parties had contem- 
plated that the time of such delivery would extend beyond July, 1906. He 
thereupon notified counsel for the buyers and the seller that, at the trial, he 
would not allow the former to offer evidence in support of any item of damage 
alleged in their biU of particulars.*' 

As explained by Judge Rose, this announcement resulted in a judg- 
ment for defendants. Upon the hearing in this court, the sole ques- 
tion presented, and decided, was whether the judge was in error in 
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excluding plaintiff's evidence offered for the purpose of showing dam- 
age alleged to have been sustained, and specified in their bill of par- 
ticulars, by reason of the failure to fill orders given subsequent to 
July, 1906. Upon this question this court decided : 

'That upon the allegations of the declaration it was error to rule, as a 
matter of law, that the time during which the buyers could call for deliver- 
ies had necessarily expired before September 18 and 19, 1906 (the dates upon 
which the last orders were placed)." 

This conclusion is supported by reasons set out in the opinion ; the 
learned judge writing for the court carefully refraining from express* 
ing any opinion in regard to other phases of the case. 

Upon the second trial it appeared that, with the exception of the 
tdegram of August 8, 1905, followed by the shipping orders of 
August 9, 1905, defendant made no report of quantity of extract on 
hand. Plaintiffs wired and wrote a number of letters calling for re- 
ports, and complaining of defendants' failure to make reports, or 
respond to their letters. Upon the conclusion of the evidence, plain- 
tiffs moved the court to direct the jury to return a verdict for this 
amount. The motion was allowed. Defendant excepted. 

Postponing the consideration of questions of subordinate interest, 
the assignments of error present several questions the answer to 
which are determinative of this writ of error. Defendant attacks the 
validity of the contract, alleging that he was induced to enter into it 
by false representations of plaintiff Orth, co-operating with his own 
agent, McCarty. He says that they entered into a conspiracy to in- 
duce him, by making false and fraudulent representations respecting 
the manufacture of the extract, to execute a contract which, as they 
well knew, he could not under the conditions known to them perform. 
While in his letter of August 19, 1906, he gives as a reason for not 
complying with the contract that his mill, or plant, did not have suffi- 
cient capacity to enable him to make the extract, it is manifest from 
what he said to Mr. Orth on September 12, 1906, that he determined 
to repudiate the contract because of the alleged fraud practiced upon 
him by Orth and McCarty. In the trial of the case, the defendant 
took an active part, conducting the cross-examination of plaintiffs' 
witnesses and testifying in his own behalf. He was also represented 
by counsel. In this court he filed a brief in propria persona, a large 
part of which is directed to his contention that he was induced to 
execute the contract by the fraudulent representations of Orth and 
McCarty. Defendant excepts to the instruction given the jury for 
that: 

"The court erred in taking away from the Jury the right to pass upon the 
question of fraud in the procurement of the contract sued upon and fraud in 
the contract Itself, and in not allowing them to pass upon said issue." 

This exception is saved in the assignment of error No. 3. The de- 
fendants' contention in regard to this phase of the defense is based 
upon the conversation between Orth and McCarty and himself on July 
22, 1905. His theory seems to be that they had entered into a con- 
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spiracy to defraud him by making certain representations to induce 
him to execute a contract which was unfair to him and which they 
knew he could not perform. McCarty was the agent of defendant, 
and the amount of compensation which he was to receive for the serv- 
ices rendered was dependent upon sales made by him. It is difficult ta 
understand why he should have induced defendant to make a contract 
which, by reason of impossibility of performance, deprived him of his 
commission. While it may be that the terms of the contract were 
difficult of performance and wanting in mutuality of obligation, we 
are unable to find in the testimony any evidence of a conspiracy on 
the part of Orth and McCarty, or any false representations of essen- 
tial facts upon the part of either, sufficient to invalidate its obligations. 
The defendant's exception, in that respect, is without merit. 

Coming to the consideration of the contract of July 22, 1905, read 
in the light of the contract of September 12, 1904, the question arises: 
What obligations were assumed and what rights were secured to the 
respective parties? That we may ascertain their intention, it is es- 
sential that we understand the subject-matter, the relation of the 
parties thereto, and the purpose which they had in view in entering 
into the contract. While, in the contract of September 12, 1904, 
words appropriate to an executed contract of purchase and sale are 
used, it is manifest that no sale, in a leg-al sense, of extract was made 
or intended. Both contracts are in all respects executory. Reading 
them together, it appears that defendant agreed to sell to plaintiffs as 
much as 5,000 barrels of extract to be thereafter manufactured by 
defendant, at his plant in Virginia, at the prices and upon the terms 
named. The time fixed for its delivery in the contract of September 
12, 1904, 12 months, is omitted from that of July 22, 1905 ; the only 
limit in that respect being that defendant was to make shipments "as 
instructed by plaintiff, as rapidly as possible, until the contracted quan- 
tity, 5,000 barrels, is delivered." For the purpose of enabling plain- 
tiffs to be advised as to the ability of defendant to make shipments, 
he agreed "to report each Wednesday approximate quantity of wood, 
bark extract, and tank cars on hand, the estimated quantity of extract 
which defendant would make during the following week, and the ship- 
ments of extract made since prior report." The reason which induced 
the parties to make these provisions in the contract are made apparent 
by reference to the extrinsic evidence. 

Defendant concedes that he made no reports as called for by the 
contract and assigns his reason therefor. The reasons given do not 
constitute a valid excuse for his failure to make the weekly reports. 
For this breach of the contract defendant is liable to an action. Plain- 
tiffs insist that the failure of defendant to make the reports as stip- 
ulated relieved them from the duty of sending orders. If, by this, 
it is meant that plaintiffs were entitled to sue for such damages as they 
sustained by reason of defendants' failure to make the reports, we 
concur with them. It is difficult to perceive how more than nominal 
damages would have been recoverable for this breach of contract 
The question, however, is not of practical importance as affecting the 
plaintiffs* cause of action. 
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[2] Defendant, on September 12, 1906, expressly repudiated the con- 
tract and notified plaintiffs that he did not intend to perform or dis- 
charge its obligations. The reasons assigned by him, alleged fraud in 
the inducement, being, as we have held, invalid, his attempted renun- 
ciation was without legal justification. The declaration on the part of 
defendant not to perform the terms or discharge the obligation of his 
contract gave to plaintiffs a right to elect between two courses of con- 
duct. The condition brought about by defendant's renunciation of 
the contract is described by Chief Justice Fuller in Roehm v. Horst, 
178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, as "an anticipatory breach 
of an executory contract by an absolute refusal to perform it." In 
this condition it is held that : 

"The promisee, if lie pleases, may treat the notice of intention as inopera- 
tire, and await the time when the contract is to be executed, and then hold the 
other party responsible for all the consequences of nonperformance; but in 
that case he keeps the contract aUve for * ♦ » the other party, as well 
as his own ; he remains subject to all his own obligations and liaWlltles un- 
der it, and enables the other party, not only to complete the contract, if so 
advised, notwithstanding his previous repudiation of it, but also to take advan- 
tage of any supervening circumstance which would justify him in declining 
to complete it. On the other hand, the promisee may, if he thinks proper, 
treat the repudiation of the other party as a wrongful putting an end to the 
contract, and may at once bring his action as on a breach of it ; and tn sucn 
action he wiU be entitled to such damages as would have arisen from the non- 
performance of the contract at the appointed time, subject, however, to abate- 
ment in respect of any circumstances which may have afforded him the 
means of mitigating his loss." Roehm r. Horst, supra. 

This principle is stated by Lord Esher, Master of the Rolls, in John- 
son v. Milling Co., 16 Q. B. Div. 467 : 

'*When one party assumes to renounce the contract, that is, by anticipation, 
refuses to perform it, he thereby, so far as he is concerned, declares his in- 
tention then and there to rescind the contract ; such a renunciation does not, 
of course, amount to a rescission of the contract, because one party to a con- 
tract cannot, by himself, rescind it, but by wrongfully making such a re- 
nunciation of the contract, he entitles the other party. If he pleases, to agree 
to the contract being put an end to, subject! to the' retention by him of his 
Tight to bring an' action in respect to such wrongful rescission. The other 
party may adopt such renunciation of the contract by so acting upon it as 
in effect to declare that he, too, treats the contract as at an end, except for 
the purpose of bringing an action upon it, for the damages sustained by him 
in consequence of such renunciation." Page on Gout 1441. 

Appl)ring this principle to the condition in which the parties were 
placed by die declaration of defendant, on September 12, 1906, that he 
renounced, repudiated, and did not intend to perform the contract, 
plaintiffs were entitled to "take him at his word" and su^ at once for 
the breach of the contract. Plaintiff's declaration, drawn with much 
care, contains three counts. In each count the contracts are set out, 
and at much length a recital of the several defaults, or breaches on 
the part of defendant, followed by the averment that: 

"By reason of the tortious conduct of the defendant, and his total disre- 
gard for, and r^udiation of, his obligation, and breach of his contract, as 
aforesaid, and his failure to answer plaintiffs' letters and telegrams, plaintiffs 
were wholly prevented, and therefore excused, from any and all obligation on 
their part to give to defendant specific orders and directions for shipments. 
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and are entitled, without such spedflc orders and directions, to demand and 
recover from the defendant the loss which plaintiffs incurred and sustained by 
reason of the failure of defendant to perform and his disregard and breach 
of his contract as aforesaid." 

Following IS the ad quod damnum clause. It appears, as said by 
counsel, that much difficulty was encountered before the parties joined 
issue — demurrers were interposed, one sustained, an amendment made, 
and a second demurrer overruled, followed by demands for bills of 
particulars. We construe the first count to mean that plaintiffs elect 
to treat the contract as breached by the renunciation on the part of 
defendant on September 12, 1906, and sue for such damages as they 
sustained thereby, without averring that orders for shipments were 
made. It is said : 

"If a contract is broken by renunciation, before performance, the adversary 
party may recover damages occasioned by such breach, but he cannot, with- 
out performance, recover upon the contract, as if he had performed the same." 
Page, Cont S 1441. 

This view does not affect the right of action, but merely the measure 
of his damages. When suit is brought for a breach of contract before 
the time for performance, as in Roehm v. Horst, supra : 

"The plaintiff is entitled to compensation, based, as far as possible, on the 
ascertainment of what he would have suffered by the continued breach of 
the other party down to the time of complete performance, less any abate- 
ment by reason of circumstances of which he ought reasonably to have avail- 
ed himself." 

In that case the defendant was under contract to deliver a fixed 
quantity of hops, in four installments, at specified periods of time, 
without any further demand on part of vendee. He renounced his 
contract before the time arrived for all of the deliveries. Plaintiff, 
without waiting for the expiration of the period fixed by the contract 
for delivery, sued for damages. He was permitted, on the question of 
damages, to show at what price he could have made subcontracts for 
forward deliveries according to the contracts. 

In Weld V. Manufacturing Co. (D. C.) 205 Fed. 770, the plaintiff 
was under contract to buy from defendant cotton to be delivered in 
specific quantities at fixed dates. Prior to the date of delivery it re- 
nounced the contract and notified plaintiff that it would not take the 
cotton. Suit was brought without waiting for the expiration of the 
period fixed for delivery. The damage was fixed upon the basis of 
the price of cotton at the date delivery was to be made and accepted. 

**The man who wrongfully renounces a contract into which he has delibei^ 
ately entered cannot Justly complain if he is immediately sued for a compen- 
sation in damages by the man whom he has injured ; and it seems reasonable 
to allow an option to the injured party, either to sue immediately, or to wait 
tin the time when the act was to be done, still holding it as prospectively 
binding, • » • which may be advantageous to the innocent party, and 
cannot be prejudicial to the wrongdoer. An argument against the action be- 
fore the 1st of June (the due date of the first delivery)* is urged from the 
difficulty of calculating the damages; but this argument is equally strong 
against an action before the 1st of September, when the three months would 
expire. In either case, the Jury in assessing the damages would be Justified la 



Digitized by 



Google 



BOLLEB T. GEOBOB H. LEONABD <fr GO. 617 

looking to all that had happened, or was likely to happen, to Increase or miti- 
gate the loss of the plaintiff down to the day of trial.'* Boehm y. Horst, supra. 

Mr. Justice Crompton, in Hochster v. De La Tour, 2 El. & Bl. 678, 
said: 

"The injured party, not in default, may say to the other party: Since you 
hare announced that you will not go on with the contract, I will consent that 
it shall he at an end from this time ; but I will hold you liable for the damage 
I have sustained, and I will proceed to make that damage as little as possible 
by making the best xise I can of my liberty." 

The distinction between the instant case and Roehm v. Horst, supra. 
Weld V. Mfg. Co. (D. C.) 205 Fed. 770, and the cases cited in the 
opinions therein, is found in the fact that in those cases the time at 
which the articles contracted to be delivered was fixed in the contract, 
whereas here the extract is to be shipped "as instructed" by "plaintiffs, 
as rapidly as possible"; the orders were to be given from "time to 
time," all of which is of necessity uncertain in point of time. When 
the date of delivery is fixed, the measure of damages is declared to 
be the difference between the contract price and the market price of 
the article at the time when, under the contract, it should" have been 
delivered. Benj. on Sales, § 1012; Boorman v. Nash, 9 B. & C. 145. 
No definite time being fixed for the shipment of the extract, it being 
evident from the terms of the contract, construed in the light of the 
extrinsic evidence, that it was to be shipped at different periods of 
time and in uncertain quantities — ^both to be fixed by instructions from 
plaintiffs, complied with as rapidly as possible. These elements of 
uncertainty, in regard to the right of plaintiffs and the obligation qi 
the defendant, render it difficult to fix, as a matter of law, the measure 
of damages or the method of ascertainment. 

[3] It is manifest, however, that the contract was of value to plain- 
tiffs and of binding obligation upon defendant — that in wrongfully 
renouncing and repudiating its obligations the defendant has deprived 
plaintiffs of a legal right for which he is liable to an action. If, by 
reason of the uncertainty in the terms of the contract, the value of this 
right is so indefinite, incapable of ascertainment by any process known 
to the law, plaintiffs must be content with nominal damages, which 
always follow from a breach of contract. Actual compensatory dam- 
ages must be proved with at least reasonable certainty. They cannot 
be ascertained by mere speculation and conjecture. Accordingly, if 
there is no data for computing damages, no substantial damages can 
be given, even if it is clear from the evidence that some damage has 
been sustained. Page on Cont. § 1575. Certain elementary principles 
have been established, for the guidance of courts and juries, in fixing 
the measure of damages recoverable for breach of contract. In Hadley 
V. Baxendale, 9 Exch. 341, Baron Alderson said : 

"When two parties have made a contract, which one of them has broken, 
the damages which the other party ought to receive in respect of such 
breach of contract should be such as may fairly and reasonably be considered, 
either arii^g 'naturally — i. e., according to the usual course of things — ^from 
BQch breach of contract itself, or such as may reasonably be supposed to 
bare been in the contemplation of both parties, at the time they made the 
eontract, as the probable result of the breach of it" 
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This language is cited with approval in Howard v. Stillwell, etc., 
139 U. S. 199, 11 Sup. Ct. 500, 35 L. Ed. 147. Applying this prin- 
ciple to this record, the case comes to this: Plaintiffs, engaged in 
buying and selling oak extract, used by persons engaged in tanning 
hides, receiving and accepting orders, from such persons, of uncertain 
time and quantity, for the purpose of enabling them to accept such 
orders as came in the course of their business, made contracts with 
manufacturers of the extract. Defendant owned a plant, or mill, 
which was, at the date of the first contract, incomplete, located in a 
section where oak wood, from the bark of which the extract was made, 
was accessible. The capacity of the mill and tlie quantity of bark which 
he would reasonably expect to secure was uncertain, but capable of 
estimation. He desired to sell extract as it was made. Plaintiffs did 
not store the extract, but, upon receipt of orders from their customers, 
sent shipping directions to those witfi whom they had made contracts. 
The extract was shipped direct to the plaintiffs' customers. The profit 
which plaintiffs made from their business consisted in the difference 
between the price for which they purchased, fixed in the contract, and 
the price at which they sold to their customers, dependent upon the 
market prices at such dates as sales were made. 

In the light of these conditions, known to both parties, they entered 
into the contract out of which this controversy has arisen. The lan- 
guage used by them, in so far as it is uncertain, or open to construc- 
tion, must be construed in the light of, and with reference to, these 
conditions, and their intention, so far as possible, ascertained. The 
two contracts must be read together, and the terms of both must tie 
considered as an entirety, and their meaning, as a whole, ascertained. 
It is said : 

"The parties to a contract choose to express their Intention, in view of all 
the surrounding, circumstances. It Is practically Impossible to state these 
facts in the contract, and is rarely, if ever, attempted. The court whidi con- 
strues the contract must therefore either disregard all the material facts 
which led the parties to express their intention as they did, or else admit ex- 
trinsic evidence of the surrounding facts and circumstances. In this dilemma, 
the courts have chosen the latter alternative. It is a recognized rule of con- 
struction that the court will place itself in the position of the parties who 
made the contract, as nearly as can be done, by admitting evidence of the 
surrounding facts and circumstances, the nature of the subject-matter, the 
relation of the parties to the contract, and the object sought to be accom- 
plished by the contract * • ♦ Even though the contract is In writing, ex- 
trinsic evidence of the surrounding circumstances is admissible to aid the 
court to determine the intention of the parties," Page, Ck>nt 1123. 

This principle is illustrated in a large number of cases cited by the 
author. Plaintiffs acquired, by the contract, the right to instruct de- 
fendant to make shipments of the extract to their customers at such 
points as they directed. The time and quantity of each shipment was 
to be fixed by plaintiffs. The entire quantity was fixed at 5,000 barrels. 
The only limit in respect to the time of shipments, fixed in the con- 
tract, was they should be "from time to time" (and this, in view of 
the course of plaintiffs' trade and business, should be construed to 
mean as they received orders from their customers) and "as rapidly 
as possible" (this must be construed as referring to the capacity of 
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defendant's mill properly operated). It is manifest that neither of the 
parties contemplated an immediate, or at any time a single, order for 
the entire quantity. 

Light is further thrown on the intention of the parties by referring 
to the provision which required defendant "to procure this year as 
much oak bark as possible and make it into our bark extract, from 
time to time, as instructed by you." As further indication of what 
was in the minds of the parties in respect to the quantity and time of 
giving instructions for shipments, it will be observed that defendant 
obligated himself to — 

"report each Wednesday approximate quantity of wood, bark extract, and 
tank cars on hand. Estimated quantity extract will make next week« The 
shipments of extract made since ^rlor report." 

It is manifest that the purpose of requiring defendant to make the 
weekly reports was to enable plaintiffs to know the extent to which 
they could safely accept orders and enter into contracts with customers. 
It was this contract which defendant breached, and it is the value of 
this contract which plaintiffs are entitled to recover as compensation 
for the injury sustained. For the failure to fill specific orders placed 
by plaintiffs, within the terms of the contract, prior to September 12, 
1906, plaintiffs are entitled to recover the difference between the. 
contract price, which they were to pay defendant and the price at which 
they sold. This is fixed at $119.58. 

In regard to the remainder of the quantity called for by the contract, 
plaintiff's claim is substantially as follows: 

(1) That on September 19, 1906, they had a call from Grattan, 
Knight & Co. for 120 barrels pure bark extract at 2 cents per pound, 
which they instructed defendant to supply. His failure to do so dis- 
abled them from making the sale, whereby they lost the difference in 
contract price at which 3ie sale would have been made, $165. 

(2) That on the same day they had a call for 60 barrels pure bark 
extract from Grattan & Son at 2V^ cents per pound, which they di- 
rected defendant to fill; that by reason of his failure to do so they 
were not able to make the sale, sustaining by the same method of 
computation $254.58. If the jury should find the facts to be as tes- 
tified, and that these orders came within the terms of the contract, 
it would seem that they would constitute elements of damage for 
which defendant wotdd be liable. 

(3) That on the same day they received from Grattan & Knight 
Manufacturing Company a verbal offer to purchase a large quantity 
of pure bark extract, which they could not accept on account of de- 
fendant's renunciation of his contract, and thereby lost a profit of 
$2,976. They did not place any order with defendant for this extract. 
The theory upon which plaintiffs base this claim is that the failure to 
make reports and the renunciation of the contract relieved them of 
the duty of placing orders. This contention presents a number of 
questions of fact. It cannot be held, as a matter of law, that defend- 
ant was, upon a fair construction of the contract, under obligation to 
ship on one day so large a quantity of extract, or that plaintiffs were 
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entitled to charge him up with profits alleged to be lost in this manner. 
The questions upon which the right and liability of each party depends 
upon tliis claim should be submitted to the jtwy under proper instruc- 
tions. 

(4) That plaintiffs on the same day, September 19, 1906, had a call 
from the American Leather Company for 1,200 barrels chestnut oak 
extract, at a price not stated. For this they gave defendants shipping 
order. Plaintiffs had purchased from Young & Kimball, two days 
before, a quantity of extract, and from this they shipped their cus- 
tomer 840 of the 1,200 barrels called for. The diflference in the price 
which they paid for this extract and the price fixed in their contract 
with defendants they charged to defendant — $1,564.60. 

(5) That on the same day they had a call from the Anglo-Canadian 
Leather Company for 1,200 barrels chestnut oak extract, for which 
they gave defendant a shipping order, which was not filled. This order 
they filled from extract purchased from Wilson & Kimball and charged 
defendant with difference in price, as in the next preceding order — 
$2,234.40. 

(6) The same course was pursued with this item, by which they 
charge defendant $132.30. 

(•7) Plaintiffs, by some method of reasoning which is not very clear, 
allotted certain other orders to defendant, and, without giving him any 
shipping orders therefor, charged him with alleged loss— $1,801.58. It 
is quite difficult to understand and describe ttie processes by which 
these results were reached. 

The testimony of Mr. Orth, in regard to the basis upon which he 
assessed plaintiffs' damages, is not at all clear, and leaves many ques- 
tions and inferences open for the consideration of a jury, under 
proper instructions by the court. In respect to much of his testimony, 
reasonable men may. very well differ. Without expressing an opinion 
in regard to the weight which should be attached to it, which is entirely 
for a jury, we can easily perceive that a number of his methods of fix- 
ing the measure and amount of alleged damages may not be accepted by 
the jury. 

We are of the opinion that the contract did not authorize plaintiffs 
to arbitrarily, or otherwise than in their regular and usual course of 
business, and the capacity of defendant's mill properly operated, call 
upon defendant to ship extract in quantities, or at periods of time, not 
within the contemplation of the parties, as expressed in the written 
contract, and conditions under which it was executed. While defend- 
ant, by failing to make the weekly reports, relieved plaintiffs of the 
duty of basing orders on such reports, and by notifying plaintiffs 
that he would not ship any extract relieved them of the duty of send- 
ing orders, and by these breaches of his contract subjected him to an 
action for damages, they did not entitle plaintiff to demand of him 
that which he never promised or contracted to do, or to create ar- 
bitrarily conditions which were not contemplated by either party at 
the time the contract was entered into. The principle upon which 
the rights of plaintiffs and liability of defendant is fixed is stated by 
Mr. Sedgwick: 
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"When a contract is performable In installm^itSi snch, for instance, as a 
contract to manufacture. and deliver goods in stated amounts from time to 
time, and tliere is a repudiation during the period of performance, the damages 
for a breach consisting in the nonperformance of subsequent installments Is 
to be estimated as at the time of performance of each [installment], and not 
as at the time of the performance of the last installment. If, for instance, 
between the time of the first breach, the value of the goods to be delivered 
fluctuates, the buyer who has failed to receive the installment due him cannot 
demand damages, based on the value of the goods at the time the last install- 
ment should have been delivered, but he must be content with a basis of 
compensation which will give him the value of each installment at the time 
it should have been delivered." 2 Dam. g 636b. 

The principle upon which damages are to be assessed in such cases 
is illustrated in Brown v. Miller, L. R. 7 Ex. 319. Defendant con- 
tracted to sell and deliver to plaintiff a large quantity of iron to be 
delivered in about equal portions — September, October, and Novem- 
ber, 1871. During the month of August defendant notified plaintiff 
that he did not intend to deliver any iron. Plaintiff, after the expira- 
tion of the time for the last delivery had passed, sued defendant for 
damages for breach of their contract. Kelly, C. B., said : 

"Now the proper measure of damages is that sum which the purchaser re- 
quires to put himself in the same condition as if the contract had been per- 
formed. The plaintiff might, if he had so elected, have treated the contract 
as at end, when the defendant announced his intention to break it. But that 
is a matter of election on plaintiffs part, and even although he had elected 
then to treat the contract as broken, yet in considering the question of dam- 
ages they would still be estimated with reference to the time at which the con- 
tract ought to have been performed ; that is, in this case, at the ends of the 
months of September, October, and November." 

In Joslin v. Irvine, 6 H. & N. 512, 30 L. J. Ex. 78, defendant con- 
tracted to ddiver naphtha in weekly parcels. He failed to perform 
his contract. Wilde, J., said : 

"I want to know the market price at the end of the first, second, and third 
weeks, when the naphtha was to have been delivered. The damages must be 
assessed with reference to the market price on each of the days fixed for the 
delivery of the naphtha." 

In Long V. Conklin, 75 111. 32, defendant contracted to deliver wood 
^the quantity plaintiffs would need as they required it for their brick- 
making business. He failed to deliver the wood. The court sustained 
the trial court in admitting evidence of the value of wood throughout 
the brick-making season as plaintiffs required it, saying : 

, ''Appellees had a right to make purchases at the timea when, by the con- 
tract, appellant was to have delivered the wood ; that is, at the times they 
shoald need it through the season for use. The law would not compel them 
to buy all at once that which they could only use in parcels from time to time, 
nor would it compel them to enter into a continuing contract with any other 
person." 

For the same reason plaintiffs would not be permitted to demand 
of defendant all of the wood on a day arbitrarily fixed by them. In 
Del. & Hudson Canal Co. v. Mitchell, 92 111. App. 577, defendant 
contracted to furnish coal as required by plaintiff. For failure to do so 
the court said : 
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"Appellee • • • was entitled to have his damages measared by the 
market values obtaining at the • » » times when he required the por- 
tions * • ♦ in his season's business." Hill v. Chipman, 69 Wis. 211, 18 N. 
W. 160 ; Roper v. Johnson, L. R. 8 O. P. 167 ; 1 Sedgwick, Dam. 658. 

It will therefore be for the jury to fix what according to the terms 
of the contract and its subject-matter — relevant facts and circumstances 
under which it was entered into and the plaintiff's course of business; 
orders received ; the capacity of defendant's mill, if operated with due 
diligence — ^would be a reasonable quantity of extract plaintiff was 
entitled to call upon defendant to ship weekly, and the market price 
at which plaintiffs either did, or could have, filled such orders. The 
price to be paid defendant was fixed by the contract; the difference 
between such price and the price at which plaintiffs could have filled 
orders will be the measure of the damages whicli plaintiffs are entitled to 
recover. A basis may be stated for approximate ascertainment that 
will not work injustice to either party. No date is fixed for shipments 
in the first contract; "fairly regular shipments" being altogether in- 
definite and uncertain. The second contract affords the only basis of 
computation in saying that the quantity subject to the order of the 
plaintiffs should be reported once a week. Therefore, under the pe- 
culiar circumstances, the fairest measure would be the difference be- 
tween the contract price and the average weekly market price from 
the date of the second contract, July 22, 1905, to the date when the 
whole 5,000 barrels would have been delivered if the defendant had 
used due diligence in the operation of his plant. 

The jury should be instructed as follows: Ascertain from the tes- 
timony the weekly output which the defendant could have made and 
reported by due diligence. Divide the 5,000 barrels by the number of 
barrels so found as the proper weekly output, and you have the total 
number of weeks the defendant had to deliver. Ascertain from the 
testimony, for the weeks so found, the average weekly market price 
for a barrel. Take the difference between the agreed price and the av- 
erage weekly market price so ascertained, and multiply by the number 
of barrels not shipped. The result will be the nearest approach to the 
actual damages. 

We do not deem it necessary to pass upon several questions of prac- 
tice presented in the bills of exception. They may not arise upon an- 
other trial. While we do not doubt that the pleadings are skillfully 
drawn, we cannot avoid the reflection that the real cause of action, 
the facts upon the proof of which the rights and defenses of both 
parties depend, might have been set out more concisely and thfe 
real issues presented more clearly to the court and jury. For the 
reasons set out, we are of the opinion that there was error in directing 
a verdict. There must be a new trial. 

Reversed. 
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GOLDSMITH SILVfiH CO. v. SAVAGB. 

(Circiiit Ck>urt ot Appeals, First Glrcnit. December 10» 1915. Behearlng 
Denied March 1, 1916.) 

No. 1120. 

1. Appeal and Errob ^=>607(5) — Record — Mattbrs Reviewable — Fi:ymNGs 

OF Fact by Mastbb. 

A master's finding of facts upon the evidence taken by him cnnnot be 
impeached, In the absence from the record of the certificate, or other com- 
petent proof, either that the evidence presented Is the entire evidence tak- 
en by him, or that It contains all the evidence which was before him rela- 
tive to the spedflc finding or findings challenged. 

r£d. Note. — ^For other cases, see Appeal and Error, Gent Dig. | 2925: 
Dec. Dig. «=>697(5).] 

2. Appeal and Ebbob ^=s>931 — ^Review — ^Rbpobt o9 Mastebt— Pbesumftion as 

TO Evidence Returned. 

While It will be presumed that the report of a master, made under an 
order Erecting him to rei>ort the evidence, contains all the evidence tak- 
en before him, there is no such presumption where he was directed only 
to report his findings. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. {{ 3728, 
3762-^771 ; Dec. Dig. ^=^931.] 

3. Tbade-Mabks and Tbade-Nakes ^=:»65, 70— Intbinoement — Unfaib Com- 

petition. 

There is one element common to the right to recover for Infringement 
of trade-mark and for unfair competition, and that Is that the dress of 
the alleged Infringing or competing article is so similar to the one com- 
peted with that it is probable that the purchasing public, while In the 
exercise of reasonable care, will be deceived. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. K 64, 81 ; Dec. Dig. «©=»65, 70.] 

4. Trade-Mabks and Teade-Names ^=»55, 09— Infbingement — ^Unfaib Com- 

petition. 

In case of infringement of trade-mark, the Intention of the infringer Is 
Immaterial ; but, to establish unfair competition, complainant must prove 
a fraudulent intent, or show facts and circumstances from which It may 
reasonably be Inferred. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names* Cent 
Dig. §§ 03, 80; Dec. Dig. «=5>55, 09.] 

6. Equity <&=»40^— Refebencb bt Consent— Mastbb's Findings — Conclu- 
siveness. 

Under a reference of an entire case to a master by consent of parties, 
to report his findings of fact and conclusions of law, without the reserva- 
tion of a right of review, his findings of fact are conclusive, if there is 
any. competent evidence to support them. 

[Ed. Note.— For other eases, see Equity, Cent Dig. §§ 904, 920-923; Dec 
Dig. <S=>409.] 

Putnam, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Maine ; Clarence Hale, Judge. 

Suit in equity by the Goldsmith Silver Company against Llewellyn 
W. Savage. Decree for defendant (211 Fed. 751), and complainant 
appeals. Affirmed. 

See, also, 206 Fed. 1001. " 

^=»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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Maurice E. Rosen, of Portland, Me., for appellant 
Phillips B. Gardner, of Bangor, Me., for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. This is a proceeding in equity, brought 
by the complainant, appellant, against the defendant, in which it al- 
leges and claims (1) that it is the owner of a trade-mark in the numerals 
"108," as adopted and used by it with reference to a certain cigar, 
which it manufactures and puts upon the market, and that the defend- 
ant has infringed its right by employing the numerals "208" on a 
cigar which he manufactures and puts upon the market ; and (2) if it 
is not entitled to an exclusive right in the numerals "108" as a trade- 
mark, that by the adoption of them and their use through a series of 
years in connection with the sale of a certain cigar it has established 
a trade therein, and that the defendant, by putting upon the market 
his cigar numbered "208," is guilty of unfair competition. 

By agreement of the parties the case was sent to a special master 
under an order of the court, with directions "to take the testimony and 
report the findings of fact and conclusions of law to the court, with all 
convenient speed, subject to exceptions according to the usual course 
of chancery practice." Having heard the parties, the master made 
his report, in which he found in substance (1) that the complainant's 
predecessors in title adopted the numerals "108" to denote the origin 
and source of manufacture of a certain cigar that it manufactured, 
which mark the complainant and its predecessors have continued to 
use in connection with the manufacture and sale of said cigar for more 
than 20 years, but ruled that the complainant had no exclusive right 
to the use of such numerals, in that they would not constitute a valid 
trade-mark when not associated with some name or device to char- 
acterize and distinguish them. Having thus disposed of this question, 
he proceeded to consider whether the business, which the complainant 
had built up by the use of the numerals "108" in connection with its 
cigar, had been unlawfully interfered with by the defendant. 

With reference to this subject, he states that one question is whether 
the natural and probable tendency and effect of the conduct of the 
defendant in his sale of the cigar marked "208" was such as to deceive 
the public, so as to pass off his goods for those of the complainant. 
He then finds that the box containing the cigars manufactured and 
sold by the defendant, when compared with the box containing the 
cigars manufactured and sold by the complainant, presented no such 
resemblance as would cause deception on account of similarity; that 
the shape, size, and general appearance of the boxes were very dis- 
similar, and that the labels upon them were entirely different; that 
the numerals occupied different places on the respective boxes, and 
were so different in size as to present no real similarity to the eye; 
that, while the size of the cigars was practically the same, there were 
a million other makes of like size; and that the complainant's cigar 
was branded "108" while the defendant's was not He summarizes 
his finding as follows: 
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"From a comparison, therefore, of the cigarB and boxes, inclnding labels, 
general appearance, and make-up, I find that there would be little or no possi- 
bility of a dealer thinking that they were the cigars manufactured and sold by 
complainant." 

As to the contention that the defendant, by manufacturing his cigars 
and selling them under the numerals "208," put into the hands of 
retail dealers the means of deceiving the ultimate consumer by sub- 
stituting cigars of his brand for those of the complainant's brand, he 
ruled that : 

*To warrant the issuing of an injunction, either actual or probable de- 
ception and confusion must be shown, and that mere possibility of deception 
was not enough." 

After setting forth and analyzing the evidence bearing on this ques- 
tion, and showing that the complainant's and defendant's cigars are 
of the same size, shape, and color, and that there are numerous other 
cigars on the market of like size, shape, and color, he finds that the 
parties sent by the complainant to purchase cigars from retail dealers, 
and who testified in the case, were not deceived, and that the boxes 
were so marked and the marks on the boxes containing defendant's 
cigars were so open to observation that there was no likelihood of 
purchasers being deceived ; that there is no uniform rule followed by 
retail dealers in the display of the boxes, but that generally their 
covers are torn off or bent back and put under the boxes, so that only 
the boxes themselves are seen in the cigar case ; that if an unscrupulous 
retail dealer, who did not have the "108" cigar, wished to palm off on 
the purchaser a different one, he could do this as well by substituting 
any other cigar of the same shape and size, of which there were many 
on the market; and that to take cigars from a box marked "208" 
would assist him very little in accomplishing his purpose. 

He then considers the evidence bearing upon the question of the 
purpose and intention of the defendant in adopting the universal Lon- 
dres shape and size of cigar for his cigar, with the numerals "208" 
upon the box, and concludes, inasmuch as the boxes were dissimilar, 
and the size, shape, and color of the cigars were the same as many 
others on the market, that in the adoption of the numerals "208" the 
defendant did not intend to encroach upon the complainant's trade 
by deceiving the public, and that this conclusion was not overcome 
by the .fact that the defendant had at one time handled the complain- 
ant's cigar as a jobber in practically the same territory in which he later 
sold the cigars marked "208." 

The report having been filed, the complainant excepted to the fol- 
lowing findings of fact and conclusions of law of the master : 

"First. That the master finds as a matter of law that the numerals *108* as 
Med by your petitioner are not the subject of a trade-mark. 

"Second. That the master finds that the petitioner is not entitled to an in- 
Jonction on account of an infringement of the defendant on the alleged trade- 
mark. 

"Third. That the master finds that the petitioner has not established his 
case of unfair competition on the part of the defendant as will entitle him 
to an injunction as prayed for. 

^'Fourth. That the master finds that the petitioner is not entitled to an ac- 
oonntlng for damages.** 
229 F.— 40 
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There was a general exception to the report as against the law, the 
evidence, and the weight of tiie evidence. 

In the District Court the findings and rulings of the master were 
sustained, and a decree was entered affirming the same. From this 
decree an appeal was taken to this court, and the errors assigned were 
that the District Court erred: (1) "In finding that the name '208,' as 
used by the defendant in connection with the defendant's sale of his 
cigars, was not an infringement upon the complainant's trade-mark 
rights to use the name *108' as used by it"; and (2) "in finding that 
the use by the defendant of the name '208' in connection with the sale 
of his cigars was not unfairly competing against the complainant in 
the complainant's use of the name '108' in connection with its sale 
of cigars." The third, fourth, fifth, sixth, and eighth assignments 
were mere subdivisions of assignments 1 and 2. The seventh was 
that the court erred "in not finding from all the evidence that the con- 
duct of the defendant in placing upon the market his '208' cigars 
was for the fraudulent purpose of unfairly competing with the com- 
plainant." The ninth, tenth, and eleventh assignments were general. 

[1,2] The report of the master was filed February 3, 1914, and 
the opinion of the District Court dismissing the bill was filed March 
16, 1914. On March IS, 1915, the depositions of certain witnesses, 
whose testimony purports to have been taken in the case, were filed in 
the District Court. The record contains no stipulation that these depo- 
sitions embrace all the evidence presented before the master, and the 
order of the court sending the case to the master contained no direc- 
tion to him to report the evidence. Under these circumstances the 
evidence contained in the depositions cannot properly be considered 
by us for the purpose of determining whether the findings of fact by 
the master are correct or otherwise. "The true rule upon this subject 
is that the master's finding of facts -upon the evidence taken by him 
cannot be impeached, in the absence from the record of the certificate, 
or other competent proof, either that the evidence presented is the 
entire evidence taken by him, or that it contains all the evidence which 
was before him relative to the specific finding or findings challenged." 
While it would be presumed, in the absence of countervailing proof, 
in case the order to the master had contained a direction to report the 
evidence, and on filing his report he had accompanied it therewith, that 
he had faithfully discharged his duty and returned all the evidence, 
no such presumption can be indulged in this case, for the order to the 
master contained no such direction, and the record does not disclose 
that the evidence was returned by the master. Guarantee Gold Bond 
Loan & Savings Co. v. Edwards et al., 164 Fed. 809, 811, 90 C. C. A. 
585, and cases there cited. 

The complainant has argued his case as though the finding and ruling 
of the master — that the numerals "108," as used by the complainant, 
were not a valid trade-mark — ^had been assigned by him as error. The 
record discloses that an exception of this kind was taken to the mas- 
ter's report, but that it was not assigned as error on this appeal. The 
question, therefore, is not before us, and we are not required to pass 
upon it Whether naked niunerals may constitute a valid trade-mark 
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has never been determined. The cases, however, are not without ex- 
prcssions of opinion upon the subject, some viewing the matter from 
one standpoint and some from another, and text-writers have enter- 
tained equally divergent views. 

[3, 4] But if we assume that the complainant has a valid trade- 
mark in the naked numerals "108," it does not follow that it is en- 
titled to the relief asked, unless the finding that the defendant is not 
guilty of infringement cannot be sustained. Whether the complain- 
ant's action proceeds upon the ground of infringement of a trade-mark 
or upon the ground of unfair competition, there is one element com- 
mon to both rights which it is essential for it to establish, and that 
is that the dress of the alleged infringing or competing article is so 
similar to the one competed with that it is probable the purchasing 
public, while in the exercise of reasonable care, will be deceived and 
led to purchase the competing article for that of the complainant with 
consequent injury to his trade. In the case of infringement of a techni- 
cal trade-mark the intention of the infringer is immaterial, as the es- 
sence of the wrong lies in the injury to a property right; while in the 
case of unfair competition the intention is material, to establish fraud 
on the part of the defendant in the use of the imitative device to be- 
guile the public into buying his goods as those of his rival. In the 
former case fraud, if material, is presumed; while in the latter the 
complainant must prove a fraudulent intent, or show facts and circum- 
stances from which it may reasonably be inferred. In either case, 
however, it must be shown that the dress or device employed by the 
defendant is such that it has deceived, or is calculated to deceive, or- 
dinary purchasers buying with usual care, and that they have pur- 
chased or will probably purchase the goods of the defendant under the 
mistaken belief that they are those of the plaintiff, to the serious dam- 
age of the latter. McLean v. Fleming, 96 U. S. 245, 24 L. Ed. 828; 
Regis V. Jaynes, 185 Mass. 458, 460, 70 N. E. 480; Paul on Trade- 
Marks, §§ 196, 280. 

[5] As heretofore pointed out, the master has found in favor of 
the defendant on the last proposition, and the court below has affirmed 
the finding. Findings so made are not to be lightly disregarded, and 
this is especially true where, as here, it appears that the case was sent 
to the master under an agreement of the parties that he should hear 
the evidence and report his findings of fact and conclusions of law 
thereon. In Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. 
Ed. 764, the order sending the case to the master read as follows : 

**By consent and request of aU the parties herein, it is ordered by tUe court 
that Hon. R. D. H. be and is hereby appointed a special master herein to hear 
the evidence and decide aU the issues between the parties and make his report 
to this court, separately stating his findings of law and fact, together with all 
the eYidence introduced before him, which evidence shaU thereby become part 
of the report, which report shall be subject to Uke exceptions as other reports 
of masters." 

This order differed in no respect from the one under consideration, 
except that it directed the master to report the evidence introduced 
before him and make it a part of his report In determining the: 



Digitized by 



Google 



628 229 FBDBBAL RBPOBTBB 

eiFect to be given to findings of a master under sijch a reference, Mr. 
Justice Field said : 

''A reference by consent of parties of an entire case, for the determination 
of all its issues, though not strictly a submission of the controversy to arbi- 
tration — a proceeding which is governed by special rulesr—is a submission of 
the controversy to a tribunal of the parties' own selection, to be governed in 
its conduct by the ordinary rules applicable to the administration of justice 
In tribunals established by law. Its findings, like those of an independent 
tribunal, are to be taken as presumptively correct, subject, indeed, to be re- 
viewed under the reservation contained in the consent and order of the court, 
when there has been manifest error in the consideration given to the evidence, 
or in the application, of the law, but not otherwise. * * * To disregard 
the findings and treat the report as a mere presentation of the testimony is to 
defeat, as we conceive, the purpose of the reference and disregard the express 
stipulation of the parties. We are therefore constrained to hold that the 
learned court below failed to give to the findings of the master the weight to 
which they were entitled, and that they should have been treated as so far 
correct and binding as not to be disturbed, unless clearly in conflict with the 
weight of the evidence upon which they were made/* 

In Davis v. Schwartz, ISS U. S. 631, 15 Sup. Ct. 237, 39 L. Ed. 289, 
the order of reference to the master, as in Kimberly v. Arms, was by 
consent of the parties to hear the case and report his findings and con- 
clusions of law, but it did not contain a reservation of the right to 
review his findings, and it was there held that, under such an order, 
the findings of fact by the master were conclusive, if there was any 
evidence upon which they could be made. In the opinion of Mr. 
Justice Brown, it was said : 

"As the case was referred by the court to a master to report, not the evi- 
dence merely, but the facts of the case, and his conclusions of law Uiereon, 
we think that his finding, so far as it involves questions of fact, is attended by 
a presumption of correctness similar to that in the case of a finding: by a 
referee, the special verdict of a jury, the findings of a Circuit Court in a 
case tried by the court under Rev. Stat § 649, or in an admiralty cause 
appealed to tills court In neither of these cases is the finding absolutely con- 
clusive, as if there be no testimony tending to support it; but so far as it 
depends upon conflicting testimony, or upon the credibility of witnesses, or 
so far as there is any testimony consistent with the finding, it must be treated 
as unassailable." 

And again he says: 

"As there is nothing to show that the findings of fact were unsupported by 
the evidence, we think they must be treated as conclusive." 

The views of the Supreme Court, as expressed in the above cases, 
have been recognized and followed in the various circuits. See Con- 
nor V. United States, 214 Fed. 522, 131 C. C. A. 68; Hattiesburg Lum- 
ber Co. V. Herrick, 212 Fed. 834, 842, 843, 129 C. C. A. 288; Guaran- 
tee Gold Bond Loan & Savings Co. v. Edwards, 164 Fed. 809, 8IL 
90 C. C. A. 585. 

We have carefully examined the report of the master with reference 
to his finding of fact upon the question material to both grounds of 
complaint and the exhibits particularly relating thereto, and are of 
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the opinion that the proofs show that the master was right, rather 
than tiiat he was clearly wrong. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 

PUTNAM, Circuit Judge (dissenting). In the middle circuits the 
practice had been formerly common for the court, sometimes on its 
own motion, to send a case to a master to try at the outset all the is- 
sues, without proceeding to dispose of them in any part as the re- 
sult of its own investigation and judgment. Clearly this was not a 
lawful practice under any equity rules, and this was so announced in 
Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct 355, 32 L. Ed. 764. The 
announcement in Kimberly v. Arms as to the effect of such a refer- 
ence when agreed to by the parties was mainly incidental. While the 
case has since been followed without question, it did not attract the 
notice of either court or counsel in the present suit. Clearly that case 
should not be applied beyond what the law really requires. 

The appeal before us presents two distinct questions : One is wheth- 
er, independently of a technical trade-mark, the respondents have been 
guilty of unfair competition. This is properly a mixed question of both 
law and fact, but it contains so much fact that the disposition of the 
facts, if accepted as found by the master and the District Court, dis- 
poses of it. On this part of the case the District Court and the mas- 
ter agree ; therefore, accepting the law as given as early as Crawford 
V. Neal, 144 U. S. 585, 596, 12 Sup. Ct. 759, 36 L. Ed. 552, and perhaps 
earlier, and as continuing down to the last volumes of the Supreme 
Court Reports, this concurrent conclusion should control our decision, 
as it is very evident that there is much to be said about this on both 
sides. 

Upon the other branch of the case, which relates strictly to the 
trade-mark "108," the complainant assigned as error as follows: 

'That the United States District Court for the District of Maine erred in 
flnding that the name *208' as used by the defendant in connection with the de- 
fendant's sale of his cigars was not an infringement upon the complainant's 
trade-mark rights to use the name '108' as used by It" 

This might be criticized as perhaps too general, but it is sufficiently 
comprehensive to cover all questions involved, and to give full notice 
that the complainant still rests on its trade-mark. The complainant 
also proceeded in good faith to argue this proposition fully, and there 
is no technical rule which requires us to throw him out. 

There has never been any authoritative decision sustaining the 
claim of the respondent that a number like "108" may not be prop- 
erly held to be a trade-mark. In this particular case it seems to have 
been taken from the street number of the building where the com- 
plainant's factory or place of trade was. In McLean v. Fleming, 96 
U. S. 245, 24 L. Ed. 828, there is a full and complete discussion by 
Mr. Justice Clifford of the law of trade-marks; and he makes it 
sweeping enough to cover in a mere number. As we have said, 
there has been no authoritative decision throwing out numbers as 
trade-marks, though there has been considerable discussion on the 
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topic. As applied to the present case, the numerals answer all the 
demands for a proper trade-mark, indicating nothing except such 
elements as are proper to establish trade mark rights; and, in the 
lack of any authoritative hostile decision, we might accept the position 
of the complainant in view of the general observations of Mr. Justice 
Clifford (96 U. S. at pages 250, 254, 24 L. Ed. 828), especially about 
"symbol, figure, letter, form, or device." These observations are suffi- 
cient to show the position of the federal courts. 

In the state courts we have not only the cases cited therein, but we 
have also, in Coddington's Digest of Trade-Marks (1878) at page 260 
and sequence, a discussion of the use of numerals entirely favorable to 
our view; also, from pages 361 to 374, there is a long schedule of 
various kinds of inscriptions which have been sustained as trade- 
marks, which illustrate the observations of Mr. Justice Clifford, and 
confirm them to such an extent as to cover this case. Gillott v. 
Esterbrook, 48 N. Y. 374, 8 Am. Rep. 553, and sequence, sustains 
our view of the law fully, and leaves it without doubt, so far as the 
New York courts are concerned. That case relates to the figures 
"303" on writing pens. The figures were connected in the trade-mark 
with the words "extra fine" and the name of Joseph Gillott, in whose 
behalf the adjudication was made. The infringement was by Ester- 
brook & Co., and did not use the name of "Gillott," but used their own 
name, so that by the very substance of the matter it was impossible to 
attribute the decision to anything except the number, and it appears 
all through the case that that was the view of the court. This is all 
the more evident on looking at the report of the case in the Supreme 
Court, 47 Barb. (N. Y.) 455. It will appear from the decisions in 
these two courts that this case was very throughly considered by the 
courts, and was maintained on each side by very distinguished and 
painstaking counsel, including John Sherwood and F. R. Sherman 
in the Court of Appeals. The frame of the injunction appears 
plainly in 47 Barbour, and there can be no question on reading the 
whole case that the courts aimed at those figures as the essential part 
of the trade-mark; the name of the manufacturers having been drop- 
ped out, and the name of Esterbrook & Co. substituted. It is observed 
by Judge Ingraham in 47 Barb. (N. Y.) 481 that it was "303" that the 
complainants claimed a right to as a trade-mark, and that the in- 
junction would be perpetual as to the use of that number. 

We also remark, as to the difference between "108" and "208," that 
Mr. Justice Clifford (96 U. S. at page 255, 24 L. Ed. 828), stated that: 

"Where the similarity Is sufficient to convey a false impression to the 
puhUe mind, and is of a character to mislead and deceive the ordinary pur- 
chaser, * * * it Is sufficient to give the injured party a right to redress." 

Also, in the Gillott Case, the fact that the trade-mark used by the 
respondents omitted Gillott's name, and used another name, did not 
affect the result. With reference to an established trade-mark, the 
rule of law in this respect is more liberal than with reference to mat- 
ters of unfair dealing. In the same line is the observation in Taylor 
V. Carpenter, 2 Sandf . Ch. (N. Y.) 603, and the whole mass of author- 
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ities as to trade-marks proper. It is difficult to understand why this 
"208'' should have been used, except for the purpose of misleading. 

Kimbcrly v. Arms does not interfere with these propositions, because 
the questions involved in this trade-mark are substantial questions 
of law, and Kimberly v. Arms, which has been many times explained 
and restricted in its application, certainly does not affect a question 
of that character. No ruling of the Supreme Court has ever held 
that any finding of a master in chancery on a merely legal proposi- 
tion is conclusive. 

It is true that the respondent has not mathematically taken the com- 
plainant's trade-mark, but within the practical rules it made use of it, 
and no suggestion has been made anywhere that he had any other pur- 
pose which induced him to use the figures "208," and no other purpose 
is conceivable. 

We will add that Gillott v. Esterbrook, 48 N. Y. 374, 8 Am. Rep. 553. 
has never been reversed, or even authoritatively questioned, so far as 
the principles whidi we are discussing arc concerned. It has been ap- 
proved. This was done, as well as elsewhere, by the very marked opin- 
ion by Judges Sedgwick and Van Vorst, in 1879, in 45 N. Y. Super. Ct. 
258, in the well-known Rubber Comb Case, where the peculiar reason 
for accepting numerals as trade-marks when used as in the case at bar 
was strongly stated. This case is found in Price & Stuart, at page 191, 
where it was pointed out that the numbers there involved were se- 
lected arbitrarily, and of themselves expressed no size or quality. 
This is the very pith of one fundamental requirement ordinarily de- 
manded in a trade-mark. In Shaw Stocking Co. v. Mack (C. C.) 
12 Fed. 707, decided in June, 1882, a case always recognized as a 
leading case, Judge Coxe, who is admittedly of large experience in 
such matters, lays down the rule as broadly as that we have cited from 
Mr. Justice Clifford, to the effect that: 

"A trade-mark may consist of a token, letter, sign, or seal. Names, ciphers, 
monograms, pictures, ♦ ♦ ♦ may be used, and numerals united." 

In this case, the use of the numerals "830" was expressly restrained. 
The latest and most comprehensive work on trade-marks in existence, 
the fifth edition of Sebastian's Law of Trade-Marks, published in 
1911, gives undoubted prominence to Gillott v. Esterbrook, at pages 
94, 183, 223, and elsewhere. 

A thorough investigation of all the leading works on trade-marks, 
including Bump, Kerly, and Sebastian, which latter is the latest and 
standard work covering the law as understood in America, although 
an English publication, fails to give any case of any importance de- 
cided by any court in the United States which would reject the trade- 
mark in this particular case, although some expressions, if not read 
carefully, might give a different impression, as, for example, Burton 
V. Stratton (C. C.) 12 Fed. 696, which runs off into a general discus- 
sion of tfie trade-mark question, stating, on page 700 that no person 
can obtain a monopoly by the use of "the ordinary numerals or let- 
ters." It immediately says, however, that this proposition has been 
disputed, and cites Gillott v. Esterbrook, already referred to. It rests 



Digitized by 



Google 



632 229 FEDBRAL REPORTER 

this expression, however, immediately on Manufacturing Co. v. Train- 
er, 101 U. S. 51, 25 L. Ed. 993, which will be found to start out with, 
as a recognized rule, that letters or figures affixed to merchandise for 
the "purpose of denoting its quality only" cannot be appropriated as 
a trade-mark. The word "only," by reflection,, sustains the trade- 
mark in this particular case. 

It seems to be admitted, however, that there is some doubt whether, 
under the English decisions, the rule is sustained to the extent relied 
on by us. Under the English statutes, as under our own statutes, a 
numeral may be registered as a trade-mark, although it is only a single 
distinctive figure. Sebastian's Law of Trade-Marks (Sth Ed., 1911) 
19, 37, 90, 368, and elsewhere. Browne on Trade-Marks (2d Ed.) § 
225, and sequence, seems to sustain a hostile position; but it cites no 
authority, and fails to appreciate those to which we have referred. 
Mr. Browne, in discussing this question, assigns decided cases to the 
class of mere unlawful competition; but he adds nothing to the law, 
because he attempts this without giving in any instance any special 
reason for doing so. In fact, we may reassert without hesitation 
that there is no authority in the United States which directly impugns 
the use of a numeral arbitrarily applied merely to distinguish the 
origin of the goods, without reference to their quality, being the pre- 
cise purpose for which this trade-mark is authorized to be maintained. 

On the whole, in conclusion, we rely confidently on the expression 
of the opinion delivered in behalf of the Supreme Court of Rhode 
Island in 1888, in American Solid Leather Button Co. v. Anthony, 15 
R. I. 338, 339, and 340, 5 Atl. 626, 627, 2 Am. St. Rep. 898, as fol- 
lows: 

*'Tlie first question presented for our decision Is whether the use of an 
arbitrary combination of figures to designate the styles of goods which a 
person makes is entitled to protection. The defendants claim that no protec- 
tion can be given because such figures, by denoting the style or quaUty simply, 
and not origin of the goods, deceive nobody, and hence the rights of the com- 
plainant are not Infringed, lliere is some diversity in decisions upon this 
point, arising mainly from different assumptions of fact by the courts. Un- 
doubtedly, if it be assumed that a given mark indicates quaUty only, and not 
origin, it wlU follow that purchasers of goods so marked have not been misled 
thereby into the supposition that they were buying a complainant's goods, and 
hence he would show no cause for relief. All of the cases dted by the de- 
fendants, in support of their claim that numbers indicating st>'le or quaUty 
cannot be protected, are based upon such an assumption. Where the premises 
are true, no fault can be found with the conclusion. But it by no means fol- 
lows, as a rule of law, that marks indicating style or quality may not also 
indicate origin, and thus be a subject of trade-mark. A person has the right 
to afiix to his goods any device, symbol, or name which he may invent, to dis- 
tinguish such goods from those made by other people. When the symbol be- 
comes known, in connection with his name, it serves as a sign and pledge of 
the origin of the goods. People do not often stop to read all that may be 
printed on a label; nor do they always know the changes that are made In 
firms or business names. Hence it is that the sight of the familiar symbol, In- 
ducing one to purchase goods to which the symbol does not properly belong, 
to the injury of him who devised it to mark his own goods, is the gravamen of 
the law of trade-marks. 

"Within limits which are well defined, a combination of letters or figures, 
arranged for convenience or to attract attention, may serve the purpose of 
a trade-mark, as well as a device intended or arbitrarily selected. So a person 
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may have dilferent symbols for different grades of goods, which, in the same 
way, will indicate both quality and origin with respect to the goods so marked. 
"A manufacturer may adopt such symbols, not simply to mark a style or 
quality, but hU style and his quality as well. He is entitled to have his style 
and his quality protected from misrepresentation, and to have the benefit of 
any favorable r^utation they may have gained. The doctrine applicable to 
cases of this character is clearly set forth in Shaw Stocking Go. y. Mack (G. G.) 
21 Blatchf. 1, 6 [12 Fed. 707], as follows: 'It is very dear that no manufac- 
turer would have the right exclusively to appropriate the figures 1, 2, 3, and 4, 
or the letters A, B, 0, and D, to distinguish the first, second, third, and fourth 
quality of his goods respectively. Why? Because the general signification 
and common use of these letters and figures are such that no man is permitted 
to assign a i)ersonal and private meaning to that which has, by long usage 
and universal acceptation, acquired a public and generic meaning. It is equal- 
ly clear, however, that if, for a long period of time, he had used the same 
figures in combination, as ^3214," to distinguish his own goods from those of 
others, so that the public had come to know them by these numerals, he would 
be protected. The courts of last resort in Connecticut, in Massachusetts, and 
in New York have distinctly held this doctrine, Boardman v. Meriden Bri- 
tannia Go., 35 Gonn. 402 [95 Am. Dec. 270] ; Lawrence Go. v. Lowell Mills, 129 
Mass. 325 [37 Am. Bep. 362] ; GiUott v. Esterbrook, 48 N. Y. 374 [8 Am. Rep. 
553]; the numerals sustained being respectively "2340" "523," and "303.""* 

These observations, with all their limitations, apply exactly to the 
case at bar, even with such detail as to render the change from "108" 
to "208" ineffectual in behalf of the respondent below. 
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BOWLING GREEN TRUST CO. v. VIRGINIA PASSENGER & POWER 

CO. et al. 

{Circuit Court of Appeals, Fourth Circuit. November 4, 1015. On Rehearing, 

December 13, 1915.) 

No. 1366. 

1. CouBTs ^=?>352 — Continuance — ^Effect of End of Tebic Aftxb Heabino 

AND Befobe Degree. 

New equity rule 57 (198 Fed. xxxiv, 115 C. C. A. xxxiv), providing that 
after a cause has been placed on the trial calendar it shall not be con- 
tinued over the term, save in exceptional cases bj order of the court on 
cause shown, does not apply to a cause which has been heard where the 
term ends before entry of the decree. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 92^932; Dec. 
Dig. <g=»352.] 

2. Appeal and Ebbob ^=>173 — Gbound fob Dismissal. 

^ An appeal will not be dismissed on the ground that there was no proof 
of complainant's ownership of the cause of action sued on, where the 
point was not made before the trial court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §| 1079- 
1089, 1091-1093, 1095-1098, 1101-1120; Dec Dig. «=»173.] 

3. Pasties ^=>48 — ^Pleading — ^Amendment. 

Denial of a motion to amend an intervening petition after a delay of 
four years held not error, where intervening rights would be affected by 
the amendment. 

[Ed. Note. — For other cases, see Parties, Cent Dig. f 75; Dec. Dig. 

€=>For other cases see aame topic ft KSY-NUMBBR in all Key -Numbered Digests ft Indexes 
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4. MOBTGAGES ^=s>19&— BSLATIOIT OF MOBTOAQOB TO PBOFBBTT — DVTZEB AS- 
SUMED TO MOBTOAOBB. 

A mortgagor or his agents, operating the property In due course of busi- 
ness, is not technically a trustee for the mortgagee, and is under no ob- 
ligation to pay over the income or profits to the mortgagee, even where 
the mortgage covers income, until demand is made for the income, or for 
surrender of possession of the property; but the mortgagor holds the 
stable property Under the implied confidence reposed and obligaticm as- 
sumed to preserve it intact as security for the mortgage debt. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. f§ 613-525; 
Dec. Dig. «=»190.] 

6. Mortgages ^=»205 — Convbbsion of Pbopebtt bt Mobtgagob — Rights or 

MOBTOAGEE. 

A mortgagor is liable if he wastes or converts to his own use the mort- 
gaged property, and the property itself may be followed by the mortgagee 
in the hands of third persons, except purchasers without notice, without 
the necessity of proving fraud. 

[Ed. Note.~For other cases, see Mortgages, Cent. Dig. §§ 400, 544r-550; 
Dec Dig. «=»205.] 

8. Street Railboads ^=>52 — Relation of Pubchaseb to Mobtgaged Pbop- 
ebtt — Rights of Mortgagee. 

A street railway company, which through stock purchases secured con- 
trol of a competing company and caused its property to be conveyed to 
itself, subject to underlying mortgages which covered also the Income 
and good will of the mortgagor, thereby assumed a fiduciary relation to 
the mortgaged property, and became liable to the secured bondholders for 
any improper diversion of the same, Including its income and the busi- 
ness and good will of the mortgagor. 

[Ed. Note.— For other cases, see Street Railroads, Gent. Dig. §§ 130, 131 ; 
Dec. Dig. <S=»52.] 

7. Street Railboads ^=»52 — Rights of Mobtgageb — ^Pbopebtt Divebted to 

Benefit of Second Mobtqagee. 

Mortgagees of the succeeding company, who obtained the benefit of any 
property so diverted as an increment to their security, on enforcing their 
mortgages, would also be accountable for its value to the mortgagees of 
the former owner. 

[Ed. Note. — For other cases, see Street Railroads, Gent Dig. f } 180, 131 ; 
Dec. Dig. <S=»52.] 

8. Stbeet Railboads ^=»52 — ^Rights of Mortgages — Suit fob Diversion of 

Pbopebtt. 

That the property at the sale did jDot bring enough to pay a prior mort- 
gage did not affect the right of petitioner, a bondholder of the prior owner, 
to maintain the proceeding, since he is not concluded by such price, and 
is, furthermore, in case of recovery, entitled to the entire amount, if 
necessary to pay his bonds, to the exclusion of all other bondholders, who 
could have Joined with him, but did not 

[Ed. Note.-~For other cases, see Street Railroads, Gent Dig. {} 130, 131 ; 
Dec. Dig. <$=>52.] 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Suit in equity by the Bowling Green Trust Company, trustee, against 
the Virginia Passenger & Power Company and others. Charles Hall 
Davis, intervener, appeals from a decree dismissing his petition against 
the Virginia Railway & Power Company and others. Reversed. 

^=»For other cases see same topic & KEY-NUMBER in all Key -Numbered Digeata ft Indexes 
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James Mann, of Norfolk, Va., and William Hodges Mann, of Rich- 
mond, Va. (Mann & Son, of Richmond, Va., and Maim & Tyler, of 
Norfolk, Va., on the brief), for appellant. 

Henry W. Anderson, of Richmond, Va. (Munford, Hunton, Wil- 
liams & Anderson, of Richmond, Va., on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. In the early development of electric light- 
ing and transportation in and near the cities of Richmond and Peters- 
burg, Va., the business was divided among a number of companies. 
There were numerous issues of stock, and many mortgages were exe- 
cuted by the several corporations. About the year 1900 tfie process of 
consolidation of these companies began. After some years they were 
all placed in the hands of receivers under proceedings to foreclose their 
mortgages. All of the foreclosure suits were consolidated into one, 
under the tide of "Bowling Green Trust Company, Trustee, v. Virginia 
Passenger & Power Company and Others," and a decree of foreclo- 
sure was entered October 24, 1908, directing a sale of all property of 
all the companies. The sale was accordingly made on May 5, 1909, for 
$8,100,000, to a committee representing a large majority of bond- 
holders, who had come together and agreed upon a plan of reorgani- 
zation of the property. The bid was confirmed, and title made to the 
Virginia Railway & Power Company, a new corporation organized 
to carry out the reorganization. The contest now before us, between 
Charles Hall Davis and the Virginia Railway & Power Company, the 
purchaser of the property, depends upon the transactions of the Rich- 
mond Passenger & Power Company and the Virginia Passenger & 
Power Company, two of the mortgagor corporations, with each other, 
and all of the complex matters not bearing on the contest will be omit- 
ted in stating the issues. The Richmond Passenger & Power Company 
will be hereinafter spoken of as the Richmond Company, and the 
Virginia Passenger & Power Company as the Virginia Company. 

The Richmond Company executed a mortgage on January 1, 1900, to 
the Merchants' Trust Company, securing a bond issue of $2,877,()00, 
and on July 1, 1900, another mortgage to the Metropolitan Trust Com- 
pany, securing a bond issue, known as debenture bonds, of $1,000,000. 
In addition to these, there was a senior mortgage on property acquired 
by the Richmond Company from the Richmond Railway & Electric 
Company, securing bonds to the amount of $123,000, and a senior mort- 
gage on property acquired from the Richmond & Manchester Railway 
Company securing bonds to the amount of $400,000. The total of 
these bonds outstanding against the Richmond Company was $4,- 
400,000. 

In December, 1901, the Virginia Passenger & Power Company was 
formed by the consolidation of the Virginia Internal Improvement Com- 
pany with the Southside Railway & Development Company. In this 
transaction, the Virginia Company acquired a large majority of the 
stock of the Richmond Company, and thus controlled its operations. 
By virtue of this control, the Virginia Company elected the directors 
of the Richmond Company, who elected the managing officers of the 
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Virginia Company to be managing officers of the Richmond Com- 
pany. The purpose was to consolidate the companies which were 
competitiors of each other, and the effect was to operate them to- 
gether under the control of the Virginia Company. By deed dated Jan- 
uary 23, 1902, the Richmond Company conveyed to the Virginia Com- 
pany some of its lines of railway, subject to its mortgages of $3,400,- 
000, above recited; the Virginia Company assuming and agreeing to 
pay the Richmond Company's debenture bonds of $1,000,00Q. By 
another cleed, dated June 3, 1902, the Richmond Company conveyed to 
the Virginia Company other lines in consideration of $500,000 to be 
paid by the Virginia Company. It is alleged that neither the debenture 
bonds nor the $500,000 purchase money was ever paid. In June, 
1902, the Virginia Company acquired control of other companies with 
a view of consolidation of the entire electric street car and power 
business of the vicinity. As a means of accomplishing this purpose 
the Virginia Company, on June 18," 1902, executed a mortgage to the 
Merchants' Trust Company to secure bonds to the amount of $15,000,- 
000, which was by proper instruments made a lien on all the property 
thus brought into the consolidation, subject to existing mortgages. 
Afterwards the Bowling Green Trust Company was substituted as 
trustee under this mortgage. From the proceeds of this bond issue the 
existing mortgages and bonds, including the debenture bonds of $1,- 
000,000 of the Richmond Company, were to be paid. Of the consoli- 
dated bonds there were issued and sold by the Virginia Company $6,- 
508,000, and pledged $1,303,000, making a total of $7,811,000. The 
Remaining bonds of the proposed issue of $15,000,000 were reserved 
for the retirement of the underlying bonds of the several corporations. 
This plan of consolidation failed, and the old bond issues were not 
paid nor retired by the new bonds. 

Afterwards foreclosure proceedings were instituted by the trustee 
under the mortgage of the several corporations, receivers were ap- 
pointed, and the sale was made as above recited. In the progress of 
litigation the Metropolitan Trust Company, trustee under the mortgage 
securing $1,000,000 of the debenture bonds of the Richmond Com- 
pany, charged in the bill for foreclosure that, after the Virginia Com- 
pany secured control of its competitor, the Richmond Company, it 
was guilty of these wrongs against the Richmond Company and against 
the Metropolitan Trust Company as trustee of the mortgage securing 
the debenture bonds of that company: First, that it so managed 
generally the property and business of the Richmond Company as to 
divert to its own use earnings, income, business, and good will of that 
company, and so mingled its property with its own that full identifica- 
tion became impossible without an accounting under the order of the 
court; second, that the Virginia Company converted to its own use 
the lines of railway conveyed to it on January, 1902, and June, 1902, 
and received all the income and profits therefrom, paying no consider- 
ation for either the property or its use. 

The issues made on these charges were referred to Hon. A. L. HoUi- 
day, as special master. After taking much testimony the master filed 
his report on July 25, 1908, making as we understand the following 
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findmgs: First, if the Virginia Company sustained no fiduciary re- 
lation to the Richmond Company or its bondholders, and if the mat- 
ter was to be considered as depending on a charge of fraudulent con- 
version by one party of the property of the other, then the burden of 
dearly proving the fraud devolved upon the Metropolitan Trust Com- 
pany as a condition of obtaining relief, and that under this test it had 
failed to make good its allegations ; second, if the Virginia Company 
was the trustee of the property and business of the Richmond Com- 
pany, then the master should be instructed to ascertain and report 
the value of the income, business, and property diverted from the Rich- 
mond Company to the Virginia Company, and that relief should be 
granted in consequence of the diversion ; third, that it would be useless 
for the master to go into this inquiry tmless the court foimd that the 
Virginia Company sustained the relation of trustee to the Richmond 
Company. The master asked instructions from the court, so that the 
matter might proceed before him to ascertainment of the value of the 
property diverted, or be dropped, according to the view of the law taken 
by tixe court. 

The Metropolitan Trust Company objected to the foreclosure sale 
until the issues made by its petition as to the diversion of the property 
of the Richmond Company should be passed upon. The objection was 
hdd instifificient in a decree of the District Court, affirmed on appeal 
by this court, 168 Fed. 1021, 93 C. C. A. 671. There were exceptions 
to the master's report by the parties interested. Before the exceptions 
to the report were passed upon by the court the decree of foreclosure 
was made, containing this reservation : 

'The court reserves the right to hereafter determine all questions in con- 
nection with the diversion of earnings, business, property, and income to the 
Virginia Passenger & Power Company from the Richmond Passenger & Power 
Company, as set forth in the pleadings herein and the reports of the 6];)ecial 
master, and to enforce against the property purchased and the earnings and 
income thereof in favor of the said Metropolitan Trust Company of the City of 
New York, as trustee, and the petitioners Howe and others, and the debenture 
bondholders, any lien or claim to which the said trustee or bondholders shall 
be entitled, and to afford such trustee or bondholders and petitioners such 
other and further relief as to such alleged diversion with respect to such pur- 
diaser, his successors and assigns, and the property purchased, as the court 
shall determine to be just and equitable ; the intent being that the rights of 
the Metropolitan Trust Company of the City of New York, as trustee, and the 
debenture bondholders, and of the petitioners Howe and others, to establish 
any claim they may have for diversion of earnings, property, business, and 
hicome of the Richmond Passenger & Power Company by the Virginia Pas- 
senger & Power Company, or the receivers herein, and to enforce against the 
property purchased any claim or lien, legal or equitable, to which they may 
be entitled, and to apply any money or property recovered to the benefit of the 
debenture bondholders, in all respects as if this decree had not been made." 

After the sale the Metropolitan Trust Company refused to press the 
matter further, giving as a reason lack of support and indemnity from 
the bondholders of the Richmond Company. On March 12, 1910, 
Charles Hall Davis, as the owner of 71 of the debenture bonds, re- 
fusing to accept as equitable the provision made for the debenture 
bonds of the Richmond Company in the reorganization, filed his peti- 
tion, making the same allegations as to the diversion of the property 
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of the Richmond Company to the Virginia Company. The appeal is 
from the decree of the District Court refusing to allow the petitioner, 
Davis, to amend his petition, and from the final decree dismissing the 
petition. 

We consider first the motion to dismiss the appeal, made on the 
grounds : (a) Because the appeal was not allowed within six months 
after the final judgment ; (b) because it does not appear in the record 
that the appellant is the owner of the 71 debenture bonds ; (c) because 
it appears on the face of the record that, even if the Virginia Company 
did convert and bring under its mortgages a part of the property sub- 
ject to the mortgages under which petitioner claims, the property 
brought in the foreclosure sale so much less than the amount of the 
senior mortgages that it would be impossible for the petitioner to have 
any substantial interest in the property convertcfd. 

[ 1 ] The District Judge filed a written opinion to the effect that the 
petition should be denied, on Etecember 13, 1911 ; but the decree was 
not entered until January 14, 1914, and on June 20, 1914, less than 
six months thereafter, the appeal was allowed. But it is argued that 
the case was finally disposed of by being automatically dropped from 
the calendar on October 4, 1913, the last d^ of the April term, under 
the requirement of equity rule 57 (198 Fed. xxxiv, 115 C. C. A. 
xxxiv), and that the failure to appeal within six months from that 
date was fatal. The point is not well taken. The rule forbidding con- 
tinuances was meant to prevent delay in the hearing of causes, and 
perhaps it was intended also as a stimulating admonition to judges 
to decide cases as promptly as possible; but it does not mean that 
after a case has been heard it shall be dropped from the calendar at 
the end of the term and thus disposed of before the court has made 
a final decree. Besides, the court on October 13, 1913, made an order 
reciting that a number of importa;nt matters, including the claim of 
petitioner, had been left open, and directing that the cause be con- 
tinued from the April, 1913, term, and that the order be entered nunc 
,pro tunc as of October 4, 1913, the last day of that term. Even 
if this order was erroneous, it now stands in force. There was no 
appeal from it, and under rule 57 the court does not finally lose juris-- 
diction of a cause when it is dropped from the calendar for lack of 
proper continuance. But even if the order had no effect as an order 
of continuance, it should be regarded in substance an order to rein- 
state tlie cause for a hearing, since it was manifestly the intention of 
the court to bring the cause before it to dispose of the matters unde- 
cided. Any other construction would involve an oppressive yielding 
to mere form. In addition to this, the order of continuance as to 
other matters was made at the instance of counsel for respondent. A 
party cannot avail himself of the provision of an order in his favor 
and allege against a like provision as to another party. 

[2] The appeal cannot be dismissed on the ground that there is no 
affirmative proof tliat the petitioner is the owner of the bonds. A 
review of the record leads to the conclusion that this point was not 
made before the District Court. The point is, therefore, riot available 
as a ground of motion to dismiss. Pine River Logging Co. v. United 
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States, 186 U. S. 279, 22 Sup. Ct. 920, 46 L. Ed. 1164; Mo. Pac. 
Ry. Co. V. Fitzgerald, 160 U. S. 575, 16 Sup. Ct. 389, 40 L. Ed. 536. 
As tlie evidence taken is not in the record, the court cannot say there 
was no proof of ownership of the bonds. 

The third ground of the motion is too much involved in the merits to 
be considered on a motion to dismiss, for the question whether the 
petitioner has any practical interest in the assets which he seeks to 
follow can only be decided on careful consideration of the relations 
of the parties to the property. The motion to dismiss is refused. 

[3] There is no ground on which the couart can reverse the order 
denying the motion to amend. The original petition is sufficiently 
broad to make relevant all competent testimony on the subject of di- 
version of the assets of the Richmond Company by the Virginia Com- 
pany, or the receivers, and the amendment on that subject seems un- 
necessary. Although the sale was made on May 5, 1909, and the 
petition was filed on March 12, 1910, the motion to amend was not 
made until January 17, 1914. In the meantime the purchaser had 
gone forward for nearly four years with the management of the 
property without notice of any claims of the petitioner beyond those 
set up in the original petition; and securities issued under the reor- 
ganization no doubt had been bought and sold. No sufficient excuse 
is given for the long delay. The proposed amendments would bring 
in serious charges involving the whole plan of reorganization and 
other important matters. Under the circumstances the long delay 
was sufficient ground for the refusal to allow the amendment. 

[4, 5] Coming to the vital matter of the alleged diversion of assets 
of the Richmond Company to the Virginia Company, in view of the 
report of the master on the subject, the first inquiry is : What rela- 
tion did the Virginia Company assume to the holders of the mortgage 
bonds of the Richmond Company when it took control of that com- 
pany? On reason and authority the general rule is obvious that the 
mortgagor, or his agents, operating the property in due course of 
business, is not technically a trustee for the mortgagee, and is under 
no obligation to pay over the income or profits to 3xe mortgagee, even 
when the mortgage covers income, until demand is made for the in- 
come or for surrender of the possession of the property. Galveston 
R. Co. V. Cowdrey, 11 Wall. 459, 20 L. Ed. 199; Oilman v. 111. Tel. 
Co., 91 U. S. 603, 23 L. Ed. 405; Dow v. Memphis R. Co., 124 U. 
S. 652, 8 Sup. Ct. 673, 31 L. Ed. 565; Sage v. Memphis & L. R. Co., 
125 U. S. 361, 8 Sup. Ct. 887, 31 L. Ed. 694. Therefore, as to the 
income received in the due course of business, the mortgagor corpora- 
tion sustains no fiduciary relations to the mortgagee. But it seems 
qually obvious that the mortglfgor holds the stable mortgaged prop- 
erty under the implied confidence reposed and obligation assumed to 
preserve it intact as security for the mortgage debt. 39 Cyc. 558. 
If he wastes it or converts it to his own use, he is liable. 27 Cyc 
1269. And it may be followed in the hands of third persons, except 
purchasers without notice. Chicago R. Co. v. Third Nat. Bk., 134 
U. S. 276, 10 Sup. Ct. 550, 33 L. Ed. 900. To recover propeny so 
converted, or its value, it is not necessary, as the master seems to 
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have thought, for the mortgagee to prove fraud. The right of action 
arises on the violation of confidence reposed and the. obligation as- 
sumed, even if the violation be due to negligence. 

[6] The stable property covered by the mortgage of the Richmond 
Company consisted of its railways, machinery, lands, and other prop- 
erty, not as inactive or dead assets, but as instrumentalities of an ac- 
tive business, upon the proper conduct of which the value of the prop- 
erty depended. This is made more clear by the inclusion in the mort- 
gage of the good will of the company. The obligation of the mort- 
gagor to the mortgagee was to keep up the value of the security by 
using all reasonable means to conserve the business. Therefore, while 
the mortgagee had no right to demand payment of income, it did have 
the right to require the mortgagor to account for the depreciation in 
the value of the mortgaged property due to improper diversion of the 
business and income of the corporation appropriated by the mort- 
gagor; and the good will attached to the property was a part of it 
Metropolitan Nat. Bk. v. St Louis Dispatch Co., 149 U. S. 436, 13 
Sup. Ct. 944, 37 L. Ed. 799; Under v. Hartwell R. Co. (C. C.) 73 
Fed. 320. When the Virginia Company acquired stock control of the 
Richmond Company, and undertook its management in conjunction 
with the management of its own affairs under the same executive 
officers, it became responsible by reason of its control for any diver- 
sion of the mortgaged property. As a majority stockholder in con- 
trol it became a trustee for the minority stockholders. Jones v. Mo. 
E. E. Co., 144 Fed. 765, 75 C. C. A. 631 ; Central Improvement Co. 
v. Cambria Steel Company, 210 Fed. 696, 127 C. C. A. 184. By the 
same principle as the majority stockholder in control, the Virginia 
Company became a fiduciary holding the mortgaged property to an- 
swer to the mortgage debt. Farmers' L. & T. Co. v. N. Y., etc., R. 
Co., 150 N. Y. 410, 44 N. E. 1043, 34 L. R. A. 76, 55 Am. St. Rep. 
689. 

There is no intrinsic wrong in these trust relations; and there is 
no presumption of a breach of trust. A charge by the beneficiary of 
diversion or conversion of trust property by mingling it with the 
property of the trustee, or otherwise, must be proved. But, on the 
other hand, the rule is applicable that when a beneficiary of a trust 
proves against the trustee that there has been a conversion of the trust 
property by adding it to the like estate of the trustee, the law then 
places on die trustee the duty of accounting by separating the trust 
property from his own or proving and paying its value. National 
Bk. v. Insurance Co., 104 U. S. 54, 26 L. Ed. 693. This rule has 
special force and significance when one corporation acquires control 
of another competing with it in business. 

[7] Further, if the executive officers of the two companies so man- 
aged that a part of the Richmond Company's street railway, or any 
other tangible property, or the good will attached to it, was turned 
over to the Virginia Company, and fell under the mortgages of that 
company, thus increasing its security, the mortgagees of the Virginia 
Company, upon enforcing their security, would be liable to account to 
the mortgagees of the Richmond Company for the amount they real- 
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ized, or should have realized, from the converted property as an in- 
crement to their security taken from the security of the mortgages of 
the Richmond Company. Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 
389; Sou. Ry. Co. v. Carnegie Steel Co., 176 U. S. 257, 20 Sup. Ct. 
347, 44 L. Ed. 458. 

The petitioner has the right also to show that the management of 
the receivers resulted in the diversion of property subject to the de- 
benture mortgage so that it fell under the mortgages of the Virginia 
Company. It is true, their reports Nos. 20 and 27, as to the manage- 
ment of the property and the application of income were confirmed, 
but the order of confirmation contained this provision : 

"Leave is reserved to any party in Interest, for cause shown, to have said 
accoonta recast from the date of the appointment of the receivers, or from 
any subsequent date." 

It is true, also, that the order dismissing the petition must be held 
to adjudge that good cause has not been shown for having the receiv- 
ers' accounts recast. But the method of keeping the accounts adopted 
by the receivers is so closely related to the method adopted while the 
Virginia Company was in control that it seems reasonable to infer 
that the ground for refusing to open the accounting was the same in 
each case. Of course, the opportunity to have the accounts recast, 
so as to ascertain whether any errors added to the value of the prop- 
erty of the Virginia Company at the expense of the Richmond Com- 
pany, in no wise affects the discharge of the receivers. 

There is no substantial question of notice to the mortgagees of the 
Virginia Company of the alleged diversion of property of the Rich- 
mond Company and increment to the propertjr covered by their mort- 
gages resulting therefrom, for the diversion is alleged to have taken 
place after the execution of the last mortgage on June 18, 1902. 

[8] The position is taken by the respondent that, if all that is charg- 
ed as to the diversion of the Richmond Company's property be as- 
sumed as true, it cannot avail the petitioner under die facts of the 
case. The argument is this : The property covered by the mortgage 
securing petitioner's bonds brought at judicial sale $900,000 less than 
the senior mortgages ; the recovery, if any, in this proceeding, would 
be applied to that balance, and would be insufficient to pay it, and 
therefore the petitioner could not possibly be benefited by any recfovery. 
We think the argument fallacious. The reservation in the order of 
sale provided that no rights of the debenture bondholders should be 
affected by it — ^that they should stand "in all respects as if the decree 
had not been made." This means that the petitioner is not bound 
by the bids at the sale as an ascertainment of the value of the prop- 
erty, or in any other respect. Sou. Ry. Co. v. Carnegie Steel Co., 176 
U. S. 257, 20 Sup. Ct. 347, 44 L. Ed. 458. In other words, he is 
no more bound by the result of the sale than he would have been as 
a creditor not a party to the cause, and hence he was entitled to the 
same protection given to such a creditor in N. P. Ry. Co. v. Boyd, 
228 U. S. 504, 33 Sup. Ct. 554, 57 L. Ed. 931. Therefore, he may 
show that the property as sold was of sufficient value to satisfy the 
senior mortgages. . . 

229 F.— 41 
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. The argument fails for another reason. The holders of the bonds 
secured by the senior mortgages and the other debenture bondholders 
of" the Richmond Company had the opportunity to join the petitioner 
in his eflfort to recover property which he alleged had been taken from 
that on which they all relied for security. They refused to enter the 
contest, and accepted as full pajrment and satisfaction of their bonds 
the settlement offered in the reorganization. Thus the petitioner was 
left as the only bondholder who chose to avail himself of the reser- 
vation and make the contest, and it follows that he alone is entitled 
to receive the fruit of his effort. Had there been no sale, the result 
of the refusal of the other bondholders would have been the same. 
All other creditors waived their rights, and were in the position of 
saying, either that there was no merit in petitioner's contention, or 
that they were unwilling to make any effort to bring under the se- 
curity the property alleged to have been diverted. Evidently, under 
such conditions, the property which may be recovered or brought back 
as a part of the assets of the Richmond Company by petitioner's efforts 
and expense would be applicable to his bonds. The principle is well 
settled by authority. Freedman S. & T. Co. v. Earle, 110 U. S. 710, 
4" Sup. Ct. 226, 28 L. Ed. 301 ; Edmeston v. Lyde, 1 Paige (N. Y.) 
637, 19 Am. Dec. 454; 8 R. C. L. 38. 

Thus we have endeavored to state the legal principles applicable to 
the alleged relations of the parties. After the petition was filed it 
seems clear that under the reservation in the order of sale the pe- 
titioner as a debenture bondholder of the Richmond Company was 
entitled to the benefit of any exceptions by the Metropolitan Trust 
Company to the master's report germane to the petition, and it was 
his right to have these exceptions passed upon by the court. The dis- 
missal of the petition was in effect overruling the exceptions of the 
Metropolitan Trust Company and sustaining the exceptions of the 
Virginia Company. As we have seen, the court was in error in hold- 
ing that there was no fiduciary relation of the Virginia Company to 
the Richmond Company, as to all of its property, including income, 
and to the bondholders of the Richmond Company as to the stable 
property and good will attached to it, subject to the mortgage securing 
the debenture bonds. If it be true, as contended by respondent, that 
the court held in dismissing the petition that diversion of the property 
of the Richmond Company could not avail the petitioner, this was 
error, because the petitioner as the active creditor would be entitled 
to the entire fund recovered in preference to other creditors who re- 
fused to participate in the proceedings. 

The evidence is not before us, and we are therefore unable to say 
that it conclusively shows there was no diversion of property of the 
Richmond Company and that these errors were harmless. 

For these errors the decree must be reversed, so that the court or 
the master may ascertain what was the value of all the property, if 
any, including the attached good will diverted from the Richmond 
Company by the Virginia Company, or the receivers, which was sub- 
ject to the mortgage securing the debenture bonds. 

The petitioner will be entitled to have his claim paid out of any 
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property which may have been taken from the security of his mort- 
gage and added to the security of the mortgages of the Virginia Com- 
pany, or in aoy wise disposed of by the Virginia Company so that it 
was embraced in the foreclosure sale as a part of that company's 
property. Under the reservation in the order of sale the purchaser 
will be liable to the petitioner for the valuie of any property so con- 
verted and sold. 

Much was said in the argument as to the plan of reorganization, the 
petitioner contending that he was entitled to a decree against the new 
corporation for the amount of his debt, under the principles announced 
in N. P. Ry. Co. v. Boyd, 228 U. S. 504, 33 Sup. Ct. 554, 57 L. Ed. 
931. The point is not available to the petitioner, for the reason that 
it is not alleged as a ground of relief in his petition. 

The decree is reversed, and the cause remanded for further pro- 
ceedings in accordance with this opinion. 

Reversed. 

On Rehearing. 

This court, at its November term, 1915, rendered its decision re- 
versing the decree of the said District Court appealed from in this 
cause, and the appellees, by their counsel, on December 3, 1915, pre- 
sented to the court a petition for a rehearing of the cause, and the 
same has been carefully considered. 

Only one remark need be made as to a view of the plea of purchaser 
for valuable consideration without notice, alleged to have been over- 
looked by this court. It is insisted that, since the consolidated mort- 
gage of die Virginia Company of June 18, 1902, covers after-acquired 
property, the mortgagee is entitled to take as purchaser for value 
without notice any accretions to the property covered by the mort- 
gage, even though due to the diversion of the property of the Rich- 
mond Company to the Virginia Company. Since any diverted or con- 
verted property of the Richmond Company rested under the lien of 
the prior and duly recorded mortgage given by the Richmond Company, 
under which the petitioner claims, it seems reasonably plain that such 
property could not be freed from the lien of that mortgage and brought 
under the lien of the Virginia Company's mortgage as after-acquired 
property by the mere act of diverting and converting it to the use of 
the Virginia Company. 

The refusal of this court to dismiss the appeal on the ground that 
the appellant had not shown ownership of the bonds is not to be taken 
as an adjudication of that issue. 

It is now here ordered by this court that the rehearing asked for 
be, and the same is hereby, denied at the cost of the appellees. 
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NISBET, Commissioner of Safety, et aL y. FEDERAL TITLE & TRUST GO. 

(Circuit Court of Appeals, Eighth Circuit. November 16, 1916. Rehearing 
Denied February 24, 1916.) 

No. 4304. 

1. Bankbuptcy ^=:>293(1) — Distribution of Property — Powbbs of Court— 

Conflicting Liens. 

The administration and distribution of the property of bankrupts is a 
proceeding in equity, and property in the lawful custody of the court is 
held by it in trust for those to whom it rightfully belongs; if there are 
conflicting liens upon the property, the court has jurisdiction to determine 
their priorities, although the trustee has no interest in the question. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 411; Dec 
Dig. <g=»293(l).] 

2. Bankruftoy ^=:>293 — ^Powers of Court — Confliotxng Ci«aimb to Prop- 

erty. 

Where an adverse claimant filed a petition in a bankruptcy court, as- 
serting his ownership of property in possession of the court as that of 
the bankrupt, which petition was answered by other claimants, the court 
had Jurisdiction, and was required to determine the ownership and to 
dispose of the property accordingly. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. Si 411, 417; 
Dec. Dig. <8=:>293.] 

3. Attachment ^=s>302 — Inoemnity ^=»14 — Claims of Third Persons— Ao« 

tions by Claimant. 

One whose property has been seized under an attachment against an- 
other may either intervene and assert his claim, or he may bring an 
action of replevin or trover against the officer who made the levy, and 
the Judgment therein will be binding against the attachment plaintiff, 
where he has given bond to indemnify the officer, and especially where 
the latter has acted throughout under his directions. 

[Ed. Note.— For other cases, see Attachment, Cent Dig. {{ 107^-1082; 
Dec. Dig. «=>302; Indemnity, Cent. Dig. % 41; Dec. Dig. «=>14.3 

4. Attachment ^=:>294 — Claims of Third Persons— Actions by Claimant. 

Mills' Ann. St Colo. 1912, { 3067, which provides that sales of personal 
property shall be presumed to be fraudulent and void as against creditors 
of the vendor, unless accompanied by immediate delivery and continued 
change of possession, does not preclude an owner of property from assert- 
ing his title against attachment creditors of one having the custody and 
manual possession of the property, in the absence of conduct amounting 
to fraud or deceit 

[Ed. Note. — For other cases, see Attachment, Cent Dig. §§ 999-1017; 
Dec. Dig. <@=s>294.] 

6. Attachment ^=:>175 — Property Subject to Attachment — Interest or 
Debtor — "Bona. Fide Purchaser.** 

Under the law of Colorado an attaching creditor does not occupy the 
status of a bona fide purchaser for value, and an attachment can ooly 
operate upon the right and title of the debtor at the time of the levy. 

[Ed. Note.— For other cases, see Attachment, Cent Dig. i§ 518-523; 
Dec. Dig. «=>175. 

For other definitions, see Words and Phrases, First and Second Series, 
Bona Fide Purchaser.] 

In Error to the District Court of the United States for the Dis- 
trict of Colorado; John A. Riner, Judge. 

— *■ 

^s:»For other cases see same topic & K£Y-NUMB£R in all Key-Numbered Digests ft Indexes 
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Action at law by the Federal Title & Trust Company against Alex- 
ander Nisbet, as Commissioner of Safety, etc., and others. Judgment 
far plaintiff, and defendants bring error. Affirmed. 

July 21, 1913, Bnffalo Bill's Wild West and Pawnee Bill's Great Far Bast, 
Combined, a corporation organized under the laws of the state of New Jersey, 
and hereinafter referred to as the circus corporation, was exhibiting In Denver. 
The property employed in its business was of two classes: That used strictly 
in the giving of its exhibitions, generally referred to as the show property ; 
and also certain horses, wagons, railroad cars, circus paraphernalia, and 
equipment, commonly known as the "plant*' or "plant equipment." The 
former class was the property of the circus corporation. The latter class was 
leased to that corporation by one Thomas A. Smith and one G. W. Llllie, un- 
der a written agreement dated June 6, 1912, and subsequently renewed for 
the season of 1913. Colonel W. F. Cody (Buffalo Bill) was vice president of 
the circus corporation, and Major G. W. Llllie (Pawnee Bill) was its president 

On the date first above mentioned the United States Printing & Lithograph 
(Company of Cincinnati, Ohio, brought suit in the state district court at Denver 
to recover an alleged indebtedness of $66,000 against the said circus corpora- 
tion, W. F. Cody, and G. W. Llllie as defendants, and caused the defendant 
Nisbet, as ex officio sheriff, to levy an attachment upon all the property, show, 
aud plant hereinabove referred to. The next day, the defendants in error, 
Bonfils and Tammen, under the Ck>lorado statute permitting other creditors to 
become parties in such attachment proceeding and have like remedies against 
the defendant to secure their claims or demands as the law gives to the 
original plaintiff, caused a subsequent attachment to be issued out of the 
same court and a levy to be made upon the same property by the said acting 
sheriff. It Is provided by the statutes of Colorado that before issuing a writ 
of attachment the clerk of the court shall require a written undertaking on 
the part of the plaintiff or plaintiffs, in not less than double the amount 
claimed, to indemnify the defendant in the attachment suit against all dam- 
ages that may be sustained by reason of the wrongful suing out of the attach- 
ment It is conceded that all parties plaintiff, in the attachment proceeding 
referred to, complied in all things with the laws of the state of Colorado relat-' 
ing thereto, including the giving of the bonds in question. 

On July 22d, G. W. Lllli^ executed a bill of sale to Thomas A. Smith for 
his interest In the plant property ; but this action was subsequent to the at^ 
tachment levies. Shortly thereafter, In the District Court of the United 
States for the District of New Jersey, a petition in bankruptcy was filed 
against the circus corporation, and, upon application to the District Court of 
the United States for the District of CJolorado, Dewey C. Bailey, United States 
marshal for the District of Colorado, was appointed ancillary receiver. Upon 
his demand, pursuant to order of the district court, the sheriff turned over 
to him all of the aforesaid property attached as the property of said bankrupt 
circus corporation and its codefendants in the state court Subsequently, the 
ancillary receiver, in due course, advertised the sale of said property; and 
thereupon Smith filed In the bankruptcy court a petition claiming the ownership 
of aU of said property, and praying that it be restored to his possession. To 
this petition the plaintiffs in error, Bonfils and Tammen, filed answer denying 
the claim of Smith, asserting their own, and that of the sheriff, under the writs 
of attachment, and praying that all of the property be redelivered to the latter 
officer, or, in case a sale had been made, then that the proceeds of such sale be 
deUvered to said sheriff, to be by him dealt with as the state court should 
order, and also for other proper relief. No formal appearance otherwise was 
entered by the sheriff, nor by the United States Printing & Lithograph Com- 
pany, the original plaintiff in the attachment suit 

The Issues thus Joined were heard before the District Judge, and August 18, 
ldl3, an order was entered adjudging the title to the show property, in the 
possession of the ancillary receiver, to be In the bankrupt corporation, award- 
ing an undivided^ one-half Interest in the plant property to the intervener, 
Smith, and declining to determine whether the claim of said Smith was prior 
or superior to the claim of the sheriff under the writs of attachment to the 
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remaining undivided one-half thereof. The receiver was farther directed to 
tender the possession of all said property to the sheriff, and If the sheriff re- 
fused or failed forthwith to accept or receive the same, that the receiver 
should then deliver all of the plant property to Smith. The sheriff accepted 
this tender Impressed with this Judgment of the district court as to t)ie own- 
ership of the property involved. August 19, 1913, Smith executed to the Fed- 
eral Title & Trust Company, defendant in error, a chattel mortgage upon all 
the plant property, and on August 22d that company made demand upon the 
sheriff therefor. Thereafter the sheriff, under order of the state court, offered 
for sale, and did sell for the sum of $34,185.50, an undivided one-half Interest 
in the plant property as the interest of W. F. CJody and G. W. Llllie, as dis- 
tinguished from the undivided one-half interest claimed by Smith as owner 
with said 6. W. Llllie. The state court refused to confirm this sale, and, 
thereafter, upon application of all the plaintiffs in the attachment suit, said 
court ordered all of said property sold before, the final determination of that 
action. This order was executed by the sheriff, and all of the property was 
sold by him for the aggregate sum of $49,257.25. Thereupon the defendant in 
error brought this suit against the sheriff and against Harry H. Tammen, 
Frederick G. Bonfils, and the United States Prhitlng & Lithograph Company, 
plaintiffs in the attachment suit, for conversion of the personal property al- 
leged to have been wrongfully attached, taken and sold. The Jury returned a 
verdict in favor of plaintiff against defendants Nlsbet, Bonfils, and Tammen, 
awarding damages in the sum of $43,390.55; of this plaintiff remitted $7,- 
648.85, and Judgment was entered in the sum of $35,741.70. In the course 
of the trial the following admission was made: "All the acts done by the 
sheriff, in levying upon this property, were done in the first instance pursuant 
to instructions received from the attorneys of the United States Printing & 
Lithogi*aph Company, viz. Mr. Bottom, Mr. Bedmond, and Mr. Marks. And 
two days thereafter, when Bonfils and Tammen Joined in the attachment suit, 
every act done by the sheriff, pursuant to this matter, from that time on, was 
done under directions and instructions from both Bonfils and Tammen and 
the Lithograph Company, and their attorneys, Bottom, Redmond and Marks.*' 
It is conceded that the same attorneys have at all times represented the 
sheriff and all attaching creditors both in the state court and in this court. 

Adolph Marks, of Chicago, 111., and John T. Bottom, of Denver, 
Colo. (Charles H. Redmond and Frederick P. Smith, both of Denver, 
Colo., on the brief), for plaintiffs in error. 

Ernest Morris, of Denver, Colo. (William W. Grant, Jr., of Denver, 
Colo., on the brief), for defendant in error. 

Before CARLAND, Circuit Judge, and AMIDON and VAN 
VALKENBURGH, District Judges. 

VAN VALKENBURGH, District Judge (after stating the facts as 
above). Thirty-five errors were assigned to the action of the court 
below, and 14 were specified in the brief as relied upon by plaintiffs 
in error. Stripped of repetition and alternative statement, the follow- 
ing considerations are presented : 

(1) That the court of bankruptcy was without jurisdiction to hear and 
adjudicate the claim of Thomas A. Smith as against third parties, to wit, the 
sheriff and attaching creditors; and, as an incident thereto, that the court 
erred in holding that the Judgment of the bankruptcy court, in making the 
award to Smith, was binding upon plaintiffs in error ; further, that Smith and 
his mortgagee should have been reQulred to litigate the question of ownership 
in the state court. 

(2) That the court erred in refusing to hold as matter of law that Thomas 
A. Smith and the plaintiff were estopped from asserting title to or Interest In 
the property in question, and, in this connection, that certain evidence ten- 
dered by plaintiffs In error, was Improperly excluded* 
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(3) That the conrt erred in directing a verdict for plaintiff and refusing to 
direct a verdict for the defendants. 

(4) That the court erred in its charge respecting the measure of damages, 
that the verdict was excessive, and that a new trial should have been granted. 

[1] It is well settled that, where the bankruptcy court has acquired 
lawful custody of property to which conflicting liens attach, it has ju- 
risdiction to determine the priorities of such liens, though the trustee 
has no interest in such question ; that the administration and distribu- 
tion of the property of bankrupts is a proceeding in equity, and, when 
authorized by act of Congress, it becomes a branch of equity juris- 
prudence; that property in the custody of a court of equity for ad- 
ministration is always held by it in trust for those to whom it right- 
fully belongs. The jurisdiction to inquire and determine who the law- 
ful owners are, and to that end to call before it all claimants by a 
reasonable notice or order to present their claims to the court within 
a reasonable time, or to be barred of any right or interest in the prop- 
erty in its custody, or in its proceeds, is a power inherent in every 
court of equity, incidental and indispensable to the authority to ad- 
minister the property in its possession and to distribuite its proceeds. 
These principles are announced and confirmed in many decisions of 
this court and of the Supreme Court. Chauncey et al. v. Dyke Bros, 
etal., 119 Fed. 1, 55 C. C. A. 579; In re Rochford, 124 Fed. 182, 59 
C. C. A. 388; In re Schermerhorn, 145 Fed. 341, 76 C. C. A. 215; 
In re Eppstein, 156 Fed. 42, 84 C. C. A. 208, 17 L. R. A. (N. S.) 465 ; 
Mound Mines Co. v. Hawthorne et al., 173 Fed. 882, 97 C. C. A. 394; 
Clay V. Waters, 178 Fed. 385, 101 C. C. A. 645, 21 Ann. Cas. 897 ; 
Le Master v. Spencer, 203 Fed. 210, 121 C. C. A. 416; Wells & Co. v. 
Sharp, 208 Fed. 393, 125 C. C. A. 609; Galbraith v. Grocery Co:, 
216 Fed. 842, 133 C. C. A. 46; Abendroth v. Van Dolsen, 131 U. S. 
66, 9 Sup. Ct. 619, 33 L. Ed. 57; Whitney v. Wenman, 198 U. S. 
539, 25 Sup. Ct. 778, 49 L. Ed. 1157; Murphy v. John Hoffman Co., 
211 U. S. 562, 29 Sup. Ct. 154, 53 L. Ed. 327. 

In the foregoing cases nearly every phase of the question presented 
is discussed and adjudicated. In Chauncey et al. v. Dyke Bros., supra, 
Judge Thayer made a comprehensive statement of the principle in- 
volved, which this court has often cited with approval: 

"It wUl be conceded that the authority to try the issue which arose between 
the lien claimants, and to determine their respective priorities, could only be 
exercised by the bankrupt court in virtue of the fact that by the proceeding in 
iMinkruptcy it had acquired the custody of the res to which the controversy 
related. The bankrupt court had no right to assume jurisdiction of a contro- 
versy between third parties, in which the trustee was not concerned, and 
decide whose claim was paramount In equity, merely because the claimants 
happened to be creditors of the bankrupt estate, or merely because the liens 
affected a part of the bankrupt's property. The Bankruptcy Act confers no 
such authority. But if, in the exercise of Its customary Jurisdiction, the 
bankrupt court obtained the lawful custody of the res to which the liens 
related, or of a fund realized from its sale, then the duty, which was thereby 
devolved upon It, of distributing the fund among those to whom it rightfully 
belonged, did empower It to determine the relative priorities of the conHictlng 
claims to the fund. A court which has lawfully acquired the custody of prop- 
erty or money must of necessity dispose of the same according to law ; and, 
when conflicting claims are preferred, It is not bound to require the claimants 
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to litigate their claims in some other forum, and to adopt the Judgment of that 
tribunal, although it may do so, but it is at liberty to dispose of such contro- 
versies according to its own ideas of right and justice. This is one of those 
incidental powers which may be exercised by any court of record, in the ab- 
sence of an express prohibition." 

[2] In the instant case both the show and plant property had long 
been in the possession of the bankrupt corporation, which had exer- 
cised dominion over it. It was attached by the Printing & Lithograph 
Company and by Bonfils and Tammen as the property of that cor- 
poration. Nisbet, the sheriff, levied upon it as such. When the peti- 
tion in bankruptcy was filed, the liens created by these writs became 
subordinate to the provisions of the federal act (Act July 1, 1898, 
c. 541, 30 Stat. 544). In the exercise of its customary jurisdiction the 
court of bankruptcy ordered its receiver to take over all property held 
as that of the bankrupt. The usual demand was made upon the sheriff, 
who yielded a becoming obedience to the lawful mandate. The prop- 
erty was reduced to possession by the officers of the court, which there- 
by obtained the lawful custody of the res to which the claims in con- 
troversy related. Upon that court therefore devolved, not only the 
power, but the duty, to determine, by appropriate proceedings, to 
whom this property or any part of it rightfully belonged, and to make 
distribution and disposition accordingly. It decreed, and of this ac- 
tion there is no complaint, that the "plant" was not the property of the 
corporation. Thomas A. Smith intervened, and claimed that as his 
own. Bonfils and Tammen made voluntary answer to this interven- 
ing petition, denied its claim, and asserted a superior lien in the sheriff 
through attachment. To the extent of their own claim they represent- 
ed the sheriff as fully as though that officer had been present in court. 

It is true that a court of bankruptcy cannot make final disposition 
of property or funds in its possession as against third parties without 
aflfording to such, by proper notice or its equivalent, an opportunity to 
appear and assert their claims. Here, however. Smith, Bonfils and 
Tammen voluntarily appeared and submitted themselves to the juris- 
diction of the court. They asked its judgment upon the issues joined. 
The challenge of the latter was directed at the claim of Smith, rather 
than at the jurisdiction of the court to decide between them. In any 
event, all these parties were before the court asserting a claim to 
property in its possession, and therefore, as to them, and as to the 
sheriff as representing Bonfils and Tammen, the requirements of due 
process were fully satisfied. Furthermore, if either party deemed 
himself aggrieved by the decree entered by the District Court, that de- 
cree was reviewable by appeal. Mound Mines Co. v. Hawthorne, 173 
Fed. 882, 97 C. C. A. 394. None was taken. The property was turned 
back to the sheriff to be dealt with in accordance with the terms of 
that decree and otherwise in accordance with law; that officer ac- 
cepted it and proceeded, originally, to sell subject to the adjudication 
of the court of bankruptcy. The state court, acting upon the repre- 
sentations of the attaching creditors, refused to confirm the sale thus 
made, and ordered all the property to be sold prior to final determi- 
nation as that of the defendants in the attachment proceedings. This 
order was duly executed by tlie sheriflF. Thereupon the defendant in 
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error, as mortgagee of the claimant Smith, brought this suit for con- 
version upon the ground that the property was that of Smith", and not 
of the defendants in the attachment suits. 

[3] It will be remembered that it was admitted, in the course of 
the trial below, that every act done by the sheriff pursuant to this 
matter was done under directions and instructions from both Bonfils 
and Tammen and the Lithograph Company, the original attaching cred- 
itor. It was also admitted in the answer of plaintiffs in error that the 
sheriff was indemnified, before making the levy in the first instance, by 
statutory undertakings or bonds of indemnity, and that the defend- 
ants Bonfils and Tammen promised and agreed to save harmless that 
officer in any action he might take at their direction under and by 
virtue of the writs of attachment by them sued ouit. Under such cir- 
cumstances, the right of the plaintiff below, the defendant in error 
here, to maintain this action is sustained by abundant authority, state 
and federal, and particularly in the jurisdiction in which this cause 
of action arose. When the property of a party is seized under a writ 
of attachment against another party, the owner is not confined in his 
remedy to intervention in the attachment suit. He may intervene, or 
he may bring suit in replevin or trover for conversion in any court of 
competent jurisdiction. Schlufer v. Jacobs, 10 Colo. 449, 15 Pac. 813 ; 
Wilde V. Rawles, 13 Colo. 583, 22 Pac. 897 ; Carpenter v. Innes, 16 
Colo, 165, 26 Pac. 140, 25 Am. St. Rep. 255; Hannan v. Connett, 
10 Colo. App. 171, 50 Pac. 214. The attaching creditor, by giving a 
bond of indemnity to the sheriff, and still more where the sheriff acts 
under his directions and instructions, becomes liable as joint tres- 
passer with that officer under the attachment. Lovejoy v. Murray, 3 
Wall. 1, 18 L. Ed. 129; Woodworth v. Gorsline, 30 Colo. 186, 69 
Pac. 705, 58 L. R. A. 417. In the latter case it is further held that 
the judgment in a replevin suit determines as against all parties and 
privies the right to the possession of the property, and that such judg- 
ment for the return of property levied on by execution is conclusive 
against the plaintiffs in the execution who gave the sheriff an indemnity 
bond to make the levy. The same rule is, of course, applicable to a 
case of sale under a wrongful attachment. 

The distinction between the case at bar and that of a suit on the 
attachment bond as in Emerson & Co. v. Converse, 106 Iowa, 330, 76 
N. W. 705, is apparent. This action was brought originally, not only 
against the sheriff and Bonfils and Tammen, but against the United 
States Printing & Lithograph Company as well. The latter company 
demurred to the complaint, challenging the jurisdiction of the court 
upon the ground that the plaintiflf was a citizen and resident of Pennsyl- 
vania and the defendant Printing & Lithograph Company was a citi- 
zen and resident of the state of Ohio. The demurrer was sustained, 
and that defendant is not before this court. The other defendants, 
however, appeared and answered. They had every opportunity to 
defend in their own right and in that of any interest represented by 
them. Whether or not the original order of the cou«rt of bankruptcy, 
awarding an undivided one-half interest in the property to Smith, was 
binding upon the sheriflF, need not, therefore, be considered. The 
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court below had jurisdiction of the present controversy, and the judg- 
ment was- binding on the plaintiffs in error, unless invalidated by some 
other of the errors assigned. 

But complaint is made that the trial court treated said order as bind- 
ing upon all the defendants before it, and predicated thereon its di- 
rection to the jury to find for the plaintiff in some amount. Neither 
the charge itself nor an examination of the record sustains this con- 
tention. The court did say that the one-half interest involved was 
decreed to Smith as against the defendants Bonfils and Tammen, but 
it went farther than that It said : 

"When we come to look at the testimony, we have upon this question the tes- 
timony of two witnesses. Colonel Cody testified that this property was 
owned by Major lillie and Mr. Smith, but In just what proportion he did not 
know. Smith testified that he owned a half interest in the property, and went 
into detail concerning his interest. Now there is not a scintilla of evidence 
in this case to dispute that testimony, as I view the case. Therefore the 
court instructs you, as I stated a moment ago, the plaintiff is entitled to re- 
cover one<half the property upon which this mortgage was given.*' 

The record supports the trial court in this respect. The evidence 
upon this point is so clearly preponderant, and of such a conclusive 
character, that a directed verdict, in the exercise of sound judicial 
discretion, was justified. Railway Co. v. Oleson, 213 Fed. 329, 130 
C. C. A. 31. 

[4] It is further contended by plaintiffs in error that the plaintiff 
below, as mortgagee of Thomas A. Smith, is estopped from claiming 
title to the property in question as against the attaching creditors be^ 
cause of the acts of the mortgagor in permitting the property to be 
held out to the world, and particularly to said creditors, as the prop- 
erty of the owner or owners of the exhibition. The court below de- 
clined to take this view, and its action is assigned as error. Reliance 
is placed upon section 3067 of the Colorado Statutes, which provides : 

"Every sale made by a vendor of goods and chattels in his possession or un- 
der his control, and every assignment of goods and chattels, unless the same 
be accompanied by an immediate delivery and be foUowed by an actual and 
continued change of possession of the things sold or assigned, shaU be pre- 
sumed to be fraudulent and void, as against the creditors of the vendor, or the 
creditors of the person making such assignment, or subsequent purchasers in 
good faith, and this presumption shall be conclusive." 

It should be noted at the outset that the ruling of the court, as to 
the ownership of an undivided one-half interest by Smith, was not 
based upon the bill of sale from Lillie to Smith of July 22, 1913. On 
the contrary, the court expressly held that that transfer was subordi- 
nate to the lien of the attachment writs. It is further to be noted 
that the chattel mortgage of defendant in error is relied upon only 
as conveying an interest of Smith which was superior to and unaffect- 
ed by any rights flowing from these attachments. The evidence is 
that Smith was the original owner of this one-half interest in the 
plant property ; that he, in company with Lillie, leased the plant prop- 
erty to the Circus corporation. It is true that that corporation ex- 
ercised dominion over the property, and the same was appropriately 
labeled to indicate its connection with the circus exhibition. The 
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uncontroverted proofs are that this was entirely in accord with the, 
custom of the business in which the property was used. In such cases, 
the sale statute quoted above has no application. In the absence of 
conduct amounting to fraud or deceit, the owner of the property will 
not be precluded from asserting his title against the creditors of one 
having the custody and manual possession thereof. Such is the uni- 
form holding of the Colorado courts. Singer Mfg. Co. v. Converse, 
23 Colo. 247, 47 Pac. 264; Same v. Bohen, 31 Colo. 444, 72 Pac. 1097;. 
Morsch V. Lessig, 45 Colo. 168, 100 Pac. 431. 

[6] Furthermore, in Colorado an attaching creditor does not oc- 
cupy the status of a bona fide purchaser for value, and an attachment 
can only operate upon the right and title of a debtor existing at the 
time of the levy. Banks & Bros. v. Rice et al., 8 Colo. App. 217, 45 
Pac. 515; McMillen v. Gerstle, 19 Colo. 98, 34 Pac. 681 ; Gates Iron* 
Works V. Cohen, 7 Colo. App. 341, 43 Pac. 667; Mining & Milling 
Co. V. Lambert et al., 15 Colo. App. 445, 62 Pac. 966; In re Appel 
Suit & Cloak Co. (D. C.) 198 Fed. 322-325. So that, if the leased 
property in controversy actually belonged to Smith, it was unaffected 
by tlie levies under which plaintiffs in error claim. 

These considerations dispose, in large measure, of the assignments 
of error predicated upon the exclusion of evidence. Furthermore, 
these alleged errors were not properly preserved as required by the 
rules of tihis court which provide that: 

"When the error alleged is to the admission or to the rejection of evidence, 
the assignments of error shall quote the full substance of the evidence ad- 
mitted or rejected.** 

However, an examination of the excluded evidence discloses that 
it is largely hearsay in its nature and otherwise negative and imma- 
terial in character. We perceive no substantial error in its rejec- 
tion. 

It is urged that the court erred in its charge respecting the measure 
of damages. It said : 

**I think In no possible view of the case, under the evidence, the amount 
that you find should be less than one-half of the amount the property was 
actually sold for. It was certainly worth that, because it brought that ; and 
If you believe that on the date of the levy of the writ of attachment it was 
worth more than that, you are entitled to so find, if you can base your finding 
upon he evidence given upon the trial of the cause." 

It is objected that the price at which the property was actually sold 
by the sheriff furnished no criterion of its actual value at the date of the 
levy. Whatever merit there may be in this contention is rendered im- 
material by other language of the court, and by the subsequent action 
of the jury. Later in its charge the court said : 

"The mortgagee is entitled to recover its value at the time of the levy of 
the attachment. Whatever that value may be you are to determine from the 
evidence in the case. Counsel discussed the testimony of several witnesses 
bearing upon that question. I leave that question to you, to exercise your 
good judgment, and return such amount as you can say the half interest in 
this property was fairly worth at the time of the levy." 

The entire property was sold for $49,257.25 ; one-half that amount 
is $24,628.63. The jury returned a verdict for $43,390.55, far in ex- 
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cess of the minimum suggested by the court. There was testimony 
fixing the value of the entire property as high as $91,000. It was so 
inventoried by plaintiffs in error only a short time prior to the attach- 
ment. The plaintiff having remitted $7,648.85, judgment was entered 
in the sum of $35,741.70, and of this plaintiffs in error cannot reason- 
ably complain. It is well settled that this court will not review the 
action of a trial court in overruling a motion for new trial. Victor- 
American Fuel Co. v. Peccarich, 209 Fed. 568, 126 C. C. A. 390. 

No prejudicial error is disclosed in the record, and the judgment is 
accordingly affirmed. 



CROWN ORCHARD CO., Inc., v. DENNIS et aL 

(Circuit Court of Appeals, Fourth Circuit December 17, 1915.) 

No. 1371, 

1. CouBTs ^3»312 — JxTmsDionoiT of Federal Couet— Suit by Aesiomm — ^"As- 

BiaNEC OF Chose in Action." 

A suit by the grajitee of the standing timber on a tract of land from a 
prior grantee to enjoin the cutting and conversion of the timber by an- 
other is not one brought as "assignee of a chose in action," within the 
meaning of Judicial Code (Act March 3, 1911, c. 231) $ 24, 36 Stat 1091 
(Comp. St. 1913, § 991), but one to prevent waste, and is within the Juris- 
diction of a federal court, where the requisite diversity of citizenship 
exists between the parties, without reference to the citizenship of com- 
plainant's grantor. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. {{ 865-875; Dec 
Dig. <g=»312.] 

2. Logs and Logging ^=:»3 — Contbtanoe of Standing Timbebt-Conbtbuc- 

TioN — ^TiuE FOB Removal^ 

A conveyance of the timber on a tract of land gave the purchaser eight 
years from its date in which to cut and remove the same, and further 
provided that in case it was not cut and removed within that time he 
should "have such additional time as may be desired • ♦ • but 
• • ♦ shall during the extended period pay interest on the original 
purchase price ♦ ♦ ♦ year by year in advance. • • •" Held, 
that such provision was plain and unambiguous and could not be varied 
by parol evidence, that it entitled the purchaser to an extension on the 
terms stated as a matter of right for such time as might be reasonably 
desired, and that such right was not conditioned on his having com- 
menced to cut the timber during the eight years. 

[Ed. Note. — For other cases, see Logs and Logging, Cent Dig. {{ 6-12; 
Dec. Dig. <©=>3.] 

3. Logs and Logging «=>3 — Conveyance of Standing Timber — Contbact — 

Tender of Perfobscance — Sufficiency. 

A tender by the purchaser of the first year's interest at the expiration 
of the eight years, and its unqualified refusal, was sufficient to preserve 
his right to the extension, without the necessity of its renewal in subse- 
quent years. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dig. §| 6-12 ; 
Dec. Dig. ^=>3.] 

4. Injunction ^=>114 — Parties — Suit to Restrain Waste, 

A grantee of the purchaser after the expiration of the eight years 
succeeded to all his rights, including the right to maintain a suit in 
equity to prevent by injunction the cutting of timber by another; and 

^s»For otbtr.CMOS ■•« ■am« topio A KBT-NUMBER In all Key -Numbered DigesU Jb Indexes 
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it is not a defense to sndi suit, whidi is one to prevent waste, that the 
exercise of the right of extension and the period of snch extension were 
left by the contract optional with the purchaser. 

[Ed. Note.— For other cases, see InJuncUon, Cent. Dig. §§ 202-220; Dec. 
Dig. «=>114.] 

Appeal from the District Court of the United States for the East- 
em District of South Carolina, at Charleston; Henry G. Connor, 
Judge. 

Suit in equity by the Crown Orchard Company, Incorporated, against 
William H. Dennis and others. Decree for defendants (220 Fed. 516), 
and complainant appeals. Reversed. 

R. L. Montague, of Richmond, Va., Ernest L. Visanska, of Charles- 
ton, S. C, and L. D, Lide, of Marion, S. C. (Smythe & Visanska and 
Octavus Cohen, all of Charleston, S. C, on the brief), for appellant 

B. A. Hagood, of Charleston, S. C, and W. P. Pollock, of Cheraw, 
S. C, for aj>pellees. 

Before PRITCHARD and KNAPP, Circuit Judges, and WAD- 
DILL, District Judge. 

KNAPP, Circuit Judge. The material facts appear to be these: 
E. J. Dennis, Sr., and A. H. Dennis, his wife, were the owners as ten- 
ants in common of a tract of land in Berkeley county, S. C, contain- 
ing about 660 acres. By a "deed and contract" executed May 5, 1903, 
they conveyed, with certain reservations, all the timber on this tract 
of a specified size to Freeman S. Farr, trustee. September 24, 1904, 
Farr conveyed the timber rights thus acquired, together with the tim- 
ber rights on a number of other tracts, to the Oneida Timber Com- 
pany, a South Carolina corporation ; and this company, on June 30, 
1910, conveyed the same, with the standing timber on several other 
tracts, to the Midland Timber Company, also a South Carolina cor- 
poration. Later, on June 28, 1913, the timber rights in controversy 
were conveyed by the Midland. Timber Company to the Crown Or- 
chard Company, Incorporated, a Virginia corporation, which brings 
this suit The case mainly turns upon the construction of the follow- 
ing paragraph in the original conve3rance : 

"That the said second party, his heirs, executors, administrators, and as- 
signs, shaU have, and the same is hereby granted to him or them, the period of 
eight (8) years, beginning from the date hereof, in wliich to cut and remove 
the said timber from the said land, and that in case the said timber is not cut 
and removed before the expiration of said period, then that the said second 
party, his heirs, executors, administrators, or assigns, shall have such ad- 
ditional time as may be desired for cutting and removing said timber ; but, 
in the last-mentioned event, the said second party, his heirs, executors, ad* 
mlolstrators, or assigns, shall, during the extended period, pay Interest on 
the original purchase price above mentioned, year by year, in advance, at the 
rate of six (6) per cent, per annum." 

The Midland Timber Company was the owner of the timber rights 
in question when the 8 years expired, and no timber had been cut 
during that period. In the meantime E. J. Dennis had died intestate, 
and title to the land had vested in his widow and children. It also 
appears that one of the sons, the defendant William H. Dennis, had 
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conveyed his interest to his brother, E. J. Dennis. On the 29th of 
April, 1911, the Midland Timber Company, claiming the right under 
the above provision in the conveyance to "such additional time as may 
be desired," served upon the several owners of the land a notice to 
the effect that it desired 25 years' additional time in which to cut and 
remove the timber conveyed, and to use and enjoy the other privileges 
and easements granted, and offered to pay to the owners the sum of 
$90, being 6 per cent, for one year upon the consideration of $1,500 
paid in 1903. Subsequently, and on or about the 5th of May, 1911, 
there was a tender of the money, which was refused. The record 
does not indicate that any particular reason was assigned for refusing 
to grant an extension and accept the money offered, though the own- 
ers apparently took the position that the right to an e^ctension had been 
lost because the cutting and removal of the timber had not been com- 
menced within the 8 years. Under date of December 2, 1913, the 
owners of the land executed to William H. Dennis, for the stated 
consideration of $2,000, a conveyance of the timber on this tract, 
and he about that time began cutting the same. In January, 1914, 
this suit was commenced and a temporary injunction obtained. The 
trial resulted in a dismissal of the complaint, on grounds which will 
be referred to later, but the injunction was continued pending appeal 
to this court. 

[1] At the threshold of the case is the contention, made for the 
first time in this court, that the suit is brought by the assignee of a 
chose in action whose assignor could not sue in a federal court, be- 
cause it is a citizen of the sanie state as defendants, and therefore, 
under section 24 of the Judicial Code, the court below was wholly 
without jurisdiction. Whether this contention is well founded de- 
pends in our judgment upon the nature of the suit and the relief 
sought by complainant. We deem it unnecessary to determine the 
precise title or estate which was granted by the Dennises, and it may 
be assumed, as the defendants contend, that the provision for addi- 
tional time was a mere option contract. And it may also be assumed 
that an action to enforce an executory contract relating to real estate, 
or for the specific performance of such a contract, comes within 'the 
statutory prohibition. 

But we are of opinion that the case at bar is not of that character, 
and this seems to be made clear by examination of the pleadings. As 
appears from the bill of complaint, the sole purpose of this suit is to 
prevent by injunction trespass upon the timber in question by William 
H. Dennis, one of the defendants. He had no title to the land, or any 
part of it, when the other defendants, in December, 1913, executed 
a timber deed to him under which he seeks to justify the cutting op- 
erations which were stopped by the temporary injunction. The own- 
ers of the land were made defendants, apparently because the Su- 
preme Court of South Carolina had held on the first appesi in the 
Prettyman Case, 93 S. C. 13, 75 S. E. 1012, that the landowner is a 
necessary party in all suits where standing timber is involved, and the 
only allegation against them is that they claim some interest in the 
matter in controversy. Nothing is set put in the bill whid^ looks to 
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specific performance, or the enforcement of a contract oBligation, and 
the answer is equally wanting in allegations appropriate to a suit for 
that purpose. In short, we are of opinion that the case made by the 
pleadings, and by the proof as well, comes within the rule laid down 
in Ambler v. Eppinger, 137 U. S. 480, 11 Sup. Ct 173, 34 L. Ed. 
765, which is cited with approval in the later case of Brown v. Fletcher, 
235 U. S. 589, 35 Sup. Ct. 154,. 59 L. Ed. 374. 

It is true that the Ambler Case was an action at law to recover dam- 
ages for trespass and conversion by the cutting of timber, while this 
is a suit in equity to prevent such trespass and conversion on the 
ground that it would result in irreparable in jury, for which thiere is 
not adequate remedy at law. But we are unable to see any substan- 
tial difference between the two cases so far as the question of juris- 
diction is concerned. The essential basis is the same in both of them, 
and it cannot be said that the latter any more than the former is 
brought upon a chose in action. However, we think all doubt is put 
at rest by the recent decision of the Supreme Court in Guffey v. Smith, 
237 U. S. 101, 35 Sup. Ct. 526, 59 L. Ed. 856, which deals with a 
case of striking similarity to the one before us, and holds that it is 
not a suit for specific performance, but simply one to protect the prop- 
erty which complainant claims to own. The court says : 

''Rightly understood, this Is not a suit for specific performance. Its purpose 
is not to enforce an executory contract to give a lease» or even to enforce an 
executory promise in a lease already given, but to protect a present vested 
leasehold, amounting to a freehold interest, from continuing an irreparable 
injury calculated to accomplish . its practical destruction.' The complaint Is 
not that performance of some promised act is being withheld or refused, but 
that complainants' vested freehold right is being wrongfully violated and im- 
paired in a way which calls for preventive relief. In this respect the case is 
not materially different from what it would be if the complainants were claim- 
ing under an absolute conveyance rather, than a lease. In a practical sense 
the suit is one to prevent waste, and it comes with ill grace for the defend- 
ants to say that they ought not to be restrained because perchance the com- 
plainants nwy some time exercise their option to surrender the lease." 

In the light of these authorities we think it clear that the case at 
bar is within the jurisdiction of a federal court, because it does not 
belong to the class of cases referred to in section 24 of the Judicial 
Code. 

[2] Coming to the merits of the controversy, we meet at once the 
question whether the right to an extension was forfeited by failure 
to commence cutting the timber within 8 years from the date of the 
grant. If this question be answered in the affirmative, the case is of 
course at an end, and the decree of the trial court should be affirmed. 
But we are of opinion that the question should not be so answered. 
The terms of the conveyance plainly contemplate an extension of the 
8-year period named, not upon condition that cutting be commenced 
within that period, but as a matter of right which the grantee or 
his assigns might exercise in their discretion by paying the stipulated 
sum "year by year in advance." There is no ambiguity in the language 
providing for additional time, and we therefore perceive no ground 
upon which parol evidence was admissible to show the tmderstanding 
of the parties as to when cutting should be commenced. Indeed, such 



Digitized by 



Google 



656 229 FEDBBAL BBPOBTBB 

evidence tended to vary, if not to contradict, the written instrument, 
and for that reason was imprc^rly received. The grantor was a 
lawyer of large experience in the preparation of timber contracts, and 
it must be assumed that he understood the nature and extent of the 
rights he was granting, and meant precisely what the written words 
imply. If it was intended that there should be no extension unless 
cutting were commenced within the 8 years, it is extremely difficult 
to believe that such a condition would not have been plainly expressed ; 
and it is equally difficult to believe that he would not have fixed some 
shorter time within which cutting was to be commenced, if he did not 
intend that it should be option^ with the purchaser. 

Upon the point now considered we find no difference between this 
case and the Prettyman Case, so much discussed by counsel. 97 S. 
C. 247, 81 S. E. 484. The corresponding provision of the deed in 
that case is almost identical with the paragraph above quoted, except 
that the time period named was 10 years from date. And the precise 
claim was made that the grantee and its assigns were not entitled to 
an extension beyond the first period, because they did not commence 
to cut and remove the timber within that period. The trial court in 
a careful opinion rejected the contention, and this opinion was ap- 
proved and adopted by the Supreme Court of the state on appeal. 

We think the case at bar, like the Prettyman Case, is clearly dis- 
tinguishable from other South Carolina timber cases in which parol 
testimony has been received. When the contract or conveyance fixes 
a definite period after the grantee has commenced cutting, the courts 
properly allow parol proof of the intention and understanding of the 
parties as to when cutting was to begin, or else hold that a reasonable 
time was necessarily implied, since otherwise the grantee could delay 
cutting indefinitely and thus defeat the purpose of the grantor. In 
other words, parol proof is admissible in such a case for the purpose 
of determining when the period for removal commences. Such proof 
does not vary or contradict the written instrument, but merely sup- 
plies an omitted provision. In this case the period of 8 years is speci- 
fied to begin "from the date hereof." Both the beginning and the end 
of the named period are thus made certain by the grant itself, and so 
there is no ground or reason for the parol proof which was admitted 
in the Flagler Case, 89 S. C. 328, 71 S. E. 849, for example, and other 
cases where the contract was silent or indefinite as to the time of be- 
ginning. 

It is not necessary for us to affirm that the Prettyman Case estab- 
lished a rule of property in South Carolina which we are bound to 
apply. We follow it upon the question in dispute, not merely out of 
deference to the court which decided it, but because the decision com- 
mends itself to our judgment as just and correct. 

[3 J It must therefore be held that the Midland Timber Company, 
under the plain terms of the deed, had the right to additional time 
for cutting and removing the timber by complying with the condition 
on which that right could be exercised, namely, the payment of 6 
per cent, per annum upon the original consideration. This sum was 
duly tendered to the owners of the land and by them refused. They 
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did not put their refusal upon the ground that the cwnpany had asked 
for a longer extension than it was entitled to, or upon any other 
ground of objection which the company had in its power to remove. 
Their coQtention evidently was, as already stated, that the right to 
any extension had been lost by failure to cwnmence cutting within the 
8 years, and their refusal was made in such manner and under such 
circxunstances as relieved the company from renewing the tender year- 
ly thereafter. The law does not require a vain thing, and it was not 
necessary, after the first year, to go through the form of making an 
offer which the owners had in effect declared they would not accept. 
In short, the Midland Timber Company did all that was needful to 
comply with the condition of the deed and thus preserve its right to 
have additional time for cutting and removing the timber. And this 
right continued without impairment until it was transferred to com- 
plainant in June, 1913. For we think it clear under the conceded facts 
of this case that the failure to begin cutting in the meantime — ^that is, 
within the next 2 years or thereabouts after the 8-year period expired 
—did not exhaust the additional time to which the Midland Timber 
Company was entitled ; and this was equally the case as to the period 
between the transfer to complainant and the bringing of this suit. 
In other words, H the right to an extension survived the failure to 
commence cutting during the 8 years, as we hold it did, that right 
was not subsequently lost by failure to begin cutting in the interval 
before the commencement of this suit. Stated in another way, if the 
Midland Timber Company had continued its ownership of the timber 
in question, without transfer to complainant, its right to cut and re- 
move would not have been forfeited by lapse of time after the expira- 
tion of the 8-year period. 

[4] But the transfer actually made in June, 1913, put complainant 
in the place of the Midland Timber Company and had the effect of 
giving to it all the rights which its assignor possessed, including the 
right to maintain a suit to prevent by injtmction the taking of its 
property. On the face of it complainant was entitled to the relief 
sought, for the situation then existing was one which ordinarily would 
be recognized as justifying the interference of a court of equity. 
Complainant had acquired all the rights, privileges, and interests which 
the Dennises conveyed to Farr, the very essence of which was the 
right to cut and remove the timber originally paid for ; and this right 
had been preserved by the action of its predecessor in complying, so 
far as it could, with the condition upon which was granted such ad- 
ditional time as might be desired. It found, a few months after its 
ownership was acquired, that the defendant William H. Dennis had 
put up a small sawmill on the tract and was commencing to cut the 
timber which complainant claimed as belonging to itself, and it there- 
upon filed an appropriate bill and obtained an injunction to prevent 
further trespass upon and waste of its property. In our judgment it 
is entitled to a permanent injunction, unless the grounds upon which 
injunction has been denied are sufficient in the exercise of judicial 
discretion for refusing relief, and those grounds will now be briefly 
examined. 

229F.--42 
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In the first place, some doubt is suggested as to the charter power 
of complainant to acquire the rights conveyed by the Midland Timber 
Company; but we deem it sufficient to say, without discussing the 
point, that examination of the charter satisfies us that the l^al capac- 
ity of ccwnplainant is ample, even if it be conceded that defendants can 
raise the question of ultra vires. 

It is also suggested, as bearing upon the asserted lack of equity, 
that complainant is a corporation of small capital, that it is not in the 
business of cutting timber, and that it has no other timber property 
in South Carolina. But we fail to see how facts of this sort afiord 
a reason for denying to it the protection of its property. What dif- 
ference does it make whether complainant's capital is large or small, 
or whether it is equipped for lumbering operations? Granting that 
it is not, it appears nevertheless to be no worse off in that regard than 
any of its predecessors. The original grantee was evidently known 
by the grantors to be buying up timber lands as trustee for the pur- 
pose of transferring the rights acquired to other parties. The Oneida 
Timber Company and the Midland Timber Company are both hold- 
ing companies, and neither of them has carried on the business of 
cutting timber for market. Moreover, the argument here referred to 
seems to prove too much, since it implies that, if the suit were brought 
by a company strong financially and suitably equipped for cutting the 
timber from this tract, it would presumably be entitled to a perma- 
nent injunction. We are convinced that want of equity, as that phrase 
is commonly understood, cannot be predicated upon the facts here 
considered. If the right to cut and remove the timber from this tract 
was preserved for an additional time beyond the 8 years by the tender 
and offer of the Midland Company in accordance with the terms of 
the deed, and if that right was transferred to complainant and con- 
tinued in force up to the time when this suit was brought, it should 
now be protected from invasion by the effective interposition of a 
court of equity, although complainant may not itself be able to cut 
and remove the timber or have the intention to do so. 

As to other reasons assigned for dismissing the complaint we refer 
again to the decision of the Supreme Court, rendered since this case 
was heard below, in Guffey v. Smith, supra. Except that it did not 
involve the right of extension, which we hold in this case survived the 
failure to begin operations within the 8-year period, it appears to us 
to sustain fully the plaintiff's contention. In that case the want of 
mutuality was asserted because the lessee had the reserved option to 
surrender the lease at any time, just as in this case it is said there 
is want of mutuality because the grantee has the option of an exten- 
sion and may exercise it for one or more years and then discontinue 
at pleasure; that is, since the Dennises cannot enfprce an extension 
or control the period of extension, therefore it is claimed to be inequi- 
table to enforce an extension against them at the will and in the in- 
terest of the grantees. With reference to this question the Supreme 
Court says : 

"It next is insisted that according to the general principles and rules of 
equity administered In the federal courts the surrender clause constitutes an 
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insuperable obstacle to grafting the relief sought; the argument being that« 
as the complainants hare a reserved option to surrender the lease at any time, 
it cannot be specifically enforced against them and therefore cannot be simi- 
larly enforced In their fiavor. The rule Intended to be invoked has to do with 
the specific performance of executory contracts, is restrained by many excep- 
tions, and has been the subject of divergent opinions on the part of jurists and 
text-writers. * * • We think this option, which has not been exercised, 
and may never be, is not an obstacle to the relief sought'* 

Without quoting more at length from this recent decision of the 
Supreme Court, it is sufficient to say that the principles therein an- 
nounced appear to warrant us in holding that the instant case is not 
one for specific performance, but for injunctive relief; that it is a 
proper case for injunction, because complainant has no adequate rem- 
edy at law ; that the extension period provided for in the deed does 
not create a tenancy at will ; that there is no want of mutuality ; that 
subsequent grantees succeed to all the rights of the original gran- 
tee; that enforcement of the rights conveyed would not be harsh or 
unconscionable; that the value of the timber at the date of the sale 
must be taken into account in determining whether the consideration 
is adequate; and that the South Carolina decisions, so far as they 
establish a rule of property, are binding upon this court 

As to the alleged inadequacy of consideration, which is urged as 
one of the reasons for refusing an injunction, it may be noted that 
10 years later the owners of the land granted to William H. Dennis 
substantially the same right to cut and remove the timber from this 
tract jEor $2,000, which he had not paid when the case was tried, and 
that in the answer of the Dennises it is denied that the matter in con- 
troversy herein exceeds the sum and value of $3,000. In view of these 
facts, and bearing in mind that the owners have had the use of $1,500 
since 1903, we are unable to sec that it is unconscionable or in any 
sense inequitable to enforce against them the rights originally con- 
veyed to which the complainant has succeeded. 

The opinion of the court below holds "that in no aspect of the case 
is the complainant entitled to a decree extending the period for 25 
years," and we arc not prepared to say that this is an erroneous con- 
clusion. The right granted in this regard is measured by the terms of 
the deed, which are that the grantee and his assigns "shall have such 
additional time as may be desired for cutting and removing said tim- 
ber," l^ paying in advance the yearly sum of $90. But this language 
should be so construed as to give effect to the intention of the parties. 
Neither the Midland Timber Company, nor the complainant as its 
successor, could exercise the right to an extension for a period fixed 
.by an arbitrary. or capricious desire. It must be an honest and justi- 
fiable desire, not a pretended or fantastic desire. In short, we take the 
phrase to mean such additional time as may be reasonably desired by 
the party having the right to an extension. That a considerable pe- 
•riod was in contemplation, and that the extension should have refer- 
ence to substantial needs and business requirements, is inferable from 
the use of the phrase "as may be desired," and from th^ provision for 
paying the 6 per cent, "year by year." But the language is not to be 
stretched beyond its fair import^ and this excludes an insincere or un- 
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real desire. Manifestly, in this view the additional time which may be 
allowed becomes a question of fact, to be determined by consideration 
of all the circumstances and the application of the rule of reason* 

Without prolonging the discussion, we sum up our conclusion as 
follows : 

First. The right to an extension was not lost by failure to com- 
mence cutting within the 8 years named in the conveyance. 

Second. The complainant has succeeded to all the rights of the 
original grantee, including the right to additional time for cutting and 
removing the timber, and the latter right has not been lost through 
lapse of time or otherwise. 

Third. The complainant is entitled to a permanent injunction to 
prevent an invasion of its property rights because it has no adequate 
remedy at law. 

Fourth. It will be for the court below, to which the case will be 
remanded, to determine by such means as may be deemed most ap- 
propriate the maximum period of extension to which complainant is 
entitled and to take further proceedings in accordance with this 
opinion. 

Reversed. 



LBABY et al. y. UNITED STATES et aL 
KELLOGG T. SAME. 
(Circuit Court of Appeals, Fourth Circuit November 12, 1915.) 
Nos. 1277, 1278. 

OOBPOBATIONS ^S»l28 — ^PLEDGE OF STOCK — ^PLEDGEE A8 BoNA FiDB PXJBCHASER. 

A federal prisoner, to indemDify the surety on his bail bond pending 
proceedings in New York for his removal to Georgia for trial, deposited 
certain stocks with a trustee. The bond was subsequently renewed, and 
at the conclusion of the proceedings another bond given to secure the 
appearance of the defendant in Georgia. All were signed by the same 
surety, and the stocks or others substituted for them remained in the 
hands of the trustee. The last bond was forfeited, and the Judgment re- 
covered thereon was paid by the estate of the surety. In a suit by the 
United States to recover the stocks, there was evidence tending to show 
that they had been bought with funds of which the defendant had de- 
frauded the government Held, on the evidence, that, conceding such fact, 
neither the trustee nor the beneficiary of the trust had any knowledge 
that the stocks were not honestly obtained, also that the evidence estab- 
lished an agreement that they should remain for the protection of the 
surety as to all, and not merely the first bond, and that the right of Ms 
estate to the same was superior to that of the United Statea. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. H 481, 401, 
507-612, 537, 53^-546, 509, 618; Dec. Dig. <3=>123.] 

Appeals from the District Court of the United States for the 
Western District of Virginia, at Lynchburg; Henry Clay McDowell, 
Judge. 

Suits in equity by the United States against Luther Laflin Kellogg 
and Daniel ], Leary and George Leary, administrators of the estate 

^=»For other cases see same topic ft KEY-NUMBER la all Key-Numbered DlgesU ft Indexes 
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of James D. Leary, deceased. Decree for complainant, from which 
defendants separately appeal. Reversed. 

Aubrey E. Strode, of Amherst, Va., and J. T. Coleman, of Lynch- 
burg, Va. (Coleman, Easley & Coleman, of Lynchburg, Va., on the 
brief), for appellant administrators. 

Abram J. Rose, of New York City, for appellant Kellogg. 

Marion Erwin, Sp. Asst. Atty. Gen., for the United States. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

KNAPP, Circuit Judge. For a preliminary statement of facts ref- 
erence is made to the opinion of this court on the former appeal (184 
Fed. 433, 107 C. C. A. 27), and the opinion of the Supreme Court, to 
which the case was afterwards taken (224 U. S. 567, 32 Sup. Ct 599, 
56 L. Ed. 889, Ann. Cas. 1913D, 1029). 

The Supreme Court held that the petition filed by Mrs. Leary 
"showed a sufficient right to intervene," and that she ought to be al- 
lowed to try to prove her case, notwithstanding the objections which 
the courts below had sustained. Following this decision an amended 
petition was filed in May, 1913, which is substantially the same as the 
original, with the addition of a paragraph from the first answer of 
Kellogg, and an averment that she has paid the judgment of the 
United States s^inst the Leary estate. The claims set up in this peti- 
tion are controverted in the government's answer thereto, but the 
pleadings raise no issue between Mrs. Leary and Kellogg. There was 
a full hearing of the case in the court below, and a final decree entered 
in December, 1913, to the eflFect that the 400 shares of Norfolk & 
Western stock, which are the subject of controversy, belong to com- 
plainant, the United States of America, "free from the claims of all 
other parties hereto." No findings were made or opinion filed by 
the learned District Jiidge, and we are therefore not advised of the 
grounds upon which he based his decision. Separate appeals were 
taken by Mrs. Leary and Kellogg, but they are consolidated in a single 
record and may be disposed of in one opinion. 

For the purposes of this appeal we shall assume, without discuss- 
ing the evidence, that the Norfolk & Western shares, or securities for 
which they were substituted, were purchased by Greene with funds 
of which he had defrauded the government. It follows from this that 
the intervention cannot be sustained on the theory that the United 
States has failed to prove with requisite certainty that moneys stolen 
from it are represented by the stock in question; and nothing fur- 
ther need be said upon that branch of the case. 

The first bond signed by Leary was on the 14th of December, 1899, 
and we think it must be held that neither Leary nor Kellogg then 
knew or had reason to believe that the securities which Greene placed 
in Kellogg's hands about that time were not honestly acquired. It is 
not claimed that Leary had any knowledge or even suspicion of 
Greene's misronduct, and the only ground upon which knowledge is 
nought to be imputed to Kellogg is the fact that he was Greene's at- 
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"We lay on one side the suggestion that the intervention goes only upon an 
implied conti'act in its propel^ sense of an obligation raised by the law ir- 
respective of any real promise. That would seem to us a perverted interpre- 
tation of the words *upon the understanding and condition/ even if the con- 
tract were only a general one to indemnify ; but a contract that certain spe- 
cific stock in the hands of a trustee should be held as security for a specific 
contingent claim could not exist unless it was express. It would be none the 
less express if it was conveyed by acts importing it than if it was stated in 
words." 

The case presented by the record is surely not wanting in proof of 
a "real promise." Kellogg's letter of December 14, 1899, says in so 
many words that Greene had placed 300 shares of Delaware, Lack- 
awanna & Western stock in his hands to indemnify Leary as bonds- 
man for Greene, and this of itself is ample evidence of an express 
contract. The only subject of question is the scope and extent of 
the contract actually made. That it covered the bond of January 20, 
1902, and was so intended, seems established with reasonable cer- 
tainty by the written declarations of Kellogg, by the nature of the 
situation in which the parties were placed, and by the unmistakable 
import of their acts. 

We are therefore constrained to hold, taking all the facts and cir- 
cumstances into account, that the stock which Greene turned over to 
Kellogg was intended to be a continuing security for the protection 
of Leary as the bondsman of Greene in fiie removal proceedings, and 
that it constituted an indemnity fund, not only for the prior bonds 
which were exonerated, but for the final obligation under which his 
estate has been compelled to pay the judgment in favor of the United 
States. 

The objection that Greene was not made a party to the interven- 
tion needs but a word of comment The record shows that Greene 
had actual notice of the proceeding by the personal service upon him 
of a copy of the petition and proposed bill of intervention, with a 
copy of the order of the court citing him to show cause "against the 
granting of leave to file said petition and the granting of the prayers 
of said petition"; and this order stated that "such service of copies 
shall be sufficient service to entitle the court to proceed herein and 
to adjudicate upon the filing of said petition and the prayers thereof." 
The amended petition differs from the original in no material respect 
so far as Greene is concerned, and he cannot be heard to complain 
because he was not notified of the amended intervention. Moreover, 
Greene had long before suffered default, and the government had 
taken a pro confesso decree against him. This operated to divest him 
of any interest in the stock, certainly as against the United States, and 
it is only in a technical sense that he can be said to be a necessary 
party to the intervention. The contest here is between Leary's estate 
and the government, and the government is protected from Greene by 
the pro confesso decree, whether the estate wins or loses. We are not 
disposed to sustain an objection which apparently was not made on 
the former appeal, either in this court or the Supreme Court, and 
which in no aspect of tlie case is of any practical importance. 

For the reasons above stated, we are of opinion that the estate of 
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Lcary has established a claim to the stock in question which is su- 
perior to the claim of the United States, and it follows that the de- 
cree appealed from must be reversed. 



•ALASKA NORTHERN RY. CO. V. MUNICIPALITY OF SEWARD. 

(Circuit Court of Appeals, Niuth Circuit. February 21, 1916.) 

No. 2581. 

L Taxation ^=>203 — Exemptions— Construing Against Exemptions. 

Exemptions from taxation are not favored, and will not be allowed, un- 
less it is made clearly to appear that such was the statutory intent ; every 
reasonable doubt being resolved in favor of the taxing power. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 343 ; Dec. Dig. 
«=>203.] 

2. MuNiciPAi. Cobpobations ^=»966 — Powbbs of Municipal Cobpobations — 
Statutobt Provisions. 

Act Aug. 24, 1912, c. 3S7, 37 Stat. 512, after granting to the Legisla- 
ture of Alaska, thereby created, various powers and imposing various 
limitations, restrictions, and ccmditions, not only upon the Legislature, but 
upon municipal cor];>orations, provides in section 9 (Comp. St 1913, § 3536) 
that no tax shall be levied for territorial purposes in excess of 1 per 
cent, upon the assessed valuation of property therein, nor shall any in- 
corporated town or munidpaUty levy any tax, for any purpose, in excess 
of 2 per cent, of the assessed valuation of property within the town, 
provided that Congress reserves the exclusive iK>wer for five years to fix 
and impose any tax or taxes upon railways or railway property in Alaska. 
JSeld, that this prohibits municipal corporations, as well as the territorial 
Legislature, from imposing any tax on railways or railway property. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. §{ 
2W5-2061; Dec Dig. <S=»966.] 

Gilbert, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the -Third 
Division of the Territory of Alaska ; Fred M. Brown, Judge. 

Proceeding by the Municipality of Seward to sell property of the 
Alaska Northern Railway Company for delinquent taxes. Judgment 
for the petitioner, and the defendant brings error. Reversed and re- 
manded, with directions. 

S. O. Morford, of Seward, Alaska, for plaintiff in error. 

J. Lindley Green, of Seward, Alaska, for defendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge.* [1] The question in this case is whether that 
portion of the property of the plaintiff in error railway company that is 
situated within the limits of the municipality of Seward, territory of 
Alaska, and which is used and necessary for the purposes of the rail- 
way, is by statute of the United States exempted from taxation by the 
defendant in error. That such exemptions are not favored, and will 
not be allowed unless it is made clearly to appear that such was the 

•^=»For other easos see same topic ft KBT-NUMBBR in all Key-Numbered Digests ft Indexes 
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Statutory intent, is well settled; every reasonable doubt being re- 
solved in favor of the taxing, power. 

It must be admitted that the property upon which the taxes in 
question were levied was exempt from taxation while in the hands of 
the predecessor in interest of the plaintiff in error, viz. the Alaska 
Central Railway Company, since the fifth section of the act of Con- 
gress entitled "An act to extend the time for the completion of the 
Alaska Central Railway Company, and for other purposes" (Act June 
30, 1906, c. 3921, 34 Stat 798) expressly declares: 

"Said company shall be exempt from Ucense tax and bix on Its railway and 
railway property during the period of construction and for five years there- 
after: Provided, that the total period of exempticHi shall not exceed ten years 
from the time of the passage of this act'* 

Did that immunity or privilege follow the property into the hands 
of the Alaska Northern Railway Company? In the case of Norfolk 
& Western Railway v. Pendleton, 156 U. S. 667, 673, IS Sup. Ct. 413. 
415 (39 L. Ed. 574) the Supreme Court held that, in the absence of 
express statutory directions or of an equivalent implication by neces- 
sary construction, provisions in restriction of the right of tiie state 
to tax the property or to regulate the affairs of its corporations did 
not pass to new corporations succeeding by consolidation or by pur- 
chase under foreclosure to the property and ordinary franchises of the 
first grantee, saying: 

"We hate frequently held that, in the absence of express statutory direction, 
or of an equivalent implication by necessary construction, provisions, in re- 
strictioni of the right of the state to tax the property or to regulate the 
affairs of its corporations, do not pass to new corporations sucoeedins, by 
consolidation or by purchase under foreclosure, to the property and ordinary 
franchises of the first grantee ; that a mortgage of the franchises and property 
of a corporation, made in the exercise of a power given by statute, confers no 
right upon purchasers at a foreclosure sale to exist as the same corporatlcMi, 
but to reorganize as a new corporation subject to the laws existing at the 
time of the reorganization. This we have stated to be a salutary rule of 
interpretation, founded upon an obvious puWic policy, which regards such 
exemptions as in derogation of the sovereign authority and of common right, 
and therefore not to be extended beyond the exact and express requirements 
of the grant construed strlctisslml Juris. Morgan v. Louisiana, 93 U. S. 217 
[23 L. Ed. 860] ; Wilson v. Gaines, laS U. S. 417 [26 L. Ed. 401] ; Chesapeake 
& Ohio Railway v. Miller, 114 U. S. 176 [5 Sup. Ct. 813, 29 L. Ed. 121].- 

It is urged on behalf of the plaintiff in error that the equivalent 
implication of the intent of Congress that the exemption from taxation 
of the railway property here in question should pass to the successors 
in interest of the Alaska Central Railway Company, necessarily re- 
sults from the true construction of the act of June 30, 1906, which, 
in extending the time for the completion of its railway also in terms 
declared that "the powers of said company are enlarged" in certain 
particulars — ^that is to say, by the first section of the act the time for 
the filing by the company of a map of the definite location of its 
road and the time for the completion of its construction was extended ; 
by the second section there was granted to the company certain de- 
scribed lands for terminal purposes upon certain prescribed terms and 
conditions ; by the third section there was granted to the company the 
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right to purchase at $1.25 an acre a certain reserved tract of land; 
by the fourth section the company was granted the right to locate 
its right of way along the navigable waters of Alaska under certain 
prescribed conditions; the fifth section is the exemption clause above 
quoted ; and by the sixth section Congress reserved the right to alter, 
amend, or repeal the act. 

[2] Whether or not the foregoing enlargement of the powers that 
had theretofore been conferred on the Central Railway Company, tak- 
en in connection with the provision exempting that company from ''tax 
on its railway and railway property during the period of construc- 
tion and for five years thereafter," provided that the total period of 
such exemption should not exceed ten years from the time of the pas- 
sage of the act, and in connection widi the well-known fact that the 
Ic^slation was designed to aid the building of a railroad in a new, 
distant, and sparsely settled region, manifests a clear intent on the 
part of Congress that the exemption from taxation should follow the 
property during the period specified into whosesoever hands it should 
pass, and thus take the case out of the principle announced by the 
Supreme Court in the cases above referred to, we find unnecessary 
to decide, for the reason that we are of the opinion that by its subse- 
quent act of August 24, 1912 (37 Stat. 512), Congress reserved to 
itself the exclusive power for five years from the date of that act 
to fix and impose any and all taxes upon railways and railway prop- 
erty in Alaska, thereby necessarily repealing or suspending, as the 
case may be, by implication, any inconsistent provision of any char- 
acter. 

It must be remembered that in all of its legislation with respect to 
Alaska Congress was dealing with a section of the country the develop- 
ment of which is necessarily attended with hard conditions. Its long 
winter climate, and the smallness of its population, necessarily make 
the building of railroads a costly and difficult matter, which fact no 
doubt entered into the consideration of the lawmakers in enacting the 
exemption clause found in section 9 of the last-mentioned act, which 
is entitled "An act to create a legislative assembly in the territory of 
Alaska, to confer legislative power thereon, and for other purposes." 

It is urged on behalf of the defendant in error that the sole purpose 
of the exemption clause contained in section 9 of that act was aimed 
at the Legislature thereby provided for, and was solely intended to 
prohibit that legislative body from imposing any tax on railways or 
railway property in the territory, and the court below so held. We 
are unable to so construe the language of the statute, which, after 
granting to the Legislature thereby provided for various powers and 
imposing various limitations, restrictions, and conditions, not only 
upon the Legislature, but also upon the municipal corporations of the 
Territory, expressly declared, among other things, as follows : 

"AH taxes shaU be uniform upon the same class of subjects and shaU be 
levied and collected under general laws, and the assessments shall be accord- 
ing to the actual value thereof. No tax shall be levied for territorial pur- 
poses in excess of one per centum upon the assessed valuation of property 
therein in any one year; nor shall any incorporated town or municipality 
levy any tax, for any purpose, In excess of two per centum of the assessed 
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valuation of property within the town In any one year: Provided, that the 
Congress reserves the exclusive power for five years from the date of the ap- 
proval of this act to fix and Impose any tax or taxes upon railways or rail- 
way property In Alaska/' 

Authorizing, as Congress did, the Legislature to levy taxes f<w 
territorial purposes up to 1 per centum upon the assessed valuation 
of property situated within the territory in any one year, and author- 
izing any incorporated town or municipality fiiereof to levy any tax 
for any purpose up to 2 per centum of the assessed valuation of prop- 
erty within the town in any one year, Congress expressly declared that 
it reserved to itself "the exclusive power for five years from the date 
of the approval of this act to fix and impose any tax or taxes upon 
railways or railway property in Alaska." That the necessary effect of 
that clear and unambiguous language is to prohibit the levy of any 
tax upon such property during the specified period by any other power 
does not, we think, admit of doubt. 

The judgment of the court below is reversed, and the cause re- 
manded, with directions to dismiss the petition, at the petitioner's cost. 

GILBERT, Circuit Judge (dissenting). In order to determine what 
is meant by the last proviso of section 9 of the act of August 24, 1912, 
ij is essentially important to consider, not only the general purpose 
of that act, but the situation as it then existed as to the taxation of 
railroads in Alaska. At that time and for many years prior thereto 
railroad property had been regularly and annually taxed by Congress 
and by municipal corporations. Under Act June 6, 1900, c. 786, § 
29, 31 Stat. 331, Congress had imposed on railroads an annual license 
tax of $100 per mile upon each mile operated. Under Act April 28, 
1904, c. 1778, § 4, 33 Stat. 531, which gave municipal corporations 
power to tax for school and municipal purposes, not to exceed 2 per 
centum of assessed valuation upon all real and personal property, with 
certain exceptions not pertinent here, municipal corporations, includ- 
ing the defendant in error in this action, had regularly taxed railroad 
property within their corporate limits. Such was the situation when 
the act of 1912 was passed. At that time, as it appears from the his- 
tory of the passage of the bill, there were 500 miles of railroads in 
Alaska. The act of 1912 was entitled: 

"An act to create a legislative assembly In the territory of Alaska, to con- 
fer legislative power thereon, and for other purposes." 

The only "other purposes" mentioned in the act are the creation 
of a railroad commission and the codification and compilation of the 
laws applicable to the territory of Alaska. All the remainder of the 
act is devoted to the creation of a legislative assembly and the defini- 
tion of its powers. In section 9, which contains limitations of the 
legislative power, is found the provision on which depends the decision 
of the case at bar. It is as follows : 

"No tax shaU be levied for tenitorlal purposes In excess of one per centum 
upon the assessed valuation of property therein In any one year; nor shall 
any Incorporated town or municipality levy any tax, for any purpose, In excess 
of two per centum of the assessed valuation of property within the town, in 
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any one year: ProvlAed, that the Ck>ngress reserves the exclusive power tot 
five years from the date of the approval of this act to fix and impose any 
tax or taxes upon railways or railway property in Alaska." 

There is nowhere in the act any provision which concerns municipal 
corporations, or which affects their rights, other than that which is 
found in the language just quoted. The provision therein prohibiting 
the levying of a municipal tax in excess of two per centum of the as- 
sessed valuation of property is clearly a limitation solely upon the 
powers of the Legislature which is created by the act. By that act 
power had been given to the Legislature sufficiently broad to include 
the power to change or repeal tlie provisions contained in the act of 
Congress of 1904 in regard to municipal corporations, so that, unless 
restrained, the Legislature might authorize the levying of a municipal 
tax to exceed 2 per centum of the assessed valuation of property. It 
was to prevent such possible legislation that the limitation was inserted 
in section 9, and both the limitations as to taxes for territorial pur- 
poses and taxes for municipal purposes were limitations imposed 
upon the power of the Legislature only. That being the obvious pur- 
pose of the act, it becomes clear also that the proviso is a restriction 
only upon the power of the Legislature of Alaska. In other words, 
Congress thereby denied to the Legislature and reserved to itself for 
the period of five years the right, which it then had and was exercising, 
to impose a tax upon railroads operated in the territory, but left un- 
disturbed the power of municipalities to tax railroad property within 
their limits. 

It is a cardinal rule of construction that a proviso in a statute af- 
fects and relates only to the paragraph in which it is found, or to 
which it is annexed, unless a different intention on the part of the 
legislative body is clearly disclosed by the words used. In Minis v. 
United States, 15 Pet. 423, 445, 10 L. Ed. 791, Mr. Justice Story 
said: 

•The office of a proviso, generally, is eitlier to except something from the 
enacting clause, or to qualify or restrain its generality, or to exclude some 
possible ground of misinterpretation of it, as extending to cases not Intended 
by the Legislature to be brought within its purriew." 

In White v. United States, 191 U. S. 545, 24 Sup. Ct. 171, 48 L. 
Ed. 295, the court said : 

"It is undoubtedly true that in congressional legislation provisos have been 
included in statutes which are really independent pieces of legislation, but this 
is a misuse of the usual purpose and effect of a proviso, which is to make 
exception from the enacting clause, to restrain generaUty and to prevent mis- 
interpretation." 

In Lewis' Sutherland, Statutory Construction, § 352, it is said : 

**The natural and appropriate office of the proviso being to restrain or quali- 
fy some preceding matter, it should be confined to what precedes it, unless it 
clearly appears to have been intended to apply to some other matter." 

Not only is the use of the word "provided" an expression of the 
intention of Congress to withhold something out of that which in gen- 
eral terms had just been granted, but the further words, "the Con- 
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gress reserves," furnish additional evidence of that intention. To re- 
serve IS to withhold something from the whole matter covered by the 
general terms of a grant, and thereby to make the concurrent grant 
less than it otherwise would be. 

It is also the rule that exemptions from taxation are not favored by 
law. This was held in Yazoo & Mississippi R. R. Co. v. Adams, 180 
U. S. 1, 22, 21 Sup. Ct. 256, 45 L. Ed. 415. In Wright v. Central of 
Georgia Ry., 236 U. S. 674, 682, 35 Sup. Ct. 471, 473 (59 L. Ed. 781), 
Mr. Justice Hughes, after reviewing the decisions of the Supreme 
Court on the subject, summed up their purport by saying: 

"In view of the supreme importance of the taxing power of the state, 
every doubt must be resolved in favor of its continuance." 

In Memphis, «tc., R. R, v. Railroad Commissioners, 112 U. S. 609, 
5 Sup. Ct. 299, 28 L. Ed. 837, the court said : 

"This salutary rule of interpretation is founded upon an obvious pubUc 
poUcy, which regards such exemptions as in derogation of the sovereign au- 
thority and of common right, and therefore not to be extended beyond the 
exact and express requirement of the grants, construed strictissimi Juris." 

The construction which the majority of this court give to the pro- 
viso results in the repeal by implication of the provision of the act 
of 1904 which gave municipalities the power to tax railroad property. 
All presumptions are against the legislative intention to repeal an 
older statute by a later one by a mere implication. This court in Mills 
V. Smith, 177 Fed. 652, 101 C. C. A. 278, held that, where two acts 
of different dates cover the same subject-matter, the later will operate 
as a repeal of the earlier only where that intention is plainly manifest 
and unmistakable, and that it is the duty of a court to adopt any 
reasonable construction which will give effect to both. And it is evi- 
dent that Congress itself did not understand that the effect of the 
act of 1912 was to deprive municipalities of any of the powers that 
had been conferred upon them by the act of 1904. This is made evi- 
dent by the fact that, under the authority given by section 19 of the act 
of 1912 to codify, compile, publish, and annotate all of the laws of 
the United States applicable to Alaska, the compilation made and 
thereafter accepted by the concurrent resolution of both houses of 
Congress contains, in the form in which it was as origfinally enacted, 
the provision which gave to municipalities power to levy taxes for 
school and municipal purposes upon "all real and personal property." 



MONTGOMERY TRACTION CO. v. MONTGOMERY LIGHT & WATER 

POWER CO. ♦ 

(Circuit Court of Appeals, Fifth Circuit February 7, 1916.) 

No. 2797. 

1. Corporations ^=>657 — Foreign Corporations — Contracts — Ratificatioit. 
On January 30, 1909, at the time of the execution of an instrument evi- 
dencing In part a contract by a New Jersey corporation to furnish electri- 
cal current to a corporation doing business in Alabama, the New Jersey 

^-^vnr other cases see same topic A KEY-NUMBER la all Key-Numbered Digests A Indexes 
•Rehearing denied April 20. 1916. 
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corporation had not compiled wltb tlie Alabama constitutional and statu- 
tory requirements (Const. 1901, { 232; Code 1907, § 3642), made prereq- 
uisites to the existence of any power in it to transact business in Ala- 
bama. On June 11, 1909, it complied with such requirements. Both 
parties recognized the existence of the contract, evidenced in part by 
such instrument, and evinced a mutual understanding or agreement to 
conform their dealings to the terms of the contract expressed in such in- 
strument Heldf that they thereby adopted the contract expressed In 
such instrument, since, while parties cannot by ratification validate a 
void contract from the time it was undertaken to be made, they can, when 
duly qualified to contract, elect to adopt as the whole) or a part of the 
contract by which their dealings are to be governed what is expressed in 
an instrument which was ineffectual at the time it was signed. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. |S 2536-2541, 
2550, 2552-2554; Dec. Dig. <S=»657.] 

2. Specific Performance ^=96 — Contracts Enfoboeable — Mutualitt of 
Obliqation. 

A power company contracted to furnish a traction company electrical 
current for the operation of its railway for 15 years. It had complied 
with its obligations thereunder, and was ready, able, and willing to carry 
out and perform the contract, and was desirous of so doing; but the 
traction company was about to discontinue the use of electrical current 
supplied by the power company and obtain from another source the power 
required for the operation of its railway. The power company sued for 
specific performance, and the traction company contended that, as the 
power company's obligations called for the continued operation of its 
plant through a term of years, involving the rendition of skilled personal 
services and the outlay of considerable sums of money, the contract 
could not be specifically enforced against the power company, and hence 
lacked the mutuality of remedies necessary to its specific enforcement 
Held, that a decree enjoining the traction company from taking electrical 
current from any person, firm, or corporation other than the power com- 
pany during the term of the contract, so long as the power company per- 
formed the obligations imposed upon it by the contract, did not involve 
the inequitable result, the avoidance of which is the prime object of the 
rule as to mutuality of remedies, since, in so far as the power company 
had performed, the traction company was safe from any possible injury 
due to its lack of an efficient remedy to compel performance by the power 
company, while any material injury which it might sustain from the lack 
of such remedy was effectually avoided by making its obligation to con- 
tinue performance dependent upon a continuance of performance by the 
power company. 

[Ed. Note. — For other cases, see Specific Performance, Cent Dig. fi§ 
9-11.; Dec. Dig. <@=>6.] 

3. Specific Performance <^=»127(1) — Relief Awarded — Form of Decree. 
Where a traction company contracted to take its supply of electrical 
current from a power company for 15 years, the District Court did not 
exceed the broad powers permissible to be used in affording specific per- 
formance, or prejudicially abuse or mistakenly exercise its discretion as 
to the use of such powers by enjoining the traction company from taking 
electrical current from any party other than the power company during 
the period covered by the contract so long as the power company per- 
formed the obligations imposed upon it by the contract; the result of 
this being to require the traction company specifically to perform its 
obligations. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. i$ 
406, 407, 409, 410; Dea Dig. <S=»127(1).] 

^=>For other cases see same topic ft KEY-NUMBER in aU Key-Numbered Digests & Indexes 
229 F.— 43 
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Appeal from the District Court of the United States for the Mid- 
dle District of Alabama; Henry D. Clayton, Judge. 

Suit by the Montgomery Light & Water Power Company against 
the Montgomery Traction Company. Decree in favor of plaintiff 
(219 Fed. 963), and defendant appeals. Affirmed. 

See, also, 191 Fed. 657. 

Ray Rushton, of Montgomery, Ala., and Gregory L. Smith, of Mo- 
bile, Ala. (Rushton, WiUiams & Crenshaw, of Montgomery, Ala., on 
the brief), for appellant. 

B. P. Crum and John R. Tyson, both of Montgomery, Ala. (Steiner, 
Crum & Weil, of Montgomery, Ala., and Frueauff & Robinson, of 
New York City, on the brief), for appellee. 

Before PARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

WALKER, Circuit Judge. The averments of the bill in this case 
show that at the time it was filed, in September, 1911, the defendant 
(the appellant here), was receiving from tiie plaintiff and using electri- 
cal current for the operation of its railway under a contract then ex- 
isting between them, providing for the supply by the plaintiff and the 
use by the defendant of such current for a period of 15 years from 
February 1, 1903 ; that the plaintiff had complied with its obligations 
under said contract, and was ready, able, and willing to carry out and 
perform every term or stipulation thereof required of it, and was 
desirous of so doing; and that the defendant, in utter disregard of its 
contractual obligations to the plaintiff, was about to violate the terms 
of said contract on its part by discontinuing the use of the electrical 
current suppHed by the plaintiff, and obtaining from another source 
the power required for the operation of its railway. The bill con- 
tained a prayer for the specific relief of an injunction restraining the 
defendant from disconnecting its wires or lines from the plaintiff's 
power plant and from receiving or using electrical current from any 
person or party whomsoever other than the plaintiff under and in ac- 
cordance with the alleged existing contract. 

The right of the plaintiff to have the relief sought was contested 
upon a number of grounds, some presented by demurrers to the bill, 
and others presented by issues of fact tendered by the answer, which 
was filed after the demurrers to the bill were overruled. By the final 
decree now presented for review the appellant was "perpetually en- 
joined and restrained from taking direct electrical current from any 
person, firm, or corporation other than the complainant, during the 
period covered by the contract involved here, as prayed for, so long 
as complainant performs the obligations imposed upon it by the terms 
of said contract." Opinions accompanied the overruling of the demur- 
rers to tfie bill and the rendition of the final decree. Montgomery 
Light & Water Power Company v. Montgomery Traction Company, 
191 Fed. 657 ; Id., 219 Fed. 963. 

[1] According to the averments of the bill, the alleged existing 
contract between the parties was in part evidenced by a written instru- 
ment, signed by each of them and dated January 30, 1909. It is in- 
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sisted that that instrument was without legal validity because, at the 
time of its purported execution, the plaintiff, a New Jersey corpora- 
tion, had not complied with the Alabama constitutional and statutory 
requirements which are made prerequisites to the existence of any 
power in such a corporation to transact any business in Alabama. Con- 
stitution of Alabama, § 232; Code of Alabama 1907, § 3642. It was 
disclosed by the evidence that, because of these provisions, the plain- 
tiff, on January 30, 1909, was not qualified to transact business or to 
make a valid contract in Alabama, but that on June 11, 1909, this dis- 
qualification was removed by a compliance with the prescribed re- 
quirements. The averments of the bill show that, up to the time it 
was filed in September, 1911, there was a continuing recognition by 
each of the parties of the existence of the alleged contract, evidenced 
in part by the instrument of January 30, 1909, and the evidence ad- 
duced as to the dealings between the parties subsequent to June 11, 
1909, after which date there was no disability to contract, evinces a 
mutual understanding or agreement between the parties to conform 
their dealings to the terms of the contract expressed in the instrument 
dated January 30, 1909. The conduct of the parties after the removal 
of the only legal obstacle standing in the way of the making of a valid 
contract between them had- the effect of an adoption by them of the 
contract expressed in the instrument dated January 30, 1909. While 
the parties could not by any act of ratification make a void contract a 
valid one from the time it was undertaken to be made, they could, 
when each of them was duly qualified to contract, elect to adopt as 
the whole or a part of the contract by which their dealings were to be 
governed what was expressed in an instrument which was ineffectual 
at the time it was signed. Turner Construction Company v. Union 
Terminal Company, 229 Fed. 702, -— C. C. A. -^ (January 18, 1916, 
U. S. C. C. A., 5th Circuit). This is what the evidence shows was 
done. 

[2] It IS insisted that the lack of mutuality in the remedies available 
to the respective parties to the contract relied on required a denial 
of the relief which was granted by the decree appealed from. The 
injunction decreed had the effect of requiring specific performance 
by the defendant. It is pointed out that the obligations of the plaintiff 
under the contract in question call for the continued operation through 
a term of years of an electrical power plant, involving the rendition 
of skilled personal services and the outlay of considerable sums of 
money, acts the future performance of which is incapable of being 
efficiently compelled by any decree that may be rendered. We under- 
stand that the prime motive underlying the requirement of mutuality 
in specific performance cases is the avoidance of the inequity of com- 
pelling such performance by one party to a contract at the instance of 
the other party when the latter may escape performance of the obliga- 
tions which the contract imposes upon him. The rule is a recogni- 
tion of the reciprocal feature of the duty of specific performance and 
that equity requires that an enforced continued performance by one 
party should be conditioned upon antecedent or concurrent perform- 
ance by the other party as contemplated by the contract. The ques- 
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tion then is : Did the decree have the effect of depriving the defend- 
ant of the protection which is afforded by the application of the rule 
mentioned ? 

At the time the suit was brought, the dealings between the parties 
had been carried on for many years under the contract relied on. The 
bill averred that the plaintiff had complied with its obligations under 
the contract; that it was ready, able, and willing to carry out and 
perform every term or stipulation thereof, and was desirous of so 
doing. The master found that the evidence supported the substan- 
tial truth of those averments, and that since the filing of the bill the 
plaintiff had continued to perform its obligations under the con- 
tract. The court by) its decree, rendered more than 4 years after 
the bill was filed and when the contract had only a little over 3 of 
the 15 years of its term to run, sustained these findings, and required 
specific performance by the defendant only "so long as complain- 
ant performs the obligations imposed upon it by the terms of said 
contract." However unenforceable the plaintiff's obligations under 
the contract may have been, in so far as it has already performed 
those obligations, the defendant is safe from any possible injury due 
to the lack of an efllicient judicial remedy to compel specific perform- 
ance by the plaintiff. One to whom performance is voluntarily ren- 
dered does not suffer from the lack of a remedy to which he has no 
occasion to resort. Mississippi Glass Company v. Pranzen, 143 Fed. 
501, 74 C. C. A. 135, 6 Ann. Cas. 707; 36 Cyc. 631. 

The plaintiff's conduct in the past, both before and after the bill 
was filed, and its manifest interest in securing performance by the de- 
fendant, a result to be attained only by its compliance with the terms 
imposed upon it by the decree, persuasively indicate the improbability 
of the defendant having any occasion to seek the enforcement of a spe- 
cific performance by the plaintiff, even if an efficient remedy for the 
accomplishment of that end was available. However that may be, 
by the terms of the decree appealed from the defendant is left at 
liberty to cease performance whenever a default by the plaintiff occurs. 
Specific performance by it is required only so long as there shall be 
like performance by the plaintiff. It seems that where, as in the 
instant case, the reciprocal obligations of the parties to the contract 
in question are concurrent, the continuance of the obligation of each 
to perform his part being dependent upon continued performance 
by the other, any material injury which otherwise might be sustained 
by the defendant, of whom performance is required, in consequence of 
his not having an efficient remedy for coercing future performance 
by the plaintiff, is effectually avoided by making the defendant's ob- 
ligation to continue performance dependent upon a continuance of per- 
formance by the plaintiff. The conclusion is that the circumstances 
of the instant case fairly negative the conclusion that the decree ap- 
pealed from involved the inequitable result, the avoidance of which is 
the prime object of the rule as to mutuality of remedies. 

[3] We do not assent to the contention of the counsel for the ap- 
pellant that there is such a dissimilarity between the facts of the in- 
stant case and those dealt with in the controlling decisions shown by 
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the opinions rendered in the District Court to have been relied upon 
to support the action evidenced by the interlocutory and final decrees 
as to render those authorities inapplicable. We are not of opinion 
that, in ordering the injunctions issued under those decrees, which 
had the practical effect of coercing the specific performance of the con- 
tract by the defendant, the court exceeded the broad powers permis- 
sible to be used in affording relief of that nature, the use or nonuse 
of which powers is left to the sound judicial discretion of the court, 
to be exercised with reference to the particular facts of the case dealt 
with. A conclusion that that discretion has been prejudicially abused 
or mistakenly exercised in this case hardly would be reconcilable with 
the fact, which we think the record as a whole discloses, that the net 
result of what has been done by the court is that the defendant, 
since the filing of the bill in 1911, has been required specifically to per- 
form its obligations under the contract, in the meantime receiving, or 
being afforded the opportunity to receive, the benefits to which it was 
entitled from a like concurrent performance by the plaintiff of its 
obligations under the contract, and is required to continue perform- 
ance only so long as the plaintiff shall persevere in performing its part. 
That such a result does not involve injury or damage to the defend- 
ant of which it justly may complain seems apparent 

We have given careful consideration to the several assignments of 
error which have been insisted on. The result is that we conclude that 
it has not been made to appear that any reversible error has been 
committed. In view of what has been said in the opinions ren- 
dered in the District Court, it is not believed that any useful pur- 
pose would be served by a further discussion by us of the questions 
involved in the case. 

The decree appealed from is affirmed. 



ABBOTT V. WAUCHULA MFG. & TIMBER CO. et aL 

(Circuit Court of Appeals, Fifth Circuit. February 14, 191d.> 

No. 2755. 

L Bankbuptoy «=»100 — Adjudication — Vacatinq and Ssttino Aside — Con- 
ditions. 

Bankr. Act July 1, 1898, c. 541, i 21a, 30 Stat 551 (Comp. St. 1913, § 
9605), provides that a court of bankruptcy may require any designated 
person to appear for examination as to the conduct or property of a 
bankrupt. Section 3d provides that, whenever the alleged bankrupt denies 
the allegation of insolvency, he shall appear with his books, papers, and ac- 
counts and submit to an examination, and that on his failure to do so 
the burden of proving solvency shall rest upon him. Section 7 provides 
that the bankrupt shall not be required to attend a meeting of his credi- 
tors or for an examination at a place more than 160 miles from his home 
or principal place of business, and that he shall be paid his actual expenses 
when examined or required to attend at any place other than his place of 
residence. Section 59f provides that creditors other than the original pe- 
titioners may join in the petition or file an answer in opposition to the 
prayer of the petition. Within four months before proceedings against a 
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corporation land owned by it was sold on execution to O., a Judgment 
creditor, and resold by him to W., a resident of Chicago. The corporation 
at first denied its insolvency, but subsequently withdrew its denial, and 
was adjudged a bankrupt. Thereafter A. petitioned to have the adjudica- 
tion set aside andl for leave to tile an answer denying the corporation's 
insolvency. The corporation and the petitioning creditors gave notice to 
A. that they would refuse to enter into a hearing upon such motion, unless 
he presented himself in court with all correspondence as to such land, and 
the court ordered that no action be taken until A. presented himself to 
be questioned concerning the transfer of such land. Held that, as It did 
not appear that A.'s personal presence was necessary and as it had not 
been determined that there was to be any trial of the issue sought to be 
revived, the burdensome condition imposed on A. was prematurely imposed. 
[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 60, 131, 141- 
144; Dec. Dig. «&=»100.] 

2. Bankruptcy ^=>100— Involitntabt Pboceedings — Requirino Pebsons to 

Appeab fob Examination. 

It would be a perversion of the purpose of Bankr. Act, § 21a, relative 
to requiring persons to appear for examination concerning the acts, con- 
duct, or property of a bankrupt whose estate is in process of administra- 
tion, to exercise the power conferred to obtain evidence for use on the 
trial of the issue of solvency or insolvency of an alleged bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. f| 60, 131, 141- 
144; Dec. Dig. <e=»100.1 

3. Bankbuptcy ^=»100 — Involuntaby Pboceedings — Pebmitting Pabties to 

Xntebvene and Defend — ^Discbetion. 

Where one having an interest in preventing or vacating an adjudication 
in bankruptcy, which would annul his purchase of land of the alleged 
bankrupt sold under execution, seeks leave to appear and plead to the 
petition because of the alleged unwarranted substitution by the bankrupt 
of an admission of the allegation of insolvency in place of its previous 
denial of such allegation, the application calls for the exercise by the 
court of a sound discretion in determining whether the leave sought 
should be granted or refused. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. f§ 60, 131, 141- 
144 ; Dec. Dig. <g=>100.] 

4. Bankbuptcy ^=»100 — Involuntaby Pboceedings — Pebmitting Pabties to 

Intervene and Defend— Conditions. 

Wliere an alleged bankrupt originally and at a proper time denied its 
insolvency, but subsequently abandoned its defense and admitted its in- 
solvency, and one having the status of a creditor sought leave to assume 
the burden of this defense, there should not have been imi)osed upon 
him conditions substantially more onerous than could have been imposed 
upon the debtor under Bankr. Act, §§ 3d, 7, under which a failure to at- 
tend and submit to examination would merely cast the burden of prov- 
ing solvency upon the debtor, and he could not be required to attend for 
examination at a place more than lOO miles from his home or principal 
place of business, and would be entitled to actual expenses. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. {§ CO, 131, 141- 
144 ; Dec. Dig. <g=>100.] 

Petition to Superintend and Revise Order of the District Court of 
the United States for the Southern District of Florida; Rhydon M. 
Call, Judge. 

Proceeding to have the Wauchula Manufacturing & Timber Com- 
pany adjudged a bankrupt. On application by WiUiam T. Abbott for 
leave to file an answer and defend the proceeding, the court ordered 

^=:9For other cases see same topic & KEY-NUMBER in all Key-Numbered DlseaU A Indexes 
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that no action be taken until certain conditions were complied with, 
and the petitioner files a petition to superintend and revise. Order re- 
versed. 

Howard P. Macfarlane, of Tampa, Fla., for petitioner. 
H. S. Phillips and J. W. Frazier, both of Tampa, Fla., for respond- 
ent. 

Before PARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

WALKER, Circuit Judge. [1] At a sheriff's sale under an execu- 
tion on a judgment recovered against the Wauchula Manufacturing 
& Timber Company on a debt owing by it for goods sold and deliv- 
ered, Arthur F. Odlin, who had bought that judgment, paying there- 
for the amount due thereon, purchased land belonging to the defend- 
ant in the judgment, and subsequently conveyed that land to William 
T. Abbott. Within four months after the attaching of the lien of 
the execution mentioned involuntary proceedings in bankruptcy were 
instituted against the defendant in the judgment. On the 13th of 
November, 1914, the alleged bankrupt, by its duly authorized attor- 
neys, filed in the bankruptcy proceeding a denial of insolvency and 
of the acts of bankruptcy alleged in the petition. On the 18th of Jan- 
uary, 1915, the alleged bankrupt, by leave of* the court, withdrew its 
denial of insolvency and of the acts of bankruptcy alleged in the peti- 
tion, filed an admission of insolvency, and was then and there ad- 
judged bankrupt. On January 21, 1915, said Abbott filed in the court 
a petition which set out the above-stated facts, averred that "he is 
interested in the proceedings in bankruptcy pending against said cor- 
poration," and that it was not insolvent on the date of the filing of 
the involuntary petition in bankruptcy, but was then possessed of speci- 
fied assets more than sufficient to pay all valid debts existing against 
it, and prayed that the adjudication of bankruptcy be set aside and 
vacated, and that petitioner have leave to file an answer to the peti- 
tition in bankruptcy, denying the insolvency of said corporation and 
each and every act of bankruptcy alleged. Prior to a hearing by the 
court on this petition of Abbott, his attorney received a written no- 
tice of the import stated in the following order, which was made by 
the court when the petition came on to be heard on February 26, 1915 : 

"This cause coming on this day to be further heard upon the motion of 
WllUam T. Abbott to set aside and vacate the order adjudicating said Wau- 
chula Manufacturing & Timber Company, a corporation, bankrupt, and for 
leave to defend said cause and to file an answer denying the insolvency of said 
respondent corporation, and each and every act of bankruptcy in the amend- 
ed Involuntary petition in bankruptcy alleged and set forth, and upon the no- 
tice of the said respondent corporation and the petitioning creditors to the 
said Abbott that they would refuse to enter into a hearing upon said motion 
unless the said William T. Abbott should present himself in court having 
with him all correspondence and telegrams that had passed between him and 
Arthur F. Odlin, of the county of De Soto, state of Florida, in reference to 
the transfer of certain lands mentioned in said motion from the said OdUn 
to the said Abbott; and thereupon Howard P. Macfarlane, attorney for 
William T. Abbott, did represent unto the court that the said William T. 
Abbott was a resident of Chicago, III., that he was not present in court, and 
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that he could not so present himself without suffering great inconvenience, 
but that he was ready and willing to answer any and all proper questions 
that might be put to him by interrogatories, that the said Arthur F. Odlin was 
there present in court, ready and willing to answer any and all questicMis 
held proper by said court with reference to said transfer by the said Odlin to 
the said Abbott, stating to the court that the said Odlin was in a position to 
be and was in fact better informed concerning the subject-matter of said mo- 
tion and the transactions leading up to said transfer than the said William T. 
Abbott, and thereupon tendered the said Odlin for examination. Whereupon 
it is ordered, adjudged, and decreed that no action be taken in the matter of 
said motion, and that said motion be not entertained, until the said William T. 
Abbott shall present himself before this court to be questioned concerning tlie 
facts and circumstances leading up to the said transfer of said real estate." 

The action of the court evidenced by the order just quoted is pre- 
sented for review by Abbott's petition to superintend and revise. 

It is apparent that Abbott had a substantial interest in securing the 
action by the court which his petition prayed for, in that an effect of 
the bankruptcy adjudication remaining in force would be a destruc- 
tion of his title to land based upon a sale under an execution issued 
within four months prior to the filing of the petition in bankruptcy. 
He had an interest in the adjudication, whether it stood or fell. If 
it stood, his status was that of a creditor, as in that event he was the 
legal or equitable owner of the whole or a part of the demand repre- 
sented by the judgment sought to be enforced by the vacated execu- 
tion sale. If it fell, his title to land was restored to life. In re Mc- 
Murtrey & Smith (D. C.) 142 Fed. 853; In re Jacobson (D. C.) 181 
Fed. 870. It is to be observed that tfie above-quoted order neither 
granted nor denied the leave sought to resist the bankruptcy petition. 
It simply postponed any action on the application until the applicant 
"shall present himself before this court to be questioned concerning 
the facts and circumstances leading up to the said transfer of said 
real estate." 

[2] The terms of the demand, to which the court by its order ac- 
ceded, for the personal attendance of the applicant, and the circum- 
stances of the making of that demand by the attorneys for the bank- 
rupt and petitioning creditors, negative the conclusion that the court's 
order is to be regarded as a proper exercise of the power conferred 
by the provision of section 21a of the Bankruptcy Act that : 

*'A court of bankruptcy may, upon appUcation of any officer, bankrupt, or 
creditor, by order require any designated person, including the bankrupt and 
his wife, to appear In court * * * to be examined concerning the acts, 
conduct, or property of a bankrupt whose estate is in process of administration 
under this act." 

It was not suggested that an examination of Abbott was desired 
for the purpose intended to be accomplished by that provision, viz. 
the recovery of assets of the estate for distribution. It was made 
plain that the demand for Abbott's attendance was conditioned upon 
the court's granting him a hearing on his application to be permitted 
to put in issue the allegation of insolvency, which had been denied 
by the debtor and subsequently was admitted by it, and that no testi- 
mony from him was sought, except in the event of a hearing on that 
application and with reference to the issue of solvency or insolvency 
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which the applicant was seeking leave to revive. It would be a per- 
version of tiie purpose of section 21a to exercise the power it con- 
fers to obtain evidence for use on the trial of the issue of solvency 
or insolvency. Section 3b contains the provision applicable to the 
examination of the alleged bankrupt witih reference to that issue. 
RawUns v. Hall-Epps Clothing Co., 217 Fed. 884, 133 C. C. A. 594; 
Cameron v. United States, 231 U. S. 710, 34 Sup. Ct. 244, 58 L. Ed. 
448. By the terms of the last-mentioned provision the only effect 
given to the alleged bankrupt's failure to attend and submit to the 
examination provided for is that "the burden of proving his solvency 
shall rest upon him/' 

[3] When one having an interest in preventing or vacating an ad- 
judication of bankruptcy on an involuntary petition seeks leave to ap- 
pear and plead to the petition, and discloses as the occasion of his 
proposed participation in the proceedings an alleged unwarranted sub- 
stitution by the debtor of an admission of the petition's allegation of 
insolvency in the place of his previously made denial of that allega- 
tion, the first question to be determined is whether the proposed de- 
fense was duly presented prior to the adjudication so made. The 
substance of what was sought by Abbott's application was leave to 
him to assume the burden of the defense which was shown to have 
been seasonably presented by the debtor and afterwards unwarrant- 
ably withdrawn by it. The application called for the exercise by the 
court of a sound discretion in determining, in the first place, whether 
the leave sought should be granted or refused. In re Simonson (D. 
C.) 92 Fed. 904; Altonwood Park Co. v. Gwynne, 160 Fed. 448, 87 
C. C. A. 409. In the exercise of this discretion regard is to be had 
to the policy which is evidenced by the provision that creditors otfier 
than original petitioners may at any time enter their appearance and 
file an answer and be heard in opposition to the prayer of the peti- 
tion. Bankr. Act, § 59f . Nothing in the court's order indicates that 
the opinion was entertained that the application should be denied be- 
cause it was not made with due promptness after the occasion for 
making it arose. 

[4] In determining what properly may be required of one occupy- 
ing the status of a creditor who seeks leave to assume the burden of 
a defense on the issue of solvency or insolvency which was originally 
and at a proper time made by the debtor, but has been abandoned by 
him, it seems appropriate to consider the provisions of the Bankruptcy 
Act which show what may be required of the debtor himself in analo- 
gous circumstances, and to avoid imposing upon the proposed substi- 
tuted defendant conditions substantially more onerous than could 
have been imposed upon the debtor. If the alleged bankrupt had been 
a natural person, and had persisted in the denial of the involuntary 
petition's allegation of insolvency, the penalty for his failure to at- 
tend and submit to examination on the trial of the issue so raised 
would have been the casting upon him of the burden of proving his 
solvency, and he could not, except for cause shown, have been re- 
quired to attend for an examination at a place more than 150 miles 
from his home or principal place of business, and would have been 
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entitled to his actual expenses from the estate when examined or 
required to attend at any place other than the city, town, or village of 
his residence. Bankr. Act, §§ 3d, 7. 

The result of the order under review was to require Abbott, as a 
condition to his obtaining any hearing at all on his application, to in- 
cur the inconvenience and expense of a trip from Chicago, his place 
of residence, to Florida. The order left it altogether uncertain wheth- 
er the making of that trip would have resulted in the opportunity be- 
ing afforded of examining the applicant with reference to the ques- 
tion of solvency or insolvency, as there was no determination by the 
court to permit that issue to be revived. It is apparent that the burden 
which the order put upon Abbott as a condition of granting him a 
hearing on his application was decidedly more onerous than any 
that could have been imposed upon the debtor with reference to a 
trial of an issue raised by it on the involuntary petition's allegation 
of insolvency. Abbott was not given the opportunity of assuming 
the burden of proving the debtor's solvency by failing to attend. Noth- 
ing alleged in the demand made that he be required to attend, or otlier- 
wise shown by the record, indicates that his personal presence was 
necessary to enable the court advisedly to determine the preliminary 
question of allowing or disallowing the sought for revival of the de- 
fense which the debtor had abandoned. To say the least, the burden- 
some condition stated in the order was prematurely imposed; it not 
having been determined that there was to be a trial of the issue sought 
to be revived and with reference to which alone it can be supposed that 
Abbott's testimony was desired. 

The conclusion is that the circumstances did not warrant the order 
presented for review. A reversal of it is ordered. 



THE STEAM DREDGE A. 

(Circuit CJonrt of Appeals, Fourth Circuit December 21, 1915.) 

No. 1350. 

Admiralty ^=»119 — Appeal — Reversal and Dibection or Decree — Authob- 
ITT or Lower Court. 

On distribution of the proceeds of a vessel sold In proceedings in ad- 
miralty for the enforcement of liens, the court entered a consent decree 
finding "that all the material allegations of the libels are true,'* dividing 
the lien claimants into classes, and awarding those In the first class priori- 
ty over those in the second. Certain of the latter appealed, and the decree 
was reversed, on the ground that no reason appeared from the record for 
the preference given, and the cause was remanded "for a decree in accord- 
ance with the conclusions of this opinion." Held, that all that was neces- 
sary to comply with such decision was the entry of another decree plac- 
ing the appellants on an equality with the claimants in the first class and 
allowing them to share pro rata in the distribution of the fund, that the 
consent finding that the allegations of the libels were true concluded all 
questions of fact, and the decree was a final decree, leaving nothing fur- 
ther upon which to exercise judicial authority, and that the lower court 

^s:>Por other cases eee stme topic & KBY-NUMBBR in all Key -Numbered Digests 4k Indexes 
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was without authority to retry the question ol priority on evidence taken 
before a special master. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. {§ 776-790; 
Dec. Dig. te=»119.] 

Appeal from the District Court of the United States for the Eastern 
District of North Carolina, at New Bern ; Henry G. Connor, Judge. 

Suit in admiralty by Howard S. Roberts and others against the 
steam dredge A (Edmund H. Mitchell, trading as Mitchell & Co., 
claimant) and others. From the decree, certain of the libelants appeal. 
Reversed. 

For prior opinion, see 2(H Fed. 262, 122 C. C. A. 527. 

Harry McMuUan, of Washington, N. C, for appellants. 

Julius F. Duncan, of Beaufort, N. C, and H. H. Little, of Norfolk, 
Va. (Guion & Guion, of New Bern, N. C, and C. R. Wheatley, of 
Beaufort, N. C, on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. In this proceeding in admiralty the vessel 
libeled, known as steam dredge A, was ordered sold, and dispute has 
arisen as to the distribution of the proceeds. The history of the liti- 
gation and the questions heretofore decided will appear from the 
opinion of this court on a former appeal. 204 Fed. 262, 122 C. C. A. 
527. The trial court had divided the various claimants into six classes, 
and awarded priority of payment to those placed in the first class, 
who are described as the New Bern-Beaufort claimants, and whose 
liens were for repairs and supplies furnished to the dredge in the port 
of Beaufort. In the second class were placed the creditors whose 
liens were for repairs and supplies furnished in the port of Phila- 
delphia. As the fund available for distribution was sufficient to pay 
only a small portion of the Philadelphia claims, after paying the New 
Bern-Beaufort creditors in full, certain of the Philadelphia claimants, 
four in number, the same who are now appellants, took an appeal to 
this court, which held, on the record then presented, that no reason 
appeared for giving preference to claims for repairs and supplies fur- 
nished in the port of Beaufort over the claims of appellants for repairs 
and supplies furnished in the port of Philadelphia. Accordingly the 
decree of the court below was reversed, "and the case remanded to 
that court for a decree in accordance with the conclusions of this 
opinion." 

Apparently, all that was necessary to comply with this decision was 
to enter another decree, which would in effect put the four appellants 
in the first class and divide the fund pro rata between them and those 
originally included in that class, if the amount were insufficient to pay 
them all in full. It seems plain to us that this would have been a 
decree "in accordance with the conclusions of this opinion," and that 
no other or further action was required. Manifestly the other Phil- 
adelphia creditors would be excluded, because they had not appealed, 
and were therefore left in the position assigned to all Philadelphia 
creditors by the decree that was reversed. In other words, the conclu- 
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sions of this court were that the appellants had equal standing with 
the New Bern-Beaufort claimants and were entitled to a decree which 
recognized that equality. To our minds this was the plain contem- 
plation of the opinion, and all that remained to be done was to enter 
a new decree in conformity therewith. 

But the trial court, misconceiving the import of the decision, or mis- 
led by certain statements in the opinion, and against the objection of 
appellants, ordered a reference of the entire case to a special master 
to ascertain the facts respecting "the amount, nature, and extent" of 
all the libels which had been filed in the proceeding. Under this order 
there was virtually a trial de novo, in which voluminous testimony was 
taken and an elaborate report made by the special master. Upon this 
report the court below again held that the New Bern-Beaufort claim- 
ants were entitled to priority, mainly upon the ground, as we gather 
from the opinion, that the facts disclosed in the testimony taken by 
the special master showed that the Philadelphia claims were not mar- 
itime liens, because the materials and supplies therein mentioned were 
furnished for the construction or reconstruction of the dredge, and 
were therefore not the subject of admiralty jurisdiction. 

It is unnecessary to decide whether the learned judge was correct 
in thus applying the law to the facts developed before the special mas- 
ter, since we are of opinion that the case was improperly referred for 
the taking of testimony, and should have been disposed of on the 
record already made, by entering a new decree in accordance with 
the conclusions of this court. Indeed, it may be conceded for present 
purposes that if the facts respecting the Philadelphia claims had been 
shown originally, or were now open to inquiry, there were "special 
circumstances and equities" which justified giving the New Bern-Beau- 
fort creditors priority over the Philadelphia creditors^ even if the lat- 
ter brought their claims within the statute relating to maritime liens. 
But the difficulty is that the opposing creditors foreclosed investiga- 
tion of the facts now relied upon by failing to controvert in any way 
the matters set forth in the libels of the Philadelphia claimants, and 
by their formal consent in open court to a decree in which "the court 
finds that all of the material allegations of the libels- are true, and 
that the libelants hereinafter named are entitled to recover herein the 
sums respectively hereinafter set out." It seems clear to us that 
this finding established the facts alleged in the various libels, includ- 
ing those filed by the Philadelphia claimants, as fully and conclusively 
as if proven in every detail by undisputed evidence. And when ex- 
amination is made of the allegations in the libels of appellants we re- 
gard it as not open to doubt that they set forth facts which constitute 
maritime liens, within the meaning of the federal statute, and that 
nothing else can be made of them. 

Taking these allegations at their face value, as they were formally 
admitted by the other parties in interest and expressly found to be 
true in the court's decree, we discover nothing of record, or in the 
opinion of tliis court on the former appeal, which required or per- 
mitted further inquiry concerning the facts which had thus been 
solemnly adjudicated. It was too late thereafter for the appellees to 
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dispute their accuracy, and the trial court was without authority in 
our judgment to make them the subject of further investigation. They 
were adequate in every respect for a final disposition of the case, and 
there was no occasion for taking testimony or referring the matter to 
a special master in order to give full and complete effect to the de- 
cision of this court. It was only necessary, as above stated, to enter 
another decree upon the facts already of record, which would include 
these appellants among the claimants entitled to preference over other 
creditors. Ex parte Dubuque & Pacific Railroad, 68 U. S. (1 Wall.) 
69, 17 L. Ed. 514; In re Potts, 166 U. S. 263, 17 Sup. Ct. 520, 41 L. 
Ed. 994. 

It is argued that the decree reversed by this court was merely inter- 
locutory, and not a final decree, and therefore the trial court was free 
to modify, or even disr^ard, the findings based upon the admissions 
and consent of the parties, and could make further inquiry as to the 
truth of the facts alleged in the libels in question. But we fail to see 
upon what theory this contention can be supported. The decree ap- 
j)ealed from, not only purported to be a final decree, and was so en- 
titled, but it was in fact and effect a full and complete determination 
of the controversy. If no appeal had been taken, tihe litigation would 
have been ended, for nothing remained upon which to exercise judicial 
authority. Indeed, if it had not been a final decree, this court would 
have had no judisdiction to review it. Mordecai v. Lindsay, 60 U. S. 
(19 How.) 199, IS L. Ed. 624. Moreover, the appellees sought to sus- 
tain it as a final decree, and such beyond doubt is its actual charac- 
ter. Farmers' Loan & Trust Co., Petitioner, 129 U. S. 206, 9 Sup. 
Ct. 265, 32 L. Ed. 656; Central Trust Co. v. Grant Locomotive Works, 
135 U. S. 207, 10 Sup. Ct. 736, 34 L. Ed. 97. 

The further contention is made that this decree was reversed be- 
cause the record failed to disclose the facts upon which it was based, 
and this is claimed to be supported by the following quotation from 
the opinion : 

"The decree ♦ ♦ ♦ contains no finding of facts and conclusions of law, 
as required by Act Ffeb. 16, 1875, c. 77, 18 Stat 315 (Comp. St. 1913, 8§ 1585. 
1586), and does not state the ground upon which this distinction in rank be- 
tween claims of the same character is awarded." 

Whatever inference might be drawn from this statement taken by 
itself, it seems plainly erroneous, when the whole opinion is examined, 
to conclude that this court reversed the decree for the reason that it 
contained no specific finding of the facts from which the conclusions 
were drawn. It is true that attention is called to the fact that the 
form of the decree was not in compliance with the statute in question. 
But clearly this was not the ground of decision ; it merely supported 
the conclusion that nothing appeared to justify "this distinction in 
rank between claims of the same character." If the decree had been 
reversed because there was no finding of facts upon which a final de- 
cree could be entered, the case would have been sent back with in- 
structions to ascertain the facts and thus disclose the ground for 
awarding priority to the New Bern-Beaufort claimants. This would 
have been equivalent to ordering a new trial, or at least permitting the 
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court to make further investigation of the facts. But the appel- 
lants did not ask for a new trial, and this court did not direct a new 
trial. All the proceedings in the case, including the various orders 
and decrees of the trial court, were set forth in the record on appeal 
to this court. The appellants contended that upon the facts thus shown 
they were entitled to be classed with the preferred creditors, and that 
it was therefore error of law to give priority to the New Bern-Beau- 
fort claimants. That contention was sustained by this court, and ac- 
cordingly the case was remanded, not for a new trial, but *'for a decree 
in accordance with the conclusions of this opinion." It is only re- 
peating to say that, as we see the matter, the trial court should have 
simply entered another decree, which included the appellants among 
those whose claims had been held entitled to priority of payment. 

After the reference to a special master, as above recited, the appel- 
lants applied to this court for a mandamus requiring the District Judge 
to enter such a decree as they claimed had been directed; and the 
denial of that application is urged as an adjudication that the refer- 
ence was properly ordered. But such a deduction from the negative 
action of this court would be quite unwarranted. The only reasonable 
inference from the refusal of the writ is that this court in the exer- 
cise of its discretion declined to interfere at that stage of the case; 
the merits of the question were not considered. 

A motion to dismiss the appeal is made upon the ground that it 
was allowed on October 28, 1914, while the petition for appeal and 
assignment of errors were not filed in the clerics office until November 
18, 1914. Examination of the record discloses that the petition for 
appeal and the assignment of errors were presented to the District 
Judge at the time he allowed the appeal, but through some inadvert- 
ence the sanle were not filed in the clerk's office until the date named. 
Under these circumstances we are of opinion that the requirements of 
the rule have been fully complied with. The other grounds set forth 
. in the motion to dismiss are without merit, and the motion will there- 
fore be denied. 

For the reasons indicated, the decree must be reversed, and the case 
remanded for a decree which will include appellants among those 
whose claims to priority were established by the original decree. 

Reversed. 



HBALT V. WEHRUNG. 

(Circuit Ckmrt of Appeals, Ninth Circuit February 7, 1916.) 

No. 2575. 

1. Bawkbuptot ^=»308 — ^Prefbbbnces — Sueticienct of Evidencb. 

In an action to recover back money paid by a bankrupt to a creditor 
within 30 days before the adjudication, evidence held to show that the 
bankrupt was then wholly insolvent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. K 458-462; 
Dec. Dig. «=»303.1 

^=5»Por other cases see same topic ft KBT-NUMBBR in all Key-Numbered Digests A Indexes 
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2. Bankbuftot ^=»166 — ^PBEFEftENCss — ^Knowlsdgb and Intbnt of Trans- 
feree. 

Within 30 days before an adjudication in bankruptcy against M. he 
paid defendant the amount of debts due him, defendant's wife, and the 
bank of which defendant was president, from the proceeds of a sale of 
land to a purchaser procured by defendant. Defendant and the bankrupt's 
attorney, who was an Indorser on the note to the bank, attended to the 
sale ; the bankrupt shortly afterwards not even remembering the pur- 
chaser's name. The selling price was within a few cents of the amount of 
such debts. Defendant had his own lawyer examine the title for the 
purchaser, paying the lawyer himself, and it was claimed that he did 
this to save time. Defendant had for years been trying, without success, 
to collect the debts. He claimed that shortly before he was furnished by 
the bankrupt a statement of his financial condition, and that from this 
and from his own mercantile exi)erience he thought the bankrupt solvent. 
In the statement a stock of merchandise which afterwards sold for less 
than $12,000 was valued at over $40,000, accounts receivable, which 
were apparently worthless, aggregating nearly $10,000, were Included, and 
debts aggregating $50,000 were shown. Held, that the facts showed 
that defendant not only had reasonable cause to believe that he would 
be given a preference, but that he initiated and caused the transaction 
to be consummated for the very purpose of procuring a preference. 

[Ed. Note.— For other cases, see Bankrupt<?y, Cent Dig. §§ 250-253, 255- 
258; Dec. Dig. <&=>166.] 

Appeal from the District Court of the United States for the District 
of Oregon ; Robert S. Bean, Judge. 

Action by George M. Healy, as trustee in bankruptcy of H. j. Mar- 
tin, against W. H. Wehrung. Judgment for defendant, and plaintiff 
appeals. Reversed and remanded, with directions. 

Beach, Simon & Nelson, of Portland, Or., for appellant. 
J. F. Shelton, of Portland, Or., and H. T. Bagley, of Hillsboro, Ojr., 
for appellee. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. This suit was brought by the trustee of the 
estate of one H. J. Martin, a bankrupt, to recover certain money al- 
leged to have been received by the appellee (who was defendant in 
the court below) from his debtor, Martin, while insolvent, on the 4th 
day of March, 1913, contrary to the provisions of section 60b of the 
Bankruptcy Act, which provides : 

"If a bankrupt shall have given a preference, and the person receiving it, 
or to be benefited thereby, or his agent acting therein, shall have had rea- 
sonable cause to believe that it was Intended thereby to give a preference, it 
shall be voidable by the trustee, and he may recover the property or its value 
from such person." Act July 1, 1898, e. 541, 30 Stat. 562 (Comp. St 1913, § 
9044). 

Martin filed his voluntary petition in bankruptcy on the 25th day 
of March, 1913, and was on the same day adjudged a bankrupt. The 
present suit was brought by direction of the bankruptcy court, and 
resulted after trial in a judgment dismissing the suit, with costs to 
the defendant, from which judgment this appeal comes ; the sole con- 

^=>For other cases see same topic & KET-NUMBER In all Key-Numbered Digests ft Indexes 
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tention of the appellant being that upon the evidence jtudgment should 
have been awarded the plaintiflf. 

The respective parties are agreed that four elements are necessary 
to constitute a voidable preference : First, the debtor must have been 
insolvent at the time of the making of the transfer of his property; 
second, the transaction must have taken place within four months prior 
to the commencement of the bankruptcy proceeding ; third, the eifect of 
the transfer must have been to give the preferred creditor a greater 
percentage on his claim than that accruing to other creditors ; fourth, 
there must have existed at the time of the transfer reasonable cause 
for the creditor to believe that it would result in a preference to him. 

[1] That Martin transferred $1,473.20 of his money to Wehrung 
on the 4th of March, 1913, which was less than 30 days preceding his 
adjudication in bankruptcy, is conceded, and while it is contended on 
the part of the appellee that Martin was not insolvent at the time of 
such transfer, we are unable, after a careful examination of the evi- 
dence, to come to any other conclusion than that he was wholly in- 
solvent at that time. The record shows that for years he and his 
former partner, to whose interest he seems to have succeeded, had been 
carrying a very heavy indebtedness considering the amount of his 
assets, which consisted of an old stock of drugs and an old stock of 
postal cards, together with a homestead in Portland, and 67^ acres 
of land in Washington county, Or., and a small amount of apparently 
worthless outstanding accounts. The defendant himself admits that 
the amount owed him by Martin, as well as the money due his mother 
and the Hillsboro Bank, of which he was president, and hereinafter 
referred to, had been owing for years and had been renewed from time 
to time— on one occasion being extended for a period of one year to 
enable the debtor to pay oif, if he could, some of his other creditors. 

The testimony of the trustee, Healy, which is without contradiction, 
and who during the times in question was credit and office manager 
of Clarke-Woodworth Drug Company of Portland, is to the effect 
that Martin owed that firm about $7,000, which was for purchases 
made from a year to a year and a half before, which the Clarke- 
Woodworth Company had repeatedly tried to collect without success 
and had for that reason stopped making sales to him on credit, but 
requiring cash for his purchases, and that during the month of Febru- 
ary or March, 1913, Martin made to his creditors two offers of set- 
tlement, the first at 25 cents on the dollar, and the other at 20 per cent 
Healy further testified that a short time prior to the filing by Martin of 
his petition in bankruptcy, which, as has been said, was March 25, 
1913, there was a meeting of his creditors, about 50 in number, in 
the office of Martin's attorney, Mr. Sweek, which meeting, in the na- 
ture of things, could only have been in consequence of his serious 
financial condition, the critical nature of which, even prior to the 1st 
of March, 1913, is further shown by Martin's own testimony, in which 
he stated in effect that at the time of his transfer to the defendant 
Wehrung, hereinafter to be referred to, several suits had already been 
brought against him, that practically all of his indebtedness was past 
due, that he had no cash on hand, not even sufficient to pay his clerks 
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as their wages became due. And when it is considered, as the evidence 
shows, that the trustee only received upon the sale of the stock of 
drugs and postal cards the aggregate sum of $11,779, which was suffi- 
cient to pay the creditors of the bankrupt 10 cents only on the dollar, 
we have no difficulty in holding that he was manifestly insolvent on 
the 4th day of March, 1913, the time he is charged with having given 
to Wehrung an unlawful preference. 

[2] There remains, therefore, only for consideration the question 
as to whether Wehrung, when he received the money in question from 
Martin, had reasonable cause to believe that such receipt would result 
in a preference to him over other creditors — he thereby receiving pay- 
ment in full of the indebtedness due him, as well as full payment of 
the indebtedness of the bankrupt to his mother and to the bank of 
which he was president. Wehrung testiiSed that on February 1, 1913, 
Martin presented him a statement of his business, showing accounts 
receivable $9,971.32, merchandise $40,281.80, fixtures $7,101.10; ac- 
counts payable $17,516.96, bills payable to banks and others $33,6(37.43 
—leaving, according to the statement, a surplus of $6,169.83. Weh- 
rung further testified that from his mercantile experience he regarded 
the fixtures, the value of which, as has been seen, was given in the 
statemei^t at $7,101.10, worth their cost, and that the accounts re- 
ceivable given in the statement as $9,971.32 were, in his judgment, 
worth 90 cents on the dollar. Deducting, therefore, from the stated 
surplus of $6,169.83, 10 per cent, from the accounts receivable, leaves 
a surplus of $5,172.70. Wehrung testified that upon that statement 
he would have loaned Martin additional money, if he had asked for it. 

That testimony we can but regard, not only as highly improbable, 
in view of the statement rendered by the debtor, but as utterly in- 
consistent with Wehrung's further testimony to the eflfect that for 
years he had been trying, without success, to collect from Martin 
the indebtedness due him, his mother, and the bank of which he was 
president, as well as highly inconsistent with his acts now to be shown. 
In his testimony Wehrung admits that about a month after he re- 
ceived Martin's financial statement he sought to sell the latter's 67y^ 
acres of land in Washington county to a man named Douty, telling 
the latter, according to Douty's testimony (which was practically ad- 
mitted to be true in the testimony of Wehrung himself), that Martin 
was in bad shape, needed money, and that a then pending damage suit 
would surely go against him. He told Douty, according to the evi- 
dence, that the land could be bought for $150 an acre, which it was 
well worth, and Douty, after examination, said that he would take 
it at that price. Wehrung, according to the evidence, told Douty that 
he would have his (Wehrung's) lawyer examine the title for him, 
which he did, paying him himself therefor, a deed from Martin ta 
Douty for the land was prepared, the consideration for which, ar- 
ranged by Wehrung with Douty, was within about 35 cents of the 
exact amount of the agregate indebtedness of Martin to Wehrung, his 
mother, and the bank of which he was president, to wit, $5,875, and 
then Martin was notified to meet Wehrung and Douty in the office 
of Martin's attorney, Sweek, who was an indorser on Martin's note 
229F.— 44 
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to the bank of which Wehrung was president We extract from the 
testimony of Martin: 

"Q. What dealings did you have with the purchaser? A. Why, I don't know 
as I had any more than to make out the deed. Q. Did you make out the deed? 
▲. I think Mr. Sweek made It out for me. Q. And Mr. Sweek or Mr. Weh- 
rung attended to the sale entirely, did they not? A. Yes, sir. Q. At the 
hearing before the referee In bankruptcy, you didn't even know the name of 
the purchaser of the property? A. No, sir, no; that is, to my best recollec- 
tion, I didn't" 

Martin also, according to the record, was questioned and answered 
as follows: 

"Q. Who handled that transaction for you? A. Mr Sweek. Q. Was any- 
thing said at the time about the -legality of the transaction, whether you had 
a right to do that? A. Mr. Sweek said I had a right to ask — to sell the 
land to pay oflf what I wanted." 

The case as made by the record is, we think, but little, if at all, 
overdrawn in this excerpt from the brief of the appellant: 

"A debtor Is grossly Insolvent, offering a settlement of 20 cents on the dollar 
to his creditors. The debtor's lawyer Is responsible on some of his paper held 
by a creditor representing |5,875. On the advice of that lawyer, the debtor, 
on the eve of bankruptcy, transfers his principal asset, his unexempt real 
estate, to a hurry-up purchaser, produced by that creditor ; the creditor fur- 
nishing and paying his own lawyer for services In connection with the title In 
order to save the time of examining the abstract The transaction is con- 
summated in the suite occupied by the debtor's lawyer. The selling price by 
a remarkable coincidence exactly equals the indebtedness to the creditor— 
$5,875. The debtor a few weeks later does not even know who purdiased the 
property. The creditor thus secures 100 cents on the dollar, and all the 
other creditors 10 cents — except the mother of this partlculari creditor and 
the bank of which he was president, both of which creditors also received 
payment in full through the same act of preference." 

In so far as creditors are concerned, the purpose and policy of the 
Bankruptcy Act is the equal and equitable distribution of the bank- 
rupt's estate amone them, subject only to the preferences or priorities 
therein expressly allowed. From all the facts and circumstances shown 
by the record here, we regard it as clear that not only did the appellee, 
Wehrung, have reasonable cause to believe that by the payment to him 
he was tfiereby given a preference, but that the sale of the bankrupt's 
land which he initiated and caused to be consummated was all done 
for the very purpose of securing to himself, his mother, and the 
bank of which he was president such preference. See Toof v. Martin, 
13 Wall. 40, 20 L. Ed. 481 ; Wager v. Hall, 16 Wall. 584, 21 L. Ed. 
504; Coder v. McPherson, 152 Fed. 951, 82 C. C. A. 99; In re Mc- 
Donald & Sons (D. C.) 178 Fed. 487; Ogden v. Reddish (D. C.) 200 
Fed. 977; Heyman v. Bank (D. C.) 216 Fed. 685. 

The judgment is reversed, and the cause remanded to the court be- 
low, with directions to enter judgment for the plaintiff. 
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HOWARD D. THOMAS CO. ▼. BEHARBELJi et aL 

In re I. GEVURTZ & SONS. 

(Circuit Court of Appeals, Ninth Circuit February 7, 1915.) 

No. 2569. 

Bankbxtptct $=»440 — Review of Proceedings — Appeal ob Petition to Re- 
vise. 

Bankr. Act July 1, 189S, c 541, § 24b, 30 Stat. 553. (Comp. St. 1913. f 
9608), provides that the Circuit Courts of Appeal shall have jurisdiction 
to revise in matter of law. the proceedings of the courts of bankruptcy. 
Section 25a authorizes appeals as in equity cases, in bankruptcy proceed- 
ings, from a judgment adjudging or refusing to adjudge the defendant a 
bankrupt, granting or denying a discharge, or allowing or rejecting a 
debt of $500 or over. The claimant sold rugs to the bankrupt on credit, 
and before bankruptcy received back such of the rugs as had not been 
resold by the bankrupt. It filed its claim for a balance due, which was 
resisted on the ground that it had received a preference, and subsequently 
withdrew its claim and filed a petition for a rescission of the sale and to 
reclaim the rugs, with damages for such as could not be returned. Held, 
that this claim, being for the recovery of the unretumed rugs or their 
value, constituted a controversy arising in the bankruptcy proceedings, 
and as such was appealable, and not reviewable by petition to revise. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 915; Dec. 
Dig. <&s=»440.] 

Petition for Revision of Proceeding of the District Court of the 
United States for the District of Oregon, in Bankruptcy. 

In the matter of I. Gevurtz & Sons, bankrupts. Petition by the 
Howard D. Thomas Company to reclaim certain property, with dim- 
ages for such as could not be returned, opposed by William H. Behar- 
rell and others, trustees in bankruptcy, was denied, and the claimant 
files a petition to revise, imder Bankr. Act July 1, 18S^, c. 541, § 
24b, 30 Stat. 553 (Comp. St. 1913, § 9608). Petition denied. 

Beach, Simon & Nelson, of Portland, Or., for petitioner. 
Reed & Bell, of Portland, Or., for respondents. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. The respondents are trustees of the estate 
of I. Gevurtz; a bankrupt corporation, to which corporation the peti- 
tioner, shortly before the proceedings in bankruptcy, had sold rugs of 
the aggregate value of $3,907.36. At the time of such sale the peti- 
tioner knew that Gevurtz & Sons were in financial difficulties, but upon 
the assurance of Gevurtz that his company was negotiating with a 
bank in Portland for a large sum of money with which to meet its 
pressing necessities and for an extension of credit on the part of its 
larger creditors, made the sale of the rugs and delivered them from 
time to time. Gevurtz, finding his company unable to consummate the 
negotiations, notified the petitioner of that fact, and within a few 
days of the filing of the petition in bankruptcy by his company returned 

^=>For other cases see same topic ft KET-NUMBER in all Key-Numbered DlgesU ft Indexes 
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to the petitioner all the rugs so purchased remaining in the hands of 
the purchaser, aggregating in value $2,911.60, all of which the peti- 
tioner accepted, leaving a balance due the petitioner from Gevurtz & 
Sons of $996.26. For that balance the petitioner filed a claim against 
the bankrupt, to which claim the trustees of the bankrupt's estate 
filed objections, on the ground that the petitioner had received a pref- 
erence in the returned rugs and had not surrendered them. Those 
objections coming on for hearing before the referee in bankruptcy, 
the petitioner, after the taking of testimony bearing upon the ques- 
tion, asked permission to withdraw its claim for the $996.26, which 
permission was granted. Subsequently the petitioner applied to the 
District Court for leave to file a petition for the rescission of the sale 
of the rugs, upon the ground of fraud alleged to have been practiced 
by the bankrupt, and to "reclaim its rugs, with damages for such 
as cannot be returned," to which petition the trustees of the bankrupt 
estate filed an answer, raising issues which were referred by the court 
to a special master, upon which testimony was taken and certain 
findings and conclusions made by the master, all of which were ap- 
proved by the court. 

In substance the findings were that at the time of the sale of the 
rugs the Gevurtz & Sons corporation was in difficulties with its cred- 
itors, being heavily indebted and far in arrears with current merchan- 
dise bills; that it then had pending with a certain named bank ne- 
gotiations for money sufficient to pay all of its outstanding small mer- 
chandise bills and to continue its business without further difficulty, 
and that the officers of the bankrupt corporation honestly believed 
that such loan would be made, and in that belief Gevurtz, president of 
the corporation, called Thomas, the president of the petitioner, over 
the telephone and placed the order for the rugs; that in that con- 
versation "Thomas at first declined to honor his order, telling Gevurtz 
that his firm was slow in paying bills, that they had failed to pay bills 
long past due, and that he would not ship the goods unless absolutely 
certain that Thomas & Co. would receive its money. To this Gevurtz 
replied, in substance, that they were absolutely certain of paying the 
bill, because they had made arrangements with the First National 
Bank to advance them $100,000 for the purpose of paying their press- 
ing obligations, which would supply them with sufficient capital to run 
the institution along. He understood [undertook] to absolutely guar- 
antee that Thomas & Co. would be paid, and with this assurance 
Thomas agreed to ship the goods." The master further found from 
the evidence before him that upon that occasion Gevurtz "was acting 
in entire good faith, and believed, with good reason, that negotiations 
with the bank were practically certain to result as contemplated, and 
that at this date the Gevurtz corporation fully expected the bank to 
step in and advance sufficient funds to put them upon their feet," and 
the master added : "I find no evidence of fraud or bad faith in his 
conduct." The master further found as facts the following: . 

"Within about 30 days from the date of the shipment negotiations with the 
bank for some reason fell through and bankruptcy was precipitated. Within 
4 or 5 days before the petition was filed, Philip Gevurtz called Thomas & Co. 
up on the phone and explained to them that they were in trouble and wished 



Digitized by 



Google 



HOWARD D. THOMAS CO. V, BEHABRELL 693 



, to return the rugs* Mr. Thomas, who is the manager and sole owner of the 

I company, was absent in the East at the time, and those in charge In his ab- 

I sence told Gerartz they had no authority to receive the rugs back, and that 

; if they were shipped it must be upon the responsibility of Gevurtz & Co. 

; However, their traveling salesman came down to confer with the bankrupt, 

and, while here, this party was informed by Philip Gevurtz of the reason for 

wi^ng to return the rugs, which was that they were in serious financial 

straits, threatened with bankruptcy, and he felt in honor bound, in view of 

his statements to Thomas, to protect them. This party declined to receive 

the rugs upon the ground that he had no authority to do so, but anyway the 

mgs undisposed of were at once crated and shipped back to Thomas & Co., 

and credit was given by them to the bankrupt for the invoice thereof upon the 

account" 

And as conclusions of law the master found that the application 
I of the petitioner for the filing of its petition for recovery of or for 

the rugs not returned should be denied, first, because the "proof of 
fraud upon the part of the bankrupt's officers is insufficient"; and, 
secondly, because "Thomas & Co., at the time they filed their claim 
for the balance due on the purchase price of the rugs, placed them- 
I selves in the position of a creditor, and thus lost the right to rescind, 

! if it ever existed." The master therefore recommended that the pe- 

tition to liquidate the claim be denied. 
To both the findings of fact and the conclusions of the master the 
I petitioner filed exceptions, all of which were by the District Court over- 

ruled, and the report confirmed. The exceptions were as follows : 

"Exceptions to Findings of Fact 

'Tetltioner excepts to the failure of said report to find as a fact that, at the 
time the rugs were ordered of petitioner by the hbove-named bankrupt, ne- 
gotiations for settlement with its creditors were pending, and bankrupt's 
affairs were under the supervision of a creditor's committee ; that the rugs 
were necessary for the bankrupt's continuance as a g<Hng concern, and were 
ordered with the said committee's consent, under a distinct provision that 
they be paid for or returned to petitioner. 

"Petitioner also excepts to the failure of said report to find as a fact that 
at the time petitioner filed its claim, and up until the hearing of objections 
thereto, it had no knowledge or reason to believe that the statement of 
bankrupt that it had effected arrangements with the £lrst National Bank of 
Portland, Or., was false ; that petitioner made no conscious election with full 
knowledge of the facts until shortly before it filed its petition to withdraw 
its claim as a general creditor ; that neither any delay of petitioner nor any 
other action of petitioner resulted in an injury to any third party, or al- 
tered the position of any one affected thereby. 

"Exceptions to Conclusions of Law. 

"Petitioner excepts to the statement by the special master of the law with 
regard to right of rescission for fraud, and contends that the report should 
have found that where a contract is Induced by a statement of material fact, 
made as of his own knowledge by one in a position to know its truth or falsity, 
and the statement is believed and relied on by the other party to his damage, 
and is not true, that the transaction Is fraudulent as a matter of law and 
the innocent party may rescind. Petitioner contends that this general state- 
ment Is applicable to the facts found by the master and to the additional facts 
hereinbefore set forth, and renders it proper to permit petitioner herein to 
liquidate its claim. 

"Petitioner excepts to the conclusion with reference to an alleged election 
of remedies, and contends that the equitable doctrine is that an election is 
t»lndlng only where made with full knowledge of all the facts, or where on 
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the basis of estoppel It would be Inequitable to permit a change of position 
because of the interests of third parties, and that the conclusion here should 
have been that petitioner made no conscious election with full knowledge, 
and it would be inequitable and harsh and productive of injustice to hold that 
petitioner is barred by a technical election." 

The claim of the petitioner, being for the recovery of the unretumed 
rugs or their value, clearly constituted, in our opinion, a controversy 
arising in the bankruptcy proceedings, and as such was appealable 
under section 25a of the Bankruptcy Act, and therefore is not re- 
viewable under section 24b of that act It is, we think, unnecessary 
to do more than refer to the decisions of the Supreme Court in the 
case of Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772. 
16 Ann. Cas. 1008, and in the Matter of Loving, 224 U. S. 183, 32 
Sup. Ct. 446, 56 L. Ed. 725, in the latter of which the court said that 
under section 24b : 

"Authority, either interlocutory or final, is given to the Circuit CJourt of 
Appeals to superintend and revise in matters of law the proceedings of the 
inferior courts of bankruptcy within their jurisdiction. We think this sub- 
division was not intended to give an additional remedy to those whose rights 
could be protected by an appeal under section 25 of the act That section 
provides a short method by which rejected claims can be promptly reviewed by 
appeal in the Circuit Court of Appeals, and, in certain cases, in this court 
The proceeding under section 24b, permitting a review of questions of law 
arising in bankruptcy proceedings, was not intended as a substitute for the 
right of appeal under section 25. Coder v. Arts, supra, 213 D. S. 233 [29 
Sup. Ct 436, 53 L. Ed. 772, 16 Ann. Cas. 1008]. Under section 24b a question of 
law only is taken to the Circuit Court of Appeals; under the appeal section 
controversies of fact as well are taken to that court, with findings of fact to be 
made therein if the case is appealable to this court We do not think it was 
intended to give to persons who could avail themselves of the remedy by appeal 
under section 25 a review by petition under section 24b. The object of section 
24b is rather to give a review as to matters of law, where facts are not in 
controversy, of orders of courts of bankruptcy in the ordinary administration 
of the bankrupt's estate. In our judgment the rule was well stated In Be 
Mueller, 135 Fed. 711, 715 [68 C. C. A. 349, 353] by Mr. Justice Lurton, then 
Circuit Judge: 'The "proceedings" reviewable [under section 24b] are those 
administrative orders and decrees in the ordinary course of a bankruptcy be- 
tween the filing of the petition and the final settlement of the estate, which 
are not made specially appealable under section 25a. This would include 
questions between the bankrupt and his creditors of an administrative chai> 
acter, and exclude such matters as are appealable under section 24a (b).' " 

The petition herein is denied, with costs against the petitioner. 
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In re LEFLYS. 

STEAUSS BROS. 00. r. WISCONSIN TRUST CO. 

(Circuit court of Appeals, Seventh Circuit January 4, 1916.) 

No. 2254. 

Bankruptcy ^=»350 — Pbeivbbed Claims — Saub ob Consignment — ^'*Condi- 
TioNAL Sale." 

A contract between the claimant and the bankrupt provided that tlie 
claimant would stock the bankrupt's liquor department with liquors; 
that liquors were shipped on consignment, to be sold at retail for the 
claimant at invoice prices ; that the bankrupt would save the dalmant 
harmless from all damage to the goods, except that the claimant agreed 
to insure them against fire ; that the bankrupt would pay all the expenses ; 
and that all proceeds of sales were to be the property of the claimant; 
that title to all unsold goods was to remain in It, and they were on de- 
mand to be returned free of charge; that, if sales were made upon 
credit, the bankrupt would guarantee collection; that as compensation 
the bankrupt was to receive the excess of the selling price above the in- 
voice price; that unsalable merchandise might be returned; that the 
bankrupt would purchase what remained after two years at invoice 
prices, title not to vest in it until payment; that future shipments of 
liquors would be received on the same terms, except that goods remain- 
ing unsold on the 10th day of the month following the shipment would be 
purchased by the bankrupt. There was no provision for segregation of 
the proceeds of sales from the bankrupt's general funds. Heldy that the 
transaction was not a consignment, but a conditional sale, within St 
Wis. 1913, § 2317, providing that such contracts shall not be valid as 
against third parties unless filed in the proper office as therein provided, 
and where this statute was not complied with a claim for proceeds of 
sales not accounted for by the bankrupt was not entitled to priority. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. f 537; Dec. 
Dig. <&:»350. 

For other definitions, see Words and Phrases, First and Second Series, 
Conditional Sale.] 

Appeal from the District Court of the United States for the East- 
cm District of Wisconsin; Ferdinand A. Geiger, Judge. 

In the matter of one Leflys, bankrupt. From an order disallowing 
as a preferred claim the claim of the Strauss Bros. Company, opposed 
by the Wisconsin Trust Company, trustee, the claimant appeals. Af- 
firmed. 

Bankrupt conducted a general department store at Milwaukee, Wis. Ap- 
pellant is engaged in the wholesale liquor business at Chicago, and agreed 
to stock bankrupt's liquor department with wines, beyerages, etc., under the 
conditions set out in a contract entered into between the parties on March 19, 
1913. According to the terms of said contract, on the date of its execution 
appellant shipped to bankrupt a supply of liquors; the contract reciting that 
the same were shipped on consignment only, to be sold on behalf of appellant 
at retail at prices not less than the invoices thereof furnished bankrupt. Aft- 
er delivery on the dock at Milwaukee, bankrupt was to save appellant harm- 
less from all loss, damage, etc., to said merchandise, excepting damage by 
Are— appellant agreeing to Insure the same against loss by fire — and was also 
to pay all expenses whatsoever incident to the handling and sale of said 
soods, place the same in its store for sale for the account of appellant, and 
use its best efiTorts to sell the same. All money derived from sales was to be 
the property of appellant, title to all said goods remaining unsold was to re- 

^=>For other cases tee same topic A KBT-NUMBSR In all Key-Numbered Digests ft Indexes 
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main In appellant, and such unsold goods were, upon demand by appellant, to 
be returned to It free of any charge or expense. Sales were to be at retail 
and for cash only ; it being provided, however, that, in case any sales were 
made upon open accounts for credit, bankrupt would guarantee the collection 
of such accounts and be answerable to appellant for the amounts due. As 
full compensation for its part in the transaction, bankrupt was to have such 
sum as it might receive for the merchandise in excess of the Invoice prices 
thereof. Any of said merchandise found to be unsalable, through no fault of 
bankrupt, might within one year be returned to appellant, bankrupt to pay 
freight, etc., and thereafter be released from obligation to sell such returned 
goods. Bankrupt agreed to sell one-third of said liquors within one year, 
one-third within two years, and one-third within three years from the date of 
the contract, and, failing so to do, to purchase w^at remained at the expira- 
tion of such periods from appellant for cash at said invoice prices, title not to 
vest in bankrupt until the purchase price be actually paid to appellant ; on 
the same terms and conditions, in the event bankrupt discontinued its liquor 
department within three years, it was to purchase all unsold liquors in its 
possession at the time of such discontinuance. Future shipments of liquors 
to bankrupt were to be received and handled by it on the same terms and con- 
ditions governing the original transaction, except as to the time within which 
said goods were to be sold ; bankrupt agreeing to purchase all goods remain- 
ing in its possession unsold on the 10th day of the month following the date of 
shipment thereof by appellant. The contract further recited tiiat nothing 
therein contained was to be construed' as yesting title to any of said mer- 
chandise, covered either by the original or subsequent shipments, in bankrupt 
until, cash therefor had been received by appellant, unless otherwise agreed 
In writing, and that no bill or invoice sent bankrupt, nor failure on the part of 
appellant to note on any such bill or invoice that the merchandise covered 
thereby was shipped on consignment, nor the absence in any such bill or in- 
voice of reference to the contract, should be held to waive any of the provi- 
sions thereof. It was further provided that, in the event appellant should de- 
sire to cancel said contract, all merchandise then in bankrupt's possession 
which had not been sold, nor purchased and paid for in cash by bankrupt, 
should be returned to appellant upon demand by it, who thereupon might, at 
its election, terminate the contract, and, upon the refusal or neglect of bank- 
rupt to so return said property, take possession of said property with or with- 
out process of law, and pursue and take the same from any place to which it 
might be removed and from any person into whose hands or possession it 
might be. 

Leflys sold said property so alleged to be consigned and failed to account 
to claimant for $1,250.58 of the proceeds thereof. The record makes no fur- 
ther showing as to what became of said sum and no attempt was made to 
trace said proceeds into the trustee's hands. Leflys was thereafter declared 
a bankrupt, and claimant presented to the trustee its claim for said balance as 
for "money converted by said Leflys belonging to claimant under the terms of 
the agreement" aforesaid, making a copy thereof Exhibit A thereto, and claim* 
ing its allowance as a preferred claim. No contest was made as to the amount 
thereof, but objection to its allowance as a preferred claim was duly urged. 
The referee allowed the claim for $1,250.58 as a preferred claim. On review 
the District Judge reversed the order of the referee, from which Judgment 
the matter Is before us on appeal. The failure of the District Court to allow 
the same as a preferred claim is assigned for error. Other facts appear la the 
opinion. 

Leon B. Lamfrom, of Milwaukee, Wis., for appellant. 
Albert K. Stebbins and Jackson B. Kemper, both of Milwaukee, 
Wis., for appellee. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). The 
contract under consideration is one not easy to classify. It indicates 
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an intention to secure the advantages and avoid the disadvantages of 
a conditional sale. In arriving at a proper construction of it, little 
weight can be given to the frequent allusions therein to the claim 
that the relation of the parties is that of principal and agent, as against 
the effect of its terms. The bankrupt was bound to purchase all of 
the merchandise not returned as unsalable within one year. While 
it was provided that the goods and proceeds belonged to appellant, 
no provision for segregation of the proceeds was required, so that 
such moneys were permitted to go into the general funds of the bank- 
rupt. There was no obligation upon the bankrupt to return any of 
the merchandise in kind provided the bankrupt paid the cash therefor. 
All expenses arising after loading were assumed by bankrupt, except 
the insurance. It might sell on credit, but must guarantee the amount 
of sales to appellant. Bankrupt's compensation and expenses must be 
covered by the excess of sales price over purchase price. No salary 
or commission was provided for it. There was no price of sale by 
it agreed on, save that the contract price must be realized. 
In Re Gait, 120 Fed. 64, 67, 56 C. C. A. 470, 473, this court said: 

'The distinction between bailment and sale Is not difficult of ascertainment, 
If due regard be had to tbe elements peculiar to each. In bailment the Identi- 
cal thing delivered is to be restored. In a sale there Is an agreement, express 
or Implied, to pay money or its equivalent for the thing delivered, and there 
Is no obligation to return*'* 

And again, on page 68 of 120 Fed,, on page 474 of 56 C. C. A. : 

"The test would seem to be: Has the sender the right to compel a return 
of the thing sent, or has the receiver the option to pay for the thing in 
money?" 

In that case the petitioner had reserved the right, upon failure to 
sell the wagons within a year, to require the bankrupt either to pay 
cash therefor, give his note, or store the wagons subject to petitioner's 
order, at the petitioner's option. The bankrupt had no choice. The 
transaction was held to be a bailment. 

In Lenz v. Harrison, 148 111. 598, 36 N. E. 567, it was provided 
that, if wagons were not sold within a year, Harrison might give his 
note for the balance unpaid, if so required. This provision was held 
to indicate that the transaction was a sale. 

The Eighth Circuit Court of Appeals, in Deere Plow Co. v. Mc- 
David, 137 Fed. 802, 70 C. C. A. 422, in dealing with a somewhat 
different contract, wherein the implement company was required to 
segregate the cash and note proceeds from the general fund of the 
business, held the transaction to be one in which the goods actually 
remaining in the dealer's possession belonged to the original seller, 
while the latter was not entitled to the proceeds of those sold which 
had gone into the general fund. 

In Newmark on Sales, § 23, this provision as to compensation is 
said to be inconsistent with the claim that the parties occupied the re- 
lation of principal and agent in the transaction. The same position 
was taken by Judge Philips, of the Eighth Circuit, in Re Rabenau 
(D. C^ 118 Fed. 471, citing Kellam v. Brown, 112 N. C. 451, 17 S. 
E. 41o, Ex parte White, 6 Ch. App. 397, and Chickering v. Bastress, 
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130 111. 206, 22 N. E. 542, 17 Am. St. Rep. 309. In the last-named 
case the court says: 

"The provisions [of the contract] authorizing Pelton & Co. to determine 
solely for themselves at what prices they would sell the pianos from their 
store is almost conclusive that in reaUty they were not acting as the agents 
or factors of the Chickerings ; but that, with the further provision that they 
were to bear as their proper burden all the expenses of shipment, etc., the 
same, precisely, as purchasers, would leave no doubt that the contract was not 
one of bailment, or of principal and factor." 

To the same effect is Thompson v. Paret, 94 Pa. 275. 

Taking into consideration, further, the so-called insecurity clause 
of the contract, commonly used in chattel mortgages and conditional 
sale agreements, together with the general effect of all the other pro- 
visions of the contract, not specially dwelt on herein, we are of the 
opinion that the transaction effected was that of a conditional sale, and 
not a consignment, and within the terms of section 2317 of the Re- 
vised Statutes of Wisconsin, which provides that: 

"No contract for the sale of personal property, by the terms of which the 
title is to remain in the vendor and the possession thereof in the vendee until 
the purchase price is paid or other conditions of sale are complied with, shall 
be valid as against any other person than the parties thereto and those hav- 
ing notice thereof unless such contract shall be in writing, subscribed by the 
parties, and the same or a copy thereof shall be filed in the ofilce of the clerk 
of the town, city or village where the vendee "resides." 

With this statute appellant failed to comply. That being so, the 
claim for priority as against the trustee was properly denied. 
The judgment of the District Court is affirmed. 



In re FOOTVILLE CONDENSED MILK CO. 

BOYS V. CARET et al. 

(Circuit Court of Appeals, Seventh Circuit January 4, lOld.) 

No. 2316. 

cobpobations ^s»473 — bonds — defenses avaiijlblb aoainbt bona fide 
Holders. 

St. Wis. 1913, § 1753, adopted in 1874, provides that no corporation 
shall issue any bonds, except for money or property, estimated at irs 
true money value, actually received by it, equal to 75 per cent, of the par 
value thereof, and that all bonds issued contrary thereto shall be void. 
Section 1C7&-27, adopted in 1899, provides that a holder in due course 
of a negotiable instrument holds it free from any defect of title of prior 
parties and may enforce payment for the full amount, except In oertain 
cases, having no reference to corporate bonds. Section 1684r-7, a part of 
the same statute, repealed certain sections of the statutes, provided that 
certain other sections should not be affected, and repealed all other pro- 
visions inconsistent therewith. JEfe/d, that it is not a defense available 
against a bona fide holder of negotiable bonds of a corporation that they 
were issued for less than 75 per cent, of their par value, since, if section 
1753 applies to corporate bonds in the hands of innocent holders, it is in 
irreconcilable conflict with section 1676-27, and the legislation last en- 
acted must prevail. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 184^1853, 
1855; Dec. Dig. €=>473.] 

^r::?For otljier cases see same topic A KKT-NUMBER In aU Key-Numbered Digests & Indexes 
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Petition to Review and Revise an Order of the District Court of 
the United States for the Western District of Wisconsin; Ferdinand 
A. Geiger, Judge. 

In the matter of the Footville Condensed Milk Company, bankrupt. 
A claim of lien by Emerson Carey and another was sustained by the 
District Court, and' William B. Roys, trustee, brings a petition to re- 
view and revise. Order affirmed. 

John B. Sanborn and Chauncey E. Blake, both of Madison, for peti- 
tioner. 

Sam T. Swansen and R. W. Jackman, both of Madison, for respond- 
ents. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge. The Footville Condensed Milk 
Company, a corporation, is bankrupt Respondents, Carey and Guy- 
mon, are holders of $16,500 of its unregistered, negotiable bonds, pay- 
able to bearer, secured by trust deed of the bankrupt on certain of 
its property. Respondents acquired the bonds before their maturity 
in due course of business, from the Valencia Condensed Milk Com- 
pany, advancing to the Valencia Company therefor the sum of $15,- 
000 in cash, and receiving the bonds in good faith, without any knowl- 
edge of any infirmity in or defense to Siem. How or where the Va- 
lencia Company got the bonds the transcript does not disclose. A sale 
of the bankrupt's property, free of liens, was ordered by the referee, 
with direction that all persons claiming liens shall present their claims, 
which, if f otmd valid, shall attach to the proceeds of the sale. 

To the petition of respondents, setting forth the facts, and claim- 
ing a lien by virtue of the bonds, the trustee of the bankrupt estate an- 
swered that for the bonds so issued by the bankrupt corporation it, 
the bankrupt, did not receive in money, or labor, or property, or any 
of them, a sum equal to 75 per cent, of the par value of the bonds, 
and that the bonds were issued contrary to' the provisions of section 
1753 of the Statutes of Wisconsin, and are void. Respondents' de- 
murrer to the answer was overruled by the referee. On review the 
District Court reversed the ruling of the referee and sustained the 
demurrer, and, the trustee electing to make no further answer, the 
District Court directed the referee to enter an order sustaining the lien 
as claimed. 

It is the action of the District Court, in overruling the demurrer 
and sustaining respondents' claim for lien, against which the petition 
herein is directed. The question of law presented is whether corporate 
bonds issued in contravention of the provisions of section 1753 of. 
the Wisconsin Statutes are valid in the hands of innocent holders. 
The section is as follows : 

**No corporation shaU issue any stock or certificate of stock except in con- 
sideration of money or of labor or property estimated at its true money value, 
actually received by It, equal to the par value thereof, nor any bonds or other 
evidences of indebtedness except for money or for labor or property estimated 
at Its true money value, actually received by it, equal to seventy-five per cent 
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of the par value thereof, aiid all stocks and bonds issued contrary to the provl* 
sions of law and all fictitious increase of the capital stock of any corpora- 
tion shall be void." 

Although adopted in 1874, and a number of times under considera- 
tion by the Supreme Court of Wisconsin, it does not appear to have 
been adjudicated by that court whether, as against innocent holders 
of such bonds, the corporate maker can sustain the defense of want 
of the consideration prescribed by this section. In the view we take 
it will not be necessary to consider whether or not under section 1753 
alone, unaffected by subsequent legislation, such bonds in the hands 
of innocent holders are enforceable. 

In 1899 Wisconsin adopted what is known as the Uniform Negotia- 
ble Instruments Law. Some of the sections thereof are as follows : 

"1676-22. A holder in due course is a holder who has taken the instrument 
ander the following conditions: 

"(1) That it is complete and regular upon its face ; 

"(2) That he became the holder of it before it was overdue, and without no- 
tice that it had been previously dishonored, If such was the fact ; 

''(3) That he took it in good faith and for value ; 

''(4) That at the time it was negotiated to him he had no notice of any in- 
firmity in the instrument or defect in the title of the person negotiating it ; 

**(5) That he took it in the usual course of business." 

**1676-25. The title of a person who negotiates an instrument is defective 
within the meaning of this act when he obtains the instrument, or any signa- 
ture thereto, by fraud, duress, or force or fear, or other unlawful means, or 
for an Ulegal consideration, or when he negotiates it in breach of faith, or 
under such circumstances as amount to a fraud and the title of such person 
is absolutely void when such instrument or signature was so procured from 
a person who did not know the nature of the instrument and could not have 
obtained such knowledge by the use of ordinary care. 

**1676-26. To constitute notice of an infirmity In the instrument or defect 
in the title of the person negotiating the same, the person to whom it is ne- 
gotiated must have had actual knowledge of the infirmity or defect, or knowl- 
edge of such facts that his action in taking the instrument amounted to bad 
faith. 

"1676-27. A holder in due course holds the instrument free from any defect 
of title of prior parties, and free from .defenses available to prior parties 
among themselves, and may enforce payment of the instrument for the fall 
amount thereof against all parties liable thereon except as provided in sec- 
tions 1944 and 1945 of these statutes, relating to insurance premiums, and 
also in cases where the title of the person negotiating such instrument is void 
under the provision of section 1676-25 of this act" 

"1684-7. Sections 176, 1675, 1676. 1677, 1678, 1679, 1680, 1681, 1682, IftSa 
and 1684, of the statutes are hereby repealed. Sections 1944, 1945, 4193, 4194, 
4425 and 4458 of said statutes are not affected by this chapter, and nothing 
herein shall be deemed to repeal any part of such sections. All other provi* 
sions inconsistent with this chapter are repealed." 

The exceptions stated in 1676-27 have no reference to corporate 
bonds, but the inclusion of the particular exceptions to the otherwise 
general rule would indicate that no other exception was intended. The 
peculiar repealing clause (section 1684-7) likewise strongly indicates 
legislative intent that corporate bonds should not be excepted from 
the application of the general rule declared in favor of bona fide hold- 
ers in due course, of negotiable instruments. 

It will be observed that 11 enumerated sections of the prior statutes 
are by section 1684-7 specifically repealed, and 6 are declared to re- 
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main unaffected, and "nothing herein shall be deemed to repeal any 
part of such [six] sections," but that "all other provisions inconsistent 
with this act are repealed." If, apart from the Negotiable Instruments 
Law, section 1753 be construed as applying to corporate bonds in the 
hands of innocent holders, it is in direct conflict with the Negotiable 
Instruments Law, particularly with section 1676-27, which distinctly 
provides that the holder in due course holds the instrument free from 
defects of title of prior parties, and from defenses available between 
prior parties. The inconsistency is irreconcilable, and in such case 
the legislation last enacted must prevail; and this conclusion is in 
harmony with the holdings of the Supreme Court of Wisconsin as to 
the effect of the Negotiable Instruments Law in this respect. 

In Quiggle v. Herman, 131 Wis. 379, 111 N. W. 479, it was held 
that under section 1675-la, Stats. Wis., providing that, where notes 
are given for stallions, lightning rods, and some other purposes, the 
consideration must be stated on the note in red ink, a note given for 
a stallion without the indorsement on the note as so required, was 
void in the hands of one taking it with knowledge of the consideration. 
But the court said : 

"Whether the maker of such a note which has passed into the hands of an 
innocent purchaser before due would be estqpped from setting up the illegal- 
ity of the transaction, as was held with regard to a note executed on Sunday 
but dated on a secular day (Knox v. Clifford, 38 Wis. 651, 20 Am. Rep. 28), is 
not necessary to be considered, as the answer alleges that the plaintiff knew 
when he received the note that it was given in part payment for a stallion." 

At the same term that court decided the case of Amd v. Sjoblom, 
131 Wis. 642, 111 N. W. 666, 10 L. R. A. (N. S.) 842, 11 Ann. Cas. 
1179, which involved a note given for a lightning rod, the statutory 
red-ink indorsement of the consideration not appearing on the note, 
and the action being by an innocent holder in due course. While the 
court reached the conclusion that as against a bona fide transferee of 
the note the maker would in any event be estopped from making this 
defense, what was said in the opinion as to the effect of the Negotiable 
Instruments Act on such a note in innocent hands is quite in point here. 
We quote the following therefrom : 

''Further than this, our negotiable instruments statute (section 1676-27) 
provides: [Section is quoted.] ♦ ♦ ♦ Section 1676-25 applies only to the 
case where the signer did not know the nature of the instrument and could not 
have obtained such knowledge by the use of ordinary care. Sections 1944, 
1945, refer to a note given for an insurance premium, which by said sections 
is required to bear upon its face a declaration of its consideration, and omis- 
sion thereof is penalized. But for these express exceptions the provision is 
general that the innocent holder may enforce payment for the full amount 
free from defenses available between the original parties. Such specific ex- 
ceptions strongly indicate that no others were intended. We cannot escape 
the conclusion that this statute supports plaintifTs right of recovery." 

In Samson v. Ward, 147 Wis. 48, 132 N. W. 629, the court held 
another stallion note without red-ink indorsement good in the hands 
of an innocent holder in due course, saying: 

"It was decided in Amd v. Sjoblom, 131 Wis. 642,- 111 N. W. 666. 10 L. R. 
A. (N. S.) 842, 11 Ann. Cas. 1179, construing chapter 438, Laws of 1003, relat- 
ing to such notes, that this statute did not make the nc^ void in the hands 
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of an innocent purchaser for value In due course under sections 1676-26 and 
1676-27 of the Negotiable Instruments Law." 

We are of opinion that under the negotiable instruments statute of 
Wisconsin, the asserted defense that the bonds did not realize to this 
corporate maker 75 per cent, of their par is not available against these 
respondents, and that the District Court was right in sustaining the 
demurrer, and in directing an order to be entered finding the bonds a 
valid lien on the proceeds of the property covered by the trust deed 
securing them. 

The order of the District Court is affirmed^ 



TUro^ER CONST. CO. v. UNION TERMINAL CO. et aL 

(Circuit Court of Appeals, Fifth Circuit January 18, 1916.) 

No. 2759. 

COBPOBATIONS ^S>659 — FOREIGN COBPOOATIONS — C0NTBA.CT8 — NOWCOMPU- 

ANCE WITH Statute. 

Act Fla. June 1, 1907 (Laws 1907, c 5717), provides that every contract 
made by or on behalf of any foreign corporation, affecting its liability, or 
relating to property within the state before it shall have complied with 
the provisions thereof, shall be void on its behalf and on behalf of its 
assigns, but shall be enforceable against it or them. A foreign corpora- 
tion entered into a building contract before it had complied with the stat- 
ute by filing a copy of its charter or articles of incorporation, and ob- 
taining a permit to do business, but' pending the performance of the con- 
tract the statute was complied with, and thereafter, as the dealings be- 
tween the parties progressed, each party invoked the written contract as 
the basis of the rights and obligations asserted and recognized by them. 
Held, that this amounted to an adoption of such instrument as the evi- 
dence of the contract under which the dealings were carried on, and es- 
topped the other party to the contract to set up a lack of right in the 
foreign corporation to claim under it, since, though the contract was unen- 
forceable when made, the foreign corporation, after complying with the 
statute, could acquire rights theretofore ineffectually contracted for by 
the operation in its favor of an estoppel, or by Joining with the other party 
in adopting, as the evidence of a subsisting contract between them, the 
written instrument previously signed. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §| 2561, 2562; 
Dec. Dig. <&»659.] 

Appeal from the District Court of the United States for the South- 
em District of Florida ; Rhydon M. Call, Judge. 

Bill by the Turner Construction Company against the Union Ter- 
minal Company and others. From a decree dismissing the bill, plain- 
tiff appeals. Reversed. 

Sam R. Marks and Richard P. Marks, both of Jacksonville, Fla., 
for appellant. 

P. H. Odom and J. T. G. Crawford, both of Jacksonville, Fla., for 
appellees. 

Before PARDEE and WALKER, Circuit Judges, and NEWMAN, 
District Jud ge. ' 

^s»For other caaes Bee same topic A KET-N UMBER in all Key -Numbered DlgeaU & IndezM 
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WALKER, Circuit Judge. The bill in this case, filed September 
19, 1913, and which sought the enforcement of a builder's or me- 
chanic's statutory Hen, alleged the execution by the plaintiff, a New 
York corporation, and the defendant Union Terminal Company (here- 
inafter referred to as the owner), of a written contract for tfie con- 
struction by the former for the latter of a building, a copy of which 
contract, dated November 21, 1912, was made an exhibit to the*bill; 
that shortly after the date of that instrument, to wit, on the 10th day 
of December, 1912, and in compHance with the terms of that instru- 
ment, the plaintiff commenced the work of construction, and proceeded 
with it, furnishing all necessary material and labor, until the building 
was completed in July, 1913; that from time to time during the 
course of the work and in accordance with the contract provisions the 
plaintiff submitted to the owner statements and estimates of the 
amounts due and to become due for labor and materials under the 
contract, and from time to time during the course of the work the 
owner paid to the plaintiff various sums, aggregating $140,695.89, but 
that there is still due and owing to the plaintiff a large balance, to 
wit, $81,046.40. The owner's amended answer to the bill averred, in 
addition to other matters of defense and of set-off, that the plaintiff — 

'is a corporation for profit, organized and existing under the laws of the 
state of New York ; that the contract upon which recovery Is sought In this 
suit affects the liability of said complainant; that said complainant was not 
transacting business in the state of Florida on or before the 1st day of June, 
1907; that said complainant has not filed in the ofiice of the Secretary of 
State of the state of Florida a duly authenticated copy of its charter or ar- 
ticles of Incorporation; that said complainant has not received from the 
Secretary of State a permit to transact business In the state of Florida." 

The evidence in the case was taken while the pleadings were in the 
condition above indicated. It was disclosed by that evidence that on 
the 11th day of January, 1913, the Secretary of State of Florida is- 
sued a permit to plaintiff showing a compliance by it with the provi- 
sions of the act of the Legislature of Florida, approved June 1, 1907 
(Acts of 1907, c. 5717), entitled "An act to prescribe the terms and 
conditions upon which foreign corporations for profit may transact 
business, or acquire, hold or dispose of property in this state" ; and 
it was also disclosed by the evidence that the conduct of both the 
plaintiff and the owner while the work on the building was progress- 
ing after January 11, 1913, unequivocally showed that each of them 
was relying on the written instrument which they had signed as em- 
bodying the contract by which their dealings were governed. After 
the evidence was closed, the owner was permitted, over objections 
made by the plaintiff, so to amend its answer as to set up the plain- 
tiff's noncompliance with the requirements of the statute above men- 
tioned until after the date of the contract and the commencement of 
the work thereunder. With the objections to this amendment the 
plaintiff submitted also a motion to strike it, if allowed; one of the 
grounds stated in that motion being the following: 

"Defendant, having allowed complainant to proceed, and having accepted the 
benefit of the contract, with full knowledge of all material facts, is now es- 
tt^ped to present the defense sought to be interposed." 
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Following the expressed conclusion of the court that the contract 
relied on by the plaintiff was void under the statute, a decree dismiss- 
ing the bill was entered. 

The statute above mentioned provides that: 

''Every contract made by or on behalf of any foreign cori>oratlon affecting 
its Uability or relating to property within the State before It shall have com- 
piled with the provisions of this Act shall be void on its behalf and on behalf 
of its assigns, but shall be enforceable against it or them." 

It may be conceded that an effect of this provision was to prevent 
the acquisition by the plaintiff of any enforceable right as a result 
of the signing of the instrument on November 21, 1912, and that no 
right thereunder could have accrued to it prior to its compliance with 
the statute. But its compliance with those requirements and the issue 
of the permit to it on January 11, 1913, effectually removed its dis- 
ability to acquire contractual rights in Florida. Thereafter its capacity 
to contract in that state was not subject to the restriction imposed by 
the statute referred to. Its power in this regard could be exercised 
in any way by which a valid contract may be made. It could acquire 
rights theretofore ineffectually undertaken to be contracted for by 
the operation in its favor of an estoppel upon the party dealt with 
to deny the existence of such rights, or by joining with that party 
in adopting as the evidence of a subsisting contract between them 
the instrument which, when it was signed, did not, because of a stat- 
utory prohibition, confer any enforceable right on the plaintiff. The 
contract, so far as the statute made it void, could not be ratified with 
the result of giving it validity from the time it was undertaken to be 
made ; but after both the parties were free of any disability they could 
make a new contract and recognize the instrument already signed as 
embodying the terms of it. Williams v. Morris, 95 U. S. 444, 457, 
24 L. Ed. 360; Wald's Pollock on Contracts (3d Ed.) 621, 791. 

The evidence adduced clearly showed that, as the dealings between 
the plaintiff and the owner progressed after the date of the permit 
issued to the former, each of them invoked the written instrument 
they had signed as the basis of the rights and obligations that were 
asserted and recognized. The owner's conduct during that period was 
equivalent to a continuing assertion by it that the contract which the 
instrument expressed was in existence and that the reciprocal rights 
and obligations of the parties were governed by it. The conduct of 
the parties to the dealings subsequent to the issue of the permit had 
the effect of an adoption by them of the instrument they had signed 
as the evidence of the contract under which the dealings were carried 
on and of estopping the owner to set up a lack of right in the plain- 
tiff to- claim under it. 

Before the allowance of the last-mentioned amendment, the only 
allegation of the owner's answer as to a noncompliance by the plain- 
tiff with the Florida foreign corporation statute was one which was 
not supported by the evidence adduced. Without further pleading 
by the plaintiff, that allegation was to be deemed to be denied by it. 
Equity Rule 31 (198 Fed. xxvii, 115 C. C. A. xxvii). The averments 
of the bill were such as to show that the demands asserted by it were 
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based, not alone upon the execution of the written instrument which 
was made an exhibit to the bill, but also on what was averred to have 
occurred between the plaintiff and the owner throughout the period 
when the work mentioned was in progress — from its commencement 
in December, 1912, until it was completed in July, 1913. And the 
evidence adduced so far supported those averments as to show that 
the plaintiff acquired enforceable rights as a result of what happened 
after the permit was issued to it The averments of the last-men- 
tioned amendment to the answer failed to show that the plaintiff was 
under a disability to acquire contractual rights throughout the period 
in which the averments of the bill and the evidence supporting them 
showed that such rights were accruing to it. In other words, the aver- 
ments of that amendment did not show the existence of a state of 
facts constituting a defense to the bill as a whole. The sufficiency of 
the defense set up by that pleading was properly tested by a motion 
to strike out. Equity Rule 33 (198 Fed. xxvii, 115 C. C. A. xxvii). 
The conclusion is that the court was in error in its rulings to the effect 
that the state of facts set up by that amendment constituted a defense 
to all the demands asserted by the bill and supported by evidence. 

It follows that the decree appealed from should' be reversed ; and 
it is so ordered. 



POLSON LOGGING CO. v. NEUMEYER et aL 

(Circuit Court of Appeals, Ninth Circuit February 7, 1916.) 

No. 2584. 

L Sales ^=s>164 — ^Performance of Contraoi* bt Seller— Excess of Quan* 

TITT. 

Under an order for a quantity of steel bars of various sizes, the bars 
to be 20 feet long and cut In two, some of the steel was shipped In bars 
exceeding 10 feet In length, the aggregate length of three bars being over 
77 feet, and the aggregate excess of length over the order 523 feet, making 
a total excess in weight of 2,700 pounds, amounting at the contract price 
to considerably over $300 on an order aggregating between $3,000 and 
$4,000. Eeldy that the buyer would have been justified In refusing to ac- 
cept the shipment because of this excess, either under the strict rules of 
the common law or under the rule of substantial compliance. 

[Ed. Note. — For other cases, see Sales, Cent Dig. {§ 386-390; Dec. 
Dig. «=>164.] 

2. Sales <8=»176 — ^Refusal to Accept— Waiver of Objections Not Specified. 
A seller of steel bars shipped bars exceeding the length specified In the 
order, making an aggregate excess of length over the order of 523 feet 
and an additional cost at the contract price of over $300. The purchaser, 
however, refused to receive the steel on the ground that the sellers* agent 
was guilty of fraud in procuring the order and that the purchaser's em- 
ploy6 was without authority to give the order, and" the objection to the 
excess in quantity was not made until about a week before trial, more 
than a year after the shipment of the steel, during which time the parties 
had been disputing by letter and telegraph over the fact of the alleged sale, 
the alleged fraud, and the lack of authority on the part of their respec- 
tive employ^. Held, that the objection based on the excess in quantity 
was made too late, since a buyer of merchandise must either accept or 

t=>For other cases see same topic & KET-NUMBER in aU Key-Numbered Digests & Indexes 
229 F.—^ 
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reject it when tendered, and la bonnd to do one or the other within a 
reasonable time. 
[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 436-444; Dec. Dig. 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. Cush- 
man, Judge. 

Action by Gustave H. Neumeyer and another, copartners doing busi- 
ness as Neumeyer & Dimond, against the Poison Logging Company. 
•Judgment for plaintiffs for $3,895.39, the amount sued for, and de- 
fendant brings error. Affirmed. 

This action was brought to recover the alleged agreed value of certain 
bars of steel alleged to have heen ordered in writing by the defendant to the 
action (plaintiff in error here), from the plaintiffs (defendants in error), the 
delivery to be made f. o. b. Hoqulam, state of Washington, which the plain- 
tiffs in their complaint alleged were so delivered, and for which the complaint 
alleged the defendant company promised, but afterwards refused, to pay. 
Those aUegations of the complaint were put in issue by the answer of the 
defendant, which also set up as an aflirmative defense certain aUeged frauds 
upon the part of the plaintiffs* salesman who procured the order (to be set 
out in full), and lack -of authority on the part of the defendant's representative 
who signed the order. The order is as follows: 

"No. 2012. Sept 11, 1&12. 

"Neumeyer & Dimond, New York. 

"Enter our order for the following: 

"When ship — Soon as possible. 

"Ship to — Poison Logging Company, Hoqulam, Washington. 

"Send bill to— Same. 

3 bars IW x 2%" Swivel Steel 

2 bars each 2" Rd. 1-%" Rd. Clevis Steel 

1 " " 2%" Round Swivel Eye Steel 
7 " " l%"x4%" Chaker Hook . 

2 bars each IV^" Rd. -2^' Rd. Block Hook Steel 
2 " " 2W Round line 

2 " " 6/i6"x 14" Block Side Steel 

2 " " 2-%" n Sledge Steel 

2 " " 2" Rd-2%" Rd-l-iB/ie" Rd. Piston Rod Steel 

1 " " 1%" Round Valve Rod 

1 *' " Vi«" X a^" Locomotive Spring Steel 

25 " " r'x 2" Dog Hook Steel 

1 " " %" Oct. 2 bars %" Oct Cold Chisel 

2 " " 2" n 1%" n 1-%" D 1%" n Track & Bull Chisel 

1 " " 3" D Splitting Wedge Steel 

12 " " 1" X 3" FalUng & Bucking Wedge 

12 " " % Rd. -1" Rd-1-%" Rd-1-1%" Rd Cold Shut 

50 " " %" Round 

2 " " 1" " Roller Bearing Steel 
250 ft. 1%" X 6" Draw Head Steel 

bars 20 ft. long cut in two at 12%^ lb. 

8 ft each 3" D 4" D Die Steel (Ann.) 17^ lb. 

"F. O. B. Hoqulam, Wash. 
"Poison Lg. Co. Order #653 as per copy left with us of this order. 
"Terms 2% 10 days, 30 days net. [Signed] Poison Logging dk 

"J. C. Shaw." 
On one side of sheet: 

"This order is taken subject to delay in delivery caused by strikes, diffe^ 
ences with workmen, serious fires, accidents to machinery, or other causes un- 
avoidable or beyond our controL 
"(4158)" 
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Hie issues made by i)ie plaintiffs' reply to the alleged fraud on the part of 
the plaintiffs' representative, and the alleged lack of authority of the defend- 
ant's representative, were resolved by the Jury against the defendant, and, as 
the case is brought here, are not for consideration by this court. 

The contention on the part of the plaintiff in error grows out of the fftct 
that it appeared in evidence without conflict that some of the steel was shipped 
in bars exceeding 10 feet in length — ^the aggregate length of the three bars of 
IW z 2W' of swivel steel being 77 feet 2% inches, and the aggregate excess 
of length over the order being 523 feet, making a total excess in weight of 2,709 
pounds, amounting at the contract price to considerably over $300. 

Bridges & Bruener, of Aberdeen, Wash., for plaintiff in error. 
John W. Roberts and Nelson R. Anderson, both of Seattle, Wash., 
for defendants in error. 

Before GII.BERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge (after stating the facts as above). [1,2] 
Whether tested by the strict rules of the common law, or the rule con- 
tended for by the defendants in error, requiring only a substantial com- 
pliance with the terms of the contract by the seller, we should have 
no difficulty in holding that such a departure in the matter of the 
length of the bars and such excess in weight of the steel, resulting in 
an additional cost over the contract price to the purchaser of more 
than $300, is not sanctioned by either of the rules referred to, and 
would have justified the latter in refusing to accept the shipment in 
question, had such refusal been seasonably made on those grounds. 
But the case shows that the purchaser refused to receive tiie steel 
so shipped solely upon the grounds that the sellers' solicitor was guilty 
of fraud in procuring the order, and that the defendant's employe 
was without authority to give it, and therefore that there was no sale 
or purchase. 

The objections now relied upon to defeat the action were confess- 
edly not made until about a week before the actual trial of the case 
— ^long after the suit had been brought, and more than a year after 
the steel had been shipped to the purchaser, during which time the 
respective parties were disputing by telegraph and letter over the fact 
of the alleged sale and the alleged fraud and lack of authority on the 
part of their respective employes. 

We think the objections now relied upon were made altogether too 
late. It is quite true that mere silence at a time when there is no oc- 
casion to speak is neither a waiver nor evidence from which a waiver 
may be inferred— especially when unaccompanied by any act calculated 
to mislead the other party. But surely a buyer of merchandise must 
cither accept or reject it when tendered by the seller, and is bound to 
do one thing or the other within a reasonable time. In the present 
instance the buyer made no objection within any reasonable time to 
the overweight of the steel nor to the length of the bars, but based 
its refusal to accept the shipment exclusively upon the grounds above 
stated, which grounds the jury found were without any foundation. 

In Railway Company v. McCarthy, 96 U. S. 258, 267 (24 L. Ed. 
693), the Supreme Court said : 
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"Where a party gives a reason for his conduct and decision tonchlng any- 
thing involved in a controversy, he cannot, after litigation has begun, change 
his ground, and put his conduct upon another and a different considera- 
tion. He is not permitted thus to mend his hold. He is estopped from doing 
it by a settled principle of law. Gould v. Banks, 8 Wend. (N. Y.) 662 [24 Am. 
Dec. 90] ; Holbrook v. White, 24 Wend. (N. Y.) 169 [35 Am. Dec. 607] ; Everett 
V. Saltus, 15 Wend. (N. Y.) 474 ; Wright v. Heed, 3 Dumf . & B. 664 ; Duffy v. 
O'Donovan. 46 N. Y. 223 ; Winter v. Colt, 7 N. Y. 288 [57 Am. Dec. 522]." 

To the same effect, see Oakland Sugar Mill Co. v. Fred W. Wolf 
Co., 118 Fed. 239, 55 C. C. A. 93; Davis & Rankin Bldg. & Mfg. Co. 
V. Dix (C. C.) 64 Fed. 406, 410, 411 ; Lorraine Mfg. Co. v. Oshinsky 
et al. (C. C.) 182 Fed. 407; Meincke v. Falk, 61 Wis. 623, 21 N. W. 
785, 50 Am. Rep. 157; Zeimantaz v. Blake, 39 Wash. 6, 80 Pac. 822; 
Peterson Bros. v. Mineral King Fruit Co., 140 Cal. 624, 74 Pac. 162; 
Ginn et al. v. Clark Coal Co., 143 Mich. 84, 106 N. W. 867, 107 N. 
W. 904; Linger v. Wilson, 73 W. Va. 669, 80 S. E. 1108; Sutton 
V. Risser, 104 Iowa, 631, 74 N. W. 23; Ricketts v. Buckstaff, 64 
Neb. 851, 90 N. W. 915; Bundy v. WeUs et al.', 88 Neb. 554, 130 N. 
W. 273, Ann. Cas. 1912B, 900; 28 Am. & Eng. Encyc. of Law, 18, 
and cases there cited. 

The judgment is affirmed. 



BROOKS et al. v. HILTON-DODGE LUMBER CO. et aL 
(Circuit Court of Appeals, Second Circuit January 11, 1916.) 

Ko. 93. 

1. Shipping <S=»174 — ^Demubbage—Liabilitt op Pubchaseb of Oaboo. 

The purchaser of a cargo of lumber from the charterer to be delivered 
at its wharf, which agreed to supply "suitable berth on arrival for re- 
ceipt of the lumber in accordance with rules of port," was bound, not 
only to furnish suitable berth for receipt of the lumber, but also to do 
nothing to prevent its receipt from the vessel in accordance with the 
rules of the Maritime Exchange, and is liable to the charterer for de- 
murrage it was required to pay because of delay caused by the pur- 
chaser. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. § 571 ; Dec. Dig. 
«8=>174.] 

2. Shipping <S=»180 — Chabters — Liability fob Demubbage. 

In the absence of an agreement to the contrary, It is the duty of the 
vessel to load and discharge cargo, and such duty should not be trans- 
ferred to the charterer, unless the intention of the parties to do so is 
clear. The vessel is not relieved from such duty by a provision of the 
charter party that the stevedore for discharging shall be subject to ap- 
proval of the charterer, and a stevedore employed with such approval is 
still the agent of the vessel, for whose delay in discharging the charterer 
is not liable. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 587, 588 ; Dec. 
Dig. «=>180.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

^=:»For oUier cases see same topic A KST-NUMBBR In all Key-Numbered Digests & Indezes 
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Suit in admiralty by Joseph W. Brooks and others, owners of the 
schooner Grace Seymour, against the Hilton-Dodge Lumber Company 
and the Yellow Pine Company, impleaded. From the decree, the Yel- • 
low Pine Company appeals. Modified and affirmed. 

For opinion below, see 221 Fed. 265. 

Hyland & Zabriskie, of New York City (N. Zabriskie, of New York 
City, of counsel), for appellant. 

Harrington, Bigham & Englar, of New York City (T. C. Jones, of 
New York City, of counsel), for appellee Hilton-Dodge Lumber Co. 

Alexander & Ash, of New York City, for appellees Brooks and 
others. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a libel by the owners of the schooner 
Grace Se)aiiour against the Hilton-Dodge Lumber Company, the char- 
terer, to recover demurrage for IOV2 days at $49 a day. The charterer, 
which had sold the cargo to the Yellow Pine Company f. o. b, its 
wharf, brought it in under the fifty-ninth rule in admiralty (29 Sup. 
Ct xlvi). 

The charter party provided that the cargo should be discharged as 
per rules of the Maritime Exchange, rule V of which fixes the lay days 
for discharging such a cargo as this at the rate of 35,000 feet per day, 
Sundays and legal holidays excepted. The total cargo divided by 
this amount gave the charterers 13^^ lay days. The charter party 
also provided that for every day's detention thereafter by the default 
of the charterer or agent it was to pay $49. 

[1] The Yellow Pine Company purchased the cargo of the Hilton- 
Dodge Company delivered on its wharf, and had nothing to do with 
either the charter party or the bill of lading. In the contract of sale, 
however, with the Hilton-Dodge Company, it agreed to supply "suit- 
able berth on arrival for receipt of the lumber in accordance with 
maritime rules of port." We think it thereby undertook, not merely 
to furnish a suitable berth for receipt of the lumber, but also to do 
nothing to prevent its receipt from the vessel in accordance with the 
rules of the Maritime Exchange. The demurrage rate by rule VII 
was 15 cents per 1,000 feet of entire cargo delivered, or something over 
$70 a day. For any detention in receiving cargo caused by the Yellow 
Pine Company, the Hilton-Dodge Company would be liable as char- 
terers to the vessel owners. Therefore the Yellow Pine Company must 
indemnify the Hilton-Dodge Company for whatever it is liable to pay 
the vessel for demurrage. 

The common expression that so many days are allowed for loading 
and discharging a vessel is misleading. There is no obligation on the 
vessel to load or discharge within any fixed time. The duty is that 
of the charterers to furnish and to receive the cargo, if the vessel be 
able to load and discharge it within a fixed period, viz., the lay days. 
For any delay caused by the vessel the lay days would be pro tanto 
extended, and any delays due to the charterer would of course be in- 
cluded in the lay days. 
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The arrival of the vessel off Stapleton, Staten Island, was reported 
on Friday, November 29th, and the charterer had under rule IV of 
the Exchange from midnight of that day to midnight of the 30th to 
furnish a berth in which the vessel could discharge (Leary v. Talbot, 
160 Fed. 914, 88 C. C. A. 96), ^nd December 1st being a Sunday, the 
lay days began December 2d and if not interrupted by 3ie vessel would 
end on December 17th at noon. The account is as follows : 





Detention. 




Detention. 


December 2 




No men f. 513 
No room f . 170 
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3 




Rigging 


Vl 


4 
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12 








13 


1 






14 


1 
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Rigging 


Vi 


17 








18 




Rain 


% 


19 









20 Demurrage begins 

The charterer contends that the delays mentioned in the first column 
were due to the refusal of the master to shift his vessel astern, so 
as to bring her after hatch opposite the clear space on the wharf, and 
its refusal to open the bow ports. It is enough to say that the District 
Judge found on both these points in favor of the vessel, and we adopt 
his findings of fact; therefore this detention must be included in the 
lay days. 

Rule V of the Maritime Exchange provides : 

"If vessel ia ready to discharge cargo in questionable weather consignee 
must receive the same.** 

The charterer was not at fault for the delay of three-quarters of a 
day on the 18th, no cargo being discharged because of rain. The fail- 
ure to discharge on the 2d was said by the master to have been due 
to lack of room on the wharf, but by the president of the stevedoring 
company to lack of stevedores. The detention because of the rigging 
was of course part of the stevedore's duty. 

[2] The charter party provided : 

"Stevedore at port of discharge to be subject to approval of charterers." 

In the absence of an agreement to the contrary, it is the duty of 
the vessel to load and discharge the cargo, and clauses regulating the 
subject are frequently introduced into charter parties. The normal 
duty of the vessel should not be transferred to the charterer, unless the 
intention of the parties to do so is clear. Under the language of this 
charter we have no doubt that the stevedore was the agent of the 
owners who appointed and paid it The charterer named the Franklin 
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Garage Company, which did all the work of the Yellow Pine Company, 
and the master agreed to employ it. It is quite natural that the char- 
terer shipper or consignee should want the privilege of approving the 
stevedore to be employed, so as to insure proper loading and discharg- 
ing; but this privilege should not be taken to carry \yith it responsi- 
bility for loading and discharging the cargo. In this case the master 
was not obliged to employ any stevedore the charterer might name, 
but only one approved by it. Such a person would still be the servant 
of the shipowners, performing their duty of discharging the cargo. The 
T. A. Goddard (D. C.) 12 Fed. 174, 184; Harris v. Post, 7 Asp. Mar. 
Gas. N. S. 272; Harrington v. American Tie & Lumber Co., 185 
Fed. 475, 107 C. C. A. 575 ; Carver on Carriage by Sea (4th Ed.) 274. 
Accordingly we think these delays in the second column, amounting 
to 2y2 days, are to be attributed to the vessel, and the lay days, being 
pro tanto extended, terminated December 19th, inclusive ; demurrage 
beginning December 20th and continuing thereafter every running day 
until the discharge was completed, December 27th — ^i. e., 8 days, at 
$49 per day, with interest due de die in diem. 

The court below relied on the case of Irzo v. Perkins (D. C.) 10 Fed. 
779, but it in no way qualified the vessel's duty to discharge the cargo, 
and only imputed delay to the charterers for their failure to carry 
out the special agreement as to the manner in which the cargo should 
be discharged. The court below is directed to award the libelants de- 
murrage at the rate of $49 per day for 8 days, beginning December 
20th, with interest de die in diem, with costs of the District Couirt to 
be paid primarily by the Yellow Pine Company, and secondarily by 
the Hilton-Dodge Company; the libelants to pay costs of this court 
to the Yellow Pine Company. The decree, so modified, is affirmed. 



In re KBECUN. 

KRECUN V. MEYER et al. 

(Circuit Court ot Appeals, Seventh Circuit January 4, 1016.) 

No 2279. 

Bankbxjptot ^=s>400— Exemptions — ObjbctionSt— Time fob Filing. 

Bankr. Act July 1. 1898, c 541, 8 47, 30 Stat 657 (Comp. St 1913, { 9631), 
requires the trustee to set apart the bankrupt's exemptions and report 
the Items and estimated value thereof to the court as soon as practicable 
after his appointment General Orders In Bankruptcy No. XVII (89 Fed. 
vUl, 32 0. O. A. xlx) provides that the trustee shall make a report to the 
court within 20 days of the articles set off to the bankrupt and that any 
creditor may take exceptions to the determination of the trustee within 
20 days after the filing of the report. Heldy that the rule Is mandatory, 
and the District Court had no discretion and could not permit the filing 
of objections 21 days after the filing of the report 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 670-675; 
Dec. Dig. t8=»400.] 

Petition to Review and Revise an Order of the District Court of 
the United States for the Eastern Division of the Northern District 
of Illinois; Kenesaw M. Landis, Judge. 

Q=»For oUier cases see same topic ft KBT-NUMBER in all Key-Kiimbered Digests ft Indexes 



Digitized by 



Google 



712 229 FEDERAL REPORTBB 

In the matter of Abe Krecun, bankrupt. The District Court over- 
ruled an order of the referee refusing to permit the filing of objec- 
tions by Louis Meyer and another, copartners doing business as Louis 
Meyer & Son, to the trustee's report on the claim for exemptions, and 
the bankrupt files a petition to review and revise. Reversed and re- 
manded, with directions. 

B. M. Shaffner and Harry H. Krinsky, both of Chicago, 111., for peti- 
tioner. 

Harry J. Myers, of Chicago, 111., for respondents. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge. From the petition herein and the 
answer thereto it appears tiiat tiie petitioner, a bankrupt, duly made 
claim for his exemptions allowed by the statutes of Illinois ; tfiat the 
trustee's report on the bankrupt's claim for exemptions was filed with 
the referee on December 22, 1914; and that 21 days thereafter, on 
January 12, 1915, respondents (who are creditors of the bankrupt) 
presented to the referee for filing, their exceptions to the report. The 
referee held that the exceptions were presented too late, and denied 
leave to file them. On petition to the District Court this finding of 
the referee was overruled, and this proceeding challenges the correct- 
ness of the ruling of the District Court 

Respondents' answer states that on the twentieth day after the trus- 
tee's report was filed the matter was turned over for attention to a 
law clerk of respondents' attorney, who only that day began service 
in the law office, and who, the answer states, did not understand the 
importance of filing the exceptions on that day; and that this clerk, 
when he learned late in the afternoon of the twentieth day that it was 
the last day for filing the exceptions, went with them to the office of 
the referee after half past 5— how long after is not stated — ^but found 
that office locked ; that the next morning the exceptions were brought 
to the referee, who afterwards denied leave to file them. In the af- 
fidavit of the same law clerk, which appears in the transcript of the 
record which was without objection filed herein, no mention whatever 
is made of any attempt by him to present the exceptions on the twenti- 
eth day, but only on the following morning. 

If the District Court had discretion to permit the presenting of such 
exceptions after 20 days from the filing of the trustee's report, it 
might be important to review the circumstances under which the court 
permitted the exceptions to be thereafter filed, as bearing on the ques- 
tion of the reasonableness of the exercise of such discretion. But was 
there, under the law, such discretion in the Court? The forty-seventh 
section of the Bankruptcy Law provides that trustees shall "set apart 
the bankrupt's exemptions and report the items and estimated value 
thereof to the court as soon as practicable after their appointment." 
Paragraph XVII of the General Orders in Bankruptcy (89 Fed. viii, 
32 C. C. A. xix) is as follows: 

" • • ♦ The trustee shall make report to the court within twenty days 
after receiving the notice of his appointment, of the articles set off to the 
banltrupt by him, according to the provisions of the forty-seventh sectloii of 
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the act, with the estimated ralne of each article, and any creditor may take 
exceptions to the determination of the trustee within twenty days after the 
filing of the report The referee may require the exceptions to be argued be- 
fore him, and shall certify them to the court for final determination at the re- 
quest of either party. • ♦ • »» 

If the time within which such exceptions may be filed rests within 
tlie discretion of the court, the question of exemptions might be ex- 
tended indefinitely, with resultant embarrassment in the settlement 
of the estate, and withholding from the debtor of the immediate bene- 
fit of the exempted property, which, out of a humane policy, is gen- 
erally accorded to him by statute in order that he may not wholly 
be deprived of means of present sustenance for himself and family. 

The Bankruptcy Law saves to the debtor such exemptions as the 
law of the state gives him, and General Order XVII points out the 
manner in which, in case of bankruptcy, the exemptions to the bank- 
rupt shall be set apart. In prescribing a method by which exception 
may be taken to the exemptions as set apart, it fixes a period of 20 
days after the trustee makes report of the exemptions within which 
to take exception thereto. 

When the 20 days have thus passed, and exceptions have not been 
taken, the trustee is warranted in presuming that none will be taken, 
and may then with safety pay over or turn over to the debtor the 
money or property thus reported as exempted to him. In Remington 
on Bankruptcy, vol. 1, § 1082, in commenting on Order XVII as it 
bears on the time of filing the exceptions, it is stated : 

"The creditors In doing so must file their exceptions within 20 days, so 
that the trustee may have It set at rest whether the beneficiaries of his trust 
—the creditors — ^wlU find fault with him In that particular." 

In the General Orders in Bankruptcy are founds some instances 
where a time definitely fixed may be extended by an order of the 
referee or court. In Order XXI, par. 3, on the subject of notice of 
assignment of 'claims, it is provided: 

"If no objection be entered within ten days, or within further time allowed 
by the referee," etc 

In Order XXXII (89 Fed. xiii, 32 C. C. A. xxxi) on the subject of 
discharge or composition, it is provided : 

The creditor "shall file a specification In writing of the grounds of his opposi- 
tion within ten days thereafter, unless the time shall be enlarged by special 
order of the Judge." 

Thus making provision in some instances for extension of time 
beyond that specifically fixed in the order, but leaving unqualified in 
rule XVII the time fixed within which creditors may take exception 
to the trustee's report, would tend strongly to indicate an intention 
on the part of the court which promulgated the General Orders thslt, 
under rule XVII, if the creditor desires to except to the report, he 
must do so within the 20 days so fixed. 

In commenting upon that part of General Order XXXVI (89 Fed. 
xiv, 32 C. C. A. xxxvi), which fixes thirty days as the time within which 
appeals to the Supreme Court may be taken, that court said : 



Digitized by 



Google 



714 229 FEDERAL REPORTER 

"The limitation has the same effect as if written in the statute, and the 
allowance of an appeal on certificate cannot operate as an adjudication that 
it is taken in time. The present appeal was allowed four months 'after the 
Judgment or decree* appealed from and three months after the time to appeal 
had expired/' 

The appeal was dismissed. Conboy v. First National Bank of Jer- 
sey City, 203 U. S. 141, 27 Sup. Ct. 50, 51 L. Ed. 128. 

We perceive no reason why this language is not likewise applicable 
to the time limit as fixed in Order XVII. We are of opinion that 
Order XVII is mandatory in this respect, and that the District Court 
had no discretion to extend the time for presenting exceptions to the 
trustee's report. 

The order of the District Court is therefore reversed, and the cause 
is remanded, with direction to the District Court to enter an order 
den)dng appellee's motion for leave to file exceptions to the trustee's 
report of exemptions to the bankrupt. 



GOOD PINE LUMBER 00. v. DUKE. 

(Oircult Oourt of Appeals, Fifth Circuit February 15, 1916. Hehearing 
Denied March 21, 1916.) 

No. 2787. 

1, Appeal and Ebbor «=»671 — Revhcw — Statutobt Pbovisions. 

Rev. St § 649 (Comp. St 1913, § 15S7), provides that issues of fact in 
civil cases in any Circuit Court may be tried without a Jury whenever 
the parties file a stipulation in writing waiving a Jury, and that the 
finding of the court upon the facts, shall have the same effect as a 
verdict Section 700 (Comp. St 1913, § 1668) provides that when an issue 
of fact is tried without a Jury the ruUngs of the court in the progress of 
the trial, if excepted to and duly presented by a blU of exceptions, may 
be reviewed upon writ of error or appeal, and that when the finding is 
special the review may extend to a determination of the sufficiency of 
the facts fotmd. Held, that where, in an action tried without a Jury, 
there was no agreed statement of facts, or special finding of facts, in 
the record, but only a general finding embodied in the Judgment, assigzUng 
no other reason than that the law and the evidence was in favor of 
plaintiff, only the rulings during the trial presented by a biU of excep- 
tions could be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §S 2867- 
2872; Dec. Dig. <S=!>671.] 

2. Appeal and Ebbob ^=:9l051 — Habmless Ebbob — ^Adicission of Evidence. 

In a possessory action tried without a Jury, the admission of an exhibit 
over the objection that it was an ex parte statement, not made in de- 
fendant's presence, and an attempt to prove a parol sale of real estate, 
never reduced to writing, nor recorded, and was not an authenticated act 
purporting to be a sale, was not reversible error, where aliunde the ex- 
hibit a witness testified substantially to the same facts contained therein, 
and no exception was reserved to his testimony. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. {f 4161- 
4170; Dec. Dig. <&»1051,1 

In Error to the District Court of the United States for the West- 
em District of Louisiana; Aleck Boarman, Judge. 

^s»For other caseg see lame topic A KBY-NUMBBR in all Key-Numbered DicesU ft Indexes 
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Action by John K. Duke against the Good Pine Lumber Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

H. H. White, of Alexandria, La., for plaintiff in error. 
George Wear, Jr., of Jena, La., for defendant in error. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PARDEE, Circuit Judge. [1] This is a possessory action, brought 
in accordance with the laws and practice of the state of Louisiana. 
It was tried before the judge without a jury, the same having been 
waived in writing. The record shows no agreed statement of facts, 
no special finding of facts by the judge, but a general finding, embodied 
in the judgment rendered therein, assigning no other reason than 
that the law and the evidence was in favor of the plaintiff and against 
the defendant. In this state of the record, only the rulings of the 
court during the progress of the case, duly presented by a bill of ex- 
ceptions, can be here reviewed. R. S. U. S. §§ 649, 700 (Comp. St 
1913, §§ 1587, 1668). 

[2] While a mass of evidence, oral and docimientary, is set forth 
in the transcript, only one bill of exceptions was taken, and that was 
to the admission of a certain exhibit, "Plaintiff A," on the ground 
that it was an ex parte statement purporting to be made up by one 
A. M. Duke out of the presence of the defendant, and because it was 
an attempt to prove a parol sale of real estate, never reduced to 
writing nor recorded, and for the further reason that the act was 
not an authentic act purporting to be a sale. Whereupon the judge 
overruled the objection, and limited the evidence to the effect, and 
not the admissibility, of the same. To this bill, by agreement of coun- 
sel and judge, the whole testimony of the plaintiff, John K. Duke, was 
to be attached and made part thereof, and in that testimony the wit- 
ness, aliunde the exhibit, over the objection of defendant, testified 
substantially to the main facts contained therein, to wit, the purchase 
of plaintiff from Elisha Beck in 1876 of the land in controversy, but 
no exception was reserved. 

As the trial was before the judge without a jury, we cannot hold 
that the ruling of the court complained of was reversible error. None 
of the assignments of error are well taken. 

Judgment affirmed. 



THE GRANVILLE R. BACON. 

(Circuit Court of Appeals, Fifth Circuit January 31, 1916.) 

No. 2793. 

Shipping ^=»84(5) — Pebsonal Injubies — Compabative NaaLiQENcx — Amount 

or RSCOVBBT. 

The libelant, a young man 21 years old, was injured in unloading a car- 
go from a schooner, and was In bed 50 days, suffered pain, and was atUl 
suffering pain at the time of the trial. His physician's minimum fee was 
$35a His leg was fractured at the hip, and had been so shortened that 

Q=>For other cases see same topic & KBT-NUMBER in all Kcty-Numbered DigesU ft Indexes 



Digitized by 



Google 



716 229 FBDEBAL RBPORTBB 

he would be a cripple for life, and unable to do the work to which he was 
accustomed, though able to do li^t work. He had been a steady working 
man, hardly ever unemployed, and generally earning $1.75 a day. Held, 
that the facts showed that the District Court's allowance of $1,500 as dam- 
ages was based on a finding that the libelant was guilty of contributory 
negligence, and that he followed the admiralty rule to divide the damages. 
[Ed. Note. — Fbr other cases, see Shipping, Cent. Dig. § 842 ; Dec Dig. 
<8=>84(5).] 

Appeal from the District Court of the United States for the 
Southern District of Florida; Wm. B. Sheppard, Judge. 

Libel in admiralty by Ronald Forsyth against George Bermett, 
master of the schooner Granville R. Bacon. Decree for libelant, and 
defendant appeals. Affirmed. 

Frank B. Shutts, Wm. P. Smith, and Crate D. Bowen, all of Miami, 
Fla., for appellant. 
Eugene O. Locke, of Jacksonville, Fla., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and NEWMAN. 
District Judge. 

PER CURIAM. This is a libel in admiralty to recover damages 
from the schooner Granville R. Bacon for injuries in tmloading cargo. 
The decree of the District Court, without assigning specific reasons 
therefor, awarded $1,500 for damages. 

On the evidence in the transcript, we conclude that the schooner 
was guilty of negligence as charged, and that the libelant was guilty 
of contributory negligence. The evidence shows without dispute that 
the libelant was a young man 21 years of age at the time of his in- 
jury; that he was 50 days in bed and suffered pain, and was still suf- 
fering pain at the time of testifying; that the minimum fee of the 
attending physician was $350; that his leg was fractured at the hip, 
and has been shortened, so that he will be a cripple for life, and that, 
while he may be able to do light work, he can never do the work to 
which he was accustomed; and that he had been a steady working 
man, hardly ever unemployed, generally earning $1.75 per day. 

From this we infer that the sum of $1,500, allowed by the District 
Judge, was based on the finding that, while the schooner was guilty 
of negligence, the libelant was guilty of contributory negligence, and 
that he followed the admiralty rule in such cases, dividing the dam- 
ages. See The Max Morris, 137 U. S. 1, 11 Sup. Ct 29, 34 L. Ed. 
586. 

The decree appealed from is affirmed. 
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FULUNWIDBB v. SOUTHERN PAO. B. CO. OF CALIFORNIA et aL 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1916.) 

No. 263a 

Public Lands <S=5>7(>— Raileoad Land Grants — Construction — Conditions. 

Act March 3, 1871, c. 122, 16 Stat 573, granted lands to the Texas Pacific 
Railroad Company, and provided in section 9 that all such lands not 
disposed ot within three years after the completion of the road should be 
subject to settlement and pre-emption like other lands, at a price to be 
paid to the company, not exceeding an average of $2.50 per acre. Section 
23 authorized the Southern Pacific Railroad Company to construct a 
railroad connecting that of the Texas Pacific Railroad, "with the same 
rights, grants, and privileges and subject to the same limitations, restric- 
tions, and conditions as were granted to said Southern Pacific Railroad 
Company of California" by Act July 27, 1866^ c. 278, 14 Stat. 292. Held, 
that this did not indicate an intent that the rights, grants, and privileges 
given the Southern Pacific Company were to be the same as those given 
the Texas Pacific Company, and did not attach to the grant to the South- 
em Pacific Company the condition of section 9, nor can such a condition 
be read into section 23 because a similar provision was uniformly in- 
serted in railroad land grants during the two or three years preceding 
the grant in question. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. {§ 231, 236; 
Dec Dig. «=»70.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Benjamin F. 
Bledsoe, Judge. 

Action by George S. Fullinwider against the Southern Pacific Rail- 
road Company of California and others. From a decree dismissing 
the bill, plaintiff appeals. Affirmed. 

J. Mack Love, of Los Angeles, Cal., for appellant 

Charles R. Lewers, of San Francisco, Cal, and W. L Gilbert and 

Luther G. Brown, both of Los Angeles, Cal. (Guy V. Shoup, of San. 

Francisco, Cal., of counsel), for appellees. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The appellant brought a suit to compel 
the appellees to convey to him a certain half section of land situated 
within the limits of the congressional grant made to the Southern 
Pacific Railroad Company of California by the act of March 3, 1871 
(16 Stat. 573). The complaint alleged that the appellant tendered the 
railroad company $2.50 an acre for the land and demanded a convey- 
ance of the same, but the conveyance was refused. From the final 
decree of the court below, dismissing the bill for want of equity, the 
present appeal is taken. 

The act of March 3, 1871, contained, a grant of lands to two rail- 
road companies : First, to the Texas Pacific Railroad Company, which 
was incorporated by the act; and, second, to the Southern Pacific 
Railroad Company of California, a corporation which had received 
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a prior land grant in 1866. The main purpose of the act was to aid 
the Texas Pacific Company in the construction of a railroad from 
the eastern line of Texas, through El Paso and Yuma, to ship's chan- 
nel in the Bay of San Diego. At the end of the act, and in section 
23 thereof, is found the grant to the Southern Pacific Railroad Com- 
pany of California, in words as follows: 

"That, for the purpose of connecting the Texas Padflc Railroad with the 
city of San Francisco, the Southern Pacific Railroad Company of CaUfomla 
Is hereby authorized (subject to the laws of California) to construct a line of 
railroad from a point at or near Tehachapa Pass, by way of Los Angeles, to 
the Texas Pacific Railroad at or near the Colorado river, with the same rights, 
grants and privileges, and subject to the same Umltatlons, restrictions, and 
conditions, as were granted to said Southern Pacific Railroad Company of 
California, by the act of July twenty-seventh, eighteen hundred sixty-six: 
Provided, however, that this section shall in no way affect or impair the 
rights, present or prospective, of the Atlantic & Pacific Railroad Com- 
pany or any other railroad company." 

The appellant predicates his cause of action upon the provisions of 
section 9 of the act, whereby there was imposed upon the grant to the 
Texas Pacific Railroad Company the following condition : 

''And provided further, that all such lands, so granted by this section to 
said company, which shall not be sold, or otherwise disposed c^, as provided 
in this act, within three years after the completion of the entire road, shall 
be subject to settlement and pre-emption like other lands, at a price to be 
fixed by and paid to said company, not exceeding an average of $2.50 per 
acre for all the lands herein granted/' 

There is no similar provision in the grant to the Southern Pacific 
Railroad Company of California, but the appellant contends that in 
section 23, which authorizes the construction of a railroad by the 
Southern Pacific Railroad Company of California, the intention of 
Congress is expressed to impose upon that company the same limita- 
tions and conditions that were imposed by section 9 upon the Texas 
Pacific Railroad Company, and that that intention is evidenced by 
the use of the words "with the same rights, grants and privileges," 
and that Congress thereby intended that the rights, grants, and priv- 
ileges given to the Southern Pacific Company were to be the same as 
those given to the Texas Pacific Company, and thus attached to the 
grant 3ie conditions contained in section 9; and the appellant contends 
that the words which immediately follow that clause, "and subject to 
the same limitations, restrictions, and conditions," are to be severed 
therefrom and associated with a wholly different subject-matter, to 
wit, the grant to the Southern Pacific Company by the act of Con- 
gress of July 27, 1866 (14 Stat. 292, c. 278). We are unable to un- 
derstand the ratiocination by which such a conclusion is reached. 
Section 23 is plain, clear, and unambiguous, and leaves no room for 
construction, and there is no room to doubt that Congress thereby 
granted lands to the appellee with the same rights, grants, and priv- 
ileges, subject to the same limitations, restrictions, and conditions, as 
were the lands granted by it to the same company by the act of July 
27, 1866. 

We find no merit in the contention that the conditions specified in 
section 9 should be read into section 23, for the reason that such 
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provisions were uniformly inserted in the grants which Congress had 
made in aid of the construction of railroads, in the two or three 
years which preceded the date of the grant in question, and that 
those grants and this should be construed in pari materia. Statutes 
are in pari materia which relate to the same persons or. things, or to 
the same class of persons or things. Those various railroad grants 
were not in pari materia. They did not relate to the same persons or 
things, or to the same class of persons or things. Each grant was 
distinct in itself, and each grantee was distinct from the others. The 
grantee of one of those grants, in order to ascertain the nature of the 
rights and privileges conferred upon it, was not bound to refer to any 
other grant or act of Gongress. Again, the rule of pari materia is a 
rule of construction only, and is resorted to for its assistance in de- 
termining the meaning of a doubtful statute. It has no application 
where the language of the statute is, as in the present instance, clear 
and unambiguous. 
The decree is affirmed. 



DAYTON ENGINEERING LABORATORIES CO. et al. V. SIDNEY B. 
BOWMAN AUTOMOBILE CO. 

(Circuit Court of Appeals, Second Circuit December 14, 1915.) 

No. 74. 

Patents ^=»328 — ^Validity and Infbingbhent — ^Means fob Opebatino Mo- 
TOB Ykhici^es. 

The Coleman patents, No. 745,157, claims 3, 7, 9, 12, 17, 18, and 20, 
and No. 842,827, claims 2, 3, 7, and 9, all relating to means tor operating 
motor yehicles, held not anticipated, yalid, and infringed. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Dayton Engineering Laboratories Company 
and another against the Sidney B. Bowman Automobile Company. 
From the decree, both parties appeal. Modified and affirmed. 

This c-4iuse comes here upon cross-appeals from a decree entered in a patent 
infringement suit Two patents are involved. The first is No. 745,157, issued 
November 24, 1908, on appUcation filed February 11, 1901, to Clyde J. Coleman 
for "means for operating motor vehicles." The second is No. 842,827, issued 
January 29, 1907, on appUcation filed February 11, 1901, to the same patentee 
for "means for operating motor vehicles." 

The District Court, in disposing of the first patent, held that claims 3, 7, 12, 
17, and 20 were vaUd and infringed. Complainants appeal because a like find- 
ing was not made as to claims 9, 18, and 24. Defendant appeals, assi^ng er- 
ror in finding that any of the claims are valid ; also in finding that the five 
first enumerated above were infringed. 

In disposing of the second patent the District Court held that claims 2, 3, 7, 
and 9 were valid, but not infringed. Complainants appeal because the court 
did not find infringement of these four claims, and also because the court did 
not find that claims 19 and 26 were vaUd and infringed. Defendant appeals 
because the decree did not affirmatively declare that claims 19 and 26 were 
invaUd. 

The opini on of Judge SaAbom will be found in 220 Fed. 927. 

^=>For otiier cases see same topic A KEY-NUMBER in all Key-Numbered Digests ft Indexea 
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Livingston Gifford, Drury W. Cooper, and J. B. Hayward, all of 
New York City, for complainants. 

C. Schuyler Davis and Famum F. Dorsey, both of Rochester, N. 
Y. (Edmund Wetmore, of New 'York City, of counsel), for defend- 
ants. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). As 
is apparent from the circumstance that both applications were filed 
on the same day, these inventions deal with a single subject-matter; 
the earlier patent being concerned more particularly with its mechani- 
cal side, and the later patent with its electrical side. A simimary of 
what the patentee sets forth as his invention is found in a statement 
at the beginning of the specification of the first patent — in part re- 
peated and continued in the specification of the second patent After 
stating that his invention relates to motor vehicles with internal com- 
bustion engines, which are nonstarting, the patentee says : 

"According to my inyention means are provided for starting the engine upon 
the application of power thereto and for utiUzing the power of the engine 
when the engine is self-actuated for the purpose of storing energy, these 
means and the engine being connected by differential connecting devices and 
according to my invention these means comprise a motor dyamo so connected. 
* * * My invention also includes provision for the discontinuance of tlie 
starting motor after the engine has been started, so that such starting motor 
has only to perform the work of starting the engine. • • • An electric 
motor is the auxiliary starting means, receiving its current from a storage 
battery, or other suitable electric storage means * * • and the motor, 
when self-actuated, starts the engine and is an auxiliary motor, and when 
actuated by the engine at a predetermined speed will act as a dynamo and store 
up electric energy in the storage means. Means are also provided whereby the 
speed of the motor controls ccmnections which adapt it to the change from a 
motor Into a dynamo, so that upon the attainment of the predetermined speed 
this change will be effected automatically. My invention further consists in 
the provision of means whereby a starting tonque of maximum force may be 
employed ; and my invention further consists in the provision of means for 
controlling the speed of the engine, so that it will drive the motor at a con- 
stant speed." 

In motor vehicles of this type a storage battery is commonly found 
which subserves several purposes, such as ignition, lighting, etc. An 
electrical machine is also found which, when the car is running, gen- 
erates energy for the same purposes ; also for keeping the storage bat- 
tery charged. Sometimes there are found two of these machines, one 
for starting the engine, the other for the other purposes above stated. 
Occasionally the electric machine is utilized to supplement the internal 
combustion engine as a driving power to propel the car. 

Since internal combustion engines cannot start themselves, various 
means have been employed to set them in motion — a hand-operated 
crank, a compressed-air motor, a gas motor, a powerful spring, an 
electric motor, or what not. These Coleman patents are concerned 
with a single electric motor, which, through electric power supplied 
by the storage battery, acts to start tlie engine, and which, after the 
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engine starts, ceases to act as a motor, but becomes a dynamo generat- 
ing electricity to recharge the battery or to be otherwise used. 

The necessities of car construction require the use of a small elec- 
tric motor, of limited power. The engine to be started requires the 
exertion of a force greater than such motor would give out, unless 
its strength were in some way multiplied. This multiplication is se- 
cured by Coleman in two ways : A gear wheel of small diameter at- 
tached to the motor shaft meshes with a gear wheel of large diameter 
attached to the engine shaft. The small motor dynamo is thus given 
a high leverage. At the same time through certain field connections, 
automatically controlled, there is a field of high intensity created while 
the engine is being started. In that way the power of tiie small motor 
dynamo is able to overcome the resistance opposed to it and set the 
engine in operation. When the engine "fires" — ^i. e., starts in operation 
— it does so suddenly, increasing at once from the few revolutions per 
minute at which it ran under tl^ applied power of the motor dynamo 
to many times that number of revolutions resulting from the abrupt 
application of its own power. 

To meet this changed condition, which would produce disastrous 
results that need not be recited, the parts are so arranged that, as soon 
as the engine's own speed overruns that of the motor shaft, certain 
automatic clutches put the differential gearings out of business and 
brii^ into play other gearings, which will cause the engine to drive 
the dynamo at a rate of speed not high enough to cause evil results. 
Similarly, when this sudden jump in speed of the engine occurs, an 
automatic switch shifts the field connections, so as to produce a field 
of less intensity for the dynamo for charging operation. When the 
engine is running at comparatively high speed, driving the motor d3ma- 
mo accordingly (it should be noted that the latter rotates always in 
the same direction), the electric current therefrom is strong enough 
to overcome the opposed voltage of the battery, and current flows 
into the battery. Should the speed of the engine be reduced stifli- 
ciently, it might happen that the voltage of the battery would overcome 
the voltage of the dynamo, in which event the storage would lose cur- 
rent, instead of string it. This is provided for in Coleman's device 
by a further arrangement of switches and connections, whereby, when 
the engine is running so fast that it could force current back into the 
battery, it doses a switch, thus making a circuit through which to 
force the current into the battery ; but, when it is running slow, con- 
nection with the battery is broken, so tliat ncxie of the already stored 
current flows back. 

As this brief synopsis indicates, we are dealing here with a com- 
plicated structure, involving not only the applicatimi of mechanical 
devices, but also the regulation and control of electric currents to ac- 
complish varying results. The patents in suit are lengthy docu- 
ments. Although the cause was tried in open court, the record of 
the testimony fills more than 700 printed pages. There are many 
patents introduced from the prior art. To present the whole matter, 
even in a compact form, would expand this opinion to an imx-dinate 
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length; but even then the discussion would be concerned almost en- 
tirely with facts, interesting possibly to the parties, but of no use in 
facilitating the determination of some other patent controversy. More- 
over, the District Judge has written a very full and careful opinion, 
and the points on which we agree with him are more numerous than 
those on which we disagree. It seems, then, sufficient to indicate those 
on which we concur, briefly stating why the argument to reverse his 
findings is not found persuasive, and also to indicate those touching 
which we differ from him, briefly stating in what respect we think the 
record does not sustain his conclusions. 

Upon the testimony Judge Sanborn held that Coleman had proved 
the dafe of his invention back to September, 1899. This finding is 
attacked by defendant, but we think it unnecessary to discuss it. The 
finding affects only the first patent, shutting out from the prior art 
two English patents to Lanchester— one for an air starter, No. 12,245 
(July 25, 1900) ; the other for an ignition patent. No. 20,570 (Novem- 
ber 28, 1900). In our opinion neither of these patents negative in- 
vention in Coleman. The air starter operates on a different princi- 
ple, the driving direction is reversed, and the automatic devices of 
Coleman are lacking. The other Lanchester patent is for an improve- 
ment in electric ignition arrangements for gas motors, viz. to secure 
a constant potential in the magneto which produces ignition and to 
drive the magneto at sufficient speed when cranking. It does not deal 
at all with die problem of starting a powerful engine with a small 
electric motor and thereafter regulating matters so that evil results 
will not ensue. All that Lanchester says about starting is contained 
in the statement, at the end of the specification, that his device might 
be used to operate the starting handle shaft through independent train 
of gearing with a clutch properly of the positive type. There is noth- 
ing to indicate that Lanchester ever did this; certainly the device 
he shows would need to be radically changed to effect such result 
He gives not the slightest indication as to what changes he would 
make. His patent is another instance of the "prophetical suggestions" 
found in many English patents, which have been held not to bar the 
field to inventors who by time, thought, and experiment devise nneans 
to fulfill the prophecy. Westinghouse Company v. Great Northern, 
88 Fed. 258, 31 C. C. A. 525. 

Another patent in the prior art is Gibbons & Wilcox, U. S. 581,816 
(May 4, 1897). It deals with spring starters, an art which presents 
different problems from those confronting Coleman, and solves its 
own problems in a way different from that in which Coleman solved 
his. 

Another patent set up as anticipating Coleman's first patent is 
Melvin, U. S. 688,262. In this there is a large electric motor, which 
propels the vehicle and, in addition, a gas engine which can be used 
to contribute to the driving power and also to run the electric motor 
to charge the batteries, "when the carriage is moving at a compara- 
tively slow speed or * * * when the carriage is stationary." The 
circumstance that the electric motor in Melvin was itself so powerful, 
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being the main driving device, eliminated one element of Coleman's 
problem. We find nothing in Melvin which anticipates Coleman. 

Of course as frequently happens with combination patents, various 
elements of the combination are found separately in various prior art 
devices combined with other elements to solve other problems ; but in 
the citations against this first patent, and we have referred to the 
principal ones, we do not find the combination by which Coleman 
solved the various problems (dilemmas, as complainant's counsel calls 
them) that presented themselves when he undertook to use a single elec- 
tric motor dynamo to start his gas engine, when energized by a storage 
battery, and afterwards, while running in the same direction, to charge 
the battery, under conditions which would make the charging continu- 
ous (i. e. without set-back when the main engine slowed), and to do 
this automatically except for the driver's single push on a button or 
pull on a lever. 

Infringement of the first patent seems quite clear to us; indeed, 
defendant concedes that claims 3, 17, and 18 are infringed, if valid. 
Except perhaps for claim 24, which is somewhat obscure, we think 
defendant's device is covered by them, unless other patents (to be re- 
ferred to later) require them to be very narrowly construed, a con- 
clusion which we do not reach. The decision of the District Court 
holding claims 3, 7, 12, 17, and 20 valid and infringed is affirmed. 
That court did not discuss claims 9, 18, and 24. If 12 be valid and 
infringed, so is 9; if 17 be valid and infringed, so is 18. The differ- 
ences between these two sets of claims is merely verbal. The decree 
is therefore modified, so as to find claims 9 and 18 valid and infringed. 

As was said above, the first patent, although it brings in some of the 
electric elements, is more particularly concerned with the mechanical 
side of the invention; the second patent is more particularly con- 
cerned with the electrical side. In former opinions of this court the 
difference between these two branches of the inventive art has been 
pointed out. When electric forces are a prominent feature of any 
patent, the gentlemen retained by the opposing parties, who have 
made a life study of those forces, present elaborate theories, which 
a person, untrained as they have been, finds it very difficult to follow, 
and ususdly impossible to reconcile. AH that can be done is to weigh 
one expert argument against the other and hold as close as may be 
to what was actually published to the world in the particular state- 
ments of the patents and publications which make up the prior art. 

There is much of such testimony in this record, and the District 
Judge apparently was particularly impressed by the argument of de- 
fendant's expert to the effect that Coleman unfortunately discarded 
all prior art as to variable speed lighting; that in consequence the 
real problem was not what he conceived it to be ; that such problem 
was to utilize the variable dynamo speed train-lighting system to the 
variable speed engine and djmamo; that Coleman either dodged this 
problem, or thought he could get something better in his own way; 
and that the Coleman patents would substract from rather than add 
knowledge to the art. In consequence the claims of the second patent 
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were so construed below that defendant's device was held not to be 
covered by them, although they were held to be valid and to read upon 
that device. 

This theory is very skillfully presented in defendant's expert tes- 
timony and in its brief ; with equal skill it is controverted in the tes- 
timony of complainant's expert and in its brief. The impression pro- 
duced upon our minds from a study of this controversial literature is 
that the proposition that the problem before Coleman was not what 
he thought it was is not sustained. Summarizing from complainant's 
brief, the problems which Coleman thought he had to deal with were 
these: To start a powerful internal combustion engine by a small 
electric motor, which would not be able to start the Engine unless its 
applied power was increased; this increase he secured by a differen- 
tial gear and a magnetic field of high intensity. When the engine 
was started so that it '*fired," running up quickly to many revolutions, 
to provide against these revolutions being multiplied in the electric 
motor now running as a dynamo; this protection he secured by his 
overrunning clutches and consequent shift of gears, and the change of 
connections which threw out the field of high intensity. To prevent 
the storage battery from losing power while the motor dynamo was 
running at a rate of speed not sufficient to overcome the voltage from 
the battery ; this he did by an automatic switch which cut the battery 
out of circuit, as soon as the lever or push button which applied elec- 
tric force to start the engine was released. To restore the battery to 
circuit as soon as the dynamo motor was running fast enough to force 
voltage into the battery; this he accomplished by another automatic 
switch. To prevent possible injury to the battery by too high or ex- 
cessive speed in running of the engine and dynamo; this he accom- 
plished by limiting the speed of his engine through a governor which 
prevented it from rising above a predetermined amount. To prevent 
the battery voltage from discharging when a slowing down in speed 
(e. g., imder traffic conditions) made the dynamo voltage too feeble 
to resist such discharge; this he accomplished by automatically break- 
ing connections. 

Whatever other problems there were to be solved — for instance, deal- 
ing with an engine which is tied down to no predetermined running 
speed, an unlimited "variable speed engine" — seems to us unimportant. 
Equally unimportant is it whether Coleman did not know of their 
existence, or did know of them and "dodged" them. The thing to be 
considered is: Did these problems confront him? Did he show how 
to solve them? And is his solution a useful one? If these three ques- 
tions are answered in the affirmative, the circumstance that his inven- 
tion is susceptible of improvement will not defeat it ; and if his inven- 
tion is utilized in dealing with some other problem, accomplishing its 
purpose in substantially the same way, infringement will not be avoid- 
ed by the slight changes necessary to adapt it to solve such other prol>- 
lem, although the changes may be themselves patentable. 

We feel no hesitancy in answering these three questions in the affirm- 
ative. It is next in order to examine the patents of the prior art to 
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see if they require such a disallowance or curtailment of the claims 
by which Coleman has sought to protect his invention that infringe- 
ment of them cannot be found in defendant's device, upon which cer- 
tainly they read. Two only need be referred to : Washburn and Mun- 
son. This does not mean that the others (Patton, Greengrass, etc.) 
have been overlooked ; no motion for reargument need be made on the 
tiieory that they were not read and considered. 

Washburn— U. S. 550,002, November 19, 1895— is for a self-pro- 
pelling vehicle, boat, etc. His invention is to provide a system of 
propulsion in which may be employed a prime mover, which will serve 
to rotate or assist in rotating the driving shaft or axle and also and 
at the same time serve to operate a dynamo electric machine and gen- 
erate electrical energy, which is stored in an accumulator (battery); 
the parts to be so combined that the stored energy will be utilized in 
rotating the shaft by the automatic transformation of the dynamo into 
a motor whenever the electro-motive force of the accumulator exceeds 
the opposing force of the dynamo. Both motors are used to propel the 
vehide, but Washburn also states that he may start his gas engine 
(m the event a gas engine is employed) by connecting his electric motor 
to the battery. He says nothing about increasing the field intensity 
to make it operative ; the relative size of the two motors was such 
that Coleman's first problem was not presented. Elsewhere he states 
that: 

'If for any reascm the combined power of the prime mover and electric 
motor Is insufficient to move the car, a riieostat in the field circuit of the 
dynamo motor is adjusted so as to strengthen the field." 

Apparently this is a hand-operated rheostat. Such a use of rheostats 
to effect intensities was well known in the art We fail to find in 
Washburn any suggestion of the problems with which Coleman dealt, 
and certainly no proposed solution of them. We cannot concur in 
the conclusion of Judge Sanborn that this patent "shows Coleman*s 
fundamental idea." 

Munson— U. S. patent No. 653,199, July 3, 1900— points out the 
inconveniences which result in the case of an electrically propelled ve- 
hicle when its storage batteries nm out and it is necessary to go to a 
power station to have them recharged. His object was: 

'*To provide a combined electric and vaiKV Tehide, the electric motor there- 
of being employed to propel the vehicle, and the engine to be employed to drive 
said motor as a dynamo, for the purpose of replenishing the batteries at times 
when the Tefaicle Is still, as when in the bam or waiting in the road,** 

Another object is to provide means — 

"whereby, after the engine is started to charge the batteries, it may be left 
unattended and the engine will be aatomatlcally stopped when the battery is 

fully chaiged." 

This "means'* consists of two different field windings, controlled 
by two switches /, and /, both hand switches. Without going into 
the details of the patent it is sufficient to say that it does not deal with 
the problems Coleman had to dispose of, and, of course, does not scAvt 
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them. We cannot agree with the District Judge that it discloses the 
fundamental idea of Coleman's combination. 

So much of the decree as holds claims 2, 3, 7, and' 9 to be valid is 
affirmed. The District Judge found that claim 7 reads on defendant's 
apparatus — the other three claims above enumerated do so equally — but 
he imposed limitations upon those four claims because he was satis- 
fied that Washburn and Munson disclosed the fundamental conception 
of Coleman's invention. Since we do not so construe these two prior 
patents, the limitations are not to be imposed. It would needlessly ex- 
pand this opinion to take up, piece by piece, the elements of defendant's 
machine and point out the particular language of each claim v^rhich 
covers it; we do not understand that defendant contends that, con- 
struing the claims as we do, they are not infringed. But, if he does, 
it will be sufficient to say that we do not agree with him. 

We do not think it necessary to discuss claims 19 and 26, about 
which the District Judge made no finding. The disposition made of 
the other claims sufficiently disposes of the concrete controversy pre- 
sented by the device now before us, and therefore the application to 
declare those two claims invalid is denied, without expressing about 
them specifically any opinion which will interfere with their interpreta- 
tion when some other device which requires such interpretation may 
be the subject of controversy. 

The decree of the District Court is modified as above indicated, 
and, as modified, is affirmed, with costs to complainant 



GAMMONS et al. v. CAPIAIN et aL 

(Circuit Court of Appeals, Second Circuit January 11, 1918.) 

No. 150. 

Patents <&»328 — VAUDrrr and Infringement — ^Machine fob Sewing Sweat- 
bands INTO Hats. 

The Gammons patent, No. 747,063, for a machine for sewing sweat- 
bands into hats, claim 4, was not anticipated and discloses patentable in- 
Tention ; also held infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by W. P. Gammons, Jr., and F. W. Cole, Incorporated, 
against Samuel W . Caplain and Hyman Goldman, copartners as Cap- 
lain & Goldman. Decree for complainants, and defendants appeal. 
Affirmed. 

The following is the opinion of Hough, District Judge : 

Final hearing in equity. Action on patent 747,963, granted December 29, 
1003, to Gammons et al., for a machine for sewing sweatbands into hats. De- 
fendants are alleged to infringe claims 4 and 7, by using a machine made un- 
der patent to Knight & Bauer, 1,138,669, dated May 11, 1915. 

The art of sewing sweatbands in hats by machinery is confessedly not new ; 
In it there seems to be no room for a pioneer invention. Accordingly plaln- 

^=;»For otiier cases see same topic & KET-NUMBER in all Key-Numbered Digests ft Indexes 
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tiffs do not profess to have wrought a mechanical revolution, nor to be enti- 
tled to the widest range of equivalents. A machine for this purpose is want^ 
ed only by large manufacturers, and it must be as simple as Is consistent with 
accuracy and speed, for the machine is ordinarily operated by workers with 
no mechanical education. It would be a waste of elfort to describe in detail 
the organization either of the type of machine under consideration or of the 
special combinations used by the parties hereto. The arrangement and cor- 
relation of parts is complex, and yet so easily seen in mechanical drawings, 
that no words of mine can make them clearer, while the questions upon which 
decision herein depends, are easily stated without any preface of technical 
descriptioiL 

There is no mechanical subdivision of plaintiffs' machine which cannot 
be found in a device of the prior art, doing the same thing that it does for 
plaintiffs, and contributing to the same result as they seek for. But it does 
not follow that the elements of claim i are therefore old, — in any true sense of 
that word. 

Feed and presser wheels, hat supports and pressor arms, needles and needle 
ways, and also adjustments for all these machine parts, were known; but a 
verticfiUy adjustable feed wheel, in combination with an adjustable hat sup- 
port, and a presser arm (bearing its appropriate wheel) movable both vertical- 
ly and horizontally, is not only new in combination, but in some of its ele- 
ments. As this has been substantially admitted by defendants' expert (ITlint, 
cross-question 230) I need dwell upon it no further. 

The merit of the plaintiffs' organization is its quicicness In operation — ob- 
tained principally by the double movement of the presser arm — without loss 
in accuracy ; the adjustability of both hat support and feed wheel being ob- 
tained by visible and easily handled parts. The necessity or reason for ad- 
justability has, I think, an important bearing on this case. In all the sewing 
machines brought to my attention herein, the needle is (so to speak) a fixed 
point ; the rest of the apparatus moves or may move in order to get work to 
the needle, which is the ultimate worker. 

Presser and feed wheels, hat support and needle way, must be so correlated 
or arranged with reference to each other that the needle will pass at just 
the proper depth through the edge of felt projecting from the narrow passage 
between the two wheels, and after piercing the felt will truly enter the needle 
way, which in the organization of both plaintiffs and defendants is on the 
doubly movable presser ann. Not all hats are of the same thickness or qual- 
ity of felt, and therefore do not under identical conditions present the same 
kind of edge; nor will any frequently moved and intentionally movable ap- 
paratus of bolts, shafts, nuts, etc., always remain true under the strain of 
operation. It follows that any serviceable machine of this kind must have 
means provided for readjusting the parts in relation to the needle, as change 
in material sewed or wear and tear requires. 

Since the needle way is upon the presser arm, it is evident that the relation 
of that element to the needle can be meddled with cmly by skilled men ; there- 
fore the natural adjustments for operator or ordinary mechanics are by and 
through hat support and feed wheel, which must always coact with refer- 
ence to the needle, in order to produce at the right place (a very small place) 
the felt edge for the needle. 

^ Claims In suit are as follows: 

4. In a hat-sewing machine, a casing, a 7. In a hat-sewing machine, a casing, a 
feeding wheel, means for yertlcally adjust- feeding wheel, a semicircular hat support, 
Ing said feeding wbeel, an adjustable hat a presser arm provided with a presser 
support, a horizontally and yertlcally moT- wheel, the presser wheel acting against the 
able presser arm provided with a wheel en- serrated face of the feeding wheel, a horizon- 
gaging the face of the feeding wheel, a tally reciprocating needle, a loop taker trav- 
borizontal reciprocating needle, and a eling obliquely across the path of the needle 
needle way above the presser wheel to re- and adapted to carry the loop, a block on the 
ceiye the needle, substantially as set forth, presser arm provided with a needle way and 

a guide for the sweat band, and a nose on 
one side of the block guiding the fold and 
having a cord and leather guide, substan- 
tially as set forth. ' 
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Plaintiffs effect this result by adjustable feed wheel and hat supports, and 
both must be adjustable, unless the machine is to lose efficiency; and the 
same comment is obvious as soon as defendants' organization is understood. 
But it is not necessary that both feed wheel and hat support shall be alike 
easily and quickly adjusted, and in plaintiffs' machine it is the feed wheel 
whose position can be changed by the operator, and the hat support that re- 
quires the presence of a workman with a screwdriver; but no such detail is 
introduced into the claims. The fourth claim reads with ease upon defend- 
ants' apparatus, if (as is vigorously denied) it contains a vertically adjustable 
feed wheel. If this wheel is not vertically adjusted, it has no adjustment^ 
at all, and is (as above shown) an inferior device, in theory at least 

Counsel assert that defendants' feed wheel and needle are by intention in 
"permanent fixed relation." This would be true if machines never got out of 
order, and needed no adjustment or readjustment ; but, when the Exhibit De- 
fendants' Machine is examined, the feed wheel is found in the position de- 
termined by the assembling mechanic, and fixed by a sleeve with a hexagon 
top threaded upon a bracket and provided with a set screw. This construction 
fairly Justifies the comment made that the plea of so expensive a device "be- 
ing merely a convenience in assembling is not worthy of serious considera- 
tion." In short, defendants' feed wheel ought to be adjustable, perhaps not 
often, nor easily, but still capable of adjustment, for the benefit of the ma- 
chine; it is as matter of fact so capable, therefore I believe it was intended 
to be adjustable. The truth is defendant has simply transferred the easy, 
usual, operator's adjustment from feed wheel to hat support, and the slower 
mechanic's adjustment from hat support to feed wheel; as the claims are 
drawn this obviously is insufficient to avoid infringement 

As is usual in litigation over patents of a crowded art, defendants have laid 
before me a portentous list of old inventions, for purposes to be Inferred from 
experience, rather than understood from pleadings and evidence. After Mr. 
Flint's admission above referred to, one might be justified in relying upon the 
presumption of invention attaching to the grant, and passing them by alto- 
gether. One reference, honestly relied on, is better than a hundred from 
which may be culled here one idea and there another, in the hOQe that inven- 
tion may be denied to any compound or combination of the same. The only le* 
gitimate use of such a multitude of old patents is to impress upon the technical 
ignorance of the court the small remaining field of invention. This last im- 
pression I acknowledge, and have, it is thought not gone beyond the narrow* 
est limits ot mechanical equivalence. 

As to anticipation one statement of brief needs comment Richard, 252,799, 
is for a hat sweat sewing machine, and it is said that Richard's organization 
is that of the fourth claim in suit "except only this hat guide" — i. e., hat 
support. It is possible (after a fashion), to sew on Ganmions' machine with- 
out a guide; therefore it is argued that the addition of a guide is aggrega- 
tion not invention. The premises of this conclusion are false. Richard's or- 
ganization is not Gammons', unless a man with a wooden peg for a leg is 
physically organized as is the same man after substituting for his peg a mod- 
ern artificial limb. But further, I cannot agree that adding to Richard's 
machine a hat support which performs a function in co-ordination with the 
old elements is aggregation. 

There is one further style of argument here advanced, and expected, viz. 
that plaintiff's patent must be restricted to the exact form shown, wherefore 
defendants rotatable hat support, and transference of place of ordinary ad- 
justment from feed wheel to hat support, plus the change of place of impact 
of feed on hat, prevent infringement. These arguments seem to me to mistake 
accidents for substance; the patent contains claims (not in suit) that could 
be escaped in the way suggested, but in claim 4 plaintiffs patented a combina- 
tion of parts which function in a certain definite manner, and do so by co- 
ordination. That combination is new — a fact which disposes of the argument 

Finally, defendants appeal to the file wrapper, and there discover what Is 

*Tlii8 word \b used as meaning the Intended relative positioning of the parts of a fin- 
ished product; not an original and unchangeable arrangement made in mannfacture. 
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called in argument a "disclaimer" of any structure wherein the "folding and 
feeding" of the hat are not done by "one element" alone, viz. the feed wheel. 
It Is I think true that the examiner pressed the patentee pretty hard on this 
point, and was wrong In so doing in my opinion. Yet he passed claims (in 
suit) containing no such limitation, and In so doing he was (perhaps Inad- 
rertently) In my opinion right Plaintiffs may take a decree on the fourth 
daim. 

The seventh claim is one of those above referred to, which are so drawn as 
to greatly restrict the scope of the combination shown. Even if the words 
"semicircular hat support" do not let defendants escape, It is a fair inquiry 
whether the state of the art did or did not permit as a patentable combina- 
tion the union of any style of needle way, cord guide, and nose with the press- 
er arm. There have been needle ways on the arm since (at any rate) Boland 
(reissue 9,586, February 22, 1878), and I cannot think it invention to place 
the other adjuncts of sweat band sewing at the only place they would be of 
service, viz. near the needle way. If I am wrong in thinking tiiat, so far as 
claim 7 adds to the ccxnbinatlon of claim 4, it is invalid, it seems to me dear 
that the art was in such shape that any combination would have to be re- 
stricted to the exact form shown in the application. 

Defendants do not use that form, but a separate piece of thin resilient met- 
al, not Integral with the block, and thereupon place their guides for band and 
oord. It is true that merely making in two parts what was designed in one 
will not avoid the claim under consideration, but, when it is seen that plain- 
tiffs also have commercially used and are using this same plan of construc- 
tion, I am persuaded that the thin metal, nonlntegral construction is a dif- 
ferent thinff from that shown in the patent. It being impossible, as I think, 
for plaintiffs to lawfully daim monopoly on all guides on blocks placed upon 
presser arms, it is my opinion that defendants do not infringe the seventh 
daim, even If it is valid at all. 

In considering this case, I have felt Justified in applying to Knight & Bauer 
(and defendants stand in their shoes) the same treatment as was awarded 
to defendant in the recent decision in Brunswick &, Co. v. Wolf, 222 Fed. 916, 
138 C. C. A. 396. The real defendants here learned what they knew about hat 
sweat machines from the Gammons, whose name appears frequently in the 
lODg list of patents above referred to. Having left the €tommons connection, 
they have tried to beat a successful Gammons patent. As to claim 4, I do not 
think they have succeeded, and decree will be entered accordingly, with costs. 

Herbert H. Dyke, of Newark, N. J., and John D. Morgan, of New 
York City, for appellants. 

William A. Redding and William B. Greeley, both of New York 
City, for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The plaintiff appellee is a corporation en- 
gaged in the manufacture of machines under the Gammons patent 
granted December 29, 1903, for a machine for sewing sweatbands into 
hats. The defendants are charged with infringing claim 4 of this pat- 
ent, which is as follows : 

"In a hat-sewing machine, a casing, a feeding wheel, metgis for vertically 
adjusting said feeding wheel, an adjustable hat support, a horizontally and 
vertically movable presser arm provided with a wheel engaging the face of 
the feeding wheel, a horizontal reciprocating needle, and a needle way above 
the presser wheel to receive the needle, substantially as set forth." 

Judge Hough, while conceding that it was old in the art to sew 
sweatbands into hats by mechanical means, was of the opinion that 
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claim 4 disclosed a new combination which contains a vertically ad- 
justable feeding wheel, an adjustable hat support and a vertically and 
horizontally moving presser arm, together with the other elements 
as stated in the claim. The machine is so complicated and deals with 
so many minute parts each performing an important function in the 
completion of the hat that anything like a minute description of the 
machine and its operation would accomplish no good result even if it 
could be done with accuracy. Suffice it to say that the result accomplish- 
ed by the machine can be seen by the examination of almost any so- 
called "soft hat," the object being to attach the sweat leather to the 
hat so that the stitches cannot be observed on the outside of the hat 
above the brim. The great saving of time over the handmade method 
will be appreciated when it appears that a dozen hats may be stitched 
by a skilled operator in six minutes, which includes the placing of the 
hats in the machine and the removal therefrom; so that a single hat 
may be stitched in about thirty seconds. A skilled operator can turn 
out 35 dozen hats per day. 

' Efforts had previously been made to construct machines to do this 
work but they were all crude and unsatisfactory attempts which never 
went into extensive use. Some of the alleged anticipations do not be- 
long to the hat making art at all ; others omit important elements, but 
we are of the opinion that the skilled mechanic with all the defendant's 
references before him, assuming them to be relevant, could not con- 
struct the machine of the Gammon patent. It required the skill of 
the inventor to do this. 

It is unnecessary to add further to what is said in the opinion of the 
District Judge with whom we agree upon the questions of patentability 
and infringement. 

The decree is affirmed. 



MINER V. T. H. SYMINGTON CO. 

(Circuit Court of Appeals, Seventh Circuit October 5, 1915. Rehearing 
Denied January 14, 1916.) 

No. 2169. 

1. Patents ^=»328 — Vaudity and Invention — ^Draft Rigging fob Railiioad 

Cabs. 

The Emerick patent, No. 693,643, for a draft rigging for railroad cara, 
was not anticipated, and although of narrow scope discloses patentable 
invention, in that the device affords more simple, easy, and efficient means 
for removal of the parts for the making of repairs than those of the 
prior art; also held infringed. 

2. Patents «=>73 — ^Anticipation — Prior Patent. 

Whether an alleged anticipating patent was a part of the prior art 
depends, not on priority of invention, but on whether the invention of the 
later patent was made prior to the issue of the first patent. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 64; Dec. I>ig. 
«8=»73.] 

^ss>For other cases see same topic A KEY-NUMBBR in all Key-Numbered Digests A Indexes 
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Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Illinois ; Arthur L. Sanborn, 
Judge. 

Suit in equity by the T. H. Symington Company against William H. 
Miner. Decree for complainant, and defendant appeals. Affirmed. 

For opinion below, see 216 Fed. 198. 

Appellee brought suit to restrain Infringement of the four claims of the 
Bmerick patent. No. 603,643, for draft rigging for cars, granted February 18, 
1902, on application filed May 24, 190L The object of the invention, as claim- 
ed by the inventor, was to provide a draft rigging device wherein the cou- 
pling bar could be easily replaced. The art is one in which convenience and 
apeed of repair are of consequence. The earlier art abounded in devices 
which required the removal of the draft rigging from its supports. Emerlck 
claims to have Invented a draft rigging from which the coupler bar may be 
removed and replaced, without disturbing the other parts, by merely remov- 
hig the lynchpin and its keeper — a process requiring negligible time and labor. 
In doing this, he claims to have attained other desirable results. The buffer 
springs and followers can also be replaced by merely removing the bottom 
plate, without displacing the drawbar and yoke. Should the yoke require re- 
moval or adjustment, it can be slid out after the key or lynchpin is with- 
drawn. These advantages the i>atentee claims he was the first to provide. 

Claims 1 and 3 sufliciently set out the invention. They read as follows, 
viz.; 

"L A draft rigging for cars comprising side sills, independent counterpart 
castings mounted upon the opposed sides or faces of said sills, said casting 
provided with shoulders and having co-operating longitudinally extending 
seats or ways in the opposed faces thereof, follower plates arranged to be re- 
ceived between said castings and operating between said shoulders, the ends of 
said plates extending into and working in said seats or ways, springs inter- 
posed between said plates, a draft joke loosely seated between said castings 
and arranged to straddle said plates, a coupler arm and a removable key for 
connecting said coupler arm to said draft yoke and sills, as and for the 
purpose set forth." 

''3. A draft rigging for cars comprising side sills having elongated longi- 
tudinally extending slots or openings, counterpart castings mounted on the 
opposed faces of said sills, a coupler arm having an opening therethrough, a 
draft yoke loosely mounted between said castings and having the sides there- 
of received in longitudinal seats formed in the opposed faces of said coun- 
terpart castings, a locking key or pin passing through said coupling arm 
and draft yoke and having its ends received in the elongated slots in said 
Bills, and yielding means interposed between said draft yoke and casting, as 
and for the purpose set forth." 

The patent is of the type in which the yoke is arranged horizontally and 
not vertically. Claim 1, it will be seen, calls for (a) side sills ; (b) independ- 
ent counterpart castings mounted upon the opposed sides or faces of said sills ; 
(c) said castings provided with shoulders, (d) and having co-operating longi- 
tndlnally extoiding seats or ways in the opposed faces thereof; (e) follower 
plates arranged to be received between said castings and operating between 
said shoulders ; (f) the ends of said plates extending into and working in said 
seats or ways ; (g) springs interposed between said plates ; (h) a draft yoke 
loosely seated between said castings and arranged to straddle said plates; 
CL) a coupler arm; (j) a removable l^ey for connecting said coupler arm to 
said draft yoke and sills, as and for the purpose set forth. 

Claim 3 contains the following elements, viz.: (a) Side sills having elongat- 
ed longitudinally extending slots or openings; Q)) coimterpart castings 
mounted on the opposed faces of said sills ; (c) a coupler arm having an open- 
ing therethrough; (d) a draft yoke loosely mounted between said castings 
and having the sides thereof received in longitudinal seats formed in the op- 
posed faces of said counterpart castings; (e) a locking key or pin passing 
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through said coupling arm and draft yoke, and having Its ends received in 
the elongated slots in said sills; and (f) yielding means Interposed between 
said draft yoke and casting, as and for the purpose set forth. 
Figs. 1, 5, 6, and 7 of the drawings are here reproduced: 



XL«r« 



'i- 




Reference signs 8 and 9 show the car sills upon which the draft-rlgging is 
supported ; 10 and 11 are counterpart castings attached to the inner faces of 
the sills, opposite each other. On the Inner opposed faces of 10 and 11 are 
formed co-operating guide ways IS and 14, each adapted to receive a leg 15^ 
16 of the U-shaped draft yoke, the outer ends of which legs are slotted to re- 
ceive the key 17 which passes through a slot In the coupling bar and into 
ample rest slots in the car sills. Necessarily the several slots must be in 
alignment with each other. The keepers S2 and SS prevent displacement of 
the key. It will be seen that the coupler arm 20 Is detachably connected with 
the draft yoke. Interposed between the end of the coupler arm and the web 
21 of the yoke is placed a buffer spring of the usual kind. At either end of 
this spring are blocks or plates 22 and 28^ termed "followers" in the patent, 
bearing against shoulders formed in the casting, which plates are connected 
by rods upon which they loosely slide and upon which the coiled spring is 
mounted. The rods are not shown in Figs. 6 and 7, and are^ so appellee 
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daims, not essential parts of the draft rigging. These parts constltnte a con- 
nected frame adapted to be received between the castings 10 and 11 and held 
in place by flanges 28 which may be made removable to afford access to the 
springs 26, 27. The plate 22 takes bearing against web 21 of the draft yoke, 
and plate 23 bears against the inner end of the coupler bar. "From the fore- 
going description it will be seen that when a pull is exerted upon the coupler 
arm the buffer plate 2S will take bearing against the shoulders 30 of the cast- 
ings 10, 11, which thereby constitute a stop for said buffer plate, and the pull 
exerted upon the coupler arm 20 is transmitted through the draft yoke and is 
imposed upon the buffer plate 22, which being movable and loosely mounted 
npon the bolts 24 is drawn j^eldingly toward the plate 23, thereby imposing a 
compression upon the springs 26, 27. Similarly in case of an endwise impact 
upon the coupler arm— as when two cars come together, for instance — the 
buffer plate 22 strikes against the shoulder 31 (see Fig. 1) of the castings 
10, 11, and the endwise projection of coupler arm 20 forces the buffer plate 
23 toward plate 22 and imposes a compressive tension upon the springa In 
this manner the parts are relieved of shock or jar. If desired, the ends of the 
key or pin n may be retained in place and said ifin or key prevented from 
working out of place by means of keepers 32, 33,^ 

Appellant in his answer alleges invalidity of the patent in suit, denies in- 
fringement, and sets up various alleged anticipating patents, and particularly 
that of patent No. 073,419 issued May 7, 1901, to John J. Byers on his applica- 
tion filed April 21, 1900, for a draft rigging, under which patent appellant 
claims to be manufacturing. Reference to such of these prior art patents as 
may be deemed necessary will be made in the opinion. 

The District Court sustained the patent, narrowly construed, found in- 
fringement, and decreed an accounting. From that decree appellant brings 
this appeal. 

George I. Haight and Charles C. Linthicum, both of Chicago, 111.^ 
for appellant. 

Melville Church, of Washington, D. C, and Edwin F. Samuels^ 
of Baltimore, Md. (Dyrenforth, Lee, Chritton & Wiles, of Chicago, 
111., and W. Stuart Symington, Jr., of Baltimore, Md., of counsel),, 
for appellee. 

• Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLS AAT, Circuit Judge (after stating the facts as above). [1] 
There are no new elements in appellee's device. It must depend entirely 
on the arrangement of its parts. What it particularly claims to accom- 
plish is convenience in getting at the coupler bar and spring parts in case 
of breakage or other causes for access to them. Manifestly such a pat- 
ent must be narrow. In the draft rigging art slight advances, especially 
such as are time-saving or convenient, may in the multiplicity of the ap- 
plications be of considerable moment. Thus, if it be true that the de- 
vice of the patent in suit provides a simple, easy, and efficient means of 
making repairs to the coupler-bar and other accessories of the draft 
rigging, it may well be deemed invention so far as utility is concerned. 
Appellee's description and claims seem to be somewhat obscurely word- 
ed. The claims all mention longitudinal seats or ways betvfeen the 
faces of the castings on the inner sides of the sills. The drawings 
shew these face castings to be provided with top and bottom flanges 
which, as shown in Fig. 5, form top and bottom supports to the so- 
called followers 16 and 16, Yet the patentee says these form no part 
of the device,* but serve to hold it in place. Manifestly, without these 
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the followers, springs, and other parts of the draft rigging would not 
remain in position. The lower flanges, at least, must be removed be- 
fore the plates and springs can be taken out. Appellant contends his 
device lacks these flanges. They are not included in the claims of 
the patent in suit. Any other supporting means, it is claimed, an- 
swers the purpose. If the flanges, especially the lower one, were not 
removable, the object asserted by the patentee would not be attained. 
It is the inner faces of the castings which appellee claims constitute 
the guideways. Each face has four shoulders, one in each corner of 
the casting constituting one of the faces. The length of the guideway 
must be limited to the longitudinal spaces between these. Thus the 
springs and followers and draft strap which straddles them must move 
between the shoulders. In a sense this is a way through which the 
draft strap moves and a. way through which the followers move. This 
latter seems to be framed by the draft strap. Both this latter strap 
and the follower plates extend into the longitudinal space between 
the shoulders, and this is probably meant by the statement of the 
claims : "The ends of said plates extending into and working in said 
seats or ways." Appellant's expert Harris says the seats or ways are 
formed by upper and lower flanges of the castings and the vertical 
webs thereof. In view of the statement, in the specification of the 
patent in suit, that the flanges are no part of the device, but only sup- 
ports, and the absence of anything in the claims covering them, they 
need not be deemed essential features. 

Considering the plethoric condition of this art, the advance made 
in convenience and simplicity, the easy way in which the draft strap 
may be removed by withdrawal of tlie key, together with the presump- 
tions attaching to the grant, we hold that, in the absence of anticipat- 
ing patents in the prior art, the patent would be sustainable for its 
specific arrangement and clear equivalents thereof. There are a num- . 
ber of patents in the prior art, cited by the appellant. Of these we 
may consider briefly the following, viz.: Timms patent. No. 532,115, 
granted January 8, 1895, for draft attachment; Mitchell patent, No. 
517,146, granted March 27, 1894, for draft rigging; Poor patent, No. 
341,601, granted May 11, 1886, for a drawbar; Crook patent, No. 
436,753, granted September 16, 1890, for a drawbar; Clark patent. 
No. 497,264, granted May 9, 1893, for draft attachment;" Brown pat- 
ent. No. 515,044, granted February 20, 1894, for drawbar mechanism; 
Tomlinson patent. No. 545,555, granted September 3, 1895, for draft 
rigging; Pilcher patent. No. 616,965, granted January 3, 1899, for 
draft rigging (this patent was not set out in the answer) ; Byers pat- 
ent. No. 673,419, granted May 7, 1901, for draft rigging. 

Timms uses links and keys, instead of a yoke and key, located out- 
side the sills. It has followers and ways therefor. It has integral 
flanges extending from its cheek plates, which inclose the followers. 
It is not adapted to receive a horizontal yoke, and provides no means 
for removing the draft gear in parts, but only as a whole. It fails 
to accomplish what Emerick was seeking to and did provide as an 
aid to repairs. 
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Mitcheirs horizontal yoke is bolted to the drawbar. It uses bolts, 
instead of a key. These it becomes necessary to remove, and, since 
they are apt to be bent by rough usage, this is often difficult. Even 
then the coupler cannot be withdrawn horizontally, but must drop 
unless held. No counterpart castings are used, but bridge castings 
in form, whereby the sills are tied together. The members of the 
rigging cannot be removed separately, and the device likewise lacks 
Emerick's idea. 

Poor's patent shows a vertical yoke. Because of this fact the springs 
cannot be removed independently of the yoke and drawbar. It lacks 
the cheek plates, ways for the yoke, and the horizontal yoke. Its 
drawbar and yoke are connected by flanges and rivets on the yoke. 
Its parts are not removable, without knocking down the whole draft 
gear structure, and therefore it does not anticipate the Emerick inven- 
tion. 

Crook shows a draft gear of the tail pin type. It has no convenient 
means of removing the coupler bar, the springs, the followers, or the 
horizontal yoke. It lacks Emerick's conception of a convenient, sim- 
ple arrangement of parts which makes possible ready access to the 
device. 

Clark's patent is for a draft gear of the vertical yoke type. It has 
mdependent cheek castings, but has no longitudinal seats or ways in its 
castings for the yoke, which has to be supported on followers and 
drawbars. The bolt connecting the coupler and yoke is located under 
the floor and removed with difficulty. Emerick's key and its applica- 
tion to its various slots and rests seems to require that the yoke be 
horizontal. The diflFerence between Emerick and Clark is greater than 
the mere difference between a pin and a bolt. 

Brown's device is entirely different in principle from l^erick. It 
has no horizontal yoke, or dieek plates, or ways for the yoke and fol- 
lowers, and therefore need not be further discussed. 

Tomlinson uses links which act as tension members, instead of a 
yoke, which are supported on the ends of the keys. He has no cheek 
plates, nor ways for the yoke. Two followers of different designs are 
used. The method of operation is different from Emerick, and the 
device lacks the arrangement and idea of the patent in suit 

The Pilcher patent was introduced in evidence somewhat irr^^larly. 
Its yoke is riveted to its drawbar and received in threaded apertures 
formed in the followers, through which its arms pass. Thus the yoke 
cannot be separated from the followers and drawbar without the use 
of special tools. Its cheek plates are not provided with longitudinal 
or horizontal ways for the yoke. Stops in tiie cheek plates engage the 
followers, and otherwise the arrangement is such as to miss Einerick's 
conception. 

The nearest approach to Emerick is that of Byers. As above noted, 
appellant claims to be operating under this patent. It discloses in a 
unit structure much of what Emerick contends for. It was issued 17 
days before Emerick filed his application. Appellant, however, docs 
not use the Byers struaure, but does use the two counterpart castings 
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of Emerick. There is evidence to show that Byers' draft rigging has 
practically never been used. 

It is contended that there is no invention in making in two parts 
that which was before made in one. Byers never contemplated the 
counterpart casting, either in his present patent or in his two subse- 
quent patents. His present device could not be cut in two and pro- 
duce Emerick's counterpart cheeks and other features of the patent 
in suit. It would require readjustment. The difficulty of alignments 
would make it practically impossible. There are many other distinc- 
tions. We need not, however, pursue these further. The District Court 
found that Emerick's invention antedated the Byers issue. This find- 
ing was based upon the evidence of Emerick, Wright, and Darrach. 
Emerick testified he made the models of his invention as far back as 
March, 1901. Both Wright and Darrach testify that Emerick disclosed 
his invention to them in 1899, and that it was that of the patent in 
suit The District Court was convinced by this evidence, which was 
heard in open court. We do not feel at liberty to doubt that find- 
ing. It would have been more satisfactory, could Emerick have pro- 
duced his models or drawings made in 1899 ; but he did not preserve 
the drawings and has lost the model. This we find no reason to ques- 
tion. The evidence is sufficient under the authorities to support the 
claim of the patentee. Bates v. Coe, 98 U. S. 31, 25 L. Ed. 68; Eck 
V. Kuu (C. C.) 132 Fed. 758. 

[2] The question is not one of a priority of invention but of inven- 
tion made prior to the issue of the patent to Byers. Union T)rpe- 
writer Co. v. Smith et al. (C. C.) 173 Fed. 291 ; Bates v. Coe, supra, 
and cases cited in Turner Brass Works v. Appliance Co. (C. C.) 203 
Fed. 1001. We are satisfied from the evidence that appellee has made 
an invention — ^very narrow, more than usually the case — ^but neverthe- 
less entitled to protection as an addition to the draft rigging art, es- 
pecially in the matter of its adaptability to convenient access for re- 
pairs. 

We find no difficulty in discovering infringement on the part of ap- 
pellant. It has employed the essential features of Emerick. There 
are several other matters urged which we do not deem it necessary to 
consider. 

The decree of the District Court is affirmed. 
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THURSTON et aL ▼. REED et al. 

(District Court, D. Massachusetts. December 31, 1915.) 

No. 615. 

1. Patents ^ss>200— Assionmxntb — Cancellation — Sufficienot of Evi- 
dence. 

In a suit to cancel the assignment of a patent having about 5% years 
to run, evidence as to whether the assignee's agent represented to the 
patentee that it had only a short time to run held Insufficient to show 
that the patentee was actually deceived regarding the unexpired term of 
his own patent, to the extent of believing that only a year or two of such 
term remained. 

[Ed. Note. — For other cases, see Patents, Dec Dig. «=5>200.] 

2. Patents ^=>200— Assignments — Cancellation— Matebiautt of Misbef- 
besentations. 

A statement by defendant's agent, In negotiating for the 'assignment 
of a patent having 5% years to run, that it had only a short time to run, 
was not a material representation, authorizing a cancellation of the as^ 
signment for fraud. 

[E3d. Note.— For other cases, see Patents, Dec Dig. «=»200.] 

8. Patents ^=s>200 — Assignments — Cancellation — Sufitcienct of Evi- 
dence. 

In a suit to cancel the assignment of a patent, which the patentee had 
previously agreed to assign to a corporation of which F. was treasurer, 
and which was being wound up by its directors, as trustees for creditors 
and stockholders, evidence held to show that, while defendant's agent, in 
negotiating for the assignment, used the name of F., or referred to him' 
in some way, such as conveyed to the patentee the impression that he 
came from F., he did not represent that he was sent by F« to seie the pat- 
entee respecting the patent 

[Ed. Note.— For other cases, see Patents, Dec Dig. <©=»200.] 

4. Patents ^=»200 — ^Assignments — Cancellation — Misbepbesentations. 

PlaintifT assigned certain patents covering processes for coating one 
metal with another to a corporation, agreeing to also assign patents sub- 
sequently obtained. He afterwards obtained a patent covering such pro- 
cesses, but for more than 11 years it had been l^t in disuse, and the cor- 
poration had requested no assignment. The corporation had discontinued 
business and was being wound up by its directors. The agreement to as- 
sign had not been recorded in the Patent Offica Defendant's agent, in 
negotiating with the patentee for an assignment of the patent, stated to 
the patentee, according to the patentee's claim, that the corporation had 
no claim on such patent; that he had been at Washington and examined 

! the record, and there was no assignment on record; that the patent 

would revert to the patentee if the company had lapsed ; and that the 
patentee had authority to assign it, and nothing could be done about it, if 
he did assign it Held, that there was in this no false representation of 
a material fact, authorizing a cancellation of the assignment, since the 

j statement that no assignment appeared of record was true, as was also 

I the statement that the patent was the patentee's property, and he was 

free to sell and assign it, so far as the record showed, while the state-, 
ment as to the patentee's rights, if the company had lapsed, was no more 
than a statement of opinion as to a matter of law. 

i [Ed. Note. — For other cases, see Patents, Dec. Dig. ^=»200.] 

i 6. Patents ^=»200 — ^Rescission fob Fbaud — Degbee of Pboof Kequibed. 

I To establish actual fraud, warranting the cancellation of a contract, 

clear, unequivocal, and convincing proof, going beyond a mere preponder- 
ance in plaintiflfs favor, is necessary. 
[Ed. Note. — ^For other cases, see Patents, Dec. Dig. ^s»200.] 

^s»For other cases see same topic ft KBY-NUMBER in all Key-Numbered Digests ft Indexes 
229 F.— 47 
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(V. Patents ^=>200— Assignments — Cancellation — Gbounds. 

Plaintiff owned a patent, which he had agreed to assign to a corpora- 
tion, and, at the time an assignment was made to defendant, who had no 
notice of the agreement to assign, plaintiff was 79 years old and had a 
poor memory, but was not incapable of managing his own affairs. De- 
fendant's agent exercised no undue persuasion or influence, did not refuse 
to allow further time for deliberation, or state that the amount offered 
for the assignment must be accepted then or never, and took no advan- 
tage of the patentee, except by concluding the bargain at the first inter- 
view, lasting about an hour, though the patentee's infirmities were mani- 
fest. Held that, as he had no notice of the importance that the patentee 
should have in mind his relations to the corporation, the facts did not 
show that he took any fraudulent advantage of the patentee's failing 
memory. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. <d=>200.] 

7. Patents ^=»200 — ^Assignments — Cancellation — Suftioiency of Evi- 
dence.* 

In a suit to cancel a patent covering processes for coating one metal 
with another, evidence as to the value of the patent, which had been left 
in disuse for more than 11 years, field insufficient to show that the con- 
sideration paid for the assi^ment, $200, was so grossly inadequate as to 
raise a presumption of fraud, though the allegation that the amount in 
controversy exceeded the Jurisdictional amount, $3,000, was not denied. 
[Ed. NotCt — ^For other cases, see Patents, Dec. Dig. ^=s>200.] 

In Equity. Suit by Samuel H. Thurston and others against Philip 
L. Reed and others. On hearing on pleadings and proofs. Bill dis- 
missed. 

Francis J. V. Dakin and Rufus B. Sprague, both of Boston, Mass., 
and Thomdike Saunders, of New York City, for plaintiffs. 

Philip C. Peck, of New York City, and J. Sidney Stone, of Boston, 
Mass., for defendants. 

DODGE, Circuit Judge. The relief sought in this suit is the can- 
cellation of an assignment by the plaintiff Thurston, executed by him 
February 25, 1914, of United States patent No. 706,701, which was 
issued to him August 12, 1902. The assignment purports to convey 
the patent to the defendant Reed for the sum of $200, the receipt 
whereof is acknowledged. The bill alleges that the assignment was 
procured by fraud practiced upon Thurston by the defendant Calder. 
It seeks also a reconveyance of the patent by the defendant United 
Metals Coating Company of America, to whom Reed has since assigned 
the patent, on August 4, 1914. A preliminary injunction, issued June 
3, 1915, has forbidden its further transfer pending this suit 

As originally filed, the bill alleged nothing regarding the amount in 
controversy. An amendment allowed at the hearing, on July 15, 1915, 
sets forth that : 

"The subject-matter of the controversy exceeds the sum of $3,000 value, ex- 
clusive of costs and interest** 

The defendant has not disputed the jurisdiction of the court. So 
far as diverse citizenship of the parties is concerned, jurisdiction ap- 
pears from the allegations of the amended bill. 

^s>For other cases see same topic ft KEY-NUMBBR In all Key-Numbered Digeets A Indexes 
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In a further amendment, also allowed Jtily 15, 1915, the plaintiffs 
tender the defendant corporation the $200 paid for Thurston's assign- 
ment of the patent to Reed. No such tender had previously been 
made. 

When the plaintiff Thurston assigned the patent in question to Reed 
on February 25, 1914, as above, he was sole owner of it so far as 
the Patent Office records showed. By an assignment in due form, 
executed by him under date of April 16, 1901, he had conveyed two 
others patents, issued to him before the latter date, to Thurston Metal 
Company, a New Jersey corporation ; and by the terms of that instru- 
ment he had also assigned to the same company and its legal repre- 
sentatives, for the same consideration : 

''All improYementB in tbe [processes described In said earlier patents] whldi 
I may hereafter invent, or improved processes for obtaining the same or simi- 
lar products wbich I may invent or discover, and all patents which I may ob- 
tain under my own name or otherwise in the United States of America.'' 

And by the same instrument he had also agreed: 

'*In case said patents were not taken oot in the name of the company 
* * * to make or procure the assignments thereof to said company, in 
due form of law." 

The patent now in controversy was issued to him after the date 
of the above agreements— on August 12, 1902, as above stated It 
had been applied for before that date, on Mardi 23, 1900. The two 
earlier patents, assigned as above, and also the patent in controversy, 
covered processes for coating one metal with another. 

The Thurston Metal Company had therefore been entitled to a trans- 
fer from Thurston of the patent in controversy ever since its issue 
on August 12, 1902. But he had never so assigned it, nor, so far as 
appears, had he ever been asked so to assign it, doubtless because the 
Thurston Metal Company, organized in 1900 to operate under his pat- 
ents, had not been successful. It had been "proclaimed" in 1911 for 
nonpayment of taxes by the Governor of New Jersey, had discon- 
tinued business, and has been since 1911 in the hands of its directors 
as trustees for creditors and stockholders for winding up purposes, 
according to New Jersey laws. Rev. 1896, §§ 53-55. Thurston is 
one of the directors ; all are named as plaintiffs in the bill. As direc- 
tors they were equitable owners of this patent on February 24, 1914, 
when Thurston undertook to assign it to the defendant Reed, and were, 
as between them and Thurston, entitled to an assignment of it from 
him for the creditors* and stockholders' benefit. The same is appar- 
ently also true as regards three other patents issued to Thurston since 
his above agreements, of April 16, 1901, with the Thurston Metal Com- 
pany, with which, however, this case is not concerned. Besides the 
Thurston patents, owned or claimed by it, the company has no assets 
of any consequence. 

Not only had the Thurston Metal Company omitted to procure from 
Thurston assignments of any of his patents issued subsequently to 
April 16, 1901, but it had also omitted to record his assignment of 
that date, wherein his agreements to assign said subsequent patents 
were contained; and this was never put on record at the Patent Office 
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until March 20, 1914, after the transfer to Reed now attacked (record- 
ed March 5, 1914), and after the present controversy had arisen. Be- 
fore that date the records referred to afforded no notice of its ex- 
istence. 

Thurston's patent No. 706,701, now in controversy, does not appear 
to have been utilized or considered with any view to its actual use 
from its issue in 1902 up to the year 1914. Investigations into a 
German electro-plating process having by that time led two independ- 
ent groups of investors to seek control of this patent, both were try- 
ing in February, 1914, to find Thurston, its sole owner according to 
the records, in order to negotiate with him for its purchase. 

The specification of this patent, signed- by Thurston March 17, 1900, 
gave his residence as Long Branch, in the county of Monmouth, N. 
J., and his residence was so given in all the patents issued to him, 
except one; in No. 822,873, issued June 5, 1906, on his application 
filed April 1, 1905, his residence is given as Newark, N. J., but he ap- 
pears to have gone in 1911, broken in health, to live with his brother 
in Hamburg, N. Y., a village not far from Buffalo, and to have re- 
mained there during the four years preceding February, 1914. In 
that month he was nearly 79 years old, somewhat impaired in health 
and in mental vigor, but still undertaking to manage his own affairs, 
with some assistance in details from his niece, Rose M. Thurston, 
about 20 years of age, who resided in the same house. 

A representative of one of the groups above referred to called upon 
Thurston at Hamburg, on February 21, 1914, asked his price for the 
patent No. 706,701, and was told by him that it belonged to the Thurs- 
ton Metal Company, as did all his patents. He was also informed 
by Thurston that negotiations regarding the patent must be made with 
Charles D. Fuller, the treasurer of the Thurston Metal Company, re- 
siding and doing business in New York City, and was given Fuller's 
address. Fuller was a steel merchant, a partner in the firm of Fuller 
Bros. & Co., which had carried on business for many years at 139 
Greenwich street, tlie address given as above. He was an old friend 
of Thurston, had been treasurer and director of the Thurston Metal 
Company since its organization, and appears to have had the chief 
control of its financial affairs. 

Four days later, on February 25, 1914, tlie defendant Calder arrived 
in Hamburg, ttis errand there was to see Thurston, find out whether 
Ke was the patentee named in the above patent, and, if he was, to 
buy it from him, if terms of sale could be agreed on. Calder was act- 
ing for the other of the two above groups. He knew nothing, so far 
as appears, of the application made to Thurston on February 21st 
as stated. 

Calder had an interview with Thurston at his brother's house on 
February 25th. It lasted an hour or more. Its result was that, be- 
ing satisfied as to Thurston's identity with the patentee named, Calder 
offered him $200 for an assignment of that patent to Reed, one of 
the persons composing the group represented by him. Thurston ac- 
cepted the offer, took Calder's check for $200 on a Boston bank, ex- 
ecuted an assignment to Reed, and delivered it to Calder, all before 



Digitized by 



Google 



THUBSTON y. SBBD 741 

Calder left the house. Calder had brought an assignment with him, 
previously drawn up by counsel, and requiring, to make it ready for 
execution, only insertion of the date, the consideration, and a correc- 
tion in the statement of Reed's place of residence. The insertions and 
corrections were made by Calder in Thurston's presence. Calder 
signed as witness to Thurston's signature. A copy of the assignment 
as executed is annexed to the bill. Thurston having deposited the 
check, it was paid in due course March 2, 1915. 

Exactly what took place between Thurston and Calder at this inter- 
view is m controversy. Except that Rose M. Thurston was there 
during part of the time, they two were the only persons in the room. 
Her testimony and that of Thurston himself contradict that of Calder. 
All three testified in person at the hearing. If fraud was ever prac- 
ticed by Calder upon Thurston in regard to the assignment, it con- 
sisted in representations made during this interview. Calder denied 
making the representations testified to by the Thurstons, upon which 
the plaintiffs rely. 

As set forth in the bill (paragraph 8), the representations were in 
substance as follows: 

(1) That Calder had been sent to Thurston by Charles D. Fuller, 
above mentioned. 

(2) That the patent had never been assigned to the Thurston Metal 
Company; that the company had no claim to it, it was independent 
of patents previously assigned, it was Thurston's property, and he 
was free to sell and assign it. 

(3) That it had "only a year or two to run." 

There are further allegations in the same paragraph that Calder 
also told Thurston he "could rely upon the facts being as stated by 
him," "that he was in great haste to return to Massachusetts and de- 
sired to have the transaction closed that day," and that "Reed did not 
desire to invest in said patent, but had agreed to take title * * * 
to accommodate him (Calder)/' But these last statements, though in- 
cluded among those alleged to have been believed and acted upon as 
true by Thurston in executing the ass^ment, seem to add nothing 
material upon the question of fraud. Calder, as is not disputed, left 
Hamburg the same day for the East, and, if Thurston assigned the 
patent, it does not appear to have been a matter of any consequence 
to him whether he assigned to Reed or Calder. Whether or not the 
other alleged representations were fraudulently made is the question 
upon which the case turns. 

[1,2] As to those alleged representations, the evidence regarding 
that above numbered (3) may be first considered. According to 
Thurston's testimony, Calder said the patent had "only a short time" 
-—"a few months" — ^to run. According to Rose M. Thurston, he said 
it "only had a short time to run" — "about a year or a year and a 
half, something of that sort." He stated, according to his own testi- 
mony, that the patent had "several years," or "a few years," to run. 
According to his testimony, also, he had a copy of the patent with 
him, he handed it to Thurston, Thurston examined it during the in- 
terview, and it was at hand, so that it could have been examined 
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throughout. Thurston's testimony was at first that he did not think 
Calder had a copy of the patent with him, and that "he didn't show 
it to me" ; but on cross-examination he "could not swear to anything 
in regard to that, because I don't remember," or "I can't remember 
about it." Rose M. Thurston said she saw no paper produced by 
Calder, except the assignment. 

The fact was, as reference to the patent would at once have shown, 
that it had about 5% years to run. It seems to me improbable that 
Calder would in any event have intentionally misrepresented upon 
this point. More than two-thirds of the life of the patent having un- 
doubtedly expired, statements by him, if made, that it had "only a 
short time to run," but going no further, could hardly amount to ma- 
terial misrepresentation. On the evidence I accept Calder's testimony 
that he had with him and produced a copy of the patent at the inter- 
view. He would not have been likely to go there without a copy. 
With a copy at hand, stronger evidence than is here afforded seems 
to me necessary for the conclusion that the patentee was actually 
deceived regarding the unexpired term of his own patent, to the ex- 
tent of believing 3iat only a year or two of it remained. 

[8] The allegation referred to under (1) above, that Calder repre- 
sented himself as sent to Thurston by Fuller, is the one mainly relied 
on by the plaintiffs, and the one regarding which the most serious con- 
flict of testimony occurs. 

Thurston himself, and Rose M. Thurston, who met Calder at the 
door and was thereafter present during the first part of the interview, 
agreed in stating that Calder, in introducing himself, said that he 
"came from" Charles D. Fuller, and that further talk followed about 
Fuller and his New York firm before the matter of the patent was 
taken up. Calder denied, on direct examination, that he ever told 
Thurston he had been "sent to him by" Charles D. Fuller, and said, 
further, that he never knew of Fuller, never heard of the Thurston 
Metal Company, and first heard of Fuller after he had given Thurston 
the check for $200; that Thurston then said, while waiting for pen 
and ifik wherewith to execute the assignment, that "Mr. Fuller will 
be very glad to hear of this," thereafter explaining, in answer to an 
inquiry who Fuller was, that he was a very dear friend, who had been 
helpful to him, and would be glad to hear he had made something out 
of some of his patents. Until Thurston thus mentioned it, Calder 
"never heard the name before," according to his direct testimony. 

It is claimed that reason to doubt the truth of these statements was 
afforded by Calder's cross-examination, in connection with testimony 
on the plaintiffs' behalf, as follows : On cross-examination Calder said 
that, while trying to discover Thurston's then residence, he had called, 
on February 21, 1914, upon Mrs. Mary K. Thurston, at 45 West 
Ninety-First street, New York, who proved to be the widow of Thurs- 
ton's son, and that the information that Thurston was then living at 
Hamburg came from her. Calder at first denied that he showed her 
the patent, or that he got from her any further information, except 
that Thurston was an inventor, had been unfortunate, that Mrs. Thurs- 
ton's daughter had been living with him at Hamburg until recently, 



Digitized by 



Google 



THUB8TON Y. BEED 743 

and that she herself had had no communication with him for some 
time. But during his further cross-examination, on the day follow- 
ing the above statements, Calder said he began the interview with 
her by asking if she knew the Thurston whose initials were similar 
to those on patent No. 706,701 ; that "she looked at it, and said they 
were the initials of her deceased husband" ; and still later, though de- 
nying that she gave him Fuller's address, or mentioned Fuller's in- 
terest in Thurston's patents, or referred to the Thurston Metal G>m- 
pany as having conducted experiments relating to the patented in- 
ventions, he somewhat qualified these denials by saying that he was 
positive regarding them "so far as his recollection went." 

Mrs. Thurston herself testified for the plaintiffs, in rebuttal, that 
she told Calder at the above interview that it would be better for him 
to see Charles D. Fuller, Thurston's partner, instead of hunting up 
Thurston himself, and that she got Fuller's address at the time from 
her telephone book to give to him. She added, it is true, that Thurs- 
ton's address was all he seemed to care to know. 

Calder had previously stated, on direct examination, that after his 
interview with Mrs. Thurston on February 21st he asked his counsel 
to ascertain from the records at Washington who was the registered 
owner of the patent No. 706,701, and that he got word in reply, on 
February 24th, that Thurston was the sole owner of record. He start- 
ed for Hamburg the same day, broke the journey at Utica, and arrived 
at Thurston's house between 3 and 4 p. m. on February 25th. 

A fact also disclosed by Calder for the first time during cross-ex- 
amination was that he had himself visited Fuller's New York place of 
business, at 139 Greenwich street, in his search for Thurston's ad- 
dress. This he did on February 19th, two days before his interview 
with Mrs. Thurston. From lawyers in New York, whose names ap- 
peared in connection with one of the Thurston patents, he had learned 
that according to their records they had addressed letters to Thurston 
at 139 Greenwich street During his visit there to follow up this 
clew, he learned from a clerk that one of the gentlemen there, at the 
time absent for his health, used to see Thurston there some years be- 
fore. Calder's testimony was, however, that he made no further in- 
quiry there, and, while there, neither heard Mr. Fuller's name men- 
tioned, nor learned it in any way. Fuller, testifying for the plaintiflFs 
in rebuttal, stated that the entire building at 139 Greenwich street was 
occupied by his firm, that the offices were two floors above the side- 
walk, that on the side of the building, over the door through which 
access was had to them, "Dudley B. Fuller & Co." appeared in letters 
10 to 12 inches high, and that "Fuller Bros. & Cp.," with the street 
and number, appeared on the side of the doorway in white letters 3 
to 4 inches high, on a black framework, in plain sight. This evidence 
was uncontradicted. 

I find it difficult to believe that Calder could have gone away from 
139 Greenwich street, considering the nature of his errand there, en- 
tirely ignorant of the name of the concern there located, or that, if 
Mrs. Thurston gave him the same address two days later from the 
telephone book, it made no impression on his mind. I am not pre- 
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pared to find that Mrs. Thurston's statement that she did so give 
Calder this address is false. If Calder's visit to Fuller's place of busi- 
ness and his subsequent interview with Mrs. Thurston had led him to 
apprehend that Thurston, though the sole patentee named in No. 706,- 
701, might not have retained sole ownership during the 11 or more 
years which had passed since it issued, such an apprehension may well 
have suggested the search at Washington set on foot by him on Febru- 
ary 21st. 

Nearly at the end of his cross-examination Calder stated, for the 
first time, that during their interview at Hamburg he told Thurston 
that 139 Greenwich street had been visited during the search for his 
address, but that the people there had said "they had heard nothing 
of Mr. Thurston for eight years ; * * * that one of their gentle- 
men had been friendly with him, and was now away in the West" 
Thurston well knew that 139 Greenwich street was Fuller's place of 
business, and such a reference to it could hardly have failed to bring 
from him some mention of Fuller's name, if there had in fact been 
no previous mention of it, and, to the inquiry by cross-examining 
counsel whether Thurston did not thereupon remark that it was 
Charles D. Fuller's address, Calder replied that "he may have said 
it, but I don't remember it." Neither Thurston nor his niece include 
any mention by Calder of a visit to 139 Greenwich street in their ac- 
counts of what was said during the interview. 

In view of all the evidence bearing upon the question, I am unable 
to believe that, when Thurston and his niece testified that Calder said 
he "came from" Fuller, they were inventing something for which there 
was no foundation whatever in fact But, on the other hand, besides 
Calder's denial, there are many circumstances tending to forbid the 
conclusion that he ever told them, in so many words, that he "came 
from Charles D. Fuller." As will be noticed, neither Thurston'? tes- 
timony nor that of his niece quite supports the allegation of the bill 
that Calder said he had been "sent to" Thurston by Charles D. Fuller; 
and, according to both, if he said he came from Fuller, he said noth- 
ing beyond those words to convey the impression that Fuller had sent 
him there about the patent, as might be expected, if he was really 
attempting to deceive. There is nothing to show knowledge on 
Calder's part at the time that Thurston had ever agreed to assign the 
patent, or that he had referred a former applicant for it to Fuller, or 
that he was unwilling to negotiate about it without Fuller's sanction. 
Calder could not have seen the unrecorded assignment upon which 
the Thurston Metal Company relies ; so far as appears, he had talked 
with no one who could have told him anything about it, nor would any 
search of records have indicated its existence. He had no other rea- 
son, so far as appears, to think the mention of Fuller's name would 
help him with Thurston, than the information said to have been given 
him by Mrs. Thurston. I think the conclusion warranted, in view of 
all the above, that Calder used the name of Fuller, or referred to 
Fuller's place of business in some way such as conveyed to Thurston 
and his niece the impression that he did come from Fuller; but only 
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to that extent can I regard this allegation of the bill as supported by 
the evidence. 

Fuller was, in fact, absent from New York between January 19 
and March 3, 1914; and the fact was that on February 25th Calder 
did not know him and had never seen him. 

[4] As to the allegations referred to under (2) above, there is no 
testimony, either from Thurston himself or from Rose M. Thurston, 
to any statements by Calder that the patent "had never been assigned 
to said Thurston Metal Company and was independent of patents 
previously assigned" — which is the language of the bill. Calder went 
no further, according \o their testimony, than to say (after Thurston's 
statement that he had assigned some of his patents to that company) 
that the company had no claim whatever on the patent which Calder 
wanted to get ; that he had been at Washington and examined it, and 
there was no assignment on record; and that the patent would re- 
vert to Thurston if the company had lapsed altogether, as Thurston 
thought might have been the case ; or to assure Thurston that he had 
authority to assign it, and nothing could be done about it if he did 
assign it, there being no transfer on record. In all this I can find 
notUng amounting to false representation of a material fact. That 
no assignment appeared of record was true, and it was therefore true, 
also, that the patent was Thurston's property, and he was free to sell 
and assign it, so far as the records showed. If he undertook to tell 
Thurston what his rights would be if the company had lapsed, Calder 
cannot be regarded as having misrepresented facts. Thurston would 
have had no right to understand this as anything more than a state- 
ment of Calder's opinion, and as a matter of law. 

[5] Unless, therefore, fraud is to be presumed from the respective 
circumstances of the parties, or is apparent from the bargain itself, I 
do not think the evidence sufficient to justify cancellation of the as- 
signment. The clear, unequivocal, and convincing proof, going be- 
yond a mere preponderance in the plaintiff's favor, necessary to estab- 
lish actual fraud in such cases is wanting. See Atlantic, etc., Co. v. 
James, 94 U. S. 207, 24 L. Ed. 112; The Maxwell Land Grant Case, 
121 U. S. 381, 7 Sup. Ct 1015, 30 L. Ed. 949; Southern, etc., Co. v. 
Silva, 125 U. S. 249, 8 Sup. Ct. 881, 31 L. Ed. 678; also, in this cir- 
cuit. Marsh v. Cortis, 150 Fed. 121, 80 C. C. A. 75. 

[6] It is said on the plaintiff's behalf that Thurston was not physi- 
cally well or mentally alert, and it was therefore comparatively easy 
to influence him. The bill alleges only that he was at the time "very 
infirm and in poor health," an allegation denied by the answer. Ex- 
cept by the misrepresentations which it charges Calder with making, 
the bill does not allege that Calder unduly influenced Thurston. 

Thurston's uncontradicted testimony was that he had a serious at- 
tack of neurasthenia about 1909; that for a time thereafter his son 
(since deceased) conducted experiments in his place for the Thurston 
Company, because he was too ill; that his condition had been such 
since he went to live in Hamburg in 1911 that no work on his inven- 
tions had been expected from him, and that he had been a great in- 
valid; also at the time of his interview with Calder he was "not a 
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well man," or "a pretty sick man." At the trial of this case in July, 
1915, it was apparent that his memory, as he testified, was "a little 
bad," and apparent, also, in my opinion, that impairment of his mental 
powers, through age or ill health, had proceeded far enough to ren- 
der much patience and consideration necessary on the part of those 
with whom he might deal, in order to insure fully intdligent action 
in business matters on his part He could by no means, however, be 
called incapable at the time of managing his own affairs, and only to 
the extent above indicated can it be said that he was not dealing on 
equal terms with Calder. 

Except by saying, what was no doubt true, that he desired to close 
the transaction that day, and was in a hurry to get back to Massa- 
chusetts, there is nothing to show that Calder brought to bear any- 
thing like undue persuasion or influence upon Thurston's mind. No 
statement by him appears to the effect that the $200 must be accepted 
then or never, nor any refusal to allow further time for deliberation. 
No request for further time by Thurston appears to have been made. 
The utmost that can be claimed on the evidence, it seems to me, is 
that Calder concluded the bargain on the spot, notwithstanding tiiat 
Thurston's infirmities were manifest during their interview, so as to 
show that he could not at the time remember the actual state of his 
relations with iJic Thurston Metal Company, as regarded his patents 
— a subject mentioned between them during the interview, as both 
ag^ee. I do not think it can be said, however, that the evidence charges 
(jalder with any notice of the importance to Thurston, or to the Thurs- 
ton Metal Company, that the existing state of those relations should 
be present to Thurston's mind in making such a bargain. The ab- 
sence of such notice to him was due to the failure of the Thurston 
Company to put its assignment seasonably on record; and it is only 
the interest of the Thurston Metal Company in the patent that the bill 
is framed to protect. I do not find sufficient proof that Calder took 
any fraudulent advantage of Thurston's failing memory, still less that 
he brought to bear influence or constraint such as Thurston was too 
weak to resist. See Conley v. Nailor, 118 U. S. 127, 6 Sup. Ct. 
1001, 30 L. Ed. 112; Ralston v. Turpin, 129 U. S. 663, 670, 9 Sup. 
Ct. 420, 32 L. Ed. 747. 

[7] It remains to consider whether there was gross inadequacy of 
price, such as to raise a presumption of fraud in the bargain. Ex- 
cept for the fact that in February, 1914, ownership of the patent was 
being sought by two independent interests, so that its owners, had 
they been aware of Ihe facts, might presumably have had competing 
offers from both, there is little reason to believe that it had substan- 
tial value at the time. Its owners had left it in disuse for more than 
11 years, during which period no offer for it appears to have been 
made. The bill alleges (paragraph 11) that it is "of great value in the 
metal art, in the electrotyping art, and in other arts," and that the 
plaintiffs will suffer '"a great and irreparable loss," unless reconvey- 
ance is ordered. Calder's answer admits that the patent is "of value 
in the metal arts." The evidence relied on to show its value at the 
time of the assignment is in substance as follows; 
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On July 16, 1914, Calder organized the defendant Metals Coating 
Company of America, whereof he became president; the other in- 
corporators, besides Reed, being the other persons under whose in- 
structions Calder acted in procuring the assignment to Reed. Its 
capital stock was $100,000, and to it Reed assigned this patent on 
August 4, 1914. Although the bill alleges that a large proportion of 
this stock was issued in payment for the Thurston patent, the alle- 
gation is denied, and the plaintiffs have offered no proof of it. The 
defendants' evidence is that the company acquired certain other pat- 
ents, for which $55,000 has. been paid, and more is to be paid, if ex- 
periments with them result favorably; also that the Thurston patent 
was acquired only for purposes of protection. This evidence does 
not seem to afford a satisfactory basis for any safe estimate of its 
value. 

From the plaintiff's evidence it further appears that on March 
13, 1914, Fuller, acting in New York on behalf of the owners of 53 
per cent, of the stock of the Thurston Metals Company, and not 
having then learned that this patent had been assigned to Reed, en- 
tered into an agreement with Morton D. Connolly, representing the 
investors on whose behalf Thurston had been approached on February 
21, 1914, whereby Connolly undertook to pay $25,000 for all that 
company's stock. Connolly testified that he was familiar with the 
electroplating art, that the process describjid in Thurston's patent 706,- 
701 could be used, instead of electroplating, so as to save 50 per cent, 
in time and cost, and that he made the above agreement for the pur- 
pose of getting that particular patent. He further stated that the 
patent would ht "worth $100,000 to him, provided he secured a pur- 
chaser for it"; but a statement of this kind is obviously of little 
weight upon such a question, nor can I regard Connolly's opinion as 
to what could be accomplished by use of the patented process as of 
much consequence. It is not shown to have been an opinion based on 
any actual experience or experiment, or to be anything more than a 
speculative opinion. It is supported by no other evidence. 

The patent was without demonstrated value at the time, nor could 
it be proved valuable without the expenditure of time and money, 
and only 5% years remained within which profitable use could have 
been made of it in any event As the defendants urge, "the uncer- 
tainty and highly speculative nature of patent values are notorious," 
and estimates of such values based on opinion only can hardly be 
accepted for the purposes of a question like the present. See Ameri- 
can, etc., Co. v. Merchants', etc., Co. (D. C.) 216 Fed. 904, 910. Al- 
though, as has been stated, the defendants have not denied the alle- 
gation that the jurisdictional amount is involved, I am not satisfied 
that gross inadequacy of price is shown with sufficient certainty to 
justify cancellation of the assignment on that ground alone. 

The above conclusions require dismissal of th$ bill, and there may 
be a decree accordingly. 
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OBOWN CORK & SEAL CO. OF BALTIMORE CITY ▼. CARPER AUTO- 
MATIC BOTTLING MACH. CO. OF BALTIMORE CITY et aL 

(District Court, D. Maryland. December 29, 1915.) 

t. Patents ^=»129 — Suit fob Infringement Against Assignob — EsTOPFBii. 
A corporation formed for the purpose of manufacturing a device alleged 
to infringe patents granted to one of the incorporators, who was to own 
one-half the stock, and assigned by him to complainant, Is bound by any 
estoi^el which binds such patentee. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 182%-186; Dec. 
Dig. <S=>129.] 

2. Patents ^=>328~Validitt and Infringement — Bottling Machines. 

The Carper patents, No. 1,012,984 and No. 1,120,596. each for a bottling 
machine, as to claims 28, 29, 37, 38, 39, 42, and 57 of the former, and 
claims 6, 9, 10, and 24 of the latter, are not for combinations of definite 
mechanical elements, but combinations to attain a definite end of mechani- 
cal means, which might vary in form and construction, and are entitled to 
a fairly liberal construction. As so construed, held yalld and infringed. 
Claim 1 of the second patent held not infringed. 

In Equity. Suit by the Crown Cork & Seal Company of Baltimore 
City against the Carper Automatic Bottling Machine Company of 
Baltimore City and Albert A. Carper. On final hearing. Decree for 
complainant. 

Crain & Hershey, of Baltimore, Md., and James Q. Rice, of New 
York City, for complainants. 

William F. Hall, of Washington, D. C, for defendants. 

ROSE, District Judge. The plaintiff owns United States letters 
patent No. 1,012,984, December 26, 1911, and No. 1,120,596, December 
8, 1914, both of which were issued to it as assignee of the defendant 
Carper. It says the defendants have infringed the twenty-eighth, twen- 
ty-ninth, thirty-seventh, thirty-eighth, thirty-ninth, forty-second, and 
fifty-seventh claims of the earlier patent, and the first, sixth, ninth, 
tenth, and twenty-fourth of the later. In the amended bill, infringe- 
ment of the twenty-second claim of No. 1,012,984 was alleged, but 
at the hearing the plaintiff withdrew that claim from consideration. 
Both the patents are for machines for bottling gaseous liquids under 
pressure. 

For nearly ten years prior to the 31st of May, 1914, the defendant 
Carper was in the employ of the plaintiff, as an inventor and machine 
designer, at an annual salary of $5,000. By his contract it was pro- 
vided that any inventions which he should make while in plaintiff's 
employ should be for its exclusive use. In the course of such em- 
ployment he made the inventions for which the letters patent in suit 
were subsequently issued ; applications for them being made in 1908 
in the months of June and December, respectively. While the earlier 
patent was granted more than two years before he left the plaintiff's 
employ, the second was still pending in the Patent Office at that time, 
and was not issued until six months later. Both applications were 

^s»For other cases see same topic A KEY-NUMBER in all Key-Numbered Digests & Indexes 
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prosecuted by Messrs. Spear, Middleton, Donaldson & Spear, who 
had for many years been solicitors of patents for the plaintiff. 

The defendant Carper says that after he left the plaintiff's employ 
he invented a new bottling machine. On the 28th of August, 1914, 
through Messrs. Spear, Middleton, Donaldson & Spear, he applied 
for a patent therefor. It is in substance the alleged infringing de- 
vice. For a period of more than three months, from the 28th of 
August to the 8th of December, the same solicitors prosecuted the 
application for the second patent in suit, and also the patent for the 
alleged infringing device. Mr. Hall, who is now a member of that 
firm, appears in Siis case as coimsel for the defendants. 

Carper's actual service with the plaintiff ended on the 30th day of 
April, 1914, although he was paid until the 31st of May of that year. 
It appears he thought that he had, in substance at least, invented the 
machine now said to infringe, possibly as early as the latter part of May 
of 1914, certainly by the early part of June of that year. He at once 
brought the device to the attention of the plaintiff, who, however, 
showed no interest in it. He took up the matter with Messrs. Spear, 
Middleton, Donaldson & Spear, and in August told the president of 
the plaintiff that he was having his patent application prepared by 
those gentlemen. The plaintiff at once wrote the latter telling them 
that Carper had called its attention to some alleged improvement on 
machines, the previous patents on which he had assigned to it, and 
had told it that they were drawing his improved plans. The letter 
notified them that Carper was no longer associated with the plaintiff*, 
and that any work that they did for him should be done with knowl- 
edge of that fact. They replied that Carper had told them that he was 
no longer in the plaintiff's employ. They said they were impressed 
with the fact that it would be to the interest of the plaintiff to en- 
courage him to deal with it. While they had told him that his new con- 
struction fell within the claims of the plaintiff's patent, there were 
radical changes in his device, and another concern might feel justified 
in patenting the invention and fighting out with the plaintiff the ques- 
tion of infringement. They added that a rival, with skillful attorneys 
having a knowledge of the prior art, when aided by Mr. Carper, would 
not lack grounds on which to base a defense. A reference was also 
made to the pending interference of one Shields, and it was suggested 
that Carper's invention would avoid the issue upon which such inter- 
ference was declared. 

[1] Plaintiff did not accept these suggestions. Carper thereuipen 
sought other backing, and obtained it from one Henry L. Brack. On 
the 30th of September, 1914, an agreement was entered into by them 
and a certain Charles H. Brack. The last named had been an em- 
ploye of the plaintiff and had left its service shortly after Carper. 
This agreement provided for the formation of the corporate defendant, 
the Carper Automatic Bottling Machine Company of Baltimore City. 
The latter was to have a capital of $500, divided into 100 shares 
of the par value of $5 each. Henry L. Brack agreed to loan the 
company the sum of $10,000, the loan to be made in such installments 
as the board of directors might from time to time determine. The 
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company was to pay him 6 per cent, interest on such loan. Henry 
L. Brack agreed that, after llie patents Carper was to obtain for the 
machine had been assigned to the company, he would make over SO 
shares of its stock to Carper and 23 shares to Charles H. Brack. There 
were other provisions for the division of profits, when there were prof- 
its to divide. In the meanwhile, Carper was to receive a weekly salary 
ofi $50. At the time of the hearing, Henry L. Brack had lent the 
company $5,000 of the $10,000 mentioned in the agreement. In view 
of all the circumstances, the corporate defendant is bound by any es- 
toppel which binds Carper. Automatic Switch Co. v. Monitor Manu- 
facturing Co. (C. C.) 180 Fed. 986, and cases there cited. 

The substantial defenses divide themselves into two classes : First, 
that none of the claims in suit can be read upon the defendants' device; 
second, that, even if the first contention should not be sustained, the 
prior art requires the broad language of these claims to be limited 
by construction, and that, when so Umited, defendants do not infringe. 
Of these defenses in their order. 

One of the elements in all of the claims in suit is a filling chamber. 
Defendants say that their device contains none. When a bottle is 
being filled with gaseous liquids, which are to be sealed in it under 
pressure, communication between its mouth and the open air must be 
cut off. Some place provided with facilities for cutting off such com- 
munication must be supplied, and while the bottle is being filled its 
mouth must be brought into such place, or in air-tight connection with 
it. In machines having the purpose of those involved in this contro- 
versy, such place is usually known as a filling chamber ; that is to say, 
the chamber in which the bottle mouth is held while being filled. In 
that sense of the word, the defendants' machine, as well as those of 
the plaintiff, necessarily has such a chamber. Defendants say, never- 
theless, that they have not a filling chamber, as that term is used in 
the patents in suit, because in their device the liquid is carried in a 
tube through the chamber into the bottle, while in plaintiff's machine 
the liquids enter the chamber and from it flow into the bottle. 

In defendants' contention the real function of the filling chamber is 
lost sight of. It is not primarily a chamber through or from which 
the liquid is to be carried into the bottle, although such carrying, in 
one way or another, must necessarily take place; buit it is a cham- 
ber in which the bottle mouth is to be secured in some gas-tight man- 
ner while the bottle is being filled. There is nothing in any of the 
claims in suit to suggest that this natural and simple interpretation is 
not the one intended. When the tube stops an eighth or a sixteenth 
of an inch above the bottle head, defendants admit that there is a filling 
chamber. It is mere trifling to assume that the lengthening of that 
tube by half an inch would enable the defendants to escape infringe- 
ment. The function performed by the tube does not depend on its 
length. It is true that there may be advantages in using a longer tube, 
having at its lower end means of breaking the force with which the 
liquid is discharged from it. Defendants contend that there are. If 
they are right, the discovery of this fact and the providing of appa- 
ratus necessary to make practical use of it may involve the exercise 
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of inventive genius. In that event, defendants may be entitled to a 
patent for such improvement. 

Such circumstances have nothing to do with the question as to 
whether their device does not contain a filling chamber. The function 
of that chamber is precisely the same, whetfier the liquid is brought 
from the outer air to the bottle through a tube or opening which stops 
in the top or side of the chamber itself, or extends nearly or quite to 
the bottom of the air, which by the filling chamber and the bottle is 
cut oflf from communication with the atmosphere. At the time the in- 
dividual defendant applied for the second patent in suit, he stated 
that, when the bottle head and gasket are in gas-tight contact, the 
situation e3dsting was as if the interior of the bottle were a part of 
the filling chamber, and in his application for a patent for the device 
now alleged to infringe, he said that in his machine "various means 
may be employed for delivering the liquid into the bottle." 

An element of the combination described in some of the claims in 
suit, in addition to the filling chamber, is a means of supplying liquids 
thereto. The filling chamber, at the time the bottle is being filled 
and sealed, must be cut off from free communication with the air, and 
yet in a bottling machine there must be means for conveying liquids 
to this filling chamber while it is so cut off. The "means for supply- 
ing liquids thereto," referred to in the patent, are the means which 
serve such purpose, and it is immaterial, when the liquid has been so 
supplied, whether it is discharged above or below the bottle mouth. It 
follows that the defendants' first contention cannot be sustained. 

Defendants' second contention, that the broad language of the claims 
in suit must, in view of the prior art, be limited, and that, when so 
limited, their device does not infringe, must now be considered. 

The patents in suit are for combinations. They are for making a 
new thing by putting old things together in a different way from that 
which has been before used. In one sense, all machine patents are 
for new combinations of old things. Pulleys and levers, wheels and 
screws, as well as the materials out of whidi they are made, are mil- 
lenniums old. An inventor may conceivably take nothing newer than 
some of these fundamental mechanical devices, which were known as 
soon as men acquired any civilization whatever, and he may so combine 
them as to produce some machine, all or nearly all of the subsidiary 
combinations in which are new. Another man may use as the elements 
of his combination devices which in themselves are highly organized 
machines, and if he so combines them, as distinguished from merely 
putting them together, that they will produce a new result, or an old 
result in a new and better way, he too has made an invention. 

Now the patents in suit and the alleged infringing device are alike, 
in that they are all combinations of the latter class. Carper testified 
that when making his first invention he had before him all the patents 
that had, to that time, been issued for bottling machines, as well as a 
number of machines themselves, some patented and one at least un- 
patented, which had been made for use, and some of which had been ex- 
tensively used. It is clear that his purpose was to make a new machine 
which would be absolutely automatic in its operation, and in which the 
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devices for accomplishing each of the different stages of the process 
should be so accurately timed that the machine would work with speed 
and efficiency. Such a machine would be a step forward in the art. 
How long a step would depend upon the degree to which he obtained 
his end and the extent to which, in consequence, the cost of an efficient 
bottling operation was thereby reduced. The language of the descrip- 
tion in the two Carper patents in suit shows that for the performance of 
different parts of tlie bottling operation there were various well-recog- 
nized methods then in existence, and that his invention, as he saw it, 
laid not in the selection of one or tlie other of these methods of doing 
each one of the things that was necessary or desirable to do, but in his 
way of combining all these operations so as to accomplish' one unified 
result. 

Now, it is true that the way these separate operations must be com- 
bined might depend to a very considerable degree upon the method 
actually selected for performing each of them, and, if so, one of such 
methods might not, for the purpose of his invention, be an equivalent 
of the others, but to the extent to which his combination as an opera- 
tive device did not necessarily depend upon the details of the machinery 
employed in one or another part of the work, he could claim as his 
invention the bringing together, so as to produce from the various 
operations one unified result, whatever old or new machinery might 
be used in the various steps of such operations. Such was unquestion- 
ably Carper's view when he applied for the two patents in suit. More 
than a score of times in each of his applications did he say that the 
means for doing various things which had to be done might vary within 
wide limits. In each of these patents, he was, moreover, at pains to 
point out that his invention, as he understood it, consisted in making 
a working combination of various mechanical operations, every one 
or nearly every one of which had in the past been performed in various 
ways, and. for the doing of which in his new combination an equal 
variety of means might be employed. 

Nor when, after he had left the plaintiff's service, he applied for a 
patent for the device now said to infringe, did he show any different 
conception of the nature of the task to which he had addressed himself. 
Some ten times in the course of that application he declared that 
various means for doing some one or another of the things required to 
be done in his combination might be employed. It is true, as defend- 
ants aver, that the plaintiff and Carper were equally well informed as 
to the state of the art. It follows, defendants contend, that they are 
not, for the purpose of limiting the language used in the claims, estop- 
ped from showing what that state was. The specifications and claims 
of the patents in suit were drawn by solicitors chosen and paid by the 
plaintiff. He was himself in plaintiff's employ. Under such circum- 
stances the court might hesitate long before basing an estoppel on some 
isolated phrase, or even upon a number of ambiguous sentences, in 
specifications or claims. That is not the point here in issue. A dif- 
ferent question is presented. It is in what the invention itself consists ; 
that is, whether it lies in the combination, for the purpose of producing 
a common result, of particular, definite, and, except within very narrow 
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limits, unchangeable mechanical constructions, as defendants contend,, 
or whether, as plaintiff asserts, it is found in the combination of vari- 
ous operations to bring about the desired end, there being a consider- 
able choice among a number of well-known ways of performing each 
of such operations, as the inventor himself, at the time in the most 
formal way told the Patent Office. 

To the latter view Carper thus committed himself. His counsel, who 
now so earnestly and persistently argue for the latter, once gave the 
weight of their experience, learning and ability to the former. It may 
be that neither of them are now estopped to say that what he, acting 
under their advice, swore to be true, was in fact untrue. Neverthe- 
le ss, before at their insistence, and for his profit, he can be held mis- 
takenly to have told the Patent Office, under oath, that his invention 
was in substance of a different kind than it actually was, it should be 
clear that either the state of the art or some settled principle of law 
makes it impossible to accept the view of his invention so often and 
so solemnly expressed by him. There is nothing in the record nor in 
the authorities to which attention has been called to make either clear. 
If it were otherwise, the defendants would be no better off. When 
there is room for doubt as to what a patentee means, the courts strive 
so to construe his language as to save his claims ; but in this case, if 
words mean anything, there can be no question that Carper said his 
invention consisted, not in a combination of definite mechanical struc- 
ture, but in the combination to attain a definite end, of mechanical 
means, most of which might vary widely in form and construction. 
If the state of the art showed that he was not entitled to claim such 
an invention, his patent would be held invalid. It would not be a 
case in which the claims were broader than the invention, but it would 
be one in which the invention described and claimed was in essen- 
tials different from anything which the patentee had actually invented. 

But the defendants are estopped to deny that each and every one 
of the claims is valid, however free they may be to limit the scope 
of such claims in any case in which anybody else could properly ask 
for such limitation. As the record is here presented, it is not neces- 
sary for the plaintiff to invoke the benefit of the d,octrine of estoppel. 
The grant of the patent for the invention described and claimed, of 
course, creates the presumption of its novelty and utility. There is 
nothing here to overcome that presumption. It is perhaps somewhat 
strengthened by the fact that plaintiff has received a half a million or 
more for machines made in accordance with the disclosures of these 
patents. 

Assuming, as has already been held, that defendants' machine has 
a filling chamber and means for supplying liquids thereto, each of 
the claims in suit in the first patent are readable upon defendants' de- 
vice. Most of the arguments on behalf of the defendants, why such 
claims should be so limited by construction as to make it impossible 
to read them upon their machine, are based upon the contention that 
the invention of the patent in suit was merely a combination of definite 
mechanical constructions. That contention has already been rejected. 
In the view that has been taken, viz. that the invention claimed was. 
229 F.— 48 
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for the combination in one unified machine, all the parts of which 
work together to produce one definite result, of means for performing 
various operations, most if not all of which were well known, and 
most of which, to the knowledge of those skilled in the art, could, as 
the patentee says, be performed in more than one way, there is noth- 
ing in the prior art as disclosed in this record which requires that the 
claims in suit should in favor of these defendants be so narrowed that 
they will not cover defendants' machine. 

A like conclusion can be reached as to all the claims of the second 
patent in suit, except the first. The machine of the second patent in 
suit is substantially that of the first, except as to the arrangements for 
allowing, during the filling of the bottle, the escape of surplus air and 
gas from the filling chamber. In the machine of the first patent, at 
the time the liquid begins to enter the bottle, the filling chamber is 
closed to the escape of air and gas. The volume of air within the 
bottle is greater than that of the air in the filling chamber above the 
bottle mouth, and consequently, as the liquid under gaseous pressure 
comes into the bottle, the air in the bottle and the filling chamber, for 
it is impossible for such purpose to distinguish one from the other, 
becomes compressed and in such condition exerts a resistance to the 
flow of further liquid into the filling chamber and the bottle. The 
effect of this resistance is first to retard the filling, and ultimately to 
arrest it all together. To deal with this situation bottlers have long 
employed what they call a "snifting process"; that is to say, they 
provide means by which a valve can be opened during the filling of 
the bottle to allow the escape of air and gas. Usually this snifting 
process takes place when the pressure in tihe filling chamber has be- 
come high ; that is, when the bottle is nearly filled. When the valve 
is then opened, the filling is necessarily finally completed and the 
bottle sealed at a time when, in consequence of the escape of air and 
gas through the snifting valve, or other oudet, the pressure upon the 
contents of the bottle has been reduced considerably below that in the 
carbonator. The result is to waste a good deal of the gas that has 
been, with trouble and expense, there forced into the liquid. 

The invention of the second patent was intended, in combinations 
of the kind described and claimed in the first patent, to provide 
means for overcoming this difficulty. This end was attained by pro- 
viding means for the partial escape of gas from the beginning of the 
filling process until nearly its close, and then for cutting oflF such es- 
cape. The effect necessarily was that, at the time the bottle was sealed, 
the liquids in it were under high pressure. To accomplish this pur- 
pose, Carper in his second patent arranged or invented a snifting tube 
which could be let down into the bottle, and which should be open 
from the time at which the flow of liquid into the bottle began. This 
tube and the openings into it were so arranged as to keep the pressure 
in the bottle and filling chamber at that point most conducive both to 
filling the bottle with the greatest rapidity and to preventing any un- 
desirable escape of gas. By ingenious mechanism, when the bottle was 
filled to a certain predetermined point, this venting tube was closed and 
drawn up out of the way of the filling chamber. There was then no 
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longer any way of escape for the gas. As a consequence, the process 
of filling and sealing die bottle was completed under a pressure at 
least equal to that prevailing in the carbonator. 

Some of the claims of the patent are limited to the precise mech- 
anism shown. Those in suit are broader and purport to cover other 
means for allowing the desired escape of gas during most of the filling 
process, and of closing the avenue for such escape shortly before the 
bottle is sealed. As in the first patent, the patentee left no possible 
doubt that the invention claimed in these broader claims was tlie com- 
bination, with the machines of the prior art, of any mechanical means, 
included within the language of those claims, and adapted to attain the 
contemplated result. Such claims may or may not be invalid as 
against any one entitled to set up such invalidity, as these defend- 
ants are not ; but there can be no question as to what they mean and 
were intended to cover. 

One of the elements of the first claim of the second patent in suit 
is for automatic means for enabling the gas to escape continuously 
until the filling operation has been nearly completed. In the alleged 
infringing device means are provided by which the gas does escape 
during most' of the process of filling, and the escape is cut off just 
before the filling is completed and the bottle sealed. The means for 
bringing about these results are somewhat different from those shown 
in the patent in suit. There is no venting tube, but there is a valve 
which is controlled in such manner that it. opens an instant after the 
filling begins. It is finally closed just before or as the filling ends. If 
that were all, it would clearly answer the description of the like ele- 
ment in the first claim of the second patent in suit ; but it is not quite 
all. The method of control used for this valve is such that, shortly 
after it is first opened, it is closed for a brief period of time, and then 
reopened. The time is very short. The only witness who attempts to 
testify on the question estimates that the period during which it is 
closed is about one-tenth of the time consumed in filling a bottle, 
and as the machine will fill, according to the testimony, 1,200 bottles 
an hour, it will be seen that this closing and opening must be of the 
briefest 

Plaintiff's contention is that the closing is made for the sole purpose 
of evading the claims in suit; that it has no other end or function, 
and is for so brief a period that, as a practical matter, it does not in- 
terrupt the continuity of the venting. Defendants assert that they had 
a distinct purpose in view in arranging for this temporary closing. In 
the alleged infringing device the syrup is not introduced simulta- 
neously with the charged water, as in the machines described in the 
patents in suit, but is put in the bottle before the latter comes to the 
filling chamber. The defendants say that this temporary closing is in- 
tended, in the early stages of the filling of the bottle, to keep down the 
foaming of the syrup when mixed wiSi the gas-charged water. Such 
foaming is one of the undesirable things with which bottlers have to 
contend. It is likely to result in a certain amount of the sjrrup being 
carried oflF throu|^h the venting valve. They claim Aat the brief clos- 
ing of their venting valve and some other differences in the construc- 
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tion of their machine reduce to an appreciable extent the waste of 
syrup, which they charge takes place in that of the plaintiff. 

With some hesitation the conclusion has been reached that, upon 
the record as it stands, it would not be proper to hold that defend- 
ants' device infringes the first claim of the second patent in suit Such 
holding is made solely because of the use in this claim of the word 
^'continuously." That word is not found in the other claims in suit. 

The latter are accordingly, upon the evidence, held valid, and* in- 
fringed by defendants' device. It follows that the plaintiff is entitled 
.to the usual decree declaring valid all the claims in suit, and that the 
defendants have infringed all of them except the first claim of patent 
No. 1,120,596, which they have not infringed. 

As, at the time the preliminary injunction was granted, an agree- 
ment as to the amount of damages suffered by plaintiff in consequence 
of the infringement was reached and entered of record, an accounting 
will not be necessary ; but the decree for an injunction may also re- 
quire the payment of such sum by the defendants to the plaintiff. 



EPSTEIN et aL v. DRYFOOS. 
(District CJourt, S. D. New York. December 31, 1914.) 

1. Patents ^=»45 — ^Evidence op Novelty — Gommebgial Success. 

In approaching the cousideration of the patentable novelty of an article 
of wearing apparel, it is well, in a doubtful case, to weigh cautiously the 
influence of commercial utility, for, in addition to the merit of the product 
many causes contribute to success, notably a nation-wide market, change 
of fashions, clever advertising, and good business methods. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §f 61-63; I>ec 
Dig. <©=5>45.] 

2. Patents <S==»32S — ^Validitt and Infringement — Skibt. 

Tlie Epstein & Epstein patent. No. 887,610, for a skirt or petticoat hav- 
ing the entire rear portion of the waistband formed of an elastic band 
inclosed in the body portion, claims 3 and 4, narrowly construed, and 
limited, as they must be, in view of the prior art and the proceedings 
in the Patent Office, held not infringed. 

In Equity! Suit by William Epstein and Samuel Epstein against 
Milton M. Dryfoos for infringement of letters patent No. 887,610, 
for a skirt or petticoat, granted May 12, 1908, to William Epstein and 
Samuel Epstein. On final hearing. Decree for defendant. 

Alan D. Kenyon, of New York City, for complainants. 

Charles McC. Chapman and Fred H. Bowersock, both of New York 
City, for defendant. 

« 

MAYER, District Judge. [1] In approaching the consideration of 
the patentable novelty of an article of wearing apparel, it is well, in a 
doubtful case, to weigh cautiously the influence of commercial utility, 
for, in addition to the merit of tlie product, many causes contribute to 
success, notably a nation-wide market, change of fashions, clever ad- 
vertising, and good business methods. 

^=3>For other cases tee same topic & KEY-NUMBER In all Key-Nambered Digests ft Indexes 
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[2] The "Eppo," as complainants call their petticoat, has undoubted- 
ly proved a success. By its manufacture, complainants have developed 
a large business from modest beginnings, and have placed on the market 
a petticoat which women seem to like; but, as the testimony shows, 
other garments of this kind have also won the popular fancy — ^wit- 
ness the "Klosfit." 

These are the days, so the testimony amply shows, of thin outer 
garments. Wherefore the enterprising petticoat manufacturer must 
have in mind, not only a good fit, but also a smooth-appearing under- 
garment, not afflicted with varying colors, nor with gathers tending to 
crumple. 

The Epsteins were not the first, however, to realize these essential 
requisites. Doubtless this problem antedates the file wrapper, but 
from the file wrapper it is apparent that the art advanced by little steps 
until, finally, Feuchtwanger (United States letters, No. 662,714, dated 
November 27, 1900) invented something really worth while. 

**My invention,** said Feuchtwanger, **relates to improvements in skirts; 
and the object of the same is to produce an nnderskirt which will fit neatly 
over the hips without wrinkUng and be secured snugly about the waist To 
accompUsh this object, I construct my skirt of three parts, each of a different 
kind of material. The first part or lower skirt portion is of nonelastic ma- 
terial, the second or hip portion is of material with a medium modulus of 
elasticity, and the third portion or waistband is of material having a large 
modulus of elasticity." 

This patent has been held valid in the Third Circuit and here. Green- 
wald Bros., Inc., v. Enochs, 183 Fed. 583, 106 C. C. A. 351 ; Green- 
wald Bros., Inc., v. La Vogue Petticoat Co. (S. D., per Sheppard, J.), 
affirmed on appeal 226 Fed. 448, C. C. A. . 

Later (United States letters patent No. 855,885, dated June 4, 1907) 
Jacob Greenwald obtained a patent for a skirt with gores, stating : 

'1 am aware that heretofore skirts have been made, of which the upper 
portion was wholly composed of elastic fabric, such a garment being patented 
in United States letters patent No. 6G2,714, dated November 27, 1900, pant- 
ed to Henry J. Feuchtwanger. One of the purposes of the present invention 
is to i)emiit the use of relatively nonelastic material for the upper portion 
of a skirt, while still obtaining the advantages of smooth close fit characteris- 
tic of such patented skirts. Thus, in my improved garment, silk may be 
used for such upper portion ; and yet the advantages of an elastic fabric at 
the important region may be obtained. 

"I am also aware that it is not broadly new to insert elastic gores at the 
waist region in garments, or to employ elastic strips in siich waist regions. 1 
therefore do not claim the use of such devices individually.'' 

It is thus apparent that the field of invention had been greatly nar- 
rowed, and that the dividing line between skilled workmanship and 
invention was becoming constantly thinner. 

In this situation, complainants applied for their patent, and were 
put to the necessity of overcoming prior art references until they 
finally succeeded in having allowed to them (among others) the claims 
in suit which are as follows : 

''B. A skirt or petticoat, comprising a body, and a waistband, the front 
portion of the waistband being inelastic and secured to the front portion of 
the said body, the entire rear portion of the waistband being elastic and 
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formed of an elastic band, the entire rear upper portion of the said body 
inclosing the said elastic band, and longitudinal rows of stitches securing the 
said hand-inclosing portion to the said elastic band while the latter Is in a 
stretched condition, the said upper front portion of the said body being plain 
or nongathered, and the entire upper rear portion of the said body adjacent to 
the said elastic waistband portion being gathered. 

"4. A skirt or petticoat, comprising a body having a placket at one side 
thereof, and a waistband consisting of a front and a rear portion, the front 
portion being Inelastic and secured to the upper front portion of the said 
body, beginning at the placket and reaching to the opposite side of the body, 
the said rear portion of the waistband being formed of an elastic band, and 
an integral extended portion of the rear of the said body, the said extended 
body portion inclosing the said elastic band and being secured thereto through- 
out the length of the elastic band and while the latter is in a stretched con- 
dition." 

In claim 3 the limitation "entire" employed in each of lines 4 and 6 
was deliberate, and was necessitated by the citations of prior art pat- 
ents, and in the argument accompanying the amendment dated Febru- 
ary 21, 1908 (see file wrapper), the applicants referred to the elastic 
extending "from the side placket clear across to the other side of 
the garment, so that, when the garment is placed in position, the en- 
tire rear portion of the waistband and the adjacent body pcwrtion 
stretches uniformly from hip to hip and thus allows the garment to 
hang properly, even if a very stout person uses the garment," thus 
emphasizing the limitation made in the third claim, as well as in the 
two preceding claims, not now in question. Then, in the same argu- 
ment, the applicants particularly direct the examiner's attention to 
lines 6-16, page 4 of the specification, which correspond to lines 100 
to 112, page 1 of the printed specification; the same being next to the 
last paragraphs above quoted from the specification of the patent in 
suit. 

Regarding claim 4, in the same argument, it is stated that the struc- 
ture of the reference (Crocker) is foreign to that of applicants, par- 
ticularly as "the rear portion of applicants' waistband is formed of 
an elastic band and an integral extended portion of the body inclosing 
the elastic band and secured thereto throughout the length of the elas- 
tic band and while the latter is in a stretched condition," this quoted 
matter being the language of lines 59-64 inclusive, page 2 (in claim 
4), of the patent. 

The file wrapper history of claim 1 furnishes additional evidence of 
the limitations imposed by the prior art. 

It must be concluded that tfie word "entire'* meant what "entire" 
ordinarily means, and that "inclosing" meant to "envelop with sur- 
rounding material." (See Standard Dictionary definition of "enclose," 
and read also the specification with the claims.) 

The result is that these claims (which are practically identical) must 
be strictly construed if the patent is to be sustained, and I confess I 
am sometimes reluctant to disturb the validity of a patent, where hard- 
working men have developed a business on the faith of it, if such a 
conclusion is unnecessary. 

In assuming the patent to be good for the purposes of the case at 
bar, I have not considered as part of the prior art the Goggin skirt 
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for reasons stated at the trial (although I believe Goggin to be dis- 
interested and truthful), nor have I considered the Wertheim, No. 
857,968, and Gilson, No. 797,194, patents, which, I think, are relevant 
on the state of the art; but, to avoid any question, they have been 
eliminated and are really not necessary in this controversy. 

The alleged infringing petticoats are four in number, illustrating two 
kinds of petticoat concededly sold by defendant. (Exhibits 3 and 4, 
and 5 and 6.) 

In Exhibits 3 and 4, four elements of claim 3 are lacking as fol- 
lows : 

4. The entire rear portion of the waistband being elastic and formed of 
an elastic band. 

5. The entire rear upper portion of the body inclosing the elastic band. 

6. Longitudinal rows of stitches securing the band-inclosing i)ortlon to the 
elastic band while the latter is in a stretched condition. 

8. The entire upper rear portion of the body adjacent to the elastic waist- 
band portion being gathered. 

And three elements of claim 4 are lacking as follows: 

3. The front portion being inelastic and secured to the upper front portion 
of the body, beginning at the placket and reaching to the opposite side of the 
body. 

4. The rear portion of the waistband being formed of an elastic band and 
an integral extended portion of the rear of the body. 

5. The extended body portion inclosing the elastic band and being secured 
thereto throughout the length of the elastic band and while the latter is in a 
stretched condition. 

The same is true of Exhibits 5 and 6, and, further, these two petti- 
coats do not use a side placket (thus not infringing claim 4 in any 
event), and have, in addition, plaits or tucks which, it is .claimed, are 
an advantage, because by hand adjustment the garment can be made 
to fit a woman whose measurement is greater than the elastic stretch 
of the waist band. 

I could continue with the elaboration of details, for in cases of this 
kind the subject-matter lends itself to more or less small similarities 
or differences; but, after all, the controversy must be decided upon 
the basic proposition that, if the scope of the patent is broadened, it 
must fall under the prior art, and therefore, if held to its true limits, 
it cannot catch in its net another device which clearly avoids the terms 
of the claims. 

As applied to Exhibits 3 and 4, it may be urged that this is a narrow 
view; but, desirable as is the recognition of invention, it is equally 
desirable that in a busy work-a-day art, the competitive field should 
not be limited by extending to the claims of a patent a scope which 
was never intended, and more especially where the contrivance, though 
successful, has by no means revolutionized the art 

The bill is dismissed, with costs. 
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GILLESPIE V. SMITH et aL 
(District Court, N. D. West Virginia. February 11, 1916.) 

1. Alteration of Instruments «=»7— Matebiauty — Insbbtino Date. 

Where at the time a release was executed the closing line, '^Witness 
my hand and seal this 29th day of September, 1909," did not contain the 
words "29th" and "September," the subsequent insertion of these words 
was not such an alteration or addition to the writing as rendered It void ; 
that being the true date of the execution of the release. 

[Ed. Note. — For other cases, see Alteration of Instruments, Cent Dig. 
§§ 34-39; Dec. Dig. «&=b>7.] 

2. Alteration of Instruments €=>8 — ^Materiality — Surplusage. 

Where a release by plaintiff of a surety on the bond of his father's 
executor was signed and sealed by him with his own hand, no witness to 
his signature was required, and the Indorsement on the release after its 
execution of the words, "Witness to signature, Jolin M. Smith," was 
surplusage, and not an alteration of the instrument. 

[Ed. Note. — For other cases, see Alteration of Instruments, Cent Dig. |§ 
40-46; Dec. Dig. <©=»8.] 

3. Executors and Administrators ^=s>531 — Construction — Effect of Seal. 

Where plaintiff's release of a surety on the bond of his father's execu- 
tor from liability was under seal, the seal was conclusive evidence of a 
sufficient consideration, especially where it acknowledged payment of $1 
and alleged other considerations, and there was evidence that $1 was in 
fact paid. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. |§ 240^-2430; Dec. Dig. tS=»531.] 

4. Release €=>12 — Consideration — Necessity. 

Under ordinary conditions a man may without consideration voluntari- 
ly forgive his debtor his debt, though he may have been an unjust steward. 

[Ed. Note.— For other cases, see Release, Cent Dig. U 18-20; Dec 
Dig. <&=>12.] 

5. Fraud ^=»50 — ^Presumptions and Burden of Proof. 

Fraud is never presumed, but must be clearly shown. 
[Ed. Note. — For other cases, see Fraud, Cent Dig. §§ 4d, 47 ; Dec. Dig. 
<&=>50.] 

6. Contracts ^=»96 — ^Validity — Undue Influence. 

Undue Iniiuence assumes a condition existing where such baneful In- 
fluence can be exerted. 

[Ed. Note. — For other cases, see Contracts^ Cent Dig. §| 441, 1155, 1169 ; 
Dec. Dig. <©=»96.] 

7. Executors and Administrators ^=»531— Sureties on Bond — Release — 

Validity — Fraud or Undue Influence. 

Plaintiff's uncle was surety on the bond of the executor of plaintilTs 
father, and plaintiff lived with the executor in the largest town in the 
county, while the uncle, a farmer, Uved some 20 or more miles away. 
The executor's management of the estate was such as to charge the sure- 
ties with liability, and plaintiff, who was not Illiterate, but, on the con- 
tra i-y, college bred, was not ignorant of the executor's affairs but knew of 
at least one unfortunate Investment by the executor. The executor and 
the uncle were his sole blood relatives and had reared and cared for him 
from his thirteenth year to his majority. The uncle stated to plaintiff 
that he was an old man, desirous of settling up his affairs and turning 
over his farm to his sons, and for these reasons asked plaintiff to relieve 
him from the suretyship obligation. It was claimed that the uncle repre- 

^s»For other cases see same topic A KET-NUMBER In all Key-Numbered DigestJi ft Indexes 
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sented that this would not affect the liability of the other sureties, and the 
release was executed under the belief on the part of both parties that such 
would be the legal effect of the release, but both parties were sincere iu 
so believing. Held, that the facts did not show that the release was ob- 
tained by fraud, misrepresentation, or undue influence. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent 
Dig, $S 2406-2430; Dec. Dig. «=>531.] 
8. Executors and Administbatobs <S=»581 — SuBEmss ow Bond — Discharge— 
Rblation of Cosubbty. 

While, under ordinary conditions, the rule of strict! juris, or even 
strlctissimi juris, is properly invoked in behalf of sureties, and they should 
be released from their obligation by any dealings which operate to change 
or increase their liabilities, a release by plaintiff of one of the joint and 
several sureties on the bond of his father's executor from liability re- 
leased the other sureties only to the extent to which the released surety 
would have been liable upon the ultimate ascertainment of the sum to be 
paid by the solvent and responsible sureties, as the sureties stood in the 
same fiduciary relation to plaintiff as the executor. 

[Ed. Note.— For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2406-2430; Dec. Dig. «s»531.] 

In Equity. Suit by John J. Gillespie against Walter R. Smith and 
others. Decree for complainant. 

Thomas P. Jacobs, of New Martinsville, W. Va., McCoy & Swiger, 
of Sistersville, W. Va., and Pugh & Pugh, of Columbus, Ohio, for 
plaintiff. 

Boreman & Carter and C. B. Riggle, all of Middleboume, W. Va., 
Arthur S. Dayton, of Philippi, W. Va., and Hogg & Hogg, of Pt. 
Pleasant, W. Va., for defendants. 

DAYTON, District Judge. Gillespie has recovered in a state court 
a judgment against Walter R. Smith, executor of his father's estate, 
for $^6,008.74 and $1,341.45 costs. Execution on this decree hav- 
ing been returned "No property found," he has instituted upon the 
law side of this court, an aotion of debt in the name of the state, at his 
relation, against said executor and the sureties upon his official bond. 
The sureties in said action at law have tendered a special plea, setting 
forth that Gillespie has, by writing under seal, released one of their 
number "from all and every obligation and liability as a surety or 
otherwise upon the said bond," and they aver that this release operated 
to release them all. Upon the tender of this plea in the law action. 
Gillespie filed this bill, in which he seeks to have this release annulled 
on the grounds that it was procured from him (a) by fraud, misrep- 
resentation, and undue influence ; (b) was without consideration ; and 
(c) was materially changed after execution. 

[1-4] This last contention can be at once disposed of. The release 
was prepared by an attorney in advance of its execution, and in the 
closing line, "Witness my hand and seal this 29th day of September, 
1909," the figures "29th" and the word "September" were not incor- 
porated, but inserted, after the paper was signed by Gillespie, by John 
M. Smith, the surety released, who also indorsed below the writing 
the wo rds, "Witness to signature, John M. Smith." There is no ques- 

4=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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tion but what the 29th day of September, 1909, was the true date 
this release was executed, and in no way has it been made apparent 
that the date of its execution is in any way material to the controversy 
here. The insertion of this date, therefore, I do not regard as such 
an alteration or addition to the writing as to render it void. The in- 
dorsement of the words "Witness to signature, John M. Smith," below, 
must be held to be surplusage, as no witness to the signature of Gilles- 
pie, who with his own hand signed and sealed it, was by law required. 

Nor do I have difficulty in disposing of the second ground alleged 
against the validity of the release, that of lack of consideration ; and 
this for the reasons that : At common law the part payment of a debt 
is not sufficient consideration for its discharge. Bailey v. Day, 26 Me. 
88; Potter v. Green, 6 Allen (88 Mass.) 442. If tlie discharge be by a 
sealed instrument, it is of no consequence what the actual considera- 
tion may be, for the seal is conclusive evidence of sufficient considera- 
tion. Deering v. Moore, 86 Me. 181, 20 Atl. 988, 41 Am. St. Rep. 534. 
But, if this were not so, the instrument itself admits pa)rment of one 
dollar and alleges other considerations; and, while Gillespie now 
denies payment of this dollar, Smith and his son say it was paid. The 
Supreme Court of Appeals of this state, in Rease v. Kittle, 56 W. Va. 
269, 49 S. E. 150, has very strikingly illustrated the importance and 
effect of a dollar payment, set forth as paid in contracts. Finally, I 
have no doubt but what under ordinary conditions, a rational man may 
without consideration voluntarily forgive his debtor his debt, although 
he may have been an unjust steward. 

[5-i] This brings us to the consideration of the first contention, 
that this release was obtained by fraud, misrepresentation, and undue 
influence. The direct evidence touching this is confined to the state- 
ments of the two men, Gillespie, the plaintiff, and John M. Smith, the 
released surety. It is not necessary to consume time in discussing it 
in detail. I have gone over it time and again, and the conviction has 
grown stronger in my mind each time that, so far as any charge of 
fraud or undue influence is concerned, it must be rejected. Fraud 
is never to be presumed, but must be clearly shown. Undue influence 
assumes a condition existing where such baneful influence can be ex- 
erted. 

Touching the charge of fraud, the release stands admitted as having 
been executed, and there was nothing fraudulent on the part of John 
M. Smith stating to his nephew that he was an old man, desirous of 
settling up his affairs and of turning over his farm to his sons, and for 
these reasons asking him if he was willing to release him from this sure- 
etyship obligation. It is not to be assumed that this young man, Gil- 
lespie, was less able, under all the circumstances, to care for his own 
interests in this matter than this old farmer was of his. The farmer 
had lived his life some 20 or more miles away from Sistersville, the 
largest town in the county ; the young man had lived his in this largest 
town, and in the home of the defaulting executor. He was not wholly 
ignorant of this executor's business affairs ; on the contrary, he at least 
knew of the unfortunate Virginia real estate investment made by this 
executor, and himself had part in the effort to save it He was not , 
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illiterate; on the contrary, he was college bred. Again, there was 
nothing unnatural in this young man, looking on life with youth's 
confidence and faith in the future, and his ability to work out his own 
fortune without harassing his uncle, who was old and had a consid- 
erable family dependent upon him, being entirely willing to free the 
older man from this obHgation. It is to be remembered that the Smiths 
were his sole blood relatives so far as the record discloses, and had 
reared and cared for him from his thirteenth year to his majority. 
His two possible interviews with this farmer uncle, or his single one 
according to his statement, touching the execution of this release, do 
not disclose such exercise of influence as seems to me to have rendered 
the conduct of Smith undue or unlawful. 

Upon one point there can be no disagreement. Whether Smith 
made representation that his release would not affect the liability of 
the other sureties or not, it cannot be disputed that the release was 
executed under the clear understanding of both that it would not. If 
it is to be held that it in fact does operate to release such other sureties 
from liability, then we are confronted with the fact that it was exe- 
cuted tmder an innocent misconception of the law governing the mat- 
ter. I say "innocent," because it seems to me clear that both parties 
were sincere in their conception of the legal effect of this paper. 
And that there was excuse for such conclusion by them will be clearly 
demonstrated by any one who imdertakes to ascertain what the law 
is touching this question. I am persuaded from a careful examination 
that few legal propositions have been more confused by conflicting 
precedents tiian this one. This confusion can be very well illustrated 
by quoting from the legal encyclopedias and text-books. Cyc. says : 

"Under the common-law rule, where cosureties were bound Jointly, a re- 
lease of one discharged all ; but in equity the cosureties remained liable for 
their propoitionate shares, and under the modem law, a covenant not to sue, 
or a release of one cosurety, does not discharge the others ; but he remains 
liable for his proportionate share of the indebtedness, especlaUy if the surety 
released has paid his own proportionate part" 32 Cyc. 156. 

The American and English Encyclopaedia of Law (2d Ed.) vol. 
27, page 527, says: 

"A surety Is only partially discharged where the creditor releases a co- 
surety, and the result is the same whether the creditor obtains from the 
surety discharged by him his full proportion of the debt or merely executes 
the release voluntarily. As generally stated, the rule is that the remaining 
surety is exonerated to the extent to which he would have been entitled to 
contribution from the released surety. Some of the older decisions hold, or 
seem to hold, that the remaining surety in such case is wholly discharged at 
law, but the more equitable rule is now settled as stated abova" 

Elliott on Contracts, bk. 3, § 2064, says: 

"The unconditional release of one joint or joint and several promisors Is 
generally speaking a release of all: Provided, the release is without the con- 
sent of the cosureties or joint obligors." 

Counsel for defendants, in their brief, have very rightly indicated 
that the proposition has been further complicated by reason of the 
aboHtion of the common-law for the Code practice by some of the 
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States and by special legislative enactments by others; but they in- 
sist that the common-law rule releases all the sureties, that the com- 
mon law fwrevails in West Virginia, and that no statute has been enact- 
ed in the state modifying or repealing it in this particular, and they 
cite Maslin's ExVs v. Hiett, 37 W. Va. 15, 16 S. E. 437, and Ruther- 
ford V. Rutherford, 55 W. Va. 56, 47 S. E. 240, and further point out 
that Virginia now has a statute abrogating the rule, but before its 
passage adhered to it, as shown by the rulings in Blow v. Maynard, 
2 Leigh (29 Va.) 29-59, Peasley v. Boatwright, 2 Leigh (29 Va.) 196, 
and Gamett v. Macon, 6 Call. (10 Va.) 308, Fed. Cas. No. 5,245. It 
is very difficult to resist the force of this argument. The question, 
however, is still further complicated by reason of the very varied 
number of conditions in which it may arise and has arisen in business 
transactions involving the relations of principal, sureties, creditors, 
and other interested parties, and the application of a general, and I 
may say arbitrary, rule of this character to all of such conditions and 
relations. 

[8] Without extending the discussion to undue length, I may say 
that my study of the authorities has led me to believe that the tendency 
in the past has been to extend its scope and operation beyond its orig- 
inal purpose, and that in common-law states it may well be held to be 
subject to certain limitations and exceptions. The reason of the law 
is the life of the law. Under all ordinary conditions the rule of 
"stricti juris," or even "strictissimi juris," is properly invoked in be- 
half of sureties, and this for the reason that they assume a responsi- 
bility ordinarily without any expectation of pecuniary profit or gain. 
It is but reasonable and right, therefore, that they should be released 
from their obligation by any dealings which operate to change or in- 
crease their liabilities. Ward v. Tinkham, 65 Mich. 695, 32 N. W. 
901. An every day illustration of such change or increase of lia- 
bility is found in the undue extension of time to pay, by a creditor to 
the principal after he has received notice from the surety to sue. It 
would seem, too, that in the old common-law practice of England the 
rule under discussion may have arisen from the fact that bonds were 
almost wholly joint as to their obligors, and the release of one neces- 
sarily released all, because suit could be maintained against all only. 
Under the modern "joint and several" surety contract the reason for 
the rule is greatly lessened and modified. Be this as it may, it seems 
to me that in cases like this of fiduciary bonds, joint and several in 
character, taken by the state in the course of its lee^al care, custody, 
and administration of the estates of its "wards in chancery," another 
rule is applicable, to wit, that: 

"A release given by the beneficiaries to a surety, In order to be upheld, 
must be showDi to be fair and reasonable, because the sureties stand in the 
same fiduciary relation to the beneficiaries as the principal does." 11 Am. & 
Eng. E^c. of Law (2d Ed.) 896, citing Baines v. Barnes, 64 Ala. 375. 

And applying this rule to this case, it would seem perfectly clear 
that these cosureties of Smith, who bound themselves jointly and 
severally to see to it that this estate of Gillespie should be properly 
administered and turned over to him when he became of age or to 
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his guardian during his minority by the executor, can urge no reason- 
able change or increase of their liabilities, provided Gillespie be held 
to remit and credit the full part of the liability that Smith would be 
liable for, if he had not been released in the ultimate ascertainment 
of the sum such sureties, or the solvent and responsible ones, may 
have to pay by reason of the executor's default. This seems to me 
to be just, reasonable, and in accord with equity and good conscience. 
Therefore I will entertain this bill and enter a decree restraining 
the defendant sureties from using said release for other purpose than 
to secure for themselves, in the trial of the law action, credit for such 
a sum as Smith would be liable for if he had not been released, which 
sum must be a full and equal share of what the solvent sureties may 
have to pay or be liable for. No costs in this case will be awarded 
cither side. 



CARSON V. GORE-MEENAN CO. 

(District Court, D. CoDDecticut February 9, 1916b) 

No. 765. 

1. Death ^=»25 — ^Aotions for Death — ^Defenses — Settlement ob Release. 

Gen. St. Conn. 1902, § 1094, provides that the executor or administrator 
of any person whose death shall have been caused by negligence may re- 
cover of the party In fault Just damages, not exceeding $5,000. Section 
399, prior to its amendment in 1915, provided that damages recovered un- 
der section 1904 should be distributed, after deducting costs and exi)ense9, 
one-half to the husband or widow and one-half to the lineal descendants, 
per stirpes, and that, if there were no such descendants, the whole 
should go to the husband or widow, or, if there was no husband or 
widow, to the heirs, according to the law regulating the distribution of 
intestate personal estate. Held, that a settlement with the widow of a 
decedent before her appointment as administratrix and a release by her 
was not a defense to an action thereafter brought by her as administratrix, 
since the beneficiaries of the action have no vested right prior to judg- 
ment, and the amount recovered is to be distributed to those who are 
beneficiaries on the day the Judgment is rendered ; the statute not con- 
templating a distribution to the personal representatives of deceased 
beneficiaries. 

[Ed. Note. — For other cases, see Death, Cent. Dig. S 27; Dec. Dig. 
«=»25.] 

2. Constitutional Law ^=s>105 — ^Right to Damages as Pbopebtt. 

There can be no vested right in a claim for damages for a tort not 
connected with or growing out of a contractual relation until Judgment 
is rendered, and until that time the claim is a mere expectancy or an in- 
choate right, not assignable, and not liable to attachment, and not a debt. 

[Ed. Note.— For other cases, see Constitutional Law, Cent. Dig. §§ 228- 
235; Dec. Dig. <&=>105.] 
8. Descent and Distribution ^=>76 — Executors and Administrators ^=»49 
— Right to Damages as Property. 

A claim for damages for a tort does not pass to an administrator as 
assets, save by virtue of a statute, nor descend to a person's heirs until 
Judgment is rendered. 

[Ed. Note. — For other cases, see Descent and Distribution, Cent. Dig. J§ 
252-262; Dec. Dig. <g=»76; Executors and Administrators, Cent. Dig. §§ 
301. 303^306 ; Dec. Dig. «=»49.] 

ts^t'QT Other cases see same topic ft KEY-NUMBER in all Kev-Nnmbered Digests & Indexes 



Digitized by 



Google 



766 229 FBDBBAL RBPORTIBB 

4. Death ^=s>69'— Actions fob Causing DbaIth — ^Bvidsngb. 

In an action for death under the Connecticut statute, the trial oonrt 
has nothing to do with the distribution of the recovery, and evidence of 
the number and condition of the beneficiaries Is inadmissible on the ques- 
tion of damages, and can by any possibility be admissible only ta show 
an absolute lack of beneficiaries or heirs. 

[Ed. Note.— For other cases, see Death, Cent Dig. it 86^ 87; Dec. 
Dig. <$=s>69.] 

5. Statutes ^=:»267, 276— Constbuction — Statutobt Pbovisionb as to Ck>if- 

STKUCTION. 

(len. St. Conn. 1902, | 1, providing that the passage or repeal of an act 
shall not affect any pending action, does not limit the power of the liegis- 
lature in the enactment of laws, nor affect the construction of laws when 
enacted when the leglslatlTe intent Is clear, and must yield to later ex- 
pressions of the legislative wllL 

[Ed. Note.— For other cases, see Statutes, Cent Dig. if 350-359, 871, 
872; Dec. Dig. <8=»267, 276.] - 

At Law. Action by Martha J. Carson, administratrix, against the 
Gore-Meenan Company. On demurrer to certain defenses in the an- 
swer. Demurrer sustained. 

Robert J. Woodruff, of New Haven, Conn., for plaintiff. 
Seymour C. Loomis, of New Haven, Conn., for defendant 

THOMAS, District Judge. [1] After the decision sustaining the 
demurrer to the second defense of the defendant's answer, the de- 
fendant, with the permission of the court, amended its second and 
third defenses. These defenses, as amended, aver that prior to the 
appointment of the plaintiff as administratrix, and before the bring- 
ing of the action, the decedent's widow, who is also the administratrix, 
for a valuable consideration, released and settled and gave a full ac- 
cord and satisfaction of all claims arising against the defendant by 
reason of tihe decedent's death, and for a valuable consideration waived 
and released all claims which might arise against the defendant be- 
cause of any negligence of the defendant; that the decedent left 
no lineal descendants, and left surviving him a widow, who is the 
sole beneficiary of any sum which may be recovered in this action, 
and who, as administratrix, is prosecuting this action. A demurrer 
has been filed challenging the sufficiency of these defenses. Elaborate 
briefs have been presented and the questions involved have been ex- 
haustively argued. In my opinion the decision sustaining the original 
demurrer should stand. 

The vice of the defendant's argument is that it erroneously assumes 
that the beneficiaries' right in the judgment which may be recovered 
in an action upon section 1094 of the General Statutes of Con- 
necticut, Revision 1902, vested before the judgment. This con- 
tention is not sound. The beneficiaries cannot be determined until 
the judgment is rendered, and the court of probate has nothing to 
do, except to determine who are the beneficiaries on the day the judg- 
ment is rendered, under section 399 of the General Statutes of 
Connecticut, Revision 1902, as it was prior to the amendment of 

^=39For other cmsas aeo same topic A KBT-NUMBER In all Key-Numborod Dlgeata ft Intfax^s 
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1915; that is to say, if the widow of a decedent, in an action 
brought under section 1094, who had survived him, should die before 
judgment, the share which she would have received, had she lived un- 
til judgment, would lapse, and would then be distributed to the other 
heirs entitled to share in the judgment, and so, if the lineal descend- 
ants surviving him should die before the judgment, their share would 
accordingly lapse and pass to the widow. Section 399 clearly does 
not contemplate a distribution to personal representatives, and such 
a construction of the statute is manifestly opposed to both its letter 
and spirit The purpose of the Connecticut statute, as has been re- 
peatedly held, is to provide for the survival of the decedent's right of 
action for the compensation of those dependent upon him, to be de- 
termined as of the date of the judgment, and, had it contemplated a 
distribution to legal representatives, it would have said so in so many 
words, as do sections 396 and 398 of the General Statutes of Connecti- 
cut, Revision of 1902 — ^the general statutes of distribution of the State. 
"Expressio unius est exclusio alterius." Whether the amendment of 
1915 has changed the law in this respect it is not now necessary to 
decide. 

[2, 3] Moreover, there can be no vested right in a claim for dam- 
ages for a tort, not connected with or growing out of a contractual 
relation until judgment is rendered. Such a claim does not pass to 
the administrator as assets, save by virtue of a statute, does not 
descend to the heirs, and constitutes no basis for the action of any 
legal principle until judgment is rendered, and up to that time the 
claim is a mere expectancy, or an inchoate right, not assignable, not 
liable to attacliment, and not a debt. Holcomb v. Winchester, 52 
Conn. 447, 52 Am. Rep. 609; Brown & Adams v. United Button Co., 
149 Fed. 48, 79 C. C. A. 70, 8 L. R. A. (N. S.) 961, 9 Ann. Cas. 445 ; 
In re New York Tunnel Co., 159 Fed. 688, 86 C. C. A. 556 (C. C. 
A. 2d Cir.); In re Ostrom (D. C.) 185 Fed. 988. 
^ [4] The trial court has absolutely nothing to do with the distribu- 
tion under the Connecticut statute, and evidence of the number and 
condition of the beneficiaries is inadmissible as bearing upon the ques- 
tion of damages. McEUigott v. Randolph, 61 Conn. 159, 22 Atl. 1094, 
29 Am. St. Rep. 181 ; Goodsell v. Hartford & New Haven R. R. Co., 
33 Conn. 51. And the only circumstances under which such evidence 
could by any possibility be admitted would be the absolute lack of any 
beneficiaries or heirs, in which event the action would fail. 

The precedents cited by counsel for the defendant in support of its 
contention arise in jurisdictions where the statutes are substantially 
different from the Connecticut statute, and where the existence of the 
cause of action is not dependent upon the appointment of an admin- 
istrator, but grows out of the negligent death ; the action being for 
damages sustained by designated beneficiaries on account of such neg- 
ligent death, and which comes into existence by reason of the death, 
and which 4s not cumulative, nor the survival, continuation, or enlarge- 
ment of any existing right, but the substitution of a new right and 
remedy by way of exception. It is possible in such cases a right of 
acticm might vest in the designated beneficiaries when the action ac- 



Digitized by 



Google 



768 229 FEDERAL RBPORTBB 

crues, although the administrator as a trustee is a necessary party, 
but the Connecticut statutes clearly exclude any such construction. 

As already indicated, the whole tenor of the decisions of the Con- 
necticut Supreme Court of Errors is to make the action given by sec- 
tion 1094 a purely survival one for the compensation of those de- 
pendent upon the decedent, free from claims of creditors, such ben- 
eficiaries to be determined under section 399 as of the date of the 
judgment. 

This view of the law is borne out by Blagge v. Balch, Brooks v. 
Codman, and Foote v. Women's Board of Missions, cases arising 
under the act of Congress relating to the French spoliation claims 
and reported in 162 U. S. 439, 16 S. Ct 853, 40 L. Ed. 1032. These 
were writs of error to the Supreme Judicial Court of the state of 
Massachusetts and the superior court of the state of Connecticut for 
the county of New Haven, respectively, and involved the construc- 
tion of the proviso in the Act of Congress of March 3, 1891, c 540, 
26 Stat. 908, which is as follows : 

"That In aU cases where the original sufferers were adjudicated bankrupts 
the awards shall be made on behalf of the next of kin instead of to assignees 
in bankruptcy, and the awards in the cases of individual claimants shall not 
be paid until the Court of Claims shaU certify to the Secretary of the Treasury 
that the personal representatives on whose behalf the award is made repre- 
sent the next of kin, and the courts which granted the administrations, re- 
spectively, shall have certified that the legal representatives have given ade- 
<iuate security for the legal disbursement of the awarda" 

The Supreme Court held, reversing the Supreme Judicial Cdurt of 
Massachusetts, in Codman v. Brooks, 159 Mass. 477, 34 N. E. 689, and 
the Supreme Court of Errors of the State of Connecticut, in Leffing- 
well's Appeal from Probate, 62 Conn. 347, 25 Atl. 453, that the words 
"next of kin," as used in the proviso meant next of kin living at the 
date of the act, and not at the decease of the original sufferers. In 
the course of the opinion of the court, which was delivered by Chief 
Justice Fuller, at page 462 of 162 U. S., at page 858 of 16 Sup. Ct 
(40 L. Ed. 1032), it is said : 

"And this conclusion is in harmony with ♦ ♦ ♦ section 19S1 of the Re- 
vised Statutes in reference to recovery of damages by the legal representatives 
of i^rsons killed by wrongful act in violation of the civil rights act of 1871, 
the Act of Congress of February 17, 1885, c. 126, 23 Stat. 307, providing for ac- 
tions in the District of Columbia for the death of persons caused by wrongful 
acts of others and geueraUy with the statutes of the states giving a ri^t of 
action for injuries resulting in death." 

[5] It is urged that the amendment of 1915 (Laws 1915, c. 44) 
falls within tlie contemplation of section 1 of the General Statutes 
of Connecticut, Revision of 1902, providing that the passage or re- 
peal of an act shall not affect any pending action. This statute does 
not seem in any way inconsistent with the views expressed, for the 
reason that that provision was not intended to limit the power of the 
Legislature in the enactment of laws, nor to affect the construction 
of laws when enacted when the legislative intent is clear, and these 
legislative enactments must yield to the later expression of the legis- 
lative will. Lew V. Bray, 81 Conn. 213, 217, 70 Atl. 628. 
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I am also supported in my conclusion by Yelton v. EvansviUe & 
Indianapolis R. R. Co., 134 Ind. 414, 33 N. E. 629, 21 L. R. A. 158; 
Pittsburgh, C, C. & St. L. R. R. Co. v. Hosea, 152 Ind. 412, 53 N. 
E. 419; Cowen v. Ray, 108 Fed. 320, 47 C. C. A. 352 (C. C. A. Sixth 
Circuit) ; Dowell v. Burlington, C. R. & N. R. R. Co., 62 Iowa, 629, 
17 N. W. 901 ; Baltimore & Ohio R. R. Co. v. McCamey, 12 Ohio 
Cir. Ct. R. 543 ; and Maney v. Chicago, B. & Q. R. Co., 49 111. App. 
105. These cases hold that because a right of action for wrongful 
death did not exist at common law, but is dependent entirely upon 
statutory authority, therefore, if the statute provides that such action 
shall be brought by the representative of the decedent for the benefit 
of certain named beneficiaries, such representative may maintain an 
action without reference to what the beneficiaries may have done in 
the matter. The reasoning in the cases last cited is well stated in Yel- 
ton V. EvansviUe & Indianapolis R. R. Co., supra, at page 417 of 134 
Ind., at page 630 of 33 N. E. (21 L. R. A. 158) as follows: 

"The action Is prosecuted under section 284, R. S. 1881. This section au- 
thorizes the action to be prosecuted by the administrator of the decedent 
The damages recovered inure to the exclusive benefit of the widow and chil- 
dren of the deceased. In this case, there being no diildren, the damages would 
Inure to the sole benefit of the widow, but she could not prosecute the action. 
It must be prosecuted by the administrator. This being true, if the widow can 
compromise the cause of action and release the damages, so as to terminate the 
suit, it places the administrator in the anomalous position of having the sole 
right to prosecute the action and yet gives to the widow, or widow and chil- 
dren, if Uiere be children, the right to compromise the action outside of court, 
and cancel the claim for damages upon which the action is based. While it 
would give to«the administrator the sole right to prosecute the action, yet he 
would not have the sole right to control the prosecution of the action once 
commenced. It would seem that the law which authorizes a person to prose- 
cute an action would give to him, by necessary implication, the right to control 
such prosecution, and not permit one not a party to the action, and having no 
rfpht to be a party to the action, the right to compromise the action. While 
actions under this section of the statute are prosecuted for the benefit of, 
and the damages Inure to the exclusive benefit of, the widow and children of , 
the deceased, yet it contemplates the collection of the damages by the admin- 
istrator, and the turning of the same over to the widow and children on final 
settlement" 

I have endeavored to give the question before us careful considera- 
tion, especially as the precise point involved does not seem to have 
been decided by the Connecticut courts ; but, in view of the similarity 
between the Connecticut statute and those of Iowa and Indiana, I am 
compelled to abide their ruling, and hence the conclusion reached on 
the first argument. 

Let the demurrer be sustained. 
229 F.— 49 
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LANTERMAN et al. v. DELAWARE, L. & W. R. CO. et aL 

(District Court, D. New Jersey. February 9, 1916.) 

L Malicious Prosecution ^=:»34 — Termination of Psosecution — ^Negessitt 
OF Favorable Termination. 

Under the rule in New Jersey, it is not essential to the maintenance of 
an action for malicious prosecution, based on a prosecution seeking to 
have plaintiffs held to bail to keep the peace, that the criminal proceeding 
shall have terminated in plaintiffs' favor ; and an action lies, even though 
plaintiffs have been required to give bail, as such a prosecution is ex 
parte, and the truth of the statements made by the complainant cannot be 
controverted, and the person against whom the complaint is made is afford- 
ed no hearing or opportunity to obtain a favorable decision, but can 
merely attack the sufficiency of the complaint, and not its truth. 

[Ed. Note. — For other cases, see Malicious Prosecution, Cent Dig. § 70 ; 
Dec. Dig. <g=>34.] 

2. AiALiciouB PboseoutIon ^=s>24, 51 — ^Want of Pbobablb Cause — ^Result of 
Prosecution. 

As proceedings to have plaintiffs held to bail to keep the peace were 
ex parte, and plaintiffs were afforded no opportunity to controvert the 
truth of the charges made against them, the fact that they were placed 
under bonds to keep the peace afforded no evidence of probable cause in 
an action for malicious prosecution, and a complaint alleging that the 
order requiring them to give bonds was procured through the false testi- 
mony of one of the defendants, and that the charge was in fact false, and 
made without reasonable or probable cause, was sufficient, though it 
showed that they were required to give bail. 

[Ed. Note. — For other cases, see Malicious Prosecution, Cent Dig. {{ 
49-55, 98, 99; Dec. Dig. «$=:^24, 51.] 

At Law. Action by U. S. Grant Lanterman and another against 
the Delaware, Lackawanna & Western Railroad Company and another. 
On motion to strike out complaint. Motion denied. 

William C. Gebhardt, of Jersey City, N. J., and William H. Mor- 
row, of Belvidere, N. J., for plaintiffs. 

Frederic B. Scott, of Jersey City, N. J., for defendants. 

HAIGHT, District Judge. This is an action for malicious prosecu- 
tion, based upon a complaint presented to a justice of the peace by 
the defendant Lunger, at the alleged direction of the other defend- 
ant, the Lackawanna Railroad Company, charging the plaintiffs with 
threats to do Lunger bodily harm, whereby he had been put in fear 
of his life. It is alleged that by reason of the charge so made a 
warrant was issued, and by virtue thereof the plaintiffs were arrested 
and brought before the justice, who thereupon, by reason of false tes- 
timony given by Lunger and others, required each of the plaintiffs to 
enter into a recognizance to keep the peace ; that they did not do so, 
and were thereupon committed to the Warren county jail, where they 
were imprisoned for three days. It is also alleged that the charge 
was false, and that it was made from motives of malice and without 
reasonable or probable cause. The objection to the complaint is that 

^=:»For other cases see same topic & KBT-NUMBER in all Key-Numbered Digests ft Indexei 
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it fails to set forth a cause of action: (1) Because it contains no al- 
legation that the prosecution has terminated in the plaintiffs' favor; 
and (2) because it appears on the face of the complaint that the prose- 
cution was based on reasonable and probable cause. 

[1] The first alleged defect would unquestionably be fatal, were this 
an ordinary suit for malicious prosecution, because an essential ele- 
ment of such an action is that the criminal prosecution shall have ter- 
minated in favor of the plaintiff. But in this respect an action based 
on a prosecution which sought to have the plaintiff held to bail to 
keep the peace, such as that complained of in Ais case, is an exception 
to the general rule; and in such cases it is not necessary that the 
criminal proceeding shall have terminated in the plaintiff's favor, and 
an action lies, even if he has been required to give the bail. Apgar v. 
Woolston, 43 N. J. Law, 57, 65 ; Steward v. Gromett, 7 Com. Bench 
(N. S.) 191 (141 Eng. Rep. Full Repr't, 788); Castrique v. Behrens, 
3 El. & El. 709, 721 (121 Eng. Rep. Full Repr't, 608, 613). The 
reason for this exception is that such a prosecution is ex parte, and 
the truth of the statements made by the complainant cannot be con- 
troverted, and therefore the person against whom the complaint is 
made is afforded no hearing or an opportunity to obtain a favorable 
decision. All that he can do is to attack the sufficiency of the comr 
plaint, but not its truth. As startling as this statement, regarding the 
rights of a person against whom proceedings to hold to bail are in- 
stituted, may seem, it is undoubtedly the rule of the common law. 
Steward v. Gromett, supra; The King v. Doherty, 13 East, 171 (104 
Eng. Rep. Full Repr't, 334) ; Lord Vane's Case, H. 17 Geo. II (reported 
in full in note in 104 Eng. Rep. Full Repr't, 334) ; The King v. Bring- 
loe, M. 7 Geo. II (reported in note 104 Eng. Rep. Full Repr't, 336) ; 
The King v. Stanhope, M. 6 Geo. IV (reported in full in note 113 
Eng. Rep. Full Repr't, 949) ; The Queen v. Dunn, 12 Ad. & E. 599 
(113 Eng. Rep. Full Repr't, 939). The only case apparently opposed 
to this rule, to which my attention has been called, is Rex v. Parnell, 
2 Burr. 806 (97 Eng. Rep. Full Repr't, 572), decided in 1759. But, if 
that case is so opposed, it is clearly contrary to the great weight of au- 
thority of the English courts. Moreover it can probably be distin- 
guished from them because of the peculiar facts there presented. 

I cannot find that the above rule of the common law has been 
changed by statute in New Jersey. It was considered to be the rule 
in this state when Apgar v. Woolston, supra, was decided. It follows, 
therefore, that it was not necessary for the plaintiffs to have alleged 
in their complaint a termination, favorable to themselves, of the crim- 
inal proceedings alleged to have been instituted against them by the 
defendants. 

[2] This, likewise, disposes of the second supposed defect of the 
complaint, because, as the proceedings before the justice of the peace 
were ex parte, and the plaintiffs were afforded no opportunity to 
controvert the truth of the charges made against them, the fact that 
they were placed under bonds to keep tlie peace affords no evidence 
of probable cause. The complaint alleges that the order requiring the 
plaintiffs to give bonds was procured through false testimony given 
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by the defendant Lunger, and others, and that the charge was in fact 
false, and was made without reasonable or probable cause. 

The motion to strike out the complaint will therefore be denied, 
with costs. 



BATES y. DRESSER et aL 

(District Court, D. Massachusetts. December 17, 1915.) 

No. 227. 

1. Courts ^=p294 — Jubisdiction of Federal Gottrts — Suit by Receiver o» 

National Bank. 

The fact that a suit is brought by the receiver of a national bank in the 
course of winding up its affairs gives a federal District Court Jurisdic- 
tion, under Judicial Code (Act March 3, 1911, c. 231) § 24, par. 16, 36 Stat. 
1092 (Comp. St 1913, § 991), regardless of the citizenship of the parties. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 836; Dec. Dig. 
<8=>294.] 

2, Equity <S=9409 — ^Refbrencb to Master bt Consent — Review of Findings 

OF Master. 

Under a consent order, referring a case to a master to hear, and to re- 
port to the court his findings of fact and rulings of law thereon, which 
further provides that any party "shall have the right to a review and a 
determination by the court upon the evidence reported by tiie master," 
and that the master "shall report to the court all the evidence bearing 
upon any question of fact which any party desires to be re-examined and 
found by the court," the findings of fact by the master are no more than 
presumptively correct, but will be sustained, except as they appear to the 
court to be clearly against the weight of evidence, or so inconsistent with 
each other that they cannot properly stand. 

[Ed. Note.— For other cases, see Equity, Cent Dig. |{ 904, 920-923; 
Dec. Dig. e=>409.] 

8. Banks and Banking ^=s>253 — ^Insolvency — ^Liabilitt of Directobs. 

The by-laws of a national bank provided that every six months, which 
was supposed to be immediately preceding the declaring of the semian- 
nual dividend, there should be appointed by the board of directors *'a com* 
mittee whose duty it shall be to examine into the affairs of the bank, to 
count its cash and compare its assets and liabilities with the balance on 
the general ledger, for the purpose of ascertaining whether or ^ not the 
books are correctly kept and the condition of the bank in a sound and 
solvent condition." The deposits averaged between $300,000 and $400,000. 
During the three years and three months preceding Its closing, the book- 
keeper who kept the deposit ledger was stealing from the bank in in- 
creasing amounts, which aggregated $310,000. His method was the draw- 
ing of checks on the bank, which were cashed in a city and returned with 
other checks through the clearing house. He received the checks, with- 
drew his own, and charged the sum to other deposit accounts, until the 
amount grew too large to be covered in that way, and then made false 
entries and footings, which an examination of his ledger would have read- 
ily detected. During the time the directors made but two examinations, 
and on neither occasion did the committee examine the deposit ledger, 
nor compare the checks received through the clearing house with the lists 
which accompanied the same, from which the remittances were made^ 
There were also other circumstances which should have put them on 
Inquiry. Held, that the directors were negligent in falling to make ex- 
aminations at proper times and in proper manner, and were liable for the 

^=»For other cases see saise topic & KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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losses of tbe bank through the thefts after the time when a proper ex- 
amination woald have disclosed the same. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 944- 
949; Dec. Dig. <8=»2(53.] 
i. Abatement awd Revival ^=s>53 — Oaxtbes of Action Which Subvivb — ^Ac- 
tion BT Bank Recbivbb Aoainct Dibectobs. 

An acti<Mi by the receiver of an insolvent national bank against its di- 
rectors, to recover for losses sustained through their misconduct or neg- 
I llgence for the benefit of creditors and stockholders, is ex contractu, and 

I survives the death of a defendant 

[Ed. Note. — ^Por other cases, see Abatement and Revival, Cent Dig. §§ 
I 251, 252; Dec. Dig. <8s>53.] 

In Equity. Suit by John L. Bates, receiver of the National City 
Bank of Cambridge, Mass., against Edwin Dresser and others. De- 
I cree for complainant 

Bates, Nay & Abbott, of Boston, Mass., for plaintiff. 
Clarence A. Bunker, of Boston, Mass., specially for Geo. E. Rich- 
ardson. 

A. E. Pillsbury, of Boston, Mass., specially for David A. Barber. 
Tyler & Young, of Boston, Mass., for defendant Geo. E. Richard- 
son. 

Robert M. Morse and Alger, Dean & Sullivan, all of Boston, Mass., 
! for defendants, Edwin Dresser, Sumner Dresser, and Geo. W. Gale. 



BINGHAM, Circuit Judge. This is a bill in equity, brought by the 
plaintiff, as receiver of the National City Bank of Cambridge, Mass., 
against the defendants, to recover the losses which the bank sustained 
through the defalcations of George W. Coleman, its bookkeeper, which 
took place during a period extending from November 24, 1906, to the 
close of the bank, February 21, 1910. 

The plaintiff's claim of a right to recover is based upon the ground 
that the defendants, as president and directors of the bank, were 
bound to use due care and diligence in the management and super- 
vision of its affairs, and that, through their negligence in this respect, 
they failed to discover Coleman's misconduct in season to prevent the 
whole or any part of the losses which the bank sustained during 
the three years and three months that Coleman's peculations were go- 
ing on. 

[1 ] As there is no diversity of citizenship, and the ground of action 
is for a breach of their duties as directors at common law and in equity, 
federal jurisdiction depends upon the fact that the proceeding is 
brought by a receiver of a national bank in the course of winding up 
its affairs and is sanctioned by section 24, paragraph 16, of the Judi- 
cial Code of 1911. International Trust Co. v. Weeks (C. C.) 116 Fed. 
898, 899; Weeks v. International Trust Co., 125 Fed. 370, 373, 60 
C. C. A. 236; International Trust Co. v. Weeks, 203 U. S. 364, 27 
Sup. Ct. 69, 51 L. Ed. 224; Auten v. United States National Bank, 
174 U. S. 125, 141, 19 Sup. Ct. 628, 43 L. Ed. 920; Guarantee Co. 
V. Hanway, 104 Fed. 369, 44 C. C. A. 312; McCartney v. Earle, 115 
Fed. 462, 53 C. C. A. 392. The question decided in the recent case 

^c:»For other casds seo same topic & KET-NUMBER In all Key-Numbered Dlsests & Indexes 



Digitized by 



Google 



774 229 FBDBRAL REPORTBB 

of Herrmann v. Edwards, 238 U. S. 107, 112, 35 Sup. Ct 839, 59 L. 
Ed. 1224, differs from the one under consideration, as that suit was 
not brought by a receiver in the course of winding up the affairs of 
a national bank, and jflrisdiction, if it existed, was held to depend 
upon diversity of citizenship or the presence of a federal question. 

[2] On October 16, 1911, pursuant to an agreement of the parties, 
and under an order of the court, the case was sent to a special master, 
with directions "to hear the parties and report to the court his findings 
of fact and rulings of law thereon." The order also contained the 
following provision : 

**Any party to the suit shaU have the right to a review and a determination 
by the court upon the evidence reported by the master. The master shall 
report to the court all the evidence bearing upon any question of fact which 
any party desires to be re-examined and found by the court, and such other 
portions of the evidence as may be material to any requests for rulings or 
other question of law which any party may desire to present to the court" 

The case has been heard by the master, and he has filed a report 
covering 94 typewritten pages, together with a book containing 597 
pages of special findings, in addition to the general and special find- 
ings contained in his report, and he has made the figures of the ex- 
pert showing the state of the depositors' ledger during the time the 
defalcations were taking place a part of the report He has also re- 
ported all the evidence and exhibits in the case. He adopted this 
course, for the reason that there was no other practical way of com- 
plying with the court's order, in view of the great number of exceptions 
taken to facts which he found and refused to find, as the labor of 
separating out the evidence bearing on each particular question would 
be too gieat. 

After finding many preliminary facts and stating much of the evi- 
dence bearing upon the conduct of the defendants, as president and 
directors, in the management and supervision of the bank, the master 
reached the conclusion that none of the defendants was negligent. 

The plaintiff has excepted to the general finding and ruling of the 
master that the defendants were not negligent, as inconsistent with 
his other findings of fact, and as directly against the weight of the evi- 
dence. He has also excepted to the finding and ruling that the de- 
fendant Edwin Dresser was not guilty of actionable negligence, as in- 
consistent and wholly at variance with the master's special findings of 
fact, stating in detail wherein it is claimed to be inconsistent, and as 
against the weight of the evidence ; and he has taken numerous other 
exceptions to special finding;s of fact and rulings of law. 

At the hearing before me on the master's report, counsel for the 
defendants took the position (1) that the findings of fact made by the 
master were conclusive, or (2) that, if not conclusive, they were pre- 
sumptively correct, and that the reservation of the right of review 
contained in the order of the court was not so broad as to render the 
master's findings advisory only. In support of the first proposition 
they rely on the case of Davis v. Schwartz, 155 U. S. 631, IS Sup. 
Ct. 237, 39 L. Ed. 289. That case does not seem to me to be in point 
for the reason that there the order sending the case to the master con- 
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tained no reservation of a right of review. On the second proposition 
reliance is placed on the decision in Kimberly v. Arms, 129 U. S. 512, 9 
Sup. Ct. 35S, 32 L. Ed. 764. There the order sending the case to the 
master, as in this case, was by consent of the parties and directed the 
master "to hear the evidence and decide all the issues between the 
parties and make his report * * * separately stating his find- 
ings of law and fact, together with all the evidence introduced be- 
fore him, which evidence thereby shall become a part of the report, 
whicli report shall be subject to like exceptions as other reports of 
masters" ; and it was held that the findings of the master should be 
"treated as so far correct and binding as not to be disturbed unless 
clearly in conflict with the weight of the evidence upon which they 
were made/' In the recent case of Goldsmith Silver Co. v. Savage, 

229 Fed. 623, C. C. A. , decided by the Court of Appeals for 

this Circuit December 10, 1915, the decision in Kimberly v. Arms 
was followed ; the reservation of the right of review in the two cases 
being made in substantially the same language. In the present case 
it would seem that the parties and the court must have understood, 
from the language employed in the order, that findings of fact made 
by the master, which the parties did not ask to have re-examined by 
the court, should be regarded as conclusive ; but the language, reserv- 
ing the right of review as to fimdings which they did desire the court 
to re-examine, is so broad it would seem that the decision in Kim- 
berly v. Arms must have been in the mind of the draftsman, and 
that he was seeking to provide for a more extended right of review 
than was held to be reserved in that case. For instance, the order 
directs the master to report all the evidence bearing on any question of 
fact which either party desired to have re-examined and found by the 
court, and provides that any party to the suit shall have the right to a 
review and a determination by the court upon the evidence reported 
by the master of any finding of fact or conclusion of law made by the 
master. But, however this may be, in the consideration of the case I 
shall regard the findings of the master as presumptively correct and to 
be sustained, except in so far as I regard them as clearly against the 
weight of the evidence, or it appears that his findings, general or 
special, are so inconsistent with one another that they cannot properly 
stand. 

[3] The National City Bank of Cambridge was organized in 1867. 
At the time of the defalcations Edwin Dresser was, and for many 
years prior thereto had been, the president and a director of the bank. 
He was also one of the largest stockholders and depositors. His acr 
count was an inactive one, and ran from $35,000 to $50,000. The de- 
fendants Gale and Sumner Dresser were directors for many years 
prior to Coleman's emplo3mient, and were such during the period 
covered by his defalcations. The defendants Barber and Richardson 
became directors in January, 1907, and remained in office to the close 
of the bank. July 30, 1903, Mr. Earl was chosen to succeed one Davis 
as cashier. Mr. Davis had been a director, and continued as director 
for a time after he ceased to be cashier. From the fall of 1903 to 
the spring of 1904 Albert B. Roaf acted as teller; from the spring 
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of 1904 to February, 1905, Charles L. Bragg was teller; and from 
February, 1905, until October, 1905, Lewis W. Cutting was teller; 
from October, 1905, to November, 1907, Coleman acted as teller and 
bookkeeper ; and from November, 1907, to the close of the bank Ed- 
ward A. Paul was teller. 

Coleman first came into the bank in July, 1903. He was then 17 
years of age and was employed as messenger. He continued as mes- 
senger up to January 1, 19(H, when he was made bookkeeper, which 
position he held from that time to the close of the bank, doing also the 
work of teller from October, 1905, to November, 1907, as above stated. 
Prior to entering the bank he had taken a course in Burdett's Business 
College and had graduated there. He received for his services, first 
$4 a week, then ^, $10, and later $12, the last sum being the highest 
compensation he received at any time. 

After January, 1904, when Coleman became bookkeeper, one Lock- 
hart was messenger, and continued in that position until August, 1907. 
After that time two other men served as messengers. Lockhart was 
not regularly employed by the bank thereafter, but in the summers of 
1908 and 1909 he kept the depositors' ledger while Coleman was away 
on a vacation. In May, 1909, he entered the employ of Coleman at 
$15 a week and continued in his employ until tfie bank failed. 

Edwin Dresser did not give all of his time to the affairs of the bank, 
as he was engaged in other business enterprises. He conducted the 
business known as the Standard Diary Company, of which he was 
president; he was a trustee of the Cambridge Savings Bank, and at 
one time its vice president, and frequently settled estates of deceased 
persons. It was his custom to be at the bank every morning at 8:30 
and remain for an hour or two, to consider with the cashier questions 
pertaining to the discounting or purchasing of paper or other securi- 
ties for investment, and to return again in the afternoon for an hour or 
so to ascertain how things had gone on during the day. The time he 
gave to the bank was devoted largely to the matter of making invest- 
ments. He at times signed checks to pay the demands of the Clearing 
House and First National Bank, and looked after such matters as 
requiring tellers to make good shortages in their cash, and discharged 
them when he regarded them as incompetent or unduly careless in 
handling their cash. 

In the general routine of the business, the teller received all depos- 
its and paid all checks at the counter. It was his duty, when deposits 
were made, to enter the amount of them on a slip of paper and put the 
deposit slip of each depositor on a spindle. When he paid checks, 
he also made entries of the payments on the slip of paper and put 
the checks upon another spindle. The entries made by the teller were 
not intended as permanent records, but to assist him at the close of 
the day's business in settling his cash. During the day the bookkeeper 
would take the deposit slips and checks, credit the deposits and charge 
the checks to the accounts of the individual depositors, and two or three 
days a week he would extend the balance due each depositor at the 
end of those days to the balance column, as hereafter explained. As 
the bookkeeper finished his, work with the checks and deposit slips, 
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the cashier would take them and enter the amount of each check and 
deposit in the dieck and deposit columns of the cashier's ledger, but 
without entering the name of the drawer of the check or of the person 
making the deposit. All checks and deposits received by the teller 
at the counter were entered in the depositor's ledger in black ink. The 
Cambridge banks exchanged checks each day with the National City 
Bank. Checks thus received were treated as counter checks and were 
entered in the depositors' ledger in black ink. Checks coming from 
Boston were charged in the depositors' accounts in red ink. 

In case a check drawn on the National City Bank found its way into 
a Boston bank other than the National Shawmut or the First National, 
it was sent through the Boston Clearing House for collection. Accom- 
panying the check or checks drawn on the National City Bank and 
sent to the Clearing House by such a bank would be a slip showing 
the amount of the checks in detail and the total. In case a number 
of Boston banks had deposited with them checks on the National City 
Bank, each would send the checks to the Clearing House accompanied 
by a slip made out as above stated. The Clearing House would, at 
the end of each day, make out what is designated as the large Clear- 
ing House slip, on which was typewritten the totals of the checks 
shown on each slip of the different banks, added so as to show the total 
of all of them, but without designating the banks from which the 
checks came; the small slips showing that. The Clearing House slip, 
with the small slips and the checks, would be placed in an envelope 
and mailed to the National City Bank at the close of the day's busi- 
ness, and would be received at Cambridge the next morning. 

The envelope containing these checks was generally taken from 
the post office by the messenger, although Coleman sometimes, after 
he ceased being messenger, procured it at the post office and carried 
it to the bank. At the bank Coleman would open the envelope and 
verify the checks with the amounts on the small slips from each bank, 
compare their totals with the sums entered on the Clearing House slip, 
and then charge the checks to the individual accounts of the depositors, 
provided the checks were properly drawn on the National City Bank 
and properly indorsed. If any check coming from the Clearing House 
was not properly filled out, indorsed, or was otherwise imperfect, it 
would be charged back by deducting the amount of such check from the 
total shown on the large Clearing House slip and returning it, and 
the same would be done in case the drawer of the check had no funds 
to meet it. The large Clearing House slip would, during the day, be 
taken by the cashier, who would deduct such checks as were to be 
returned from the total amount shown on the Clearing House slip, and 
send to the Clearing House a draft for the balance due it, drawn on 
the National Shawmut Bank of Boston, where it had a deposit, to- 
gether with the rejected checks. 

The First National and the Nationcd Shawmut banks did not send 
checks drawn on the National City Bank through the Clearing House, 
but each sent them through the mail to the National City Bank with 
slips on which- the checks from each bank were minuted. The en- 
velopes containing these checks and slips, on being received through 
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the mail, would be turned over to Coleman, who would go over them 
and dispose of them in the same way he did the slips received from 
the Clearing House. 

All checks received from the Clearing House and the Boston banks 
were charged into the depositors* accounts in red ink. 

The cashier, during liie day, would take the slips showing the 
checks sent by the First National and Shawmut banks from the table 
where they were left by the bookkeeper, transfer from each of these 
slips the totals as shown thereon to the Clearing House slip in his own 
handwriting, and enter the total of the three slips in one item in the 
check column of the cashier's ledger. At the end of the day the checks, 
the large Clearing House slip, and the small slips of the various Bos- 
ton banks, including the Shawmut and the First National, were gather- 
ed up and put in the safe. 

As the National City Bank kept a deposit with the National Shawmut 
Bank, the checks received from the Shawmut were credited up to the 
Shawmut account; but the sums due the Clearing House and the 
First National Bank were paid bv drafts on the Shawmut. These 
drafts were ordinarily signed by Earl, the cashier, but were occasion- 
ally signed by Edwin Dresser, the president. 

The checks were retained by the bank until the end of the month, 
when the depositors' passbooks were balanced by Coleman and the 
messenjsrer, and the checks were then returned to the various depositors 
who had drawn them. The Clearing House slip and the smaller slips 
or the Boston banks were retained by the bank. 

The depositors' ledger, kept by the bookkeeper, was made up in 
folios. In 1903 and 1904 each folio comprised 10 pages; in 1905, 
1906, and 1907, 12 pages ; and in 1908, 1909, and 1910, 14 pages. 
About the middle of each page was printed the names of depositors, 
45 to a page, arranged in alphabetical order from the top to the foot 
of the page. During the time when the folio had 14 pages, page 1 
of the folio began with Wednesday and ended with the following Tues- 
day. The balances, however, of Tuesday of the previous week would 
he brought forward and appear in the second column, marked "Tues- 
day's Balance" on each page of the folio. Under the heading "Wednes- 
day" would appear a column headed "Checks in Detail," then to 
the right and next to it a column headed "Total Checks," then to the 
right and next to it a column headed "Deposits," and then to the right 
of that a column headed "Balance." The subdivisions under the head- 
ing "Thursday," "Friday," "Saturday," "Monday," and "Tuesday" 
were the same, except that under "Tuesday" the balance column would 
be found on the corresponding page of the succeeding folio. Each 
of the 14 pages was made up in this way. The pages were numbered 
consecutively from 1 to 14 ; each page having on it the names of dif- 
ferent depositors against which their accounts were entered. Checks 
drawn against a customer's account and paid by the bank were charged 
to that account, on the day they were paid, in the "Checks in De- 
tail" column; the amounts being placed one above the other. In 
the "Total Checks" column was placed the sum of the checks in the 
^'Checks in Detail" column. In the "Deposits" column deposits for 
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the day were placed, and in the "Balance" column the sum due the 
depositor at the close of the day. This sum was ascertained on 
Wednesday by subtracting the difference between the checks paid and 
the deposits made on that day from, or adding it to, the previous Tues- 
day's balance due the particular depositor ; the addition or subtraction 
depending upon whether the deposits made were greater or less than 
the checks paid for him on that day. The additions at the foot of 
the "Total Checks" and "Deposits" columns would show the amount 
of business transacted with the depositors named on a particular page 
for that day, and the balance due the depositors on that page for that 
day could be ascertained, either by adding the balance column, or 
by extending the footing by computation. The sum of the footings of 
the balance columns on all the pages for a given day would represent 
the total deposits in the bank at the close of business for that day. 
Provision was made on the fourteenth page of each folio for carrying 
over the footings of the "Total Checks" column, of the "Deposits" 
column, and of the "Balance" column on each page for every day on 
the page, and, if this was done at the close of each day's business,, 
and these transferred balance footings were added, one could ascertain 
at a glance, by referring to the fourteenth page, what the balance of 
deposits in the bank was on any day during the week covered by the 
folio. 

In the master's report it is said that, in examining an individual 
depositor's account on the deposit ledger, "it had to be read across 
the page." This would give the impression that to ascertain the state 
of a depositor's account on a particular day one had to read and 
compute the figures extending across the entire page; but the fact 
is that it would be necessary to look only at the "Total Checks" column 
and the "Deposits" column, which were right beside each other, and 
at the previous day's "Balance" column, to see whether the balance 
credited to the depositor for that day was correct; and the sums 
deposited and the diecks withdrawn by a given depositor on any par- 
ticular day were, as a rule, so few as to render the task of verifying 
the account for that day a very simple one. 

The "Total Checks" Qolumn and the "Deposits" column should be 
footed each day. It was not the practice in the bank to carry for- 
ward the individual balances every day, but this was done twice or 
three times a week. When the twstlances were carried forward, the 
"Balance" columns should be footed, and when not carried forward 
the balance footing on each page for that day should be extended, 
and tlie footings to the "Total Checks," "Deposits," and "Balance" 
columns on the several pages for the day should be transferred to page 
14, and the balance due depositors struck, so that it could be ascer- 
tained, by simply referring to that page, what the balance on a given 
day was. 

The cashier's ledger, in addition to showing the daily deposits and 
daily withdrawals, as heretofore set forth, showed its accounts with 
the National Shawmut Bank and its New York correspondents; also 
the total sum due depositors on a given day. There was al^o a column 
in which the resources and liabilities of the hcink were set out in 
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detail. This book was always kept by the cashier. If the depositors* 
ledger and the cashier's ledger were correctly kept, the balances due 
depositors, as shown on the two books, would be the same. 

Mr. Earl, during the period covered by Coleman's stealings, rarely, 
if ever, examined the checks coming through the mail from the Bos- 
ton banks and the Clearing House. He invariably saw the checks 
and deposit slips that came in over the counter and entered the amount 
of each in the ledger which he kept. The sum entered in his book in 
the check column and marked "C. H.*' was the total, as made up by 
him, of the demands due the Clearing House, the First National Bank, 
and the National Shawmut Bank. 

The teller had nothing to do with the checks coming from the Clear- 
ing House, the First National, and the Shawmut banks, and at the end 
of each day, when he checked up with the cashier, the checking related 
only to such transactions as he and the cashier had had to do with 
on that day, and its primary purpose was to see that his cash balance 
was correct. It had no relation to the withdrawals by Boston banks 
and the Clearing House. 

In May, 1906, when Coleman was paying teller and bookkeeper, 
he entered the bank one night and took from its vault $2,000. After 
having parted with this sum, he became frightened, and procured the 
amount from his father, and restored it to the bank the next day. 
This was not known by the directors. The first stealings of his, that 
were found upon the books of the bank, occurred November 24, 1906. 
He was, at this time, acting as teller and bookkeeper. Whether the 
sums taken while he was both teller and bookkeeper were all cash, 
and were wrongly charged up on the depositors' ledger, or the defal- 
cations were brought about by having some one draw checks on the 
bank in his interest, which he wrongly charged up on the depositors' 
ledger, the evidence does not disclose. He may have adopted both 
methods ; but, inasmuch as at that time he was both paying teller and 
bookkeeper, and, as paying teller, had the handling of the cash, it is 
far more probable that, as a rule, he took the cash, rather than that 
he resorted to the check method of getting the money out of the bank. 

His stealings in 1906, not including the money restored, amounted 
to $1,005. About the time he commenced to steal he began to specu- 
late in stocks through brokers in Boston and kept accounts with 
them. In fact, he continued to speculate in stocks down to February 
7, 1910, when his last stock speculation took place. 

Coleman kept a small deposit in the National City Bank, and would 
draw checks upon the bank payable to his broker's order for sums 
far in excess of his deposit, and either present them in person to his 
broker or send them by his messenger. These checks would be taken 
by the broker, who would give Coleman or his messenger his own 
check for an amount equal to Coleman's check or checks drawn on a 
bank in Boston. Then Coleman or his messenger would at once present 
the broker's check at the Boston bank and obtain the cash. All of his 
transactions were not conducted through the same broker; the evi- 
dence shows that he dealt largely with one J. Thomas Reinhardt. The 
same methods, however, were pursued with all the brokers. The checks 
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which Reinhardt gave to Coleman or his messenger in exchange for 
Coleman's checks on the National City Bank were always drawn on 
the National Union Bank of Boston; Coleman's checks were always 
deposited by Reinhardt in the National Union Bank, and would go 
from that bank to the Clearing House, and would reach the National 
City Bank the morning of the next day in the Clearing House envelope. 
Coleman, who opened the envelope, would verify the checks, and 
enter all of them upon the depositors' ledger except his own, which 
he would take out and suppress. As Earl rarely, if ever, looked over 
the Clearing House checks, he did not discover Coleman's method of 
stealing. The amount of Coleman's check, however, was stated on 
the National Union Bank's slip, which went with the Clearing House 
slip and was included in the total for which the cashier drew his check 
on the National Shawmut Bank to pay the Clearing House demand. 
The master finds that Coleman conceived and actually put in operation 
this method of stealing before he ceased to be teller in November, 
1907. His stealings at the end of December, 1907, amounted to 
$32,100. 

Coleman resorted to various methods to conceal his thefts on the 
books. During the period when he expected a national bank exam- 
iner, it was his custom to charge the amount taken to some large ac- ^ 
count or accounts. At other times he would conceal his defalcations, 
or some of them, by false and excessive additions of his "Total Checks" 
columns, and in this way apparently increased the withdrawals. Then, 
again, he would conceal them by making false footings of the "Bal- 
ance" columns on days when individual balances had been carried 
forward to those columns, and by extending false footings for those 
columns when the individual balances had not been carried forward ; 
the addition or extension being less than the true balance, so that when 
the total of all the balance footings was made up at the end of the day's 
business the amount shown on the depositors' ledger was less than the 
sum actually due depositors. He also concealed his defalcations by 
dropping the balances of individual depositors without entering any 
checks to justify the drops. But his favorite methods seem to have 
been either not to extend the balances of the individual accounts to 
the "Balance" columns, so these columns could not be added, or, if the 
individual balances were extended, to make false footings to the 
columns, or not to extend the footings of the balance columns when 
individual balances were not extended, or, if he did, to extend a false 
footing less than the real one. 

An examination of the depositors' ledger during the period covered 
by his stealings will disclose his defalcations concealed by any one 
of these methods. In the early part of 1907, when his stealings were 
small, his false entries were few and would not be readily discovered. 
At the end of February, 1907, his stealings amounted to only $2,840, and 
around March 14, 1907, when the master says his false footings were 
always made on page 4 of the depositors' ledger, his stealings were 
practically the same. After March 14, 1907, his stealings increased 
very considerably, which of necessity increased the false entries upon 
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his book, at which time the master finds that "false entries were made 
on various, and perhaps all, of the pages." 

At the end of March, 1907, his stealings amounted to $11,865, and'at 
the end of April were $17,100. This sum was increased from time to 
time, and at the close of December, 1907, it amounted to $32,100. Dur- 
ing this year his defalcations were concealed by dropping the balance 
due Edwin Dresser anywhere from $17,000 to $20,000, by making 
false additions of the "Balance" columns, and by failing to transfer 
to page 14 of the folio the balance footings and add the same, which, 
if it had been done, would have disclosed that his balance footings for 
days and weeks exceeded the deposits on tlie cashier's ledger by many 
thousand dollars; and this was so, notwithstanding he had made the 
additions of some of the "Balance" columns less than the true additions. 

The master has found that at the end of every day the cashier's 
figures and Coleman's agreed. What Coleman gave Earl as the balance 
due depositors on any given day may have compared with the sum due 
them as it appeared on Earl's ledger. Coleman had access to Earl's 
ledger, and could easily learn from it the sum necessary to make the 
comparison when called on by Earl. This would be much easier than 
totaling the footings of his "Deposits" and "Total Checks" columns 
for the 14 pages for the day and addin^f them together to get the 
* totals of the respective columns and striking the balance, and it was 
sure to compare with Earl's figures, while a computation made from 
his books ordinarily would not. The agreement, therefore, between 
Earl's and Coleman's figures, must, as a rule, have been due to Cole- 
man's knowledge of what Earl's book showed. 

The Edwin Dresser account was not the first individual account 
that Coleman manipulated prior to May 1, 1907, for he had raised 
or lowered the individual accounts of otliers in a few instances. The 
reason why, in May, 1907, he charged up his defalcations to the Dres- 
ser account was to prepare his books so that the balances would be 
apparently correct when the national bank examiner arrived, who was 
expected about that time and actually came on June 6th. And, as a 
national bank examiner usually made another call the last of No- 
vember or the first of December, he again, on November 4th, dropped 
Mr. Dresser's balance $20,000; his stealings at that time being in 
the vicinity of $30,100. The remainder of his defalcations at tliis time 
he concealed by dropping the balances of other depositors. In the pe- 
riod intervening between the visits of the bank examiners he carried 
his defalcations more or less of the time in false footings, but did not 
confine himself to any particular method. The master finds that: 

"Wbenever the bank examiners were due, he would mass the defalcations 
Into a few accounts, carrying forward reduced balances, but making all other 
entries correctly, bo that an addition of his different columns would be 
correct" 

This is not strictly correct, for in December, 1908, and June and 
December, 1909, when the bank examiners came, as hereinafter point- 
ed out, an addition of the balance columns would show the footings 
were wrong. 
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Coleman's stealings during the year 1908 amounted to $17,571, 
which added to previous sums taken, made the total at the end of 
the year $49,671. From the 1st of January, 1908, to the 21st of April 
of that year, an addition of the footings of his daily balance columns 
corresponds with the deposits on the cashier's ledger, but a correct 
addition of the balance columns on his ledger from day to day would 
show that throughout that entire period the amount due depositors 
exceeded the sum due them as it appeared on the cashier's ledger any- 
where from a few dollars to $28,000. From April 21, 1908, to June 22, 
1908, the^ additions of his balance columns were correct, and these to- 
tals, if added, would correspond with the cashier's ledger, but, be- 
ginning with June 22d and continuing down to July 14th, while an 
addition of the footings of his balance columns would correspond 
with the cashier's ledger, a correct addition of his balance columns 
would not correspond with his footings or with the cashier's ledger 
by amounts varying from $900 to $25,400. From July 14, 1908, 
to November lOth, an addition of the footings of his balance col- 
umns would show that the sum due depositors each day exceeded the 
amount appearing on the cashier's ledger by sums varying from about 
$21,000 to $46,310, and during a greater portion of this time a correct 
addition of the balance columns would exceed his footings of those 
columns. On November 10, 1908, he began to prepare for the bank 
examiner, and after that date, down to November 30th, the footings 
of his balance columns were correct and an addition of them would 
correspond with the sum due depositors on the cashier's ledgfer. From 
November 30, 1908, to the end of the year his balance footings, if 
added, would correspond with the cashier's ledger substantially all 
of the time; but a correct addition of his balance columns would ex- 
ceed the amount due depositors on the cashier's ledger by sums vary- 
ing from $2,000 to $14,741.75. From January 5, 1909, to March 30th, 
an addition of his balance footings for any day would exceed the sum 
due on the cashier's ledger by many thousand dollars, and a correct 
addition of the balance columns would for each day exceed the sum 
due on the cashier's ledger from about $13,000 to over $36,000. From 
March 30 to July 7, 1909, an addition of the balance footings would 
compare with the cashier's ledger each day, with the exception of four 
days in the last of May "and on the 10th of June; but a correct addition 
of his balance columns would not have corresponded with these foot- 
ings, except on June 7th and 8th. On June 14th, the day before the 
bank examiner came, a correct addition of the balance columns for 
that day would have shown that the sum due depositors exceeded the 
sum shown on the cashier's ledger by $1,050.04, and a correct addi- 
tion of the balance columns for the 15th, the day he came to examine 
the bank, would have been larger by $3,065.12. 

It would seem that at the time of this examination the bank exam- 
iner could not have added the balance columns at all, for, if he had, he 
would not have found them correct. A correct addition of the balance 
columns for every day from June 14, 1909, to the close of the bank 
would show a sum due depositors exceeding the sum due them on tlie 
cashier's ledger anywhere from $1,000 to $274,777.83, and after July 
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8th ranging from $77,375 to the larger sum. Moreover, it appears 
that from July 8th to the close of the bank there was never a time 
when an addition of the footings of the balance columns for any one 
day would have corresponded with the amount due depositors on the 
cashier's ledger, except November 30 and December 2, 1909, and that 
from Wednesday, December 8, 1909, on, the balance columns were 
never added, and no balance footings were extended. All that Cole- 
man did during this period was to add up the total checks and de- 
posits columns from day to day — ^never a balance column. 

The bank examiner who examined the bank November iO, 1908, 
testified that his examination of the depositors* ledger was for No- 
vember 28, 1908. The balances of the individual depositors were not 
extended to the balance columns for that day, but footings for the bal- 
ance columns were extended, and the evidence discloses that all the 
examiner did was to add the extended footings. This being so, he 
could not have ascertained by an addition of the b.alance columns 
whether they compared with the cashier's ledger or not. All he could 
tell from what he did was whether the addition of the footings cor- 
responded. To have ascertained what the balance was on that day 
he would have had to extend the individual balances of each depositor 
from the preceding Tuesday, add the balances thus extended, and add 
the footings thus ascertained, which, it is apparent, he did not do. 
On December 3, 1909, the same bank examiner examined the bank 
and made a comparison of the depositors' ledger with the cashier's 
ledger for December 2, 1909. On December 2d the balances due in- 
dividual depositors had been extended to the balance column, so that 
they could be added. The footings for those columns, if added, would 
have equaled the balance due depositors on the cashier's ledger. It 
is evident, however, that the examiner at this time, in making his 
examinations of the depositors' ledger for comparison, did not go 
beyond adding the footings of the balance columns; that he did not 
add the columns, for, if he had, he would have found the footings 
were wrong. In the Thursday's balance column — ^December 2, 1909 — 
the extended balance in the account of Edwin Dresser was $39,068.31. 
Although the column contains numerous other items, the total of 
which would be many thousand dollars, the footing for that column 
is*only $27,076.28. There was no erasure and raising of the balance 
due Edwin Dresser in this column, although it is apparent that there 
had been in that of the preceding Tuesday. The examiner, not only 
did not add the column, but failed even to glance over it, for, had he 
done so, he would have seen that the footing was several thousand 
dollars less than the one item in the column to the account of Mr. 
Dresser. 

The first examination made by the bank examiner in 1908 was June 
16th. At that time the additions of the balance columns were cor- 
rect, and the total of the balance footings corresponded with the cash- 
ier's ledger. Coleman had then transferred to page 14 of the folio 
the footings of the "Total Checks," "Deposits," and "Balance" col- 
umns from every page for each day, and these balance footings were 
added up so that one could see, without making any computation^ 
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what was due depositors on any day during the week. This, however, 
seems to hjaive been the last time he completed the entries in a folio 
in this way. After this, for a time, he transferred to page 14 simply 
the footings of the "Total Checks" and "Deposits" columns; then 
again he would transfer only the footings of the "Balance" column for 
two days of the week,, and then again he would not transfer any- 
thing. 

After November, 1907, when Paul became teller, Coleman had 
nothing to do with the actual handling of the cash or securities. The 
depositors' ledger, which he kept after that date, had nothing to do 
with the resources of the bank, but was a means of determining one 
of its liabilities, and because of this I do not understand what the 
master means where he says that : 

"When the figures were made up on each day, both Coleman's figures and 
the cashier's were correct as to the actual cash resources." 

The directors were supposed to meet as a board every Monday at 
9:30 a. m. Section 16 of the by-laws provided for the keeping of a 
minute book, "in which shall also be recorded the proceedings of the 
board at all regular and special sessions." Section 19 provided : 

"There shall be appointed by the board, every six months, a committee 
whose duty it shaU be to examine into the affairs of the bank, to count its 
cash, and compare Its assets and liabilities with the balances on the general 
ledger, for the purpose of ascertaining whether or not the books are correctly 
kept, and the condition of the bank in a sound and solvent condition, the re^ 
suit of which examination shall be reported to the board at their next regular 
meeUng." 

In 1907, 49 directors' meetings were held. All of the directors were 
fairly constant in their attendance upon the meetings this year, except 
Richardson, who attended only 4. Mr. Barber was in Europe for 
a time during the year, and, while he attended a large number of meet- 
ings, his absence prevented his attending quite as many as some of the 
other directors. In 1908, 48 meetings were held. The attendance of 
all of the directors was fairly constant this year, with the exception of 
Mr. Richardson, who attended but one. In 1909 there were 43 meet- 
ings in all, 41 regular and 2 special meetings, and all of the directors, 
except Mr. Richardson, attended 39 or more of the meetings. Mr. 
Richardson attended but 2, these being held February 15th and March 
15th. In April, 1909, Mr. Richardson met with an accident and was 
unable to go to business until September. The master finds that he 
was physically disabled until the latter part of December; but the 
only evidence in the case relating to the matter is that he was phys- 
ically disabled up to September, and from that time on he went to his 
work at the New England Trust Company, although he did not take 
on all his labors until the beginning of December. In 1909 the di- 
rectors' meetings appear to have been regularly held from January 
down to the 24th of May ; but from the 24th of May to the 19th of 
July no meetings were held. Mr. Gale was in Europe and Mr. Rich- 
ardson was sick. From July 19th to September the meetings were reg- 
ularly held, but in September two meetings in succession were cmiit- 
229 F.— CO 
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ted. At this time Mr. Edwin Dresser was disabled arid Mr. Sumner 
Dresser was serving on a jury. 

"It was the cashier's duty to present to the board of directors at their 
regular meetings a statement of the condition of the bank. For that purpose 
he had a printed slip headed 'State of the Bank.' Then followed a list of 'Re- 
sources/ which showed the loans, specie, and all other forms of cash, the de- 
posits in other banks, stocks, etc. Then followed a statement of '^abilities/ 
which included the capital stock, surplus, profit and loss, and amount of de- 
posits. From the slip the directors could judge whether there was money 
enough to make additional loans or purchase paper or securities for invest- 
ment." 

The figures on the slip were taken from the cashier's ledger. From 
these figures the directors could ascertain the state of the deposits on 
the day preceding the one on which their meeting was held, and could 
compare it with the same period or any other period in previous 
years, for the purpose of determining whether they were gaining or 
losing business, and, by calling for the cashier's ledger, they could 
ascertain what the state of the deposits was at any time they wished 
to know about. 

According to the minute book, the directors made only two examina- 
tions of the bank during the period of a little over six years which 
is here under investigation. These examinations were made on No- 
vember 16, 1908, and March 30, 1909. The master finds that other 
examinations were made than those which appear in the records, but 
when they were made or how many he does not state. The dividends 
were usually declared as of the 1st of April and the 1st of October, 
and the examinations, when made, were intended to take place before 
the dividends were declared. The dividends were in fact declared in 
1907 on March 25th and September 30th ; in 1908, on March 23d and 
September 28th ; and in 1909 on March 30th and September 27th. So 
the eftcamination which took place in the fall of 1908 — November 10, 
1908 — was subsequent to the declaration of the dividend, and the ex- 
amination which took place in the spring of 1909 — March 30, 1909 — 
was on the same day that the dividend was declared. 

The testimony discloses that no examination was made by the di- 
rectors in March, 1908, or in the fall of 1909. Mr. Barber, who was 
a director from 1907 to the close of the bank, thought he might have 
attended three examinations, and that he surely did the two of which 
there was a record. Mr. Sumner Dresser and Mr. Gale admitted that 
they had no recollection of an examination in 1907, unless the books 
showed one, and I find that in 1907, 1908, and 1909 no examinations 
were made beside those which the records disclose. 

In making their examinations the directors did not inspect or ex- 
amine the depositors' ledger kept by Coleman or compare it with the 
cashier's ledger to see if the balances due depositors corresponded. 

*'The examinations were confined to going over the cash and securities 
and checking them with the cashier's reports, verifying the accounts witli 
the depositories as stated by the cashier, passing upon the worth of the se- 
curities and loans, with a view of deciding what should be crossed off and 
charged to the profit and loss account, and separating the cash into different 
kinds, as gold, silver, legal tender, notes, etc" 
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They took the amount due depositors upon the cashier's ledger 
as correct which was, in fact, inaccurate by the amount of Coleman's 
stealings. 

The plaintiflF contends that the directors were negligent so far as 
the examinations of the bank were concerned (1) in not making them 
every six months as their by-law provided they should be made, and 
(2) when an examination was made, in not examining the depositors' 
ledger to see whether the balance due depositors compared with the 
balance as shown on the cashier's ledger. In support of his position 
the plaintiff contends that the by-law has the force of a rule of law 
governing the conduct of the directors and that a failure to comply 
with it was per se negligent. On the other hand, the defendants con- 
tend that, inasmuch as the by-law was enacted by the board of di- 
rectors, they could waive it, and that their failure to comply with it 
was a waiver. 

It seems to me, however, that the only effect that should be given 
to the by-law is to treat it as a piece of evidence in the nature of an 
admission on the part of the directors as to what they regarded they 
were called upon to do in the performance of their duties in examining 
the bank. If the directors were not chargeable with knowledge of 
what the by-law called for, it seems to me that the fair inference is that 
they knew what it called for, inasmuch as they understood they were 
to make examinations twice a year. Under the by-law, they were 
required : 

*To examine into the affairs of the bank, to count its cash, and compare 
its assets and UabiUties with the balances on the general ledger, for the pur- 
pose of ascertaining whether or not the books are correctly kept, and the con- 
dition of the bank in a sound and solvent condition." 

And, irrespective of the by-law, I find that due care on their part 
required them, in examining the bank, to compare the liabilities, as they 
appeared on the depositors' ledger at the time the examinations were 
made, with the cashier's ledger. The master finds, and the finding is 
not questioned, that they never looked at the depositors' ledger, which 
was the book upon which the chief liability of the bank was kept, and 
consequently never compared the liability as there shown with the 
balance due depositors on the cashier's ledger for the purpose of as- 
certaining whether or not the books were correctly kept. 

If they had examined the depositors' ledger on September 27, 1909, 
the day they declared their last dividend, they would have found that 
a correct addition of the balance columns amounted to $388,830.04, and 
that, on comparing with the cashier's ledger, it exceeded the sum 
shown on that ledger as due depositors by $108,818.96 — the sum due 
depositors, as it appeared on the cashier's ledger, being $280,011.08 — 
and that an addition of Coleman's footings to the balance columns, as 
they appeared on that day, amounted to $363,435.08, and would not 
, correspond with the cashier's ledger within $83,924, being that much 
in excess of the amoimt on that ledger. And, if they had looked at 
the footing of the balance column on page 11 for September 27th, they 
would have seen by a glance over the column that the footing was 
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altogether too small, and, if they had added the column, that the 
footing was $9,500 too small ; and, had they looked at the footings of 
any of the balance columns on page 4, to which the individual bal- 
ances had been extended, they would likewise have seen at a glance 
that the footings were too small. An addition of the balance columns 
on pages 2, 4, 5, 6, 7, 8, 9, and 13 would have shown that the footings 
were out of the way in sums varying from $400 to $9,500. 

If, when they in fact examined the bank on March 30, 1909, they 
had examined the depositors' ledger, they would have found that a 
correct addition of the balance columns for that day would have 
amounted to $324,168.86, and that it exceeded the sum due depositors 
on the cashier's ledger by $13,145; the sum due depositors on the 
cashier's ledger being $311,023.86. An addition of the balance foot- 
ings for this day would have corresponded with the cashier's ledger, 
but if they had looked at the footing of the column on page 11 for that 
day, they would have seen at a glance that the footing was several 
thousand dollars less than it should have been, and, had they added 
the column, that the footing was $8,000 too small. Incorrect additions 
appear on pages 1, 3, 4, 11, and 12 of the folio for that day ; and there 
were, besides, seven dropped balances, four raised balances, and three 
incorrect extensions. 

If, on November 16, 1908, when they examined the bank, they had 
looked at the depositors' ledger, they would have found that the bal- 
ance columns for that day were correctly added, and that an addition 
of the balance footings corresponded with the sum due depositors as 
shown on the cashier's ledger. This was due to the fact that five 
days before, in extending the individual accounts in the Tuesday's 
balance columns, Coleman had dropped 27 balances, and in extending 
the balance footings he had made 13 incorrect extensions, one on each 
page except page 2. The 27 dropped balances made at that time 
amounted to $38,310. He was then preparing for the bank examiner, 
who came usually the last of November or the first of December. 

If they had examined the depositors' ledger March 23, 1908, when 
they declared the dividend, they would have found that the addition 
of the balance columns for that day were incorrect, and would, on 
comparing it with the amount shown on the cashier's ledger as due 
depositors, have found it not to correspond within $17.68, but that 
an addition of the balance footings would correspond with the cash- 
ier's ledger. His stealings at this time were almost wholly concealed 
in the individual accounts. He was then, and had been since March 
10th, carrying a dropped balance in the account of Edwin Dresser 
for $20,000, and had been carrying a dropped balance in the account 
of the Estate of Samuel Sanders since March 3d of $8,000. 

If they had examined the depositors* ledger on September 30, 1907, 
when they declared their dividend, they would have found that a cor- 
rect addition of the balance columns on that day exceeded the amount 
shown due depositors on the cashier's ledger by $27,000, and that a. 
correct addition of the footings of the balance columns was $20,000 
larger than the sum due depositors on the cashier's ledger; that the 
balance column on page 11 for that day was incorrectly added, the 
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footing being out of the way $2,000, and that the same was true of 
page 12, the footing being out of the way $5,000. 

If they had examined the depositors' ledger on March 25, 1907, 
when they declared their dividend, they would have found that a cor- 
rect addition of the balance columns for that day would exceed the 
sum due depositors on the cashier's ledger by $7,330, but that the 
addition of the balance footings would correspond with the cashier's 
ledger. On page 4 the balance column for March 25th, was incorrectly 
added, being out of the way $6,325, and on page 1 1 the same column 
was out of the way $1,005. The check column was out of the way 
$1,000 on page 4. 

If reasonable care in examining and comparing the depositors' ledger 
with the cashier's ledger required the directors to go no further than 
to add the balance footings for the day on which they made the ex- 
amination, so that a comparison could be made, they could not be 
held responsible for losses from March 25, 1907, for on that day an 
addition of the balance footings would have corresponded with the 
sum due depositors on the cashier's ledger. But, if a reasonable per- 
formance of their duties required them to go further and make an ad- 
dition of the balance columns, they might be held responsible for the 
losses from that time, for the addition of those columns would not 
correspond with the cashier's ledger. In their examination of Sep- 
tember 30, 1907, however, they could be found to be derelict in both 
respects, for an addition of the balance footings would have shown 
a discrepancy of $20,000, and an addition of the columns would have 
shown a discrepancy of $27,000. The only time when the directors 
were called upon to examine the bank in these years that an addition 
of the balance columns and the balance footings would have been 
found correct was November 16, 1908. 

In 1907 the deposits varied from $296,000 to $374,000. On Janu- 
ary 1, 1907, they stood, at the end of the day, $325,544.28 and on De- 
cember 31st at $314,991.16. 

In 1908 the deposits ran from $276,000 to $357,000. On January 
2, 1908, they stood at $334,797.98, and on December 31st at $331,- 
201.43. While they were less at the end of the year by $3,596.55 than 
they were at the beginning of the year, they were greater than they 
were at the end of the previous year by $16,210.27. 

In January, 1909, the deposits reached their highest point on the 
18th of the month, when they were $388,536.97, and the lowest point 
on the 28th, when they were $315,965.03. 

In February the highest point reached was $346,919.53 on February 
9th, and the lowest $322,958.04 on February 25th. 

In March the highest was $352,032.46 on March 16th, and the low- 
est was $311,023.86 on March 30th. 

In April the highest was $336,854.58 on April 26th, and the lowest 
was $298,714.50 on April 13th. 

In May the highest was $343,676.73 on May 4th, and the lowest 
was $299,393.33 on May 25th. 

In June the highest was $322,383.15 on June 10th, and the lowest 
was $271,535.36 on June 29th. 
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In July the highest was $342,475.14 on July 27th, and the lowest 
was $274,040.75 on July 1st. 

In August the highest was $345,236.50 on August 17th, and the 
lowest was $294,195.41 on August 30th. 

In September the highest was $311,439.29 on September 16th, and 
the lowest was $271,349.50 on September 28th. 

In October the highest was $286,686.43 on October 14tii, and the 
lowest was $254,646.13 on October 26th. 

In November the highest was $257,288.18 on November 1st, and 
the lowest was $173,979.13 on November 29th. 

In December the highest was $172,829.20 on December 13th, and 
the lowest was $135,662.65 on December 28th. 

In January, 1910, the highest was $181,947.33 on January 18th, and 
the lowest was $143,460.10 on January 31st. 

In February the highest was $145,877.90 on February 1st, and the 
lowest was about $107,000 on February 21st, the day the bank closed. 

In 1908 Coleman's monthly stealings ranged from $235 to $6,100, 
and during the year he stole $17,571. 

In 1909 his monthly stealings ranged from $1,246.95 to $51,847. In 
September, October, November, and December his stealings amounted 
to $163,430.52, and his total stealings during the year were $226,- 
602.52. 

In January, 1910, he stole $27,393.53, and in February $6,473.97, 
making his total stealings $310,143.02. 

The master finds that "after September 1, 1909, the amount due de- 
positors, according to the general ledger, passed the $300,000 mark on 
only three days, and gradually decreased, until November 1st it stood 
at $257,288.18"; that "from September 1st to the time the bank closed 
the decline was so steady that it became apparent the bank was going- 
behind and the conditions were not normal. This became apparent to 
the cashier and the directors, and, as appeared in evidence, caused 
some discussion among and by them"; and that "after November 1, 
1909, the decline was rapid." He also found that "in September or 
the early fall of 1909 the directors considered the question of the ap- 
parent shrinkage in the deposits in an effort to find a cause for it," 
and that after examining the figures from various public sources as 
to a decrease in deposits in New York banks and the published reports 
of other banks in Cambridge which seemed to them to indicate an in- 
crease in deposits in those banks, they came to the conclusion "that 
general conditions of business and the competition of new and younger 
institutions, making more attractive offers to depositors, were the 
cause." While he finds that they reached this conclusion in this way, 
he says: 

"I do not find, as a matter of fact, that the things that they considered were 
the real reason, or that they were right in their conclusions, or fully and 
correctly Informed as to some of the things that they considered as facts, but 
confine myself to the finding that they did make such effort to find explana- 
tion for the condition In their own bank which they realized existed." 

The tables of the expert, which the master finds to be correct, show 
that on August 26, 1909, the deposits in the bank were $300,211.81, 
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as shown by the cashier's ledger, and that there were only four days 
after that when the deposits exceeded $300,000, to wit, September 7th, 
8th, 16th, and 21st, and then only by a few thousand dollars ; that all 
the rest of the time to the close of the bank they were less than $300,- 
000, and after November 1st less than $250,000. These tables also 
show that from the 1st of January, 1907, to the 1st of August, notwith- 
standing Coleman's stealings down to the 1st of August amounted to 
$18,100, the average deposits were about $350,000. 

No evidence has been called to my attention, and I have been unable 
to find any in the case, showing that the directors made any other 
effort than that found by tihe master to ascertain the cause of this sud- ' 
den shrinkage in the bank's deposits. They took no steps to examine 
the depositors' ledger, or to cause Mr. Earl, the cashier, to make an 
examination. The number of depositors was not falling off, and the 
daily deposits, instead of diminishing, were in fact increasing, and but 
for Coleman's stealings would have been over $400,000. The directors 
knew that the checks paid by the bank, whether they came in over the 
counter or through the mail from the Clearing House and the Boston 
banks, were kept each month in the bank until the close of the month, 
when the depositors' passbooks were balanced and the checks returned 
to the depositors, and they knew that those checks would show ex- 
actly who was drawing the money from the bank and the amounts 
that were being drawn out. The slips of the Clearing House and of 
the banks that cleared through the Clearing House, of the National 
Shawmut Bank, and of the First National Bank were kept in the 
bank, and had they, after the decline in the deposits became apparent, 
directed the cashier, before the checks were returned to depositors at 
the end of the month, to examine the checks and compare them with 
the slips and the depositors' ledger, to see if Ihey were entered upon 
the ledger, it could have been found that in every month after August 
26, 19(fe, and almost every day of the month from October 1, 1909, 
to the close of the year, checks were missing from those on file in the 
bank that appeared on the slips of the National Union Bank and were 
charged up on the Clearing House slip, and that the missing checks 
had not been charged up on the depositors' ledger on the days upon 
which they had been paid, or any day thereafter. 

If, in the month of September, when the master finds they first took 
notice of the shrinkage in the deposits, they had made, or caused to 
be made, an examination of the checks on file, they would have found 
that on September 1st they paid a check that was put through the 
Clearing House by the National Union Bank for $600 and that it was 
missing; on September 8th, one for $3,200; on September 13th, one 
for $1,500; on September 22d, one for $5,000; on September 27th, 
one for $4,050; and on September 29th, one for $3,000. 

jfn October, 1909, they would have found checks missing from 
their bank that came through the same channels as follows: Octo- 
ber 1st, a check for $1,206; October 2d, for $205; October 4th, for 
$3,000; October 5th, $2,000; October 7th, $3,500; October 9th, $1,- 
000; October 12th, $400; October 13th, $3,500; October 14th, $3,- 
000; October 15th, $1,000; October 18th, $4,000; October 19th, $500; 
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reasonable men, in the performance of their duties, would not be call- 
ed upon to have an audit of the bank made, or to make regular semi- 
annual examinations themselves before declaring dividends. Their 
position was, in a large measure, that the irregularities and defalcations 
of Coleman could not have been ascertained without an audit of his 
ledger and the calling in of the depositors* passbooks, and that they 
were not required to take such action, in the absence of some special 
occurrence coming to their attention leading them to believe that an 
audit was necessary, and that, under the facts in this case, no. such 
occurrence was brought to their attention. 

The directors knew that the national bank examiners examined the 
bank twice a year. They knew that only one examiner at a time 
made the examination, and Mr. Edwin Dresser knew that the time al- 
lotted to the examination of the depositors' ledger was very brief. The 
other directors had no knowledge of the time allotted to the depos- 
itors' ledger, but in a general way knew that the time consumed in 
making the entire examination was but a portion of a day. Mr. Edwin 
Dresser, Sumner Dresser, and Mr. Gale must have known that the 
examination made by the bank examiner was not the equivalent of an 
audit, for they were directors in 1903 when they caused an audit to 
be made, and that it took from 12 to 14 days for two men to make 
it, and, while the directors, as a board, were not aware of the warn- 
ings regarding Mr. Coleman, which were brought to the attention of 
Mr. Edwin Dresser and Mr. Barber, and their knowledge that exam- 
inations were made by national bank examiners may have been a suf- 
ficient justification for their not causing an audit to be made, it was 
not a justification ior their failure to perform their duty to examine 
the bank twice a year before declaring dividends. And it would seem 
very doubtful whether it should be regarded as a justification for their 
failure to cause an audit to be made in September, 1909, when they 
were aware the shrinkage in their deposits was abnormal; but, how- 
ever this may be, it seems to me, and I. find, that the defendants were 
negligent in not making examinations of the bank twice a year, and 
in not ascertaining, when such examinations were made, whether the 
liabilities of the bank, as they appeared on the depositors' ledger, cor- 
responded with the balance due depositors on the cashier's ledger, and 
that, had they made such an examination September 30, 1907, and 
only added the balance footings for the purpose of making a compar- 
ison, they would have ascertained Coleman's irregularities, and, not 
having done so, they are responsible for his defalcations after that 
date. 

I find, also, that if, in September, 1909, they had exercised reasonable 
care when they knew that the shrinkage in the deposits of the bank 
were abnormal, and had called for and examined the checks tliat were 
in the bank, they would have discovered that large checks appearing 
on the slips of the National Union Bank were missing, and would 
have learned of Coleman's irregularities, and are responsible for his 
defalcations after a reasonable time had elapsed for making such in- 
quiry, and that a reasonable time lor this purpose had elapsed at the 
end of September, 1909. 
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As to Edwin Dresser, I find that he was negligent in failing to report 
to the directors the Fillmore letter, and particularly so in his failure 
to report to them the conversation had with Mr. Fillmore in the last 
part of October, 1908, in which Fillmore charged that there was a 
thief in the bank, and told Dresser about Coleman's conduct, and that 
he better look after him; that he was negligent in failing to make an 
investigation of Coleman and his aflEairs as a result of this information ; 
that, had he exercised reasonable care in this respect, Coleman's irregu- 
larities would have been discovered, and his defalcations thereafter 
prevented ; that a reasonable time for making such investigation would 
have elapsed by the close of November, 1908 ; and that he is responsible 
for Coleman's defalcations after that time. 

As to Mr. Barber, I find that he was negligent in giving no heed^ 
to Bullard's warning in November, 1909; that he could not, in the 
exercise of reasonable prudence, have regarded what Mr. Bullard 
told him as mere trader's talk, and that, had he taken steps to ascer- 
tain who the ofiicial or clerk in the National City Bank was with 
reference to whom Mr. Bullard was speaking, he would have learned 
that it was Coleman; that due diligence in investigating Coleman's 
affairs would have revealed his defalcations; that a reasonable time 
for making the investigation would have elapsed by December 1, 1909 ; 
and that he is responsible for his defalcations after that date. 

Much time was taken up in the argument of the case in discussing 
the competency of Mr. Earl, as bearing upon the question whether 
the directors were negligent (1) in employing him in the first instance, 
and (2) in retaining him in their employ. The master, in his report, 
disposes of this question of negligence by finding that Earl was 
competent. I am unable to find that the directors were negligent in 
the original employment of Earl. He worked in the bank some six 
months when Mr. Davis was cashier, doing the work of teller, book- 
keeper, and cashier, and was recommended by Mr. Davis, who was 
himself a director, as a suitable and competent man for the position. 
After he had been cashier for about three or four years, he seems to 
have become very lax, and to have exercised little supervision over the 
work intrusted to his subordinates. Possessed of his knowledge and 
intelligence, it would seem that, if he had exercised the slightest care 
m supervising Coleman in the handling of the Clearing House checks 
and in the keeping of the depositors' ledger, the greater portion of the 
defalcation never would have taken place. But whether the directors 
were negligent in retaining him I regard of little importance, in view 
of the findings made. 

[4] Since this proceeding was begun George F. Richardson and 
Edwin Dresser have died. The death of Mr. Richardson took place 
prior to the hearings before the master. The administrators of his 
estate have appeared and defended the suit. 

The death of Edwin Dresser took place after the hearing was had 
before the court on the master's report. Sumner Dresser has been 
appointed administrator of his estate and has been cited to appear in 
the cause. He has appeared specially and filed a motion to dismiss the 
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suit as against him on the ground that it did not survive. The motion 
was denied, and he Was ordered to appear generally. 

The question of the survivorship of an action of the character of 
the one in question has been before the Circuit Court for this district 
at least twice, and it was held that the action survives. Allen v. Luke, 
163 Fed. 1018, 1020; Id., 141 Fed. 694, 697. The cases relied upon 
in reaching this conclusion were Boyd v. Schneider, 131 Fed. 224, 229, 
65 C. C. A. 209; Stephens v. Overstolz (C. C.) 43 Fed. 465, and War- 
ren v. Para Rubber Shoe Co., 166 Mass. 97, 44 N. E. 112. 

The same question has recently been considered in Curtis v. Phelps 
(D. C.) 208 Fed. 577. 

The ground upon which these cases seem to proceed is that the 
directors of a national bank, in entering upon their duties as such 
officers, impliedly agree to properly and faithfully perform them, and 
if by misconduct or negligence they fail in this respect, and damage 
ensues, a cause of action arises which the receiver may enforce for 
the benefit of the stockholders and creditors ; that the cause of action 
is ex contractu, rather than ex delicto, and, because of this, survives. 

This is apparently the ground upon which a like conclusion was 
reached in the following cases, although in them it was said that a 
^^fiduciary relation" exists between the corporation and its directors, 
and that for a failure to perform duties arising out of such relation 
the remedy will survive; it being regarded as an exception to the 
maxim "Actio personalis moritur cum persona." Charitable Corpora- 
tion v. Sutton, 2 Atk. 400; Concha v. Murrieta, 40 Ch. D. 443; War- 
ren V. Para Shoe Co., 166 Mass. 97, 104, 44 N. E. 112. 

The foregoing embodies my findings of fact and rulings of law in 
this case. So far as the findings and rulings of the master are con- 
sistent with or are embodied in my findings, they are affirmed; but, 
so far as they are repugnant to or inconsistent with them, I find that 
they are clearly against the weight of the evidence, or so inconsistent 
with other facts found by him and herein affirmed, that they cannot 
stand. 

The clerk will prepare three decrees — one against George W. Gale, 
David A. Barber, and Sumner Dresser jointly, one against Sumner 
Dresser, administrator of the estate of Edwin Dresser, and one against 
the administrators with the will annexed of George E. Richardson; 
and in each decree the damages will be the amount of Coleman's de- 
falcations after September 30, 1907, to the close of the bank, with 
costs. See Von Arnim v. Am. Tube Works, 188 Mass. 515, 14 N. E. 
680; Allen v. Luke (C. C.) 163 Fed. 1018, 1021. 

Note. — ^The amount of the decree against the several defendants, 
covering the thefts of Coleman after September 30, 1907, was 
$282,043.02. 
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REAL ESTATE TITLE, INS. & TRUST CO. V. LBDEREK, Collector of 
Internal Revenue. 

(District Court, B. D. Pennsylvania. February 23, 1916.) 

No. 3646. 

1 Internal Reybnub ^=»2 — Excise Tazbs — Statutobt Pbovisions — ^**Bank- 

KB." 

Act Cong. Oct. 22, 1914, c. 331, 38 Stat. 750, § 3, provides that bankers 
shall pay a special tax of $1 on each $1,000 of capital employed ; that, in 
estimating capital, surplus, and undivided profits shall be included; 
that every person, firm, or company having a place of business where 
credits are opened by the deposit or collection of money subject to be 
paid or remitted, or where money is advanced or loaned on stocks, bonds, 
etc., or where stocks, bonds, etc., are received for discount or sale, shall 
be a *' banker" thereunder. Held, that the statute is not void, as imposing 
a direct tax upon the property of a banker merely because of its owner- 
ship of such property, as the act does not tax property as such, but levies 
a special license tax upon one engaged in a particular business, because of 
the privilege he is exercising, and the fact, if true, that the amount paid 
is the same as would be paid, had, all the property of the banker been 
taxed on an assessed value basis, is merely incidental and accidental. 

[Ed. Note. — ^For other cases, see Internal Revenue, Cent. Dig. § 2 ; Dec. 
Dig. <S=>2. 

For other definitions, see Words and Phrases, First and Second Series, 
Banker.] 

2. Intebnal Revenue ^=>9 — ExcnsE Tax — Questions of Fact. 

What, if any, of the capital of a corporation engaged in banking and 
other kinds of business, is employed in banking, within Act Cong. Oct. 22, 
1914, is a fact to be found. 

[Ed. Note. — For other cases, see Internal Revenue, Cent Dig. §{ 13-28 ; 
Dec. Dig. <&s»9.] 

3. Internal Revenue ^=»9 — ^Excise Taxes — Statutobt Pbovisions — ^"Capi- 

tal Investment" — * 'Liquid Investment." 

A corporation, engaged not only in the banking business, but also in 
the title insurance and other kinds of business, kept entirely separate 
from its other moneys a sum equal to its aggregate of deposits, and a 
sum eg.ual to the aggregate of its capital and surplus invested in chosen 
securities, called "capital investments." Its capital investments were 
invested in real estate and other investments of a less mobile character 
than investments commonly termed "liquid," while the deposits were in- 
vested in securities which were more readily convertible into cash, and 
these investments were kept separate from its other investments. It 
from time to time put out statements of its financial condition, showing its 
assets to consist of cash on hand, etc., and showing the aggregate amount 
of its liabilities, in which were included, to balance the statement, the 
amount of its capital stock, surplus, and undivided profits, which was not 
less than the amount which measured thq tax imposed on it under Act 
Cong. Oct 22, 1914, and paid by it Held, that the facts did not show that 
it did not use or employ any part of its capital in banking, and it was not 
entitled to recover back such tax, as the character of a banker's invest- 
ments can have no bearing upon the question of the amount of capital in- 
vested in the business, and the capital, surplus, or undivided profits, either 
separately or in a lump, cannot be segregated f rpm a bank's other assets 
and identified as such. 

[Ed. Note. — For other cases, see Internal Revenue, Cent. Dig. §§ 13-28; 
Dec. Dig. «=>9.] 

€s»For other caaes see same topic ft KBY-NUMBER in all Ke7-Numl)ered Digests & Indexes 
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4. WOBDS AND PhBASES — "EVIDENTIAL FaCT" — "ULTIMATE FACT.** 

Facts are either "evidential facts," meaning facts which can be directly 
established by testimony or evidence, or "ultimate facts," which can only 
be deduced by inference from evidential facts. 

[Ed. Note. — For other definitions, see Words and Phrases, Second Series. 
Evidentiary Fact ; Words and Phrases, First and Second Series, Ultimate 
Fact] 

5. Trial ^=:»136 — Questions or Law ob Fact — Evidential and Ultimate 

Facts. 

Evidential facts, if in controversy, must be found by a Jury, If the case 
is a Jury case ; but ultimate facts need not be submitted, if only one In- 
ference can fairly and reasonably be drawn. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. H 318, 320, 321, 323- 
327; Dec. Dig. «=»136.] 

At Law. Action by the Real Estate Title, Insurance & Trust Com- 
pany against Ephraim Lederer, Collector of Internal Revenue for the 
First District of Pennsylvania. On motion to take off nonsuit. Mo- 
tion denied. 

M. B. Saul and J. G. Johnson, both of Philadelphia, Pa., for plaintiflf. 
Gordon Auchincloss, Sp. U. S. Atty., of New York City, and Fran- 
cis Fisher Kane, U. S. Atty., of Philadelphia, Pa., for defendant. 

DICKINSON, District Judge. In ruling upon the present motion, 
all other questions than the three following may be deemed to have 
been eliminated by agreement. 

(1) The constitutionality of the act of Congress of October 22, 1914. 

(2) The amount of capital which the plaintiff "uses or employs in 
its banking business." 

(3) The right of the plaintiff to have this second question submitted 
to a jury. 

Of these, in their order. 

[1] The constitutional question raised is one which has been so 
fully discussed and considered in the cases already ruled that nothing 
more is called for than a statement of the conclusions reached. The 
point made on behalf of the plaintiff is that the tax which was col- 
lected is a direct tax upon its property, imposed upon plaintiff merely 
because of its ownership. If the tax is such a tax, the act of Con- 
gress, which imposes it, is admittedly void. The whole argfument 
which makes for the twiconstitutionality of the act is summed up in the 
asseveration that the principle upon which the Pollock Case, in 158 U. 
S. 601, 15 Sup. Ct. 912, 39 L. Ed. 1108, was ruled, condemns it. ITie 
ruling in that case was that a tax on the income derived from property 
merely because of its ownership is a tax on the property, and, in 
consequence, a direct tax, and whether an act of Congress levied such 
direct tax was to be determined by what tlie act did, not by what name 
tlie tax bore in the phraseology of the act. The application of the 
principle to the present act is based upon the averment that what this 
act does is to levy a tax upon the plaintiff in proportion to the value 
of its property merely because of its ownership of property to that 
value, and that this is a direct tax upon property. 

^=9For other cases lee eame topic ft KfiY-NUMBER m all Key -M umbered Dlgesu ft Indexee 
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The argument admits the power of Congress to impose a special 
license tax for what may be termed the privil^e of engaging in any 
profession, calling, occupation, or business, and to determine the 
amount to be paid, either by the imposition of an arbitrary sum, or 
by the number of transactions had in a given time, or by the volume 
of the business or the product, or by the nominal capital employed, or 
in any way which is not the equivalent of a tax on the assessed value 
of what the taxpayer owns. The argument might further concede 
that a lawful tax could be imposed upon a corporation engaged in 
the banking business, with the license fee regulated in amount by the 
nominal capital of the corporation to which its nominal surplus might 
be added. When, however, its undivided profits are included, the tax 
is at once switched from an excise basis to a direct property tax basis. 
The thought may perhaps be most clearly presented by assuming (al- 
though this involves an almost absolute contradiction in terms) a cor- 
poration with all its assets employed in banking and having no Ifebil- 
ities. The tax imposed by this act would not differ in amount from 
a like tax imposed directly upon the property of the corporation as- 
sessed at the valuation which the corporation had itself placed upon 
its property. 

The argument in support of the constitutionality of the act is in 
turn summed up in the answer to the propositions thus advanced. It 
is that the Pollock Case clearly distinguishes between incomes which 
are derived from the profession, calling, or business in which the 
taxpayer may be engaged, and the income which is derived from prop- 
erty solely by reason of his ownership of it, and gives recognition to 
a tax on the former as an excise tax. The same distinction holds good 
between a special license and a direct property tax. It is denied that 
what this act does is to tax property as such. On the contrary, what 
it does is to levy a special license tax upon one engaged in a particular 
business because of the privilege he is exercising. If it be true that 
the amount paid is the same as would have been paid, had all the prop- 
erty of the taxpayer been taxed on an assessed value basis, this is 
merely incidental and in a sense accidental, and does not indicate the 
identity of the two things done. The amount of the excise exacted is 
based upon the extent to which the taxpayer avails himself of his 
privilege. This is assumed (as it can fairly be assumed) to be meas- 
ured by the amount of the capital which he has employed in the busi- 
ness. This capital is fairly defined by the amount of his own money 
which he employs in the business, and this, in turn, is defined by all 
there is in the business less what belongs to creditors. It, of course, 
happens that if a man employs his whole fortune as such capital the 
license fees he pays exactly equal what he would pay if a like direct 
tax were imposed upon the value of such fortune ; but such likeness 
is no other, nor has it more significance, than the equality in volume 
or bulk between two entirely diflferent things which have been sub- 
jected to the same measure. The words "capital used or employed" 
necessarily limit the tax to a special license or excise tax, and exclude 
any possible direct tax and were inserted for that purpose. The con- 
clusion reached is that the act is constitutional. 
229 F.— 61 
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[2] As the constitutionality of the act thus turns upon the amount 
of capital used or employed, strict adherence must be given to this 
measure. This brings us to the second question. The difficulties 
which may be encountered in seeking to get a clear view of this branch 
of the case are due to failing to distinguish between the economic and 
the legal features of the question. The thought voiced in the phrase 
that a man may be engaged in banking without employing his entire 
capital in that business is intelligible, and lends itself to easy grasp, 
notwithstanding the fact that he is responsible for all obligations in- 
curred, and the business in consequence has the credit given by his 
whole fortune. The same thought may be transferred to a corporation 
without losing in clearness. Indeed, banks and trust companies af- 
ford us a practical illustration of the difference between capital em- 
ployed and a credit thus given, which in the economic sense is doubt- 
less additional capital. All of them may have, and we know some of 
then* do have, behind them the added credit of the personal liability 
of stockholders. No one, however, would think of adding this to the 
capital used or employed in the legal sense of these words. It is con- 
ceivable that the banking business may be carried on without any 
capital, in the sense in which the words "capital, surplus, and undi- 
vided profits" are used in this act. We have many living proofs of 
this in the plan of organization of savings banks. Indeed, this very 
act gives congressional recognition of the existence of such institu- 
tions. 

This phase of the question may be dismissed with the remark that 
whether a given banker (whether a natural person or a corporation) 
uses or employs any capital, or the amotint of it, is a question of fact, 
to be found as is any other fact. Inasmuch as all practical — and, in- 
deed, possible — profitable banking involves the thought that all mon- 
eys, not required to make settlement with its customers, be kept in- 
vested, it is very difficult to grasp the significance of the thought in- 
tended to be conveyed by a statement of the fact that the moneys of 
the bank are invested. And, further, inasmuch as a bank (unless 
restricted by law to special forms of investment) may invest its mon- 
eys as it pleases, it is more difficult to see any room for difference of 
liability to the payment of the excise tax between bankers, one of 
whom invests his moneys in municipal bonds, and another who in- 
vests in commercial paper or any other form of lawful investment. If 
any question were raised here of whether this plaintiff was a banker 
within the meaning of this act, what he did would, of course, bear upon 
what he was; but this act contains its own definition of a banker, 
and it is admitted the plaintiff is one. This admission would seem to 
carry with it that what plaintiff did was banking, and to have no other 
significance than the other fact that it did other things besides bank- 
ing. What, if any, of its capital is employed in banking, again, is a 
fact to be found and will be considered in connection with the third 
question. 

[3] The final stand taken by the plaintiff upon what is really its 
chosen ground of defense is based upon a distinction which is more 
difficult to keep clear than the others. This plaintiff is in the strong- 
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est possible position to urge this defense. It has consistently treated 
itself as a trustee for depositors in its banking department, and has 
scrupulously kept a sum equal to its aggregate of deposits as^ entirely 
separate from its other moneys as a trustee could keep the moneys of 
his cestui que trustent separate from his own moneys. It has likewise 
kept a sum equal to the aggregate of its capital and surplus invested 
m chosen securities, which it has called "capital investments," or by 
an equivalent name. Based upon these facts, it lays claim to the 
benefit of the principle of exemption from taxation which it asserts 
to have been applied in the cases of Central Trust Co. v. Treat (C. C.) 
171 Fed. 301, and Treat v. Farmers, 185 Fed. 760, 108 C. C. A. 98, 

If the principle there applied is as broad as it is claimed to be, and 
can be upheld as law and is applicable, it undoubtedly rules the pres- 
ent case in favor of the plaintiff. It is confidently asserted that the 
rule established by these cases is. that, if the moneys received from 
depositors are kept separate from the other moneys of the bank and 
are invested in securities which are likewise kept separate from the oth- 
er investments of the bank, and no more in amount of the moneys of 
the bank are invested in commercial paper by discount or purchase 
than is represented by the investments made of deposit moneys, the 
other moneys of the bank being invested in so-called permanent (what- 
ever this may mean) forms of investment, then the legal inference is 
that no part of the capital of the bank is invested in banking except 
the sums which may have been spent for a banking house or bank- 
ing fixtures and the like. 

We do not understand any such principle to be deducible from the 
rulings in the cited case. There are, it is true, some expressions in 
the opinions accompanying the rulings which supply plausible support 
to the argument of counsel for plaintiff. As has been often remarked, 
however, opinions are to be read in the light of the facts of the case 
to which they relate. The cited case was decided as a case stated, 
the facts being stipulated. It, moreover, arose under a different act 
of Congress. The agreed fact was that the capital of the bank in 
that case was invested in securities which had no relation to bank- 
ing, and that all the funds of the bank which were in any way used 
or employed in banking were moneys belonging to depositors, and 
that no part of the capital or surplus of the bank was so used or em- 
ployed. It was no part of the duty of the court — ^indeed, it was power- 
less — to change the effect of the stipulation. The agreed fact being 
that the banking business was carried on without any capital being 
employed, the court could not do otherwise than rule that no tax was 
payable. This is a very different thing from ruling as a matter of 
law that, if some of the moneys of a bank were invested in commer- 
cial paper, and some in other forms of investment, and if the aggre- 
gate investments in commercial paper do not exceed the aggregate 
sum owing to depositors, no part of its capital is used or employed 
in banking. 

There are at least two seemingly unsurmotmtable obstacles in the 
way of reaching such a conclusion. One is how the character of the 
investments in which the banker puts his money can make any dif- 
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ference. As already observed, what he did might go to the question 
of whether he was a banker, if that were an open question. If he 
were a private individual, what he did with his money might have an 
important bearing upon the question next discussed of tihe evidence 
of the fact of what he had put into the banking business. It must 
be, however, that granted one is a banker and has money in the bank- 
ing business, the character of the investments he makes of tlxese mon- 
eys can have no bearing upon the question of the amount of capital 
he has invested in that business. 

The other obstacle is the utter impossibility of its being held as 
a matter of law that the capital, surplus, or undivided profits of a bank, 
either separately or in a lump, can be segregated from its other as- 
sets and identified as such. The loose phrases in common use which 
might seem to imply such a possibility it is well understood do not. A 
bank or trust company might be said to have invested its surplus in 
the erection of a banking house or an office building. Every one un- 
derstands that all that is meant by this is that it has so invested a sum 
equal to a certain part of its estimated ac amulated profits. Surplus, 
and kindred words, are nothing more t* an banking expressions. It 
is certainly clear that in no legal sense can either capital or surplus be 
earmarked as a concrete thing. The answer to the retort of counsel 
that "this company plaintifl: not only can do it, but has done it," is an 
obvious one. 

[4, 5] This brings us to the final question: Should the case have 
been submitted to the jury to find the fact of how much capital the 
plaintiff used or employed in its banking business? We have deferred 
certain features of the second question to be discus^d in connection 
with this. There are certain questions which provoke the conmient 
that they are mixed questions of law and fact. This expression is 
of more seeming than real clarity. A more clarifying and helpful 
classification of facts is into evidential and ultimate facts — meaning 
facts which can be directly established by testimony or evidence, and 
facts which can only be deduced by inference from such evidential 
facts. Evidential facts, if in controversy, must be found by a jury, 
if the case is a jury case. Ultimate facts need not be so submitted, 
if only one inference can fairly and reasonably be drawn. 

When this case was called for trial, it was stated by counsel that 
the question involved was probably a question of law, as the facts 
were not in dispute. This meant that the trial judge should direct a 
verdict for plaintiff or defendant. In the judgment of the trial judge, 
this would have been a proper disposition of the case. At the close 
of the plaintiff's case the defendant moved for a nonsuit. The logic 
of the argument seemed to be good that, if the plaintiff was not en- 
titled to a verdict, it had failed to make out a case and could properly 
be nonsuited. A nonsuit was accordingly awarded. 

Plaintiff is in consequence entitled to every inference which can 
fairly and reasonably be drawn from the facts in evidence. A re- 
capitulation of them involves some repetition, but seems to be helpful 
to the disposition of the case: 
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(1) The plaintiff was not only engaged in the banking business, but 
m the title insurance and other kinds of business unnecessary to enu- 
merate. 

(2) It kept, as already stated, the funds it received from depositors 
separate from its other moneys. 

(3) Some of its funds, which it called its capital investments, were 
invested in real estate and other investments of a less mobile char- 
acter than investments which are commonly termed "liquid." 

(4) The moneys which it received from depositors it invested in 
securities which in its judgm*ent were more readily and easily con- 
vertible without loss into what is called cash. 

(5) The investments which are classified as (4) were kept separated 
from its other investments. 

(6) It kept its accounts in such a way as to show, and from time 
to time made up and put out statements of, its financial condition, 
by which it appeared that it possessed assets consisting of cash on 
hand, obligations of borrowers, shares of stock and bonds of corpora- 
tions, bonds and mortgages, groimd rents, real estate, and other prop- 
erty of a given aggregate supposed value (as well as like property 
held by it as collateral), and showing, also, the aggregate amount of 
its debts and other liabilities. This statement was balanced by in- 
cluding along with its liabilities the amount of its capital stock, its 
surplus, and undivided profits. The latter was the equivalent of the 
balance of its profit and loss account. The aggregate of capital, sur- 
plus, and profits was admitted to be not less than the amount which 
measured the tax it had paid and was seeking to recover back. 

From, any one of these facts, or from all combined, could it be 
fairly and reasonably found that the plaintiff did not use or employ 
any part of its capital in banking? 

This opinion has already been drawn out to such length that we do 
not feel called upon to add any observations, except to the three fea- 
tures the fuller discussion of which was deferred to this place. These 
are the fact that the plaintiff was engaged in other business than 
banking, the fact that it invested its moneys in different forms of 
mvestments, and the fact that it kept its deposited moneys and in- 
vestments made of them separate from its other moneys and invest- 
ments. As already observed, if a man say of a fortune of $1,000,000 
were to establish himself in several different kinds of business, and 
were to put $100,000 into his bakery business and $100,000 into the 
banking business, it must, we think, be conceded that as a banker he 
would be liable to the tax measured only by $100,000 invested capital, 
notwithstanding his personal liability for its debts. If, however, he 
appointed agents to run his banking business for him, and left with 
them all its assets, and put out statements showing the amount of the 
capital of that business to be $100,000, he would be liable to a tax 
measured by that capital, notwithstanding that he had authorized his 
agents to also do a real estate and brokerage business, and no matter 
in what form of investments the moneys of the business were kept, 
and in spite of the fact that the moneys of the business which came 
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from deposits were separately entered. If the business were turned 
into a partnership, or were incorporated, the tax would under like 
conditions be the same. 
The motion to take off the nonsuit is denied. 



In re OAPITOL TRADING CO., Ina 
(District Court, N. D. New Yorl;. February 21, 1916.) 

1, Bankruptcy ^=»123 — ^Election of Tbustee — Bight ov Attosnbt to Votb 

^— ■'*Creditoii.** 

Bankr. Act July 1, 1898, c. 641, § 1 (»), 30 Stat, 544 (Comp. St 1913, § 
9585), proyldes that "creditor" shall Include any one who owns a claim 
provable in bankruptcy and may include his duly authorized agent, at- 
torney, or proxy. Section 44 (section 9628) provides that the creditors 
shall, at their first meeting after the adjudication, appoint a trustee or 
trustees. Section 56 (section 9640) provides that creditors shall pass upon 
matters submitted to them at their meetings by a majority vote in nuin- 
ber and amount of claims of all creditors whose claims have been allowed 
and are present, except as therein otherwise provided. Heldt that the 
rule of practice followed generally of requiring duly admitted attorneys 
at law appearing for a creditor and desiring to vote for trustee to have 
specific written authority, is binding, as, even though the law does not 
expressly require the production and filing of a written power or warrant 
of attorney, the court itself may require the filing thereof. 

[Ed. Note.— For other cases, see Bankruptcy, Ctent Dig. §§ 171-179 ; Dec 
Dig. «=»li23. 

For other definitions, see Words and Phrases, First and Second Series, 
Creditor.] 

2. Internal Revenue ^=>19 — Stamp Taxes — ^Powsbs of Attobnbt. 

Emergency Revenue Act Oct 22, 1914, c. 331, { 5, 38 Stat 753, provides 
that there shall be levied, collected, and paid In respect of the documents, 
instruments, etc., mentioned and described in schedule A, or for or In 
respect of the paper, etc., upon which such instruments shall be written 
or printed the taxes specified therein. Schedule A Imposes a tax of 25 
cents on powers of attorney to sell and* convey real estate, etc., or to 
perform any and all other acts not thereinbefore specified. Heldy that 
powers or letters of attorney authorizing attorneys to represent creditors 
in bankruptcy proceedings, vote for trustee, etc., must bear an internal 
revenue stamp, and, even if such powers or letters of attorney are unneces- 
sary, when they are executed and presented, they are not exempt from 
the stamp tax. 

[Ed. Note. — For other cases, see Internal Revenue, Cent Dig. {§ 39-44 ; 
Dec. Dig. <@=>19.] 

In Bankruptcy. In the matter of the Capitol Trading Company, In- 
corporated, bankrupt. On review of action and order of Referee 
Edwin A. King in refusing, for want of a revenue stamp, to file certain 
letters of attorney and allow the attorneys designated in such letters 
or powers of attorney, respectively, to cast the vote of Mrs. E. I. 
Stewart and 159 other alleged creditors of the bankrupt, respectively, 
for trustee in a bankruptcy proceeding then pending. Order affirmed. 

Mills & Mills, of Albany, N. Y., for creditors, especially Mrs. 
Stewart. 

^=:9For otb.er casec see same topic & KEY-NUMBER In all Key -Numbered Dlsests ft Indexes 
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RAY, District Judge. The power of attorney or letter of attorney 
contained in the proof of claim of Mrs. Stewart reads as follows : 

"Letter of Attorney to Mills & Mills, Attorney at Law. 

"You or any one of you are hereby authorized by said creditor by the person 
making the foregoing deposition, who is duly authorized thereto, to appear 
for and represent said creditor and vote for said creditor in any proceedings, or 
meetings, which may be had or called in the above-entitled proceeding, in 
court, before the referee in bankruptcy, or elsewhere, and particularly to vote 
for said creditor in the choice of a trustee of said bankrupt whenever such 
election is held, to accept, or in your discretion oppose confirmation of, any 
composition offered by or in behalf of said bankrupt, and to receive and re- 
ceipt for any and all moneys which may be, or may become, payable to said 
creditor therein, or for or on account of said debt. 

"In witness whereof said creditor has hereunto signed her name and affixed 
her seal, when signing the deposition proceeding, the 6th day of January, 1916. 

'*Mrs. B. I. Stewart [L. 8.1 
"[lAdivldual executing always sign here.] 
"Creditor. 

"Subscribed, sworn to, and acknowledged before me this 6th day of Janu- 
ary, 19ia 

"[Seal.] O. G. Porter, Notary PubUc" 

The others read the same. It will be noted these instruments give 
power to the attorney as follows : 

(1) To "appear for and represent said creditor," and 

(2) "Vote for said creditor in any proceedings or meetings which may be had 
or called in the above entitled proceedings [bankruptcy] in court, before the 
referee in bankruptcy, or eUetohere, and particularly 

(3) "To vote for said creditor in the choice of a trustee of said bankrupt 
whenever such selection is held ; 

(4) "To accept or in your discretion oppose confirmation of any composition 
offered by or in behalf of said bankrupt," and 

(5) "To receive and receipt for any and all moneys which may be, or 
may become, payable to said creditor therein, or for or on account of said 
debt" 

The contention of the creditors of the bankrupt is : 

(1) That no revenue stamp is required on a written power or letter of at- 
torney running to an admitted attorney of this oourt, authorizing him to ap- 
pear, file a claim, vote for trustee, and assent to a composition and coUect the 
dividend on the claim. 

(2) That no power or letter of attorney to an attorney of this court is 
necessary to enable him to appear for a creditor and vote for a trubtee, that 
a written retainer is aU that is necessary, and that such retainer requires no 
stamp. 

This contention involves the question: May an attorney at law, 
under his general retainer, not only conduct the proceeding in bank- 
ruptcy for a creditor, but in so doing vote for trustee? A bankruptcy 
proceeding is somewhat peculiar. The bankrupt himself may institute 
it by filing a voluntary petition, or petitioning creditors may do so by 
filing an involuntary petition. All creditors are or. should be notified 
of the proceeding after adjudication, and at a meeting of creditors 
called for the purpose they may come in and prove their claims. If 
a claim is allowed, the creditor is entitled to vote for the appointment 
of a trustee to administer the estate, and ordinarily the creditors con- 
trol the appointment, subject to the approval of the court After 
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the appointment is made and approved, and the trustee has qualified, 
subject to certain provisions of law, he is largely subject to the con- 
trol and direction of the creditors themselves. The selection of the 
trustee is a part of the proceedings in bankruptcy when there are 
assets. It would seem that when a creditor executes his claim and 
places it in the hands of an attorney of this court, with directions 
to appear in the proceeding, there should be an implied authority to do 
any act in such proceeding necessary to protect and enforce the claim, 
including participation in the selection of a trustee. However under 
the prior Bankruptcy Act it was held that a special written power of 
attorney was necessary, and quite generally and almost without ex- 
ception it has been held under the Bankruptcy Act of 189S that a 
written power of attorney to an attorney of this court is necessary to 
entitle him to vote for trustee. If a written power of attorney or letter 
of attorney is necessary, it would seem clear that a revenue stamp of 
25 cents must be annexed thereto. As one was actually executed 
and offered for filing, it would seem it was not entitled to filing unless 
properly stamped, even if unnecessary. 

Did the referee err in refusing to receive and file and recognize the 
unstamped power or letter of attorney? Did the referee err in re- 
fusing to allow the creditor to vote for the selection and appointment 
of a trustee ? 

[1] In Re Sugenheimer (D. C.) 1 Am. Bankr. R. 425, 91 Fed. 744, 
Judge Brown assumed that a written power of attorney to vote for 
trustee was required. There the creditor resided abroad. It would 
seem that Judge Brown followed the holdings under the Bankruptcy 
Act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517)', where the prac- 
tice was definitely settled that an admitted attorney could not vote 
for an assignee in bankruptcy merely by virtue of his general authority 
as attorney at law. It was held that he must prove his authority by 
letter of attorney, or by the oath of some one, showing him to be a 
duly constituted attorney; that is, an attorney in fact for that par- 
ticular purpose. Bump on Bankruptcy (10th Ed.) 667, note; In re 
Purvis, 1 N. B. R. 163, Fed. Cas. No. 11,476; In re Knoepfel, I N. 
B. R. 23, 1 Ben. 330, Fed. Cas. No. 7,891 ; Id., 1 N. B. R. 70, Fed. 
Cas. No. 7,892. This last-cited case was decided by Mr. Justice Blatch- 
ford, later of the Supreme Court of the United States. 

In Martin v. Walker, 1 Abb. Adm. 579, 16 Fed. Cas. 911, No. 9,- 
170, it was held that under a retainer as attorney at law the proctor 
could not claim to be an attorney in fact and entitled to vote for as- 
signee in bankruptcy. The act of 1867 provided : 

"Any creditor may act at aU meetings by Ms duly constituted attorney the 
same as though personally present." 

In the present Act (1898), sections 56 and 44 authorize creditors to 
appoint a trustee by vote, and section 1, subdivision 9, provides that: 

"Creditor ♦ ♦ • may include his duly authorized agent, attorney, or 
proxy." 

It seems clear that the words "duly authorized" apply to attorney 
and proxy, as well as to agent. If this be so, then the language of the 
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act requires the attorney, even though admitted to practice in the. 
bankruptcy court, to produce and exhibit proof of his authority. It 
would seem clear that the act intends that the creditor himself may 
vote for trustee by agent, attorney, or proxy, when such agent, attor- 
ney, or proxy presents and files power or letter of attorney authoriz- 
ing him so to do. This has been held in In re Eagles & Crisp (D. C.) 
3 Am. Bankr. R. 733, 99 Fed. 696; In re Lazoris (D. C.) 10 Am. 
Bankr. R. 31, 120 Fed. 716; In re Scully (D. C.) 5 Am. Bankr. R. 
716, 108 Fed. 373; In re Henschel (D. C.) 6 Am. Bankr. R, 305, 109 
Fed. 861, and by implication 7 Am. Bankr. R. 662, 113 Fed. 443, 51 
C. C. A. 277; In re Richards, 4 Am. Bankr. R. 631 (D. C.) 103 Fed. 
849. 

The contrary is held by a referee in bankruptcy, affirmed by Dodge, 
District Judge, without opinion, in Re Crooker Co., 27 Am. Bankr. R. 
241. In Re Hawley (D. C.) 220 Fed. 372, Judge A. N. Hand held 
by implication that a written power of attorney is necessary in such 
a case, although it does not specifically appear that the attorney in 
fact was an attorney and counselor admitted to practice in the bank- 
ruptcy court. He says : 

''The referee in bankruptcy has refused to accept a general letter of attorney 
In the above estate in the usual official form, authorizing the attorney in fact 
to attend meetings of creditors of the bankrupt and vote thereat for trustee, 
or for any other proposal or resolution that may be submitted under the act, 
to accept any composition proposed by the bankrupt, and to receive payment 
of any dividends or money due under any composition, etc., unless there shaU 
be affixed to such letter of attorney a 25-cent internal revenue stamp." 

This case (In re Hawley) seems to be an authority only for the 
proposition that the letter of attorney to an attorney in fact must have 
the revenue stamp, saying nothing as to whether a special power of 
attorney or letter of attorney is necessary to enable an attorney at law 
duly admitted to appear and vote for trustee. 

Remington on Bankruptcy (2d Ed.) vol. 1, §§ 583 and 584, state, 
accepting the weight of authority : 

"The courts have almost uniformly held, whenever called on to pass upon 
the question, that even attorneys at law, admitted to practice in the United 
States courts, and in good standing, musti have written power of attorney 
in order to vote [for trustee], although there would be no such requirement in 
order to act in other respects for cUents." 

Remington proceeds to say (section 584): 

''However, it seems a wholly unnecessary requirement, In cases of attorneys 
duly admitted to practice before the court For in fact, if there is one particu- 
lar thing a creditor wants of his attorney in a bankruptcy proceeding, it is 
to vote for trustee. That is usually the first duty, and, being so, it would 
seem a strong impUcation would arise from the employment itself that the 
creditor expects his attorney to vote for him. Certainly it is precisely as 
appropriate as it would be for attorneys to suggest names of receivers for 
other courts to appoint Because there are forms for use in appointing proxies 
and attorneys in fact is not conclusive that such forms are to be used when 
the right of attorneys at law to act is brought in question." 

It must be remembered, however, that suggesting receivers to the 
court for appointment is quite a different matter from actually voting 
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for a trustee in bankruptcy. Attorneys at law have no right to ap- 
point the receiver. Receivers are appointed by the court. Trustees 
in bankruptcy are appointed by the creditors at a meetjng duly called 
and held for the purpose. It is quite common for creditors who can- 
not attend in person, when their proof of claim is filed and allowance 
sought, to have some attorney appear for the sole and only purpose 
of joining in the selection of a trustee. Such creditors do not intend 
as a rule that their attorney shall attend all meetings or take part in 
the proceedings generally. In the ordinary action at law, or in equity, 
or in special proceedings, when the moving party, petitioner, plaintiff, 
or complainant, as the case may be, institutes such cause or proceed- 
ing through an attorney, it is expected that the attorney will attend 
to and conduct all proceedings from beginning to end. This court is 
of the opinion that the practice which has grown up, and which seems 
to be recognized by the act itself, requiring attorneys at law duly ad- 
mitted, who appear for a creditor and desire to vote for trustee, to 
have specific written authority, is a wise and necessary rule of prac- 
tice. Clearly the wisdom of this rule of practice is sustained by abun- 
dant authority. In 4 Cyc. 932, it is said : 

"Although in former times it was customary, and even necessary, for at- 
torneys to file in court warrants showing their right to represent cUents, this 
practice has long been discarded, and it is generally no longer necessary, 
either in the case of an individual or of a corporation, for an attorney to 
have a warrant of attorney ; aothorlty by parol being suffldent*' 

It is also there stated that : 

"Where the relation of attorney and client exists, the law of principal and 
agent is generally applicable, and the eUent is bound, according to the ordinary 
rules of agency, by the acts of the attorney within the scope of the latter's 

authority." 

I think the practice in bankruptcy cases too firmly fixed and settled 
to allow a departure therefrom, even if the law itself does not ex- 
pressly require the production and filing of a written power or war- 
rant of attorney. It must be that for the doing of a specific thing the 
court itself by rules of practice has the right to require the filing of 
a warrant or power of attorney showing authority to do such specific 
thing out of the ordinary. 

In 4 Cyc, pp. 928 and 929, it is said, 

*'Proof of Authority — i. In General, Although it is necessary that an attor- 
ney be specially authorized to act for a client, his position as an officer of the 
court makes it unnecessary for him, in the ordinary case, to show his authority 
in any way, there being a firmly established presumption in favor of an at- 
torney's authority to act for any client he professes to represent It foUowa, 
therefore, that he will not be required to show his authority u'nle99 U U prop- 
erly oaUed for. 

**2. Wlio may Demand — a. Court— (1) Generally, In spite of this favoring 
presumption, however, there is a weU-reooguized discretion in the court to 
caU for proof of an attorney's authority when it sees fif 

In New York there are many cases to this effect, and there arc 
cases in the United States courts holding the same. It follows, it 
seems to me, that this rule of practice, which has been adopted and 
followed generally in the courts of the United States in baiikruptcy 
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proceedings, requiring the production of written authority, is valid and 
binding. It comes, then, to the question whether or not such a letter 
or power of attorney in a bankruptcy proceeding must bear a revenue 
stamp. 

[2] Emergency Revenue Law Oct. 22, 1914, c. 331, 38 Stat. 745, 
extended for one year to December 31, 1916, is a taxing measure 
or law, and is declared to be "An act to increase the internal revenue 
and for other purposes." The power of Congress to tax, with cer- 
tain limitations, is practically unlimited, and when the language is 
broad and comprehensive it is not the province of the court to limit 
or restrict or prescribe exceptions to the general language. The duty 
of legislation is on Congress, and not on the courts. It is the duty 
of the courts to interpret and execute the laws by appropriate judg- 
ments, and not to make or remake them. 

In section 5 of the act referred to we find the following: 

•*That on and after the first day of December, nineteen hundred and 
fourteen, there shaH be levied, coHected, and paid, for and in respect of the 
several bonds, debentures, or certificates of stock: and of Indebtedness, and 
other documents, instruments^ matters, and things mentioned and described 
in schedule A of this act, or for or in respect of the vellum, parchment, or 
paper upon which such instruments, matters, or things, or any of them, shall 
be written or printed by any person or persons, or party who shall make, sign, 
or issue the same, or for whose use or benefit the same shall be made, signed, 
or issued, the several taxes or sums of money set down in figures against the 
same, respectively, or otherwise specified or set forth in the said sdiedule.**^ 
38 Stat 753. 

And in said schedule A we find the following: 

"Power of attorney to seU and convey real estate, or to rent or lease the 
same, to receive or collect rent, to sell or transfer any stock, bonds^ scrip, or 
for dbe collection of any dividends or Interest thereon, or to perform any 
and all other acts not hereinbefore specified, 25 cents: Provided, that no 
stamps shall be required upon any papers necessary to be used for the collec- 
tion of claims from the United States for pensions, back pay, bounty, or for 
property lost In the military or naval service." 88 Stat 762. 

This it is seen relates to stamps on powers of attorney, and there 
is specified: First, powers of attorney to sell and convey real estate, 
or to rent or lease real estate, or to receive or collect rent; second, 
powers of attorney to sell or transfer any stock, bonds, scrip, or for 
the collection of any dividends or interest thereon ; and, third, to per- 
form any and all other acts not hereinbefore specified. The acts before 
specified relate, first, to the sale and conveyance of real estate, and 
the renting or leasing of real estate, and to the receiving or collecting 
of rents of real estate ; and, second, to the sale or transfer of stock, 
bonds, and scrip, or for the collection of dividends or interest there- 
on; and, third, to powers of attorney to perform any and all other 
acts not specified and embraced within the general language. The only 
exception mentioned is : 

"That no stamps shall be required upon any papers necessary to be used 
for the collection of claims from the United States for pensions, back pay, 
bounty or for property lost in the military or naval service." 

I see no room for excepting from the operation of this act powers or 
letters of attorney authorizing attorneys in fact to act for their prin- 
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cipal in suits at law or in bankruptcy proceedings. If not stamped, 
the power or letter of attorney cannot be filed and used, whether neces- 
sary or unnecessary. If necessary, it must be st?Lmped and presented. 
If unnecessary, then, of course, its execution and presentation is not 
required. However, such a paper. is not exempt from the stamp duty 
or stamp tax when executed and presented, even if its execution and 
presentation is not required by law. This proposition is covered by 
the decision of Judge Hand (In re Hawley [D. C] 220 Fed. 372), and 
it is there stated : 

"The opinion which I am about to express Is concurred in by the four Judges 
of this court. We think the decision of the referee was correct in both in- 
stances." 

This would mean that Judges Learned Hand, Mayer, and Hough con- 
cur in the holding. I do not think that Tolman v. Treat (C. C.) 106 
Fed. 679, is to the contrary. 

If the instruments executed by Mrs. Stewart and the other creditors^ 
authorizing the persons named therein to vote for trustee, are to be 
regarded merely as written retainers authorizing an attorney at law to 
appear in bankruptcy court on behalf of their clients and take cer- 
tain steps in the litigation which come within the ordinary powers of 
an attorney at law, then we have a mere written retainer, and not 
what is ordinarily understood to be "a power of attorney." 

If it had been the purpose of Congress to exempt powers of attor- 
ney or letters of attorney given to attorneys at law, authorizing them 
to do certain things in bankruptcy proceedings, I think the exception 
would have been made. The practice of requiring creditors in bank- 
ruptcy proceedings to produce powers of attorney authorizing attor- 
neys at law to vote for trustee has been well understood for many 
years. If the affixing of a stamp to such powers of attorney is deemed 
burdensome, the remedy is in applying to Congress for an amendment 
to the language of schedule A above quoted. Congress did provide that 
no stamps shall be required upon papers necessary to be used for the 
collection of claims from the United States for pensions, back pay, 
bounty, or for property lost in the military or naval service. This 
demonstrates that the question of proper exceptions from the provisions 
of the act was considered* by Congress. It cannot bt? assumed that the 
ordinary powers of attorney used in bankruptcy proceedings were not 
within the contemplation of the lawmaking body. 

I am constrained to hold that the decision of the referee in refusing 
to file the powers of attorney presented to him and which did not bear 
the proper stamp was correct. 

The order under review is therefore affirmed. 
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UNITED STATES v. CHIN DONG TING, 

(District CJourt, D. Massachusetts. February 10, 1916.) 

No. 1667. 

1. Aliens ^=:»32 — Depobtation of Chinese — ^Appeals — Efhsot. 

Under Chinese Exclusion Act Sept. 13, 1888, c. 1015, § 13, 25 Stat 479, 
providing, relative to the deportation of Chinese, that any Chinese person 
convicted before a commissioner may appeal to the judge of the District 
Court, the taking of an appeal vacates the commissioner's order of de- 
portation, and leaves the case as if it had never been tried and no order 
of deportation had ever been entered, as the appeal is to be tried de novo 
and transfers the. whole case to the District Court as If the proceedings 
had been originally instituted in that court 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §f 84, 92-95 ; Dec. 
Dig. €s»32.3 

2. Aliens ^s>32 — ^Depobtation ot Chinese — ^Appeals — ^Dismissai*. 

While the District Court, in dismissing for want of prosecution an ap- 
peal by a Chinese person from a commissioner's order of deportation, 
might have incorporated into the order of dismissal an order for the de- 
portation of such person, where no such order of deportation was made, 
the order of dismissal constituted a final judgment, and did not operate 
to restore to full power and effect the commissioner's order of deportation, 
which had been vacated by the appeal, 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92-95; Dec. 
Dig. ^=>32.] 

3. Aliens ^=:»32 — Deportation of Chinese — Appeals — ^Dismissal. 

As an order dismissing for want of prosecution an appeal by a Chinese 
person from a commissioner's order of deportation finally disposed of the 
case, it could not be restored to the docket at a subsequent term, even 
with the consent of the United States attorney. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. H 84, 92-95; Dec. 
Dig. <5=»32.] 

4. Aliens ^;=^S2 — ^Deportation of Chinese — ^Authority of United States 

Commissioners. 

An appeal by a Chinese person from an order of deportation made by F., 
a United States commissioner, was dismissed for want of prosecution, and 
thereafter, F. having died, H., another commissioner, made an order re- 
citing the dismissal of the appeal, and ordering that the deportation 
order of Commissioner F. be executed. Eeld, that Commissioner H. had 
no authority to make this order, and it was of ho effect, even assuming: 
that Commissioner F. could have made such an order, as the case was 
not pending before Commissioner H., and no statute gave him jurisdiction 
on the death of Commissioner F. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95 ; Dec. 
Dig. <g=»32.] 

5. Aliens ^s»32 — ^Deportation of Chinese — Weight and Sufficiency. 

In a proceeding to deport a Chinese person on the groimd that he was 
found in the United States in violation of the Exclusion Acts, evidence 
held to show that he was one of two persons arrested on deportation 
proceedings in 1897 and adjudged entitled to enter the United iStates on 
the ground that he had been born there. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. {§ 84, 92-95 ; Dec. 
Dig. <®==>32.] 

6. Aliens ^=s>S2 — Deportation of Chinese — Conclusiveness of Judgment. 

Where a Chinese person, claiming to have been bom in the United 
States and to have been taken to China when he was three years old, was 

^=9For other cases see same topic ft KEY-NUMBER In all Key-Numbered Digests & Indexes 
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arrested on deportation proceedings upon his return to the United States, 
and adjudged entitled to enter the country upon .the ground that he was 
bom there, the government was estopped by such Judgment from further 
deportation proceedings against him. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. SS 84, 92-95 ; Dec. 
Dig. «g=>32.] 

Proceeding by the United States to deport Chin Dong Ying, alias 
Wok Hong Wang. From a conunissioner's order directing his de- 
portation, Chin Dong Ying appeals. Order of deportation denied. 

Everett Flint Damon and John H. Casey, both of Boston, Mass., 
for appellant. 
Lewis Goldberg, Asst. U. S. Atty., of Boston, Mass. 

MORTON, District Judge. This is an appeal by a Chinese from 
an order of United States Commissioner Fiske directing his deporta- 
tion on the ground that he was found in the United States in violation 
of the Chinese Exclusion Act. The order was entered on November 
16, 1904, and the appeal was allowed and was entered in this court 
on November 16, 1904. On April 15, 1909, this court entered the 
following order: "The above-entitled case is hereby dismissed from 
the docket for want of prosecution." On May 4, 1911, United States 
Commissioner Fiske having died since the entry of his order of de- 
portation. United States Commissioner William A. Hayes 2d made 
the following entry in his (Mr. Hayes') docket : 

"In the Matter af Chin Done Ying, aUas Wok Hong Wang. 

"In the above-entitled case, the said appeal having been dismissed for want 
of prosecution by the Honorable Frederic Dodge, Judge of the United States 
District Court for the District of Massachusetts, it is nov?', to wit, May 4, A. 
D. 1911, ordered that the deportation order of November 16, A. D. 1904, a 
certified copy of which is annexed thereto, be executed forthwith. 

"[Seal] William A. Hayes 2d, United States Commissioner.** 

Nothing further was done in the matter until June 1, 1914, when, 
upon an agreement between the petitioner and the United States at- 
torney, as follows : 

"It is hereby agreed that the above-entitled case may be restored to the 
docket, and that a trial may be had upon the merits when reached" 

— this court ordered that the case be restored to the docket for trial 
upon the merits when reached. On June 19, 1914, the petitioner was 
ordered to recognize with surety to prosecute his appeal, and did so; 
and the case was continued from term to term until November 30, 
1915, when it was heard in open court; the question whether it was 
properly upon the docket being at that time raised by the United 
States and reserved by the court 

The first question is one of jurisdiction, and lies at the threshold of 
the case. It relates to the effect of the order of dismissal, and involves 
the nature and effect of an appeal in cases like this. The appellant 
contend^, in substance, that the taking and entering of the appeal va- 
cated the commissioner's order of deportation, and that the order of 
dismissal, unaccompanied by an order of deportation in this court, ei- 
ther did not dispose of the case so finally as to prevent it from being; 
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heard on the merits at this time, or, if it did, that the order of the com- 
missioner having been vacated, and no other such order having been 
entered, he cannot be deported in these proceedings. The government 
contends that the effect of the appeal was to suspend the order of de- 
portation pending the hearing of the case on the appeal, and that the 
effect of the dismissal for want of prosecution was to restore the order 
of deportation by the commissioner to full force and effect. 

[1] The statute under which the appeal was taken is section 13 
of the act of 1888 (25 Stat. 476), and is as follows : 

"But any such Chinese person convicted before a commissioner of a United 
States court may, within ten days from su<A conviction, appeal to the judge 
of the District CJourt for the district" 

The language is broad, and free from any qualification or limitation, 
and the right of appeal given by it should be equally broad and free, un- 
less there is something in the nature of the proceedings which calls 
for a different construction. I do not think there is. The intention 
was, it seems to me, to give to the appellant the right to have the 
whole case retried in another court — as said in Liu Hop Fong v. U. 
S., 209 U. S. 453, 461, 28 Sup. Ct. 576, 52 h. Ed. 888, tried "de novo" 
— ^and disposed of there without any regard to the proceedings before 
the commissioner. In other words, the appeal transfers the whole 
case to the District Court, where it is to be dealt with for all practical 
intents and purpose as if the proceedings had been originally insti- 
tuted in that court. U. S. v. Wong Ock Hong (D. C.) 179 Fed. 1004. 
There is no provision for remanding the case to the commissioner, and 
such a course is not a necessary incident to, or condition of, an appeal. 
The District Judge has no supervisory power over the commissioner in 
the matter, except such as pertains to its appellate jurisdiction; and 
that, as already observed, is confined to the trial and disposition of the 
appealed case in his own court. If an order of deportation is entered 
by the commissioner, and is afiirmed, as it may be, by the appellate 
court, it takes effect, not as tlie order of the commissioner, but as the 
order of the appellate court, and whatever mandate is necessary to 
carry it into effect is issued by that court, and not by the commissioner ; 
and such is the established practice in this district. It follows, it 
seems to me, that the effect of taking and entering the appeal was to 
vacate the order of deportation entered by the commissioner, and to 
leave the case just as if it never had been tried, and no order of 
deportation ever had been entered. See Murdock, Appellant, 7 Pick. 
(24 Mass.) 303, 320, 321 (original paging); Ball v. Burke, 11 Cush. 
(65 Mass.) 80, 82; Commonwealth v. Oakes, 151 Mass. 394, 395, 24 N. 
E. 210; Derick v. Taylor, 171 Mass. 444, 446, 50 N. E. 1038; 2 Cyc. 
971, C, and notes. 

The conditions under which an appeal may be taken vary greatly 
in different cases and jurisdictions ; but the principles of law by which, 
apart from statute, the effect of an appeal upon the proceedings in 
the court below is to be determined should be the same under a given 
state of facts everywhere. Statutory appeals in actions at law — and 
this appeal is of that nature — are so old in American law, and so wide- 
spready and the principles governing them are so well settled, that it 
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seems probable Congress had them in mind in passing the statute under 
consideration. In Massachusetts, for instance, such appeals go back 
to the statute of 1783 (chapter 42), which in turn was founded on an 
earlier provincial statute of 1697 (chapter 8). The provisions for 
appeal in these old statutes are upon the point under discussion closely 
analogous to that in the statute involved in this case, and they have 
for several generations received the same construction which I have 
placed upon it. Cases supra. This case differs from writs of error, 
or exceptions, or appeals in admiralty, probate, or equity, and other 
instances where the cause remains in the lower court, or is remanded 
to it for further proceedings, in accordance with the opinion of the 
appellate court. Hovey v. McDonald, 109 U. S. ISO, 3 Sup. Ct. 136, 
27 L. Ed. 888; Slaughterhouse Cases, 10 Wall. 273, 19 L. Ed. 915; 
Bronson v. La Crosse R. R. Co., 1 Wall. 405, 17 L. Ed. 616; Penhallow 
V. Doane's AdmV, 3 Dall. 54, 1 L. Ed. 507; Packman's Case, 6 Co. 
Rep. 18b ; Archer v. Hart, 5 Fla. 234. 

It should be noted, although it .would perhaps be taken for granted, 
that the appeals referred to in these decisions are appeals rightfully 
taken and duly entered, where the conditions of appeal have been 
complied with. An appeal that is wholly unauthorized can have no 
effect; and the dismissal of an appeal for the reason, for instance, 
that the appellant was not a person entitled to appeal, leaves the de- 
cree of the court below as if not appealed from. Cleveland v. Quilty, 
128 Mass. 578. In this case the appeal was well and rightly taken and 
duly entered in this court. 

[2-4] There remains on this branch of the case the question as 
to the effect of the order of dismissal. The statute imposes on any 
Chinese person arrested under it the burden of showing that he is 
lawfully entitled to remain in the United States ; and I think that it 
would have been competent for the court to have incorporated into 
the order of dismissal an order for the deportation of the appellant. 
This is in effect what was done in the case of Chow Loy v. U. S., 112 
Fed. 354, 50 C. C. A. 279, as appears from an examination of the 
papers. In Fong Yue Ting v. U. S., 149 U. S. 698, 729, 13 Sup. Ct 
1016, 37 L. Ed. 905, it is said : 

"If no evidence Is offered by the Chinaman, the Judge makes the order of 
deportation, as upon a default" 

As above stated, no such order of deportation was made in this 
case; the order was of dismissal merely, and nothing more. There 
can be no question, I think, that it was within the power of the court 
to make such a disposition of the case, and that the order of dismissal 
constituted a final judgment. Tackson v. Ashton, 10 Pet. 480, 9 L. Ed. 
502; Snell v. Dwight, 121 Mass. 348. I also think that that order 
did not and could not operate to restore to full power and effect the 
order of deportation which had been vacated by the appeal. Drum- 
mond V. Husson, 14 N. Y. 60 ; Derick v. Taylor, supra. The case, hav- 
ing been finally disposed of, could not be restored to the docket at a 
subsequent term, even with the consent of the United States attorney. 
Jackso^i V. Ashton, 10 Pet 480, 9 L. Ed. 502; U. S. v. Mayer, 235 
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U. S. 55, 70, 35 Sup. Ct 16, 59 L. Ed. 129; Minnesota v. Northern 
Securities Co., 194 U. S. 48, 62, 63, 24 Sup. Ct. 598, 48 L. Ed. 870. 
The order of deportation by Commissioner Hayes seems to me to 
have been ultra vires, and to be of no effect. The case was in no 
sense pending before him, and no statute has been referred to under 
which he could take jurisdiction on the death of Commissioner Fiske, 
assuming, for the sake of the argument, that Commissioner Fiske could 
himself have made such an order. 

It follows, it seems to me, that as the case stands there is no order 
of deportation, and that the court has no authority to enter one, and 
had no authority to restore the case to the docket. 

It is possible, however, that this conclusion may be wrong, and, in- 
asmuch as the case has been fully heard, I proceed to consider it upon 
the merits. 

[5, 8] The petitioner testifies that his 'correct name is Wok Hong 
Wang; that Chin Dong Ying is his marriage name; that he was 
born in San Francisco, and lived there until he was 3 years old, when 
he went to China with his parents ; that he returned to this country 
at the age of 23 years, and entered, with his brother, via Burlington, 
Vt. He contends that at that time he was arrested on deportation pro- 
ceedings, was tried upon them, and was adjudged entitled to enter 
the United. States upon the ground that he had been born here. If so, 
the issue raised by the subsequent deportation proceedings was, conced- 
edly res judicata in his favor. • 

It clearly appears that two Chinamen were arrested by the United 
States authorities in Vermont upon deportation proceedings, and were 
trie'd before United States Commissioner Johnson at Burlington, or. 
October 22, 1897. The petitioner claims that he was one of them. 
They were represented by David J. Foster, a member of the bar, who 
testified before Commissioner Fiske in these proceedings as follows: 

**Q. Whether or not the defendant In this case was the person whom you 
defended as Wok Hong Wang? A. It Is my best judgment that he is the man. 
I met him for the first time since the trial when I was In Boston to attend 
the hearing in this case some weeks since, early in September [1904], I be- 
lieve; I recognized him as the* man for whom I appeared at that time. I 
would say that my remembrance of the case was quite vivid. There were two 
brothers. The oUier one, not the defendant, got into Burlington two or three 
days before this one. They got separated in Montreal. They were a pair of 
very bright boys. I thought, when my attention was called to it, that I would 
be able to identify those boys. I think this is the boy. It is my best judgment 
that he is one of them. ♦ ♦ ♦ Q. The defense was that the defendant 
was bom in this country? A. Yes. • ♦ ♦ Q. From his appearance, have 
you no question that he is the same man? A. I have no question he is the 
same man." 

Commissioner Johnson's record shows that Wok Hong Wang was 
discharged, the ground of discharge having been birth in this country. 

Mr. Foster's testimony was given in 1904, about 7 years after the 
occurrence. Moy Loy, who in 1897 was United States interpreter at 
Burlington, also testified before Commissioner Fiske, a transcript of 
his testimony being read here by agreement, that this petitioner is 
one of the persons who was at that time tried before Commissioner 
Johnson. 

229 F.—^ 
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Just before deportation proceedings were instituted against the 
petitioner in 1904, Inspector McCabe found in his possession a cer- 
tificate, signed by Commissioner Johnson, in the name of Wok Hong 
Wang^ Annexed to this certificate was a photograph of the petitioner, 
which had been improperly added to it. This photograph bore the 
impression of a seal, which was a counterfeit oi Commissioner John- 
son's seal. In all other particulars the certificate was admittedly gen- 
uine; the commissioner's signature, the principal seal, the name of the 
person to whom it was issued, and the date, were as made by Commis- 
sioner Johnson. 

It is satisfactorily proved that about the year 1902 the petitioner 
was living in Marlboro, Mass., working in a laundry. At that time 
the certificate referred to was seen in his possession by Mr. Crotty. 
Mr. Crotty knew the petitioner under the name shown on the certifi- 
cate. Mr. Quinn had known the petitioner under that name in 1899 
or 1900. 'Hie certificate was taken from the petitioner by Inspector 
McCabe in 1904, and has since been in the government's control. 

It thus appears that, within 2 or 3 years after the hearing before 
Commissioner Johnson, the petitioner was known under the name stat- 
ed in the certificate, and within 4 or 5 years after the hearing the 
Johnson certificate is shown by reliable evidence to have been in 
the petitioner's possession. Plainly some Chinese person under the 
name of Wok Hong Wang was heard and admitted by Commissioner 
Johnson. Either the petitioner is that person, or that person disap- 
peared, and this petitioner had assumed his name and secured the cer- 
tificate within a few years thereafter. The first alternative seems to 
me the more probable one; and this view is greatly strengthened 
by the direct evidence of Mr. Foster (which is unimpeached), and by 
that of Moy Loy, that this petitioner is the man who was heard and 
discharged. The fraudulent alteration of the certificate, which other- 
wise is certainly genuine, by the addition of the photograph and the 
counterfeit seal, though suspicious, is not sufficient, even assuming 
the addition to have been made by the petitioner, to overcome the 
other evidence establishing his identity. 

Upon all the evidence, I find that the petitioner is the person whose 
case was heard by Commissioner Johnson, and to whom the certificate 
was originally issued ; that the question of his right to be in the United 
States has been heard and adjudicated in his favor; and that, if the 
case is properly before me, the United States is estopped by that judg- 
ment from further deportation proceedings against him. 

For the reasons stated, no order can be made in these proceedings. 
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FBRNALD WOODWARD CO. T. CONWAY CO. (three cases). 

(District Court, D. New Hampshire, February 21, 191G.) 

Nos. S^, 556, and 569. 

1 Appeal and Ebbob «=>1017 — Repobt of Refebeb — ^Review — Questions of 
Fact. 

The finding of a tribunal, whether it be a master, a referee, or a Judge^ 
who sees and hears the witnesses and is in the environment of an oral 
bearing, is entitled to great weight, and great caution should be exercised 
by any tribunal having the authority, or being under the duty to review 
such finding, in disturbing it 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3911, 
3961, 3996-1005; Dec. Dig. <&=>1017.] 

2. Contbacts ^=>319 — ^Riqht of Action fob Bbeach Caused by Otheb Pas- 

ty's Bbeach. 

Where plaintiffs abandoned their operations under a logging contract by 
reason of embarrassment resulting from defendant's failure to make- 
payments and advancements as agreed, there was no ground for recoup* 
ment by defendant. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §S 1458, 1476, 
1477, 1479, 1493-1507; Dec. Dig. <S=>319.] 

3. GONTBAOTS ^=:>319 — EXCUSES FOB PeRFOBMANCE — ^BBEAGH BY OtHEB PaBTY. 

Where plaintiffs were unable to perform a contract for the removal of 
timber from a large tract of land requiring operations extending over 
several years, because of defendant's failure to make payments in conform- 
ity to their agreements, such failure was a breach which justified plain- 
tiffs in not performing. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. $} 1458, 147C,, 
1477, 1479, 1493-1507; Dec. Dig. <©=>319.] 

4. WoBK AND Labob «=>14 — ^Bbeach of Contbaot — ^Recoveby on Quantum 

Meruit. 

Where a contract for the removal of timber from a large tract of land 
provided that plaintiffs might construct roads and camps upon the lands, 
and make any other reasonable use of the lands for the purpose of carry- 
ing out the terms of the contract, but that any roads, camps, or other im- 
provements so made should remain the property of defendant, and defend- 
ant broke the contract by falling to make agreed payments, and plaintiffs* 
abandonment of operations because of their Inability to perform on account 
of the failure to make such payments was warrantable, plaintiffs were 
entitled to recover on a quantum meruit the value of the .improvements 
so made. 

[Ed. Note.— For other cases, see Work and Labor, Cent Dig. {§ 29-33 ; 
Dec. Dig. <$=>14 ; Contracts, Cent. Dig. §§ 1500, 1554.] 

5. WoBK AND Labob ^=>14 — Bbeach of Contbact— Recovebt on Quantum 

Mebutt. 

Where, however, plaintiffs divided the territory from which the timber 
was to be removed, and let to subcontractors the work of removing th& 
timber from parts thereof, and the subcontractors built camps and 
bridges, and made roads upon the territory operated by them, the cost 
thereof being included in the contract price paid them by plaintiffs, plain- 
tiffs could not recover for the improvements made by their subcontractors. 

[Ed. Note.— For other cases, see Work and Labor, Cent Dig. f § 29-33 ; 
Dea Dig. <8=»14; Contracts, Cent Dig. S§ 1500, 1554.] 

6. Contbaots ^=:»319 — Bbeach — ^Measubb of Dascagss. 

Where plaintiffs Justifiably ceased operations under a contract for the 
removal of timber from a large tract of land at specified prices per 
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thousand for dlflferent kinds of the wood, because of defendant's failure 
to make payments as agreed, they were entitled to recover for the work 
done according to contract prices and values established by the parties 
themselves. 

[Ed. Note.—For other cases, see Contracts, Cent Dig. S§ 1458, 1476, 1477, 
1479, 1493-1507; Dec. Dig. <&=>319.] 

At Law. Three actions by the Fernald Woodward Company against 
the Conway Company. On referee's report on motions directed against 
his findings and rulings. Judgments for plaintiff. 

Drew, Shurtleif, Morris & Oakes, of Lancaster, N. H., for plain- 
tiff. 

Streeter, Demond, Woodworth & SuUoway, of Concord, N. H., for 
defendant. 

ALDRICH, District Judge. Here are three cases which were heard 
together before the Honorable Edwin G. Eastman as referee, and 
which were heard by me upon the referee's report upon motions di- 
rected against his findings and rulings. 

There was a contract made on October 12, 1906, between one Ozman 
W. Fernald and the Publishers' Paper Company, which is a Maine 
corporation. This contract contemplated extensive logging operations 
in the towns of Albany, Waterville, and Livermore in the Swift river 
valley in New Hampshire. The territory described included a large 
tract of timber land, and it was understood that several years' opera- 
tions would be required to remove all the softwood and such part of 
the hardwood timber as was described in the contract. 

The enterprise set on foot by the contract of October 12, 1906, in- 
volved the construction of railroads, logging roads, bridges, camps, 
storehouses, other buildings, and the doing of the various things inci- 
dent to an extensive logging proposition. Under the contract of Octo- 
ber 12th, and supplemental agreements, active operations were car- 
ried on for something like two years, when the plaintiffs abandoned 
the work. 

Speaking generally of the contract, it was the usual operating con- 
tract under which active parties in the woods received so much per 
thousand for softwood and so much for hardwood cut, hauled, and 
loaded upon cars. 

The referee whose report is under consideration, was appointed upon 
consent of the parties, and had hearings at various times during a 
period of a year and a half, or such a matter, in connection with which 
a view of the territory in question was had, and a large number of 
witnesses were heard, and the evidence, stenographically reported, cov- 
ers something like 1,700 typewritten pages. 

The plaintiffs present 7 exceptions to rulings made in the course 
of the trial, and the defendant raises 28 points against rulings, find- 
ings, and failures to find; yet, in view of it all, the rights of the 
parties largely depend upon certain specific findings of the referee and 
upon a certain clause in the contract. It is well enough to state these 
at the outset They are as follows : 

Clause 5: "The first party agrees to permit the second party to construct 
additional roads and cair^ps upon said lands cutting from said lands for this 
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porpofie wheneyer practicable hardwood rather than softwood* and to make 
any other reasonable use of said lands for the purpose of carrying out the 
terms of this contract, but it is expressly understood and agreed that any 
roads, camps, or other improvements so made shall be and remain the prop- 
erty of the first party during and subsequent to the life of this contract, 
except that the second party shall have the right to remove the storehouse 
erected by it at Conway and to take up and remove any rails, railroad fix- 
tures, or machinery which it may place upon said lands for the purpose of 
carrying out the provisions hereof, when said rails, railroad fixtures, or 
machinery shall be of no further use in the carrying out of this contract." 

Such is the clause, and the findings to which I refer are as follows : 

•There was considerable conflict in the evidence as to what caused the 
plaintilTs to cease operations, but I find the cause to have been the failure on 
the part of the defendants to make payments and advancements in conformity 
with the aforesaid contracts, for the work done by the plaintiffs thereunder/' 

•"I find as a fact that the plaintiffs were unable to perform the contract of 
October 12, 1906, and the supplements thereto because of the failure of the 
defendants to make payments and advancements to the plaintiffs in con- 
formity with the provisions of said contract and said supplement, and I rule 
as a matter of law that the defendants are not entitled to recoup for any 
alleged damages occasioned by the failure of the plaintiffs to perform said 
contracts.** 

The defendant claims that the plaintiffs are not entitled to recover 
at all, because they say they unwarrantably abandoned the operations. 

The first of these three cases, and the one which is now under con- 
sideration, as originally started, was an action to recover damages in 
the nature of profits lost through alleged breach of contract by the 
landowner. 

Passing an unnecessary account of preliminaries, that case was 
changed into one with a declaratiop in quantum meruit against which 
the defendant directed a plea of recoupment. 

Under the quantum meruit count, the plaintiffs seek to recover the 
value of improvements of the kind covered by clause 5 to which I 
have referred, and which it is claimed were beneficial to the landown- 
ers. 

There was a supplemental contract, an assignment, and there were 
letters containing conditions and modifications of the original con- 
tract; but I do not see that they have any special pertinency to the 
particular questions which I am now considering. 

Under the original contract of October 12, 1906, large sums of 
money had been expended in the construction of roads and camps in 
and through the territory covered by the contract; but such expendi- 
tures were made under the following circumstances : 

For the purpose of facilitating the operations, the territory in ques- 
tion was divided into 15 parts, and the operations in eleven of the 
subdivisions were let to subcontractors who, by the terms of the con- 
tracts between them and the plaintiffs, built camps, bridges, and made 
the roads upon the territory .operated by them; the cost of the roads 
and the camps being included in the contract price paid them by the 
plaintiffs. In the other four, the roads and camps and other improve- 
ments were made by the plaintiffs themselves. 

The referee has found that the reasonable value of the improve- 
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ments upon the entire territory was $16,285, and if as a matter of 
law, upon the facts and findings, the plaintiffs are entitled to recover, 
that they should have that sum, with interest from the date of the 
writ, and if as a matter of law they are not entitled to recover for all 
the improvements, but only for the improvements made by them person- 
ally, that they should have under their quantum meruit count $5,- 
523.02. 

Under the referee's finding, the defendant's objections and excep- 
tions, and the plaintiffs' claim, two questions are raised : First, wheth- 
er the plaintiffs are entitled to recover anything (I am now speaking 
of No. 555) ; and, if so, whether it shall be for all the improvements, 
including those made by the subcontractors or only for such as were 
made by themselves. 

The referee has found that the plaintiffs ceased operations, because 
the defendant failed to make payments and advancements which they 
should have made, and for that reason that the plaintiffs were unable 
to perform the contract. 

The defendant moves for judgment notwithstanding this finding, be- 
cause it says it is not supported by the evidence, or, to be more exact, 
perhaps, that there is no evidence to support it, and, further, that 
failure to make payments in and of itself is not a justification for 
abandoninjBf a contract. 

[1] Upon the question whether there is sufficient evidence or any 
evidence to justify a distinct finding like the one here, I must keep 
in mind the well-established rule that the finding of a tribunal, whether 
it be a master, a referee, or a judge, who sees and hears the witnesses, 
and who is in the environment of an oral hearing, is entitled to great 
weight, and that any tribunal which has the authority, and is under 
the duty, to review a finding of fact, should approach the question of 
its disturbance witli great caution. It has been frequently said, and 
more frequently in modem days than in the older days, that in order 
to justify rejecting the finding of one who sees the witnesses and gets 
hold of all tfie circumstances incident to an oral trial, it must clearly 
appear that error has been made. The most recent expression in that 
line is that of the Supreme Court in the case of Teodora Arana de 
Villanueva v. Mariano P. Villanueva, 239 U. S. 293, 36 Sup. Ct. 109, 

60 L. Ed. , in an opinion handed down December 6, 1915, in which 

Chief Justice White says, in effect, that the circumstances must be 
such as to give rise to that conviction of clear error which must be 
entertained in order to authorize a reversal of the findings. See, also. 
Bank v. Shackelford, 239 U. S. 81, 36 Sup. Ct 17, 60 L. Ed. . 

This rule is based upon considerations of public policy which re- 
quire that litigation should come to an end, and upon the supposition 
tliat as among masters, referees, and judges of equal experience that 
the one who sees the witnesses and hears all the evidence is more 
likely to be right than the one who only hears arguments and exam- 
ines the papers in a case. 

The referee in this case was selected by the parties. He is a man 
of ability, and one who is careful and painstaking in his work. 

The defendant's contention is that there is nothing except the evi- 
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dencc contained in the so-called agreed account which bears upon this 
question of failure of payment, but the referee says: 

'There was considerable conflict in the eyidence as to wliat caused the 
plaintiffs to cease operations, but I find the cause to have been the failure on 
the part of the defendants to make payments and advancements," etc. 

I accept such statement of the referee in a complicated case like 
this as one entitled to great weight. 

While I do not wish it to be understood that I have read all of the 
evidence in this case, I do say that I have looked into it enough to 
see that there were disputes as to what was due, and other circum- 
stances tending to show that the plaintiffs were embarrassed by reason 
of the financial condition for which the defendant was in a sense 
responsible, and that the circumstances are such as to ptit it beyond 
me to say that, the referee was clearly in error in the finding which 
he made. 

[2, 3] The referee having found that the plaintiffs abandoned their 
operations by reason of embarrassment resulting from nonpayment, 
it follows that there is no ground for recoupment. The point is taken 
that failure to pay does not amount to a breach of contract. I have 
considered the autiiorities upon that question, and it seems to me that 
much depends upon the question of their application to given situa- 
tions, and while nonpayment might not amoimt to a breach in some 
situations, still, looking at the question as a practical one, it must be 
apparent that a party engaged in the woods and carrying on operations 
of the kind involved here might under certain circumstances be pre- 
vented from going forward if the party with whom he had the contract 
failed to make payment according to its terms ; and the referee having 
found in this case that the plaintiffs were unable to perform the con- 
tract because of the failure of the party with whom they were oper- 
ating to make payments in conformity to their agreements, I find and 
rule that such failure was a breach which justified the plaintiffs in not 
performing what the referee finds they were unable to perform because 
of the failure of the defendant to do what it should have done. It 
would seem that the authorities which distinctively apply themselves 
to a situation like this sustain such a view. 

[4] The findings of the referee that the defendant was guilty of a 
breach of contract, and, in effect, that the plaintiffs' abandonment of 
the operations was warrantable, are approved, and I rule that under 
such circumstances the plaintiffs are entitled to recover under their 
quantum meruit count, and to this the defendant has an exception. 

[5] I have not, however, discovered any plain principle upon which 
the right to recover for permanent improvements made by the sub- 
contractors inures to the plaintiffs; therefore the judgment in No. 
555 should be for $5,523.02, which covers the value of the beneficial 
improvements made by the plaintiffs themselves, and to this riding 
the plaintiffs have an exception. 

If the finding of the referee in respect to the breach on the part of 
the landowner is to stand, many of the exceptions and requests of the 
defendant become wholly immaterial, and an examination of the ex- 
ceptions and requests of the respective parties has not disclosed any 
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substantial reason for either setting aside or recommitting the report* 
It is possible that some of the rulings in the course of the trial in- 
volved technical error, but it is not perceived that substantive rights 
would be violated by a refusal to set aside or recommit the report 
upon that ground. The exceptions on both sides are overruled, sub- 
ject to the right of the parties to raise such questions about them as 
they may desire for the Circuit Court of Appeals. 

[8] Now, as to cases numbered 556 and 569, in these cases, which 
were considered together by the referee, the accounting and findings 
were made upon the theory, if I understand the cases correctly, that, 
the plaintiffs having justifiably ceased operations, they were entitled 
to recover for things done according to contract prices and values 
established by the parties themselves. This would seem to be the 
correct view. 

In the familiar case of Britton v. Turner, 6 N. H. 481, 26 Am. Dec 
713, the plaintiif was the one who broke the contract, and, breaking 
away from the old rule that a party who had not fully performed 
his contract could not recover at all, it was there held that one break- 
ing a contract might recover for benefits, if there were any above 
damages, resulting from nonfulfillment. 

In the cases at bar, the plaintiffs were not the party at fault, and 
the nonfulfillment resulted from the fault of the defendant, and the 
theory upon which the referee made his finding as to the amount due 
is sustained, and to this ruling and finding the defendant has an ex- 
ception. 

In these two cases, as well as in case No. 555, the finding being that 
the operations ceased by reason of the fault of the defendant, a find- 
ing which is sustained upon this hearing, it follows that the defendant 
has no standing in respect to its position under the doctrine of re- 
coupment. 

Upon the referee's accounting, he finds a balance of $27,883.18 due 
the plaintiffs in the two actions numbered 556 and 569, with interest 
from May 2, 1908. There is apparently nothing in the record which 
enables me to determine what part of the $27,883.18 should go into 
judgment in the respective cases. It may be quite immaterial as to 
how it is apportioned. If it is material, Bums P. Hodgman is ap- 
pointed commissioner to ascertain what part of the $27,883.18 should 
be entered in No. 556, and what part in No. 569. 

Let judgment be entered in No. 555 for $5,523.02, with interest 
from the date of the writ, and let judgment be entered in Nos. 556 
and 569 for $27,883.18, in accordance with the apportionment to be 
made by Mr. Hodgman, with interest from May 2, 1908. 
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In re HARDT. 
(District Court, S. D. Georgia. February 23, 1916.) 

Bankruptcy ^s»399(3) — BxiacPTiONs — ^Loss by Concealment of Assets. 

The Constitution of Georgia allows to the head of a family an exemp- 
tion of property to the value of $1,600. Code Ga. 1910, S 3380, provides 
that every person claiming such exemption must make a full disclosure 
of all personal property of which he may be possessed ; that if personal 
property is fraudulently concealed no exemption shall be made in his 
favor until it Is delivered up, and that a debtor guilty of willful fraud 
shall lose the exemption. A bankrupt, after verifying his schedules, re- 
turned to his store and took from the safe and cash drawer checks which 
he had not scheduled, and distributed the amounts thereof among his 
. most pressing creditors, most of the payments being made after adjudi- 
cation entered. He also turned over to his brother, to whom he was 
indebted, fresh meat on hand when he closed the store, claiming that he 
feared it would spoil, and permitted his wife to spend for necessaries 
checks aggregating a few dollars. He never offered to account for any of 
the money or other property so kept back, or to surrender it to the 
trustee. Held, that he violated, not only the state statute, but the Bank- 
ruptcy Act, and it was the duty of the court to deny him his exemption. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §i'657, 669; 
Dec. Dig. <J=»399(3).] 

In Bankruptcy. In the matter of Frank T. Hardy, bankrupt. On 
petition for review of an order of the referee denying a homestead 
exemption to the bankrupt. Petition overruled, and exemption denied. 

Bennet & Harrell, of Quitman, Ga., for bankrupt. 
Branch & Snow and M. Baum, all of Quitman, Ga., for trustee and 
objecting creditors. 

LAMBDIN, District Judge. Frank T. Hardy, the bankrupt, on 
February 17, 1915, verified his petition and schedules in voluntary 
bankruptcy, and same were filed and an order of adjudication entered 
therein on February 19th. The bankrupt in his schedules claimed as 
exempt the stock of goods, fixtures, and furniture and the notes and 
accounts due him in his business, which was that of retail grocer in 
Quitman, Ga. The trustee set apart said property as exempt, and 
thereupon the trustee and certain of his creditors filed their objec- 
tions to the allowance of the exemption on the ground that the bank- 
rupt had been guilty of willful fraud in the concealment of a part of 
his property from his creditors, giving specifications of the same. The 
referee heard these objections, and sustained same, and denied the 
exemption, and the bankrupt filed his petition to review this order of 
the referee, and that is the question now before me for decision. 

1. Under Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548 (Comp. 
St. 1913, § 9590), the exemption to be allowed the bankrupt in this case 
is governed by the laws of the state of Georgia. The Constitution 
of the state allows to a head of a family an exemption of property to 
the value of $1,600. Section 3380 of the Code of Georgia of 1910, 
which is applicable to this constitutional exemption, omitting the im- 
material, portions, is in the following language : 
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"Sec. 3380. Schedule Must he Full; Effect of Fraudulent OmissUm. It sliaU 
be the duty of each and every person who claims the benefit of the exemption 
allowed in this article, as the allowance is a liberal one, to act in perfect 
good faith ; and as it is in the power of the debtor, claiming the exemption of 
personal property, to conceal part of his property or money, and to claim the 
balance as exempt, it shall be the duty of such debtor, when he takes steps 
in the court of ordinary to have said exemption of personal property set 
off to him, to make a full and fair disclosure of all the perscmal property, in- 
cluding money, stocks, and bonds, of which he may be possessed at the time» 

• • • and if the money or other personal property of which he is possessed 
at the time of his said application, or at the time he obtains the order of 
court setting off the property exempt, is fraudulently concealed, or is not 
delivered up for the benefit of his creditors, no exemption shall be made in Ms 
favor till it is so delivered up ; and all orders of court obtained by the fraud u- 
dent concealment of property as aforesaid, or obtained while the debtor had 
personal property, money, stocks, or bonds which he kept out of the reach of 
the levying officer, or did not in good faith deliver up for the benefit of his 
creditors, shall be null and void and of no effect. ♦ ♦ ♦ The debtor guilty 
of willful fraud in the concealment of part of his property from his creditors, 
of which he is possessed when he seeks the benefit of the exemption, shall, on 
account of his fraud, lose the benefit of such exemption, and his property 
shall be subject to the payment of all Just debts wtiich he owed at the time 
such fraud was committed." 

In order, therefore, to determine the question whether the bank- 
rupt should be allowed his exemption or not, it is necessary to as- 
certain whether the bankrupt made a full and fair disclosure of all 
his personal property, or was guilty of willful fraud in the conceal- 
ment of a part of his property from his creditors, as set out in the 
section of the Code above quoted. 

The trustee and objecting creditors, in their objections which they 
filed to the allowance of the exemption, set out 13 specifications of 
money, checks, and other personal property, which they claim that the 
bankrupt did not set out in his schedules, buit willfully and fraudulently 
concealed from his creditors — some of same being as follows: (1) 
Checks amounting to $104.40 collected from one W. J. McDonald by 
bankrupt; * * * (3) the sum of $60.64, same being represented 
by cash and checks held by bankrupt when he filed his petition in 
bankruptcy; (4) a large amount of fresh meat then owned by him; 

* * * (10) a large amount of mill checks issued by the Interstate 
Lumber Company to its employes, which had been taken in by the 
bankrupt in the conduct of his business and were held by him when 
he filed his schedules. None of these items of checks, cash, and other 
articles were set out by the bankrupt in his schedules, which he swore 
to and filed in court. 

It is the opinion of the court that the objectors failed to sustain their 
objections as to the other items not enumerated above, and therefore 
it is not necessary to set out same in this opinion. However, the court 
has carefully read and reread the evidence in the case, and is of the 
opinion that the first, third, fourth, and tenth specifications, which 
are set out above, are amply sustained by the evidence. 

2. In the answer which the bankrupt filed to the above-mentioned 
specifications, he admitted receiving two checks, which were given 
to him by W. J. McDonald, amounting to $104.40, and also admitted 
taking in cash and checks from his cash drawer the sum of about 
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$40.19, making a total of $144.59; but he claimed that he paid all 
this money out to his creditors, and he gave the names and amounts 
which he paid to each, as follows : $71.40 to his brother, J. J. Hardy ; 
$17 to his clerk, J. A. Prosser; $6 to his bookkeeper, W. T. Bush; 
$25 to his wife; $5.65 to Dr. Parks, and $5 to Dr. Donaldson; and 
some amounts paid as insurance. He also stated in his answer that 
he discovered these McDonald checks and this money in his safe and 
cash drawer after he had prepared and filed his schedules in bank- 
ruptcy. He also admitted that he had on hand a small amount of 
fresh meat when he closed his store, but said that, knowing that same 
would not keep until his trustee was elected, he turned it over to his 
brother, J. J. Hardy, to whom he was largely indebted at the time. 
He admitted also in his answer that he had $3.15 worth of lumber 
mill checks on hand when he closed his business, and said that his 
wife spent same for necessaries. He also averred in his answer, in 
conclusion, that he had surrendered all his property and money to 
his creditors, and had kept nothing for himself and his family, and 
that they were in destitute circumstances. He attached a pauper affi- 
davit to his petition in bankruptcy, in which he stated that he was 
without and could not obtain money with which to pay the filing fees. 

The evidence before the referee showed that the bankrupt prepared 
and verified his schedules about 7 or 8 o'clock on the night of February 
17th, and then went back to his store and took from tfie safe the two 
McDonald checks, amounting to $104.40 as aforesaid, and also took 
from the safe and cash drawer about $40.19 in cash and small checks. 
The bankrupt testified that he did not know that the McDonald checks 
were in the safe until after he verified his schedules. Still he had 
directed his bookkeeper on the 16th to get these checks from McDon- 
ald, and the bookkeeper placed them in the safe on that day. He 
must therefore have known of the existence of these checks; at any 
rate, it was his duty to ascertain what checks, money, and other 
property he had on hand, and to make a true statement of same in 
his schedules. After getting this money and these checks, the bank- 
rupt did not go back to his attorneys and amend his schedules, as he 
should have done, but kept the same and proceeded to distribute same 
among his most pressing creditors. His petition and schedules did 
not reach the offi.ce of the clerk of this court until the morning of 
February 19th; but the bankrupt, according to the evidence, was 
ignorant of this delay in the mails. 

It is clear from the evidence that most, if not all, of this money 
and these checks was paid out after the petition was filed and the 
adjudication entered. The largest amount, $71.40, was paid to his 
brother, J. J. Hardy, who testified that he kept after his brother until 
he got the money. He also testified that this amount was paid him in 
tliree payments, and that the last payment consisted of one of the 
checks of W. J. McDonald, which amounted to $54.40. The bankrupt 
testified that he paid his brother one or two days after he went into 
bankruptcy. He paid Dr. Parks $5.65 on March 22d, and Dr. Donald- 
son $5 two or three weeks after he went into bankruptcy. J. J. Hardy 
further testified that it was not until after he prepared his proof of 
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claim against the bankrupt that he had a final settlement of his ac- 
count with the bankrupt; but he said that full settlement was made 
before March 1st, which was the date of the first meeting of the 
creditors. At this first meeting of the creditors the proof of the debt 
of J. J. Hardy against the bankrupt was read out for the full amount 
in the hearing of the bankrupt, and the bankrupt made no objection 
to the allowance of same. The fresh meat, which the bankrupt feared 
would spoil, was turned over to J. J. Hardy on his account a day or 
two after F. T. Hardy went into bankruptcy. In his testimony at a 
meeting of the creditors held on March 19th, the bankrupt adniitted 
that lie had $2.30 of the mill checks above mentioned at home on the 
mantel at the time. The bankrupt never offered to account for any 
of the money or other property so kept back by him, or to surrender 
same to the trustee. These were all trust funds belonging to his cred- 
itors, and .the bankrupt should have kept same intact, and surrendered 
same to his trustee. 

From the foregoing evidence, the court is constrained to uphold the 
referee in his decision, and to decide that the bankrupt did not make 
a full and fair disclosure of all his personal property, as required by 
law, but that he was guilty of willful fraud in concealing the checks^ 
money, and other articles above mentioned. It is clear that he with- 
held this property from his trustee willfully and with intent to de- 
fraud his creditors. The proven facts are utterly inconsistent with 
ignorance or an innocent intent on his part. Such being the case, it 
is the duty of the court to enforce the Georgia statute on the subject 
and to deny the bankrupt his exemption. The destitute condition of 
the bankrupt and his family appeals to the sympathy of the court, yet 
his violation of not only the Georgia statute, but the provisions of 
the Bankruptcy Act itself, is so clear and palpable that the court can- 
not consult its feelings in the matter. The bankrupt yielded to the 
temptation to save something from the wreck so as to meet the neces- 
sities of his family, and in doing so he sacrificed his claim to his 
exemption. By unlawfully withholding and concealing $150, he lost 
the exemption of $1,600, which would otherwise have been allowed 
him. This is a forcible illustration of the old maxim that "honesty 
is the best policy." 

It is not necessary to cite any decisions on this question, but it may 
be proper for the court to refer to the very thorough opinion ren- 
dered by Judge Newman, of the Northern District, on the same sub- 
ject, in Re Cochran (D. C.) 185 Fed. 913. In the case of Torrance 
V. Boyd, 63 Ga. 22, the debtor failed to schedule articles of personal 
property amounting in value only to $17.50, and yet his exemption 
was denied him on account of this concealment. In the case of Mc- 
Nally V. Mulherin & Co. et al., 79 Ga. 614, 4 S. E. 332, the sec- 
ond headnote is in the following language : 

"A debtor who applies for an exemption of personalty must make a full and 
fair disclosure of all his property. He cannot retain any amount of money 
which he may deem necessary and needful to employ attorneys, pay licenses 
and carry on business, but he must account for it ; and if the schedule exceeds 
the amount to which he is entitled as an exemption, he must produce the 
money in court, and pay it over so that his creditors may get it" 
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The second headnote in the case of McWilliams v. Bones, Trustee, 
84 Ga. 199, 10 S. E. 723, which is apprc^riate here, is as follows : 

"The sale by the applicant, after making his application, of an Iron safe 
which he had placed on his schedule, was sufficient to have defeated the ap- 
plication, unless he accounted for the money the safe brought, and delivered up 
the same for the benefit of his creditors." 

The bankrupt has nobody to blame but himself. No matter how 
great were the necessities of himself and family, he should have acted 
honestly and fairly with his creditors and with the court, and if he 
had done so he would not have lost his exemption. Not only did he 
violate the Georgia statute on the subject, but he also apparently vio- 
lated the provisions of section 29 of the Bankruptcy Act (Comp. St. 
1913, § 9613) in making the pauper affidavit to his petition in bank- 
ruptcy, and in concealing while a bankrupt from his trustee the above- 
mentioned property belonging to his estate. His brother also appar- 
ently violated the provisions of the same section of the Bankruptcy 
Act in receiving payment of his debt of $71.40 against the banknipt 
after he knew that his brother had gone into bankruptcy. 

3. The referee did not commit any error in the other matters urged 
in the petition for review. 

The court, therefore, has no other alternative bu* to overrule the 
petition to review the order of the referee and to deny the exemption 
asked for. 

An order will be entered accordingly. 



In re ASHLAND EMERY & CORUNDUM CO. 

(District Court, D. Massachusetts. February 1, 1916.) 

No. 20611. 

L Bankbuftct ^=»346 — Patmbnt of Claims — ^Pkiobity — Taxes. 

Under Bankr. Act July 1, 1898, c. 541, § 64a, 30 Stat. 563 (Comp. St. 
1913, § 9648), providing that the court shaU order the trustee to pay all 
taxes legally due and owing by the bankrupt to the United States, state, 
county, etc., in advance of the payment of dividends to creditors, taxes are 
placed in a class by themselves, and are not preferred claims, but stand 
ahead of preferred claims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 535; Dec. 
Dig. <8=»346.] 

2. Bankruptcy ^==>346 — Payment of Claims — Pbiobity — Taxes. 

A state has the right to charge upon taxes not paid when due such in- 
terest as will make the payment, when received, equivalent to payment 
at the appointed time, and this interest is a part of the tax, and entitled 
to priority of payment under Bankr. Act, § 64a. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. f 535; Dec. 
Dig. <$=5346.] 

3, Bankbuptoy ^=»346 — Payment of Claims — ^Pbiobity — ^Taxes — "Intbbbst** 

—"Penalty." 

"Interest" is ordinarily understood as a charge for the use of money 
or damages for its detention, while a ''penalty," as applied to the non- 
payment of taxes when due, is the punishment imposed for failure to 

^=9For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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make the payment on time ; and while Interest on taxes not paid whra 
due is a part of the taxes, and eitltled to priority of payment under 
Bankr. Act, § Q4a, penalties are not a part of the taxes and are not &!- 
titled to such priority, especially where the estate was in course of ad- 
ministration during the entire period when they accrued. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 535; Dec 
Dig. <8=:9346. 

For other definitions, see Words and Phrases, First and Second Series, 
Interest; Penalty.] 

4. Bankbuptot ^=s»346 — ^Patmsnt of Claiks — ^P&zobitt — ^Tazes. 

In determining whether a statute providing that if a tax remains un- 
paid after it becomes due it shall bear interest at the rate of 1 per cent 
per month until paid Imposes a penalty for nonpayment of the tax, oi 
merely provides for Interest on the tax, the fact that the statute calls 
the amount to be paid interest is not conclusive upon the bankruptcy court, 
and that court will examine and decide the question for itself. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. S 535; Dec. 
Dig. <8=»346.] 

5. Bankruptcy ^=s>246 — Payment of Claims — ^Pbiostty — ^Taxes — "Interkkt" 

— "Penalty." 

3 Gen. St. N. J. 1895, p. 8339, { 261, provides, relative to the franchise 
tax assessed against corporations, that if the tax remains unpaid on the 
1st day of July, after it becomes due, it shall thenceforth bear interest at 
the rate of 1 per cent per month until paid. Under 3 Gen. St 1895, p. 
3704, § 7, the legal rate of interest Is fixed at 6 per cent, per annuin. 
Held, that 1 per cent, a month exceeds what is fairly required to make 
good the loss to the state from the delay in payment, and as to such ex- 
cess above legal interest is not interest, but a penalty imposed for fail- 
ure to pay promptly, and hence such excess is not entitled to priority of 
payment in bankruptcy, especially as this penalty becomes due, whether 
proceedings are instituted to collect the tax and expenses thereby in- 
curred or not 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. { 535; Dea 
Dig. <8=5>34«.] 

In Bankruptcy. In the matter of the Ashland Emery & Corundum 
Company, bankrupt. On review of order of the referee disallowing 
a claim. Order reversed, and claim allowed in part. 

Reginald H. Johnson, of Boston, Mass., for trustee. 
Francis H. McGee, of Trenton, N. J., for creditor. 

MORTON, District Judge. This certificate from Mr. Referee War- 
ner presents the following case: 

The Ashland Emery & Corundum Company is a New Jersey cor- 
poration, which became bankrupt on March 17, 1914. The state of 
New Jersey imposes upon corporations organized under its laws a 
yearly franchise tax, which is assessed as of January 1st, but not 
payable until the first Monday of June. The statute further provides : 

(I * * * If the tax of any company remains unpaid on the first day of 
July, after the same becomes due, the same shall thenceforth bear Interest at 
the rate of one per centum for each month until paid." General Statutes of 
N. J. p. 3339. (Act of 1884, as amended in 1892.) 

Under this law a tax amounting to $1,315.90 was duly assessed 
against the company, and, as all parties agree, became entitled to pay- 

^=»Por otber cases tee same topic A KST-NUMBBR In all Key-Numbered Digerts & Indexes 
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ment as provided in Bankruptcy Act, § 64a. It was not paid, how- 
ever, by the trustee until April 1, 1915. On that date the trustee paid 
the face of the tax. He refused to pay the sum of $118.43, added 
to the tax as interest under the New Jersey statute above quoted. It 
is this sum which forms the subject-matter of the present controversy; 
the state of New Jersey claiming to be entitled to it as part of the tax, 
and the trustee contending that it is not part of the tax, at least to 
such an extent as to be entitled to priority under the section referred 
to. The learned referee held tliat interest was not allowable, and dis- 
allowed the claim. 

[1] Under section 64a taxes are placed in a class by themselves. 
They are not preferred claims against the estate;* they stand ahead of 
preferred claims. If it be not the duty of the trustee to ascertain 
what they are and to pay them witliout any proof being made, it is 
clear that the court is bound to order him to pay them upon applica- 
tion therefor. What the act requires to be paid is "all taxes legally 
due and owing by the bankrupt" (section 64a) ; and under section 17 
the bankrupt's liability for taxes not paid is not discharged. 

[2] The state clearly has the right to charge upon taxes not paid 
when due such interest as will make the payment, when received, 
equivalent to payment at the appointed time. It seems to me that this 
interest is part of the tax and entitled to priority under the section 
in question; and it was so decided in Re Kallak (D. C.) 147 Fed. 
276; 2 Remington on Bankruptcy, § 2144. The learned referee was 
of opinion that the decision in Sexton v. Dreyfus, 219 U. S. 339, 31 
Sup. Ct. 256, 55 L. Ed. 244, that a secured creditor could not take 
interest after the filing of the petition, applied to this claim ; but for 
the reasons above suggested and those referred to in Re Kallak, supra, 
I am unable to agree with that conclusion. 

[3] If the charge here in controversy is to be regarded as interest, 
the trustee ought to pay it. Penalties, however, stand upon a different 
footing. It cannot be said that a penalty imposed for failure to pay 
a tax is a part of the original tax, in the sense that interest is. By 
"interest" is ordinarily understood a charge for the use of money or 
damages for the detention of it. A penalty, as applied to cases of this 
character, means a punishment imposed for failure to make the pay- 
ment on time. Section 64a contains no provision for the payment of 
penalties; and I do not think it can fairly be construed to include 
them, especially when, as here, the estate was in course of adminis- 
tration during the entire period when they accrued. It does not seem 
just, nor to have been the intention of Congress, that out of a delay 
in paying the tax caused by the bankruptcy proceedings the state 
should make a profit or exact a penalty at the expense, for instance, 
of workmen employed by the bankrupt. 

[4] The final question then is whether the 1 per cent per month 
is interest on the tax, or a penalty for nonpayment of it. That it 
is called interest in the statute is not, of course, conclusive upon the 
bankruptcy court, which will examine and decide the question for it- 
self. New Jersey v. Anderson, 203 U. S. 483, 27 Sup. Ct 137, 51 L. 
Ed. 284. 
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[5] The test by which such determination is to be made m actions 
ex contractu is established. 

"It may, we think, fairly be stated that, when a claimed disproportion has 
been asserted in actions at law, it has usually been an excessive dispropor- 
tion between the stipulated sum and the possible damages resulting from a 
trivial breach apparent on the face of the contraotf and the question of dis- 
proportion has been simply an element entering into the consideration of the 
question of what was the intent of the parties, whether bona fide to fix the 
damages or to stipulate the payment of an arbitrary sum as a penalty, by 
way of security." White, J., Sun Printing Association v. Moore, 183 U. S. 
642, 672, 673, 22 Sup. Ct. 240, 252 (46 L. Ed. 366). 

There may be doubt under New Jersey v. Anderson, supra, whether 
this court is restricted in determining the question under discussion 
to the face of the statute. 

Assuming, however, that it is, it seems to me plain, and I accord- 
ingly find, that 1 per cent, a month exceeds what is fairly required 
to make good loss to the state from mere delay in payment of the tax, 
and as to such excess is not interest, but constitutes a penalty imposed 
for failure to pay promptly. The actual damages sustained by the 
state of New Jersey from the delay are not obscure nor difficult to 
estimate. What the state lost was the use of the money. Its damages 
therefor are the commonest form known to the law, and the most cer- 
tain of estimation. They are established by statute in New Jersey 
for individuals at 6 per cent per annum. Gen. Stats, of N. J. p. 3704. 
It is difficult to see how, as damages, they can be larger in the case 
of the state. 

*** * * It is sufficient to say that all damages for delay in the payment 
of money owing upon contract are provided for in the allowance of interest, 
which is in the nature of damages for withholding money that is due. The 
law assumes that interest is the measure of all such damages." Waite, C. J^ 
Loudon V. Taxing District, 104 U. S. 771, 774 (26 L. Ed. 923). 

The sum here claimed is double the statutory interest and almost 
double the highest rate of interest which national banks are allowed 
to charge under United States statutes. Rev. Stats. U. S. § 5197 
(Comp. St. 1913, § 9758). Nor is this imposition made for the pur- 
pose of reimbursing the state for expense incurred in collecting the 
tax. It becomes due regardless of whether proceedings are instituted 
or not. No proceedings appear to have been instituted in this case 
at the time when the demand for 1 per cent, a month was made by the 
state upon the trustee. In this respect the New Jersey statute differs 
from the corresponding statute in Massachusetts. Rev. Laws of Mass. 
c. 14, §§ 56, 66. 

In Mason v. Callender, 2 Minn. 350 (Gil. 302), 72 Am. Dec. 102, 
it was held after careful consideration that the provision in a note, in- 
creasing the rate of interest upon default at maturity from 3 per cent, 
a month to 5 per cent, a month, was in the nature of a penalty and 
was unenforceable. 

"The books abound with cases holding this view, and they universally de- 
clare the doctrine that where the stipulation is to pay a greater sum, on de- 
fault of paying a lesser one, no form of words will change it from a penalty to 
liquidated damages. Such stipulations are by their nature and effect neces- 
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sarily comminatoiTf and to allow any arrangement of words to change that 
effect would be to permit the parties to override a well-fixed rule of law that 
the rate of interest shall be the measure of damages. The case at bar falls 
distinctly within this latter class ; the stipulation is that, if the defendants 
fiill to pay the principal sum of the note with interest on a certain day, they 
will pay that sum with increased rate of interest upon principal and interest, 
or in other words if they fail to pay the lesser sum as agreed they will pay a 
greater. The greater sum must be held to have been inserted in terrorem, 
and as a penalty. I am unable to find any authority that satisfies me of the 
propriety of abandoning this long and well established rule." Flandrau, J., 
Mason v. Callender, supra, 2 Minn. 369 (GiL 322) 72 Am. Dec. 102. 

The order of the referee disallowing the claim is reversed; the 
claim is allowed for interest at 6 per cent, on the face of the tax from 
July 1, 1914, when the tax became due, to April 1, 1915, when it was 
paid, the amotmt thereof being $59.22; the balance of the claim is 
disallowed. 



WINDOW GLASS MAOH. CO. et al. v. BRGOKVILLB GLASS A TILE C50, 

(District Court, W. D. Pennsylvania. February 9, 1916.) 

No. 63. 

L DiscovxBT ^=»69 — Objections to Intbbbogatobies — Waives. 

A party which, without any order of court requiring it to do so, an- 
swered improper interrogatories propounded by the opposite party, 
could not afterwards be heard to say that they ought not to have been 
propounded. 

[Ed. Note. — IIV>r other cases, see Discovery, Cent. Dig. { 83 ; Dec. Dig. 
«=5>69.] 

2. Patents ^=»292 — Infringement Suits — Discovery. 

Equity rule 58 (198 Fed. xxxiv, 115 C. 0. A. xxxiv) authorizes either 
party to file interrogatories for the discovery of material, facts and docu- 
ments. In a patent Infringement suit, plaintiffs filed interrogatories con- 
cerning defendant's patents and variations therefrom, and defendant 
voluntarily answered, giving all the information it believed to be called 
for, and producing drawings showing the apparatus employed by it. 
PlaintUfs filed additional interrogatories or objections concerning cer- 
tain points not made clear by the drawings and descriptions furnished. 
Held that, as defendant had apparently fully intended to disclose the 
apparatus and methods used by it, and as plaintiffs had made no attempt 
to procure an inspection of the apparatus and its use, defendant would not 
be required to answer further interrogatories. 

[Ed. Note. — For other cases, see Patents, Cent Dig. f 446; Dec. Dig. 
«5=»292.] 

3. Patents ^=»312 — Infbinqekent Suits — ^Evidence. 

In a patent infringement suit, the best evidence on the question of in- 
fringement is a comparison of the i)atented devices. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. |§ 544-549; Dec. 
Dig. <©=»312.] 

4. DiscovBBY ^=»36 — RiQHT to Discoveby — Fishing Expedition. 

A party will not be required to answer interrogatories propounded un- 
der equity rule 58, where they suggest a "fishing expedition," or at least 
an attempt to pry into the adversary's case. 

[Ed, Note. — For other cases, see Discovery, Cent Dig. f 49; Dec. Dift 
<8=s>36.] 

^s>For other cases see same topic ft KEY-NUMBER In all Key-Numbered Digests ft Indexes 
229 F.— 53 
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5. Patents ^=»292 — Infbingement Suits — Discovert. 

Supplementary equity rule 7, § 2, of the District Court for the Western 
District of Pennsylvania (228 Fed. viii), provides that, as soon as a cause 
is at issue, either party may apply to the court, on notice, for direc- 
tions concerning further procedure; that on such application the court 
shall ascertain the real points of controversy, to avoid the taking of 
evidence as to issues not insisted upon, and may make orders con- 
cerning further procedure. In a suit for the infringement of 16 pat- 
ents, in which there were 156 claims, defendant filed interrogatories 
under equity rule 58, one of which asked which of such claims would 
be relied upon at the trial. Hdd that, while defendant was entitled to 
this information, it should be procured by motion and rule on the plain- 
tiffs, and not by an interrogatory, especially as it was probable that plain- 
tiffs' attorneys were the only persons who knew upon what claims plain- 
tiffs intended to rely, and there is no provision in rule 58 for requiring 
discovery by an attorney. 

[Ed. Note. — ^For other cases, see Patents, Cent Dig. § 446 ; Dec. Dig. 
<8=»292.] 

In Equity. Suit by the Window Glass Machine Company and an- 
other against the Brookville Glass & Tile Company. On application 
to require answers to interrogatories. Objections to interrogatories 
sustained, and neither party required to answer. 

Bakewell & Byrnes, of Pittsburgh, Pa., for complainants. 
W. G. Doolittle and Kay, Totten & Powell, all of Pittsburgh, Pa., 
for respondent. 

ORR, District Judge. This matter involves questions arising under 
equity rule 58 (198 Fed. xxxiv, 115 C. C. A. xxxiv) relating to dis- 
covery. Both the plaintiffs and the defendant have filed interroga- 
tories, to be answered by opposite parties, respectively. The inter- 
rogatories propounded by tihe plaintiffs to the defendant were 
answered by the defendant before the matter was brought to the at- 
tention of the court. The plaintiffs have filed what they term are ob- 
jections to the answers of the defendant. The plaintiffs have not 
answered the defendant's interrogatories, and have filed objectic«is 
thereto. No order of court has yet been made upon either party with 
respect to requiring answers. to the interrogatories of the opposite par- 
ty, or with respect to any of the objections filed by either. 

[ 1 ] We take up first the answers of the defendant to the plaintiffs' 
interrogatories and the objections thereto. Inasmuch as the defend- 
ant has undertaken to answer the plaintiffs' interrogatories, it is not 
necessary for the court to determine whether the plaintiffs* interroga- 
tories are in proper form, for the reason that, if the defendant is sat- 
isfied to answer the interrogatories which may be improper, he cannot 
afterwards be heard to say that such interrogatories ought not to have 
been propounded. 

[2] Plaintiffs' bill charges the defendant with an infringement of 
16 patents, in which there are 156 claims. The patents all relate to 
apparatus and methods for the manufacturing of glass articles. The 
defendant denies the validity of plaintiffs' patents in view of prior 
disclosures, and denies infringement of plaintiffs* patents, and avers 
that it is operating under 6 patents granted to Robert L. Frink, and 

^=:9For other cases see same topic ft KBY-NUMBBR In all Key-Numbered Digests it Indexes 
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gives the ntimbers of such patents. The interrogatories filed by the 
plaintiffs are directed to the apparatus and methods used by the de- 
fendant, at the time of and prior to the filing of the bill. It is unneces- 
sary to set them forth at length, because they are 25 in number and 
they all direct the attention of the defendant to the Frink patents, and 
to whether there have been variations therefrom, and conclude with 
the twenty-fifth interrogatory, as follows: 

"Is it not a fact that all the Frink patents referred to In the answer show 
the entire apparatus used by the defendant in drawing cylinders, lowering 
them on the horses, and cracking them off? If not, please furnish assembly 
drawings showing the entire apparatus and the relation of the different por- 
tions thereof, including the blower's station or pulpit, the take-down device 
and the horses, and the relation of the said blower's station to the drawing 
machines." 

The defendant, by answers filed, as we have stated, without an or- 
der requiring answers, produced "assembled and detailed drawings 
showing apparatus employed by it, at the time of and prior to the 
filing of the bill." It goes further to give "all the information it is 
believed is called for by said interrogatories." It does not answer 
each of the interrogatories filed by the plaintiffs separately, as it should 
have done in the case of proper interrogatories properly approved by 
the court before answers filed. The plaintiffs have raised no question 
about the improper way in which the defendant has answered, except 
that they are incomplete and unresponsive in the following particulars : 

"All plaintiffs' interrogatories were stated to relate to the apparatus and 
method used at the time prior to, and at the time of filing the bill of com- 
plaint herein. Defendant's answers do not state whether the apparatus shown 
and described in its answers are the apparatus then used. It is therefore 
requested that the defendant be required to state whether or not its drawings 
and statements correctly apply to the machine and method used at that time." 

It will be observed that the foregoing objection was im wittingly 
filed, because it appears the answers of the defendant expressly refer 
to the time at and prior to the filing of the bill. There follow 15 
other specifications of objection, which are all interrogatories. That 
they are interrogatories, and not objections, may appear from the 
notice attached thereto, and which was served upon defendant's coun- 
sel, which is a notice that the plaintiff "shall present additional inter- 
rogatories as per copy attached hereto, the purpose of these being to 
make clear certain points which are not made clear by the drawings 
and descriptions furnished." These additional interrogatories relate 
generally to specific parts of the apparatus or specific steps in the 
method. One, for instance, the second, contains tiie statement: 

"The drawings supplied by defendant apparently show that there was a 
cross-head centrally pivoted, eta ♦ ♦ • Is this correct?* 

The court is of the opinion that the objections to the defendant's 
answers are not well taken, and should be overruled in so far as 
they are objections, and in so far as they are further interrogatories 
to be answered by the defendant this court is of the opinion that an 
answer should not be required thereto. We have arrived at this con- 
clusion because it appears that the defendant has fully intended to dis- 
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close the apparatus and methods used by it at and prior to the time 
of the filing of the bill, at its plant for the manufacture of window 
glass at Brookville, in this district. It does not appear that the plain- 
tiffs have made a request, or that hindrances were thrown in their 
way, or concealment by the defendant, or deception anticipated. 

Rule 58 was not intended to be used to impose unreasonable bur- 
dens upon parties, or to require of parties opinions either as to the 
reading of drawings or as to the functions of particular parts of tlie 
machinery. It provides "for the discovery, by the opposite party or 
parties, of facts and documents material to the support or defense 
of the cause." Plainly it is intended to aid a party in making out his 
case, where the ascertainment of facts in support or defense of the 
cause is diMcult, We have used the word "difficult," because we have 
recognized that there is a line of cases holding to the doctrine that 
discovery will not be permitted if the facts can be otherwise procured. 
We do not believe that that is a correct expression of tlie law, be- 
cause a party should not be put to unnecessary labor or difficulty in 
making out his case. Yet he should not impose a burden upon the 
opposite party in requiring the latter to make discovery, if the knowl- 
edge of the facts can be procured otherwise with ease. Knowledge of 
the apparatus and method of the opposite party can be procured with 
ease by inspection. If there be identity of the plaintiffs' and defend- 
ant's apparatus and methods, such identity can be easily ascertained, 
and be the subject of parol testimony by those who have made such 
inspection. 

[3] The best evidence on the question of infringement is the com- 
parison of the devices of the patents. See 3 Robinson on Patents, § 
1041. In Colgate v. Compagnie Frangaise du Telegraphe de Paris 
a N. Y. (C. C.) 23 Fed. 82, is a well-considered opinion by Judge Wal- 
lace upon the subject of discovery. It is unnecessary to state the 
nature of the case in detail, but this quotation is helpful: 

"A consideration peculiar to a bill of discovery Uke the present, in which 
the complainant seeks a discovery concerning the infringement of a patent, 
should be adverted to. Courts of equity in patent causes sometimes exercise 
the power of granting to a complainant an inspection of alleged infringinis 
devices as incidental to ordinary discovery. Vidi v. Smith, 8 EL & BL 969 ; 
Morgan v. Seward, 1 Webst. Pat. Gas. 169; Bussel v. Oowley, Id. 468; Shaw 
V. Bank of England, 22 Law J. Exch. 26." 

The case has been cited with approval, though not with respect to 
the particular quotation we have made, by the Supreme Court in 
Carpenter v. Winn, 221 U. S. 533-539, 31 Sup. Ct. 683, 55 L. Ed. 
842. 

While the case last cited had under consideration the question wheth- 
er section 724 of the Revised Statutes (Comp. St. 1913, § 1469), re- 
lating to the production of books and writings in the trial of actions 
at law, and held that the purpose of the section was to provide a sub- 
stitute for a bill of discovery, in aid of a legal action, yet the opin- 
ion contains observations upon the nature generally of a bill of dis- 
covery. On page 540 of 221 U, S., on page 685 of 31 Sup. Cu (55 
L. £d. 842), appears the following language: 
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"A bill of discovery cannot be used merely for the purpose of enabling the 
plaintiff in such a bill to pry into the case of his adversary to learn its strength 
or weakness. A discovery sought upon suspicion, surmise, or vague guesses 
is called a 'fishing bill,' and will be dismissed. Story, Eq. PI. §§ 320 to 325. 
Such a bill must seek only evidence which Is material to the support of the 
oomplalnant's own case, and prying into the nature of his adversary's case will 
not be tolerated. The principle is stated by a great authority upon equity 
thus: *Nor has a party a right to any discovery except of fact and deeds and 
writings necessary to his own title under which he claims; for he is not at 
liberty to pry into the title of the adverse party.* Story, Bq. Juris, f 1490 ; 
Kettlewell v. Barstow, 7 Ch. App. Gas. 686, 694." 

While the language used was evidently intended to relate solely to 
bills of discovery in aid of actions of law, yet we see no reason why 
it should not be equally applicable to bills for relief and discovery, 
where discovery is merely incidental to the relief sought. A number 
of the interrogatories propounded in this case, by both plaintiffs and 
defendant, very fairly, if not fully, disclose an attempt to pry into the 
nature of the case of the opposite party or parties as the case may 
be. Many of them appear to come close to the line. However, none 
of the plaintiffs' further interrogatories should be answered, for the 
reason that no attempt has been made by the parties to procure an in- 
spection of the apparatus and its use. 

[4] The defendant's interrogatories, 51 in number, are in the main 
subject to the same criticisms hereinbefore expressed with respect to 
the interrogatories by the plaintiffs. Many of them are questions as 
to when or where was a particular part of plaintiffs' apparatus first 
used by the plaintiffs, or either of them. Some of them inquire of the 
plaintiffs whether they now commercially employ a particular part of 
the apparatus shown in that particular patent or another particular 
patent, as the case may be. Question 2 may be quoted as being illus- 
trative of the great majority of the questions. 

(2) '*Which of the several methods or mechanisms illustrated and described 
in the 16 patents sued upon were ever used by plaintiffs other than experi- 
mentally?" 

Indeed, all of the questions, except the first, suggest a "fishing ex- 
pedition," or at least an attempt to pry into the case of the adversary. 
[5] The first interrogatory of the defendant is as follows: 

"Which of the 156 claims of the 16 patents sued upon will be relied upon at 
the trial as infringed?" 

It is proper, of course, that the defendant have information with 
respect to the claims upon which plaintiffs rely; but it does not ap- 
I>ear that such information is to be procured under the discovery rule. 
The interrogatories are intended to be answered by the "plaintiffs by 
their officers, and especially M. K. McMullen, president of the Amer- 
ican Window Glass Company, William L. Monroe, general manager 
of the American Window Glass G>mpany, and its attorneys, Messrs. 
Bakewell and Byrnes, who presented the application for patents in suit 
on bdialf of plaintiffs." It is probable that the attorneys are the only 
ones who know upon what claims the plaintiffs intend to rely, but 
there is no provision in the discovery rule for requiring an attorney 
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to make the discovery. This court adopted supplementary rules of 
practice in equity, and among them rule 7, section 2 (228 Fed. viii), 
which provides : 

"As soon as the cause is at Issue either party may from time to time apply 
to the court on notice to the opposing party for directions concerning fur- 
ther procedure. On the hearing of such application the court shall as far as 
possible ascertain from counsel the real points of controversy in order to 
avoid the taking of evidence as to Issues not insisted upon by the parties, and 
may make orders concerning further procedure, including times, places and 
method of taking testimony, not Inconsistent with the equity rules adopted 
by the Supreme Court of the United States or with statute." 

The information required by the first interrogatory propounded by 
the defendant can be secured under tiie rule of this court. Again, 
it has always been the practice to secure such information in pursu- 
ance of a motion and rule upon the plaintiff. There is nothing in the 
equity rules at present in force which has interfered with such a 
proper practice. We understand that plaintiffs' counsel has agreed to 
furnish the information asked for in the first interrogatory; but, if 
not, the information desired can be procured in the way hereinbefore 
indicated. 

Equity rule 58 has been the subject of consideration in a number 
of adjudicated cases, as, for example, P. M. Co. v. Ajax Rail Anchor 
Co. (D. C.) 216 Fed. 634; Luten v. Camp (D. C.) 221 Fed. 424; Blast 
Furnace AppHances Co. v. Worth Bros. Co. (D. C.) 221 Fed. 430; J. 
H. Day Co. v. Mountain City Hill Co. et al. (D. C.) 225 Fed. 622. 
It is unnecessary to extend this opinion by pointing out a lack of strict 
harmony between them or to emphasize the points upon which some 
of them agree. 

Neither of the parties are required to answer any of the interroga- 
tories filed. The objections filed by the defendant to plaintiffs' fur- 
ther interrogatories are sustained, and the objections by*the plaintiflFs 
to defendant's interrogatories are also sustained. 



PATERLINI et ux. ▼. MEMORIAL HOSPITAL ASS'N OF MONONGAHELA 

CITY, PA. 

(District Court, W. D. Pennsylvania. October 18, 1915.) 

No. 120L 

L Chabitdes €=:»45— Hospitals — ^Actions for Death — Sufficiency of 
Statement. 

In an action against a hospital and its trustees for the death of a 
patient, the statement alleged that defendants had substantially completed 
and occupied a new hospital building and were engaged in removing their 
equipment and stores of drugs and chemicals thereto, that a pupil nurse 
in charge of a patient attempted to administer medicine prescribed tor 
him, and with gross negligence gave him instead thereof a dose of poison 
from which he was killed, that defendants were grossly negligent in 
keeping such poison in such circumstances as to allow a nurse to make 
such a mistake, in so conducting the removal of the activities of the 
hospital from one building to another as to make such mistake possible, 

»For other cases see same topic ft KEY-NUMBBR In all Key-Numbered Digests ft Indexes 



Digitized by 



Google 



PATERLINI y. MEMORIAL HOSPITAL ASS'N 839 

and In the employment of persons charged with the direct management 
of the hospital and in failing to provide for the patient a safe environ- 
ment for his care, that it was a custom among hospitals to provide a 
separate cupboard or closet for the safe-keeping of such poisons and to • 
keep it securely locked with a single key in the custody of some person 
charged with responsibility therefor, that this custom was well known 
and universally observed and had theretofore been observed by defend- 
ants, that they neglected such custom during the removal of the hospital 
and allowed the stock of poisons to be taken out of their customary 
depository and removed without being thus protected and left without 
such protection for two days before the occurrence of the mistake. Held, 
that a demurrer should be sustained, if for no other reason, because of 
the indefinite character of the negligence charged to the corporation and 
its trustees, as the statement did not show what particular agents of the 
corporation committed a wrongful act or neglected a duty owing the 
patient, and did not even state where the poison was kept or under 
what circumstances or in what way they were negligent in moving the 
hospital or in employing persons charged with the management of the 
hospital. 

[Ed. Note.— For other cases, see Charities, Cent Dig. §S 80, 81, 102-104 ; 
Dec. Dig. «e=»45.] 

2. CnABrriES «=>45— Hospttals — Liabiutt fob Injubies ob Death. 

A charitable hospital for the care and treatment of the diseased and 
injured and its trustees charged with the management thereof were not 
liable for the negligence of a nurse in administering poison to a patient 
by mistake, the nurse not being incompetent or the corporation or its 
officers negligent in selecting her. 

[Ed. Note.— For other cases, see Charities, Cent Dig. SS 80, 81, 102-104 ; 
Dec. Dig. <S=s>45.] 

3w CouBTS ^=:»S72 — Pbbcbdbnt»— Decisions of State Cotjbts as PBEOsnENTS 
IN Feuebal Coxtbts. 

While the decisions <^ a state court upon a general legal proposition 
not covered by statute are not binding upon the federal courts, they are 
naturally given considerable weight by such courts. 

[Ed. Note.— For other cases, see Courts, Cent Dig. S| 977-979; Dea 
Dig. *»372.] 

At Law. Action by John Paterlini and wife against the Memorial 
Hospital Association of Monongahela City, Pennsylvania. On demur- 
rer to the amended statement Demurrer sustained. 

A. O. Fording, of Pittsburgh, Pa., for plaintiffs. 

Mcllvain, Murphy, Day & Witherspoon, of Pittsburgh, Pa., and An- 
drew M. Linn, of Washington, Pa., for defendants. 

THOMSON, District Judge. This is an action brought by the par- 
ents against a hospital and its trustees to recover for the deatih of their 
minor son, who lost his life by a dose of poison administered to him 
through the mistake of a nurse while a patient in the hospital. To 
the original statement as filed the defendants demurred, and on the 
argument the court stated that the statement of claim was entirely too 
vague and general to support the action. Thereupon the plaintiffs 
asked leave to file an amended statement of claim. To this also the 
defendants demur, the causes of demurrer assigned being in substance 
as follows: First, that the amended statement does not set forth a 
cause of action ; second, that if a cause of action be shown there can 

^s^For other cases see same topic & KBY-NUMBSR in all Key -Numbered Digests & Indexes 
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be no recovery had upon said amended statement for the reason that 
more than one year has elapsed between the death of plaintiffs' son 
, and the filing of the amended statement; and, third, that the period of 
limitation in such actions in Pennsylvania is one year from the date 
of the death. 

I cannot say that the amended statement introduces a new cause of 
action. The original cause of action, namely, the negligence which 
caused the boy's death, has not been departed from or abandoned. In 
the amended statement, the plaintiffs set forth certain additional cir- 
cumstances comprising the alleged negligence; but it cannot be said 
that thereby the plaintiffs introduce a new cause of action. The case 
will therefore be treated on tlie theory that the amendment should be 
allowed. 

[1] The amended statement alleges: That the defendant, the Me- 
morial Hospital Association, is a corporation organized under the laws 
of Pennsylvania and is a citizen of the Western district thereof, and 
that the other defendants are citizens of said district. That the hos- 
pital is a charitable and educational corporation organized for the pur- 
pose of the reception, surgical treatment, nursing, and care of the dis- 
eased and injured and for the mitigation of bodily suffering and for 
the maintenance of a training school for nurses. That the defendants, 
naming them, during the months of April, 1914, and for a long time 
prior thereto, were trustees of the hospital, and that in them were 
vested the oversight and management of the same and of all its affairs, 
and were the active agents of the corporation in the control and man- 
agement of its activities. That in the month of April, 1914, the de- 
fendants had substantially completed, and thereupon occupied, a new 
building erected for tlie use of the hospital. That on or about the 25th 
of April defendants were engaged in removing their patients, their 
force of physicians, nurses, attendants, and servants, and their equip- 
ment, and their stores of drugs and chemicals from the old to the new 
building. That the plaintiffs' son was one of the patients. That he was 
under treatment at the hospital and had almost recovered. That the 
said boy had been received and treated for the compensation of $7 a 
week. That on April 25, 1914, the hospital put a pupil nurse in charge 
of the said patient, and the nurse in attempting to administer some 
medicine prescribed for him, with gross negligence, gave to the patient, 
instead thereof, a dose of bichloride of mercury, from which he was 
almost instantly killed. That the defendants were grossly negligent in 
the management of such hospital in keeping such violent poison in such 
circumstances as to allow a nurse, whether careful or negligent, to 
make such a mistake. That they were negligent in so conducting the 
process of removing the activities of the said hospital from one build- 
ing to another as to make such a mistake possible. That the defendants 
were negligent in the employment of persons charged with the direct 
management of the hospital, and especially with its removal. That the 
defendants were negligent in failing to provide for the patient a safe 
environment for his care, and particularly and more specifically for 
the reason that it was a custom among hospitals to provide a separate 
cupboard or closet for the safe-keeping therein of such poisons, and 
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for keeping them separate and apart from all other drugs, and to keep 
such cuplxMird or closet securely locked, with a single key in the custody 
of sc«ne person charged with the responsibility thereof, so that no 
physician or nurse, by design or mistake, could obtain any poison in 
such hospital without appl)dng to the custodian. That by such precau- 
tions the danger of accidents or mistakes was greatly reduced. That 
this custom has prevailed in the commonwealth for years is well known 
and universally observed, and that the defendants had theretofore ob- 
served such custom. That this is a simple, expedient, and well-known 
precaution, and that the defendants neglected such custom during the 
process of the removal of the said hospital from one building to an- 
other, and neglected the customary precautions, in that in the said re- 
moval they allowed the stock of poisons then on hand to be taken out 
of their customary depository for removal, and to be removed without 
being thus protected, and, after removal to the new building, to be left 
without such separate care, and without the usual protection of lock 
and key, for two days before the occurrence of the mistake which 
caused the death of the patient. 

I regard the averments of the statement as too vague and general to 
meet &e requirements of good pleading. The corporation acts only by 
its agents. What particular agent or agents committed a wrongful 
act, or neglected some duty owing to the plaintiffs, should be set forth 
clearly and definitely, so that defendants might be fully informed of 
and be prepared to answer the specific matter charged against them. 
I think the declaration wholly fails in these requirements of pleading. 
It is not even stated where the poison was kept or under what circum- 
stances. It is not stated in what way defendants were negligent in re- 
moving the ''activities of the said hospital" from one building to an- 
other. In what way they were negligent in the employment of persons 
charged with the management of the hospital, or in the duty of its 
removal to the new building. If for no other reason, I think the de- 
murrer should be sustained because of the indefinite character of the 
negligence charged against the corporation and its trustees. 

[2] But on a broader ground I think the action cannot be sustained. 
It ai^ars that the corporation is a charitable and educational institu- 
tion for the care and treatment of the diseased and injured, and that 
the other defendants were its trustees charged with the management 
thereof. It also appears that the direct cause of the death was the 
negligence of the nurse who was in the immediate charge of the pa- 
tient. Under these circumstances, I think there is no liability against 
the hospital or its trustees. In Pennsylvania, the law is well settled. 

In Fire Insurance Patrol v. Boyd, 120 Pa. 624, 15 Atl. 553, 1 L. R. 
A. 417, 6 Am. St. Rep. 745, it was held that a corporation which in the 
performance of its corporate duties was acting without gain or profit 
in aid and ease of the municipal government in the preservation of 
life and property, whether as a volunteer or not, is a public charity 
and not subject to the doctrine of respondeat superior. 

In Gable v. Sisters of St. Francis, 227 Pa. 254, 75 Atl. 1087, 136 
Am. St. Rep. 879, an action was brought against the hospital to re- 
cover damages by a patient for injuries sustained by the negligent plac- 
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ing of certain bottles or jars containing hot water against her after 
an operation, by reason of which her body was burned while she was 
unconscious and helpless. The court held that a purely public charity 
cannot be held liable for the tort of its servants ; that a corporation 
which has erected a hospital out of charitable bequests and maintains 
it from charitable donations, and admits every person to its care, irre- 
spective of religious faitli or ability to pay, is a purely public charity, 
and not liable for personal injuries caused by the negligence of a nurse 
in the hospital, and it is immaterial that the person injured was a pay 
patient, and that one-third of the hospital's space was used for the 
care of pay patients; and it is also immaterial that the person injured 
in a suit against the hospital has filed a paper disclaiming any right of 
execution against any fund held for charitable uses, and all income 
other than that received from pay patients. Justice Stewart says : 

"It is a doctrine too weU established to be shaken, and as imequivocally 
declared in our own state as 1b any other, that a pubUc charity cannot be 
made liable for the tort of its servants. The doctrine rests fundamentally on 
the fact that such liability, if allowed, would lead Inevitably to a diversion 
of the trust funds from the trust purposes." 

[3] While the decisions of the state court upon a general legal prop- 
osition not covered by statute are not binding upon the federal courts, 
they naturally are given considerable weight by the federal courts. The 
doctrine as laid down in Pennsylvania, however, seems to be in har- 
mony with the decisions in the federal courts, although the same con- 
clusion may be reached by different courses of reasoning. In Powers 
V. Massachusetts Homeopathic Hospital, 109 Fed. 294, 47 C. C. A. 122, 
65 L. R. A. 372, it was held that a patient in a public hospital, char- 
tered as a charitable corporation, although under private management, 
cannot recover from such corporation for injuries resulting from the 
negligence of a nurse employed in the hospital and in whose selection 
due care was used, there being an implied agreement, arising from the 
acceptance by the patient of the corporation's bounty, that it shall not 
be liable for the acts of such servant in administering the charity. This 
case was very fully considered by the Circuit Court of Appeals, and 
the judgment of the Circuit Court in favor of the defendant was af- 
firmed. 

In the case at bar there is no allegation that the nurse was inc(Mnpe- 
tent, or that the corporation or its officers were negligent in selecting 
this particular nurse, and the accident resulting in the death appears 
to have been the result of her negligence. 

The demurrer is therefore sustained. 
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THE SAMUEL B. HUBBABD. 

(District Court, D. Massachusetts. December 21, 1015.) 

No. 1385. 

Salvaox ^=»38 — DiSTBiBtmoN or Aw abd— Salving of DcBSLicrr. 

The schooner HubWard, laden with lumber, was caught in a severe 
gale, and on her signals of distress the fishing schooner Mary, returning 
laden, went to her assistance. She was then about 50 miles east by south 
of Boston light. She was leaking, down by the head, and unable to 
carry sail. Her crew abandoned her and went on board the Mary, but some 
of the latter's crew, who were working on the lay, and had finished their 
catch, and were returning to port, went on board the Hubbard, and with 
considerable labor and risk got sails up. Some stayed, and the others went 
back. The Mary stood by until the storm abated, and then proceeded to 
Boston, from where the tug Sadie Boss, on being notified, went to the 
rescue, and after a search found the Hubbard and towed her to port ; the 
service lasting about 22 hours and Involving some risk, on account of the 
half sunken condition of the tow. A salvage award of 50 per cent, of salv- 
ed value, amounting to about $2,700, was agreed upon. Held, that the tug^ 
having been the actual means of saving the vessel, was entitled to $1,000 
of the award ; that the Mary, which Incurred no risk and performed no 
actual service, was entitled to $400 ; that of the remainder, to be distribut- 
ed among her crew, the four men who remained on the vessel and the 
captain of the Mary should receive $200 each, and the remainder be dis- 
tributed to the other members of the crew. 

[Ed. Note.-~For other cases, see Salvage, Cent. Dig. §§ 93-102; Dec. 
Dig. <g=5>3&] 

In Admiralty. Suit by the Ross Towboat Company and others 
against the schooner Samuel B. Hubbard. On distribution of salvage 
award. 

Blodgett, Jones, Bumham & Bingham and Sylvester M. Whalen, 
both of Boston, Mass., for libelants. • 
James R. Murphy, of Boston, Mass., for intervening petitioners^ 

MORTON, District Judge. The owners of the cargo have agreed 
that the salvage should be 50 per cent, of its value. That amount was 
$4,028.42, and the salvage on it is therefore $2,014.21. Counsel for 
the Hubbard did not desire to be heard in opposition to a similar award 
as to the vessel ; and no sufficient reason appears why the same per- 
centage should not be awarded against her. She sold for $1,325^ 
and I accordingly award as salvage 50 per cent, of that amount, viz., 
$662.50. This makes the total salvage $2,676.71. 

The contested questions relate to the apportionment of the salvage 
money. The facts are not seriously in dispute and are as follows : 

The Hubbard, laden with lumber, was caught in a severe gale. She 
was sighted in distress by the crew of the fishing schooner Mary, 
which was inward bound with a fare of fish, at daybreak on Sunday 
morning October 3, 1915, about 50 miles east by south from Boston 
Light. She was flying distress signals. The wind was blowing a 
gale and a heavy sea was running. The Hubbard was leaking, and had 
settled until her decks were level with the water. She was down by 
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the head and was unable to carry sail. Her crew were worn out by 
fatigue and exposure; they abandoned her, and with some difficulty 
went on board the Mary in their own longboat, without any inten- 
tion of returning to the Hubbard. Thereupon some of the men from 
the Mary, from 10 to 14 in number, went on board the Hubbard, f c«- 
the purpose of making an effort to save her. With considerable labor, 
and with danger that was by no means negligible, they cleared her 
sails so that tiiey could be hoisted, and got sail on her. The Mary 
stood by during the day, ready to help, if necessary. Late in the after- 
noon it was apparent that the gale was nearly over and that fine 
weather was coming. The Mary thereupon took off all her men ex- 
cept 4, namely, Bolan, Burns, Welch, and Troy, and proceeded to Bos- 
ton on the understanding that she would send a tug to bring the Hub- 
bard in. The four men named stayed on the Hubbard. The Mary 
arrived in Boston early Monday morning. Her captain at once got 
into communication with the owners of the tugboat Sadie Ross, in- 
formed them of the circumstances and of the general location in which 
he supposed the Hubbard would be found, and suggested that they 
go after her on a salvage basis. At first they demurred, their hesita- 
tion being chiefly due to the likelihood that some other steamer would 
pick up the Hubbard before their tug could find her. The captain 
of the Mary said that, if they did not care to do the work, he would 
give somebody else the chance ; they referred the matter to the captain 
of the Sadie Ross, and he went out on his own responsibility. He left 
the port of Boston about 10 a. m. Monday, and proceeded to the 
vicinity where he had been informed that the Hubbard would be found. 
He did not see her until about 4 o'clock in the afternoon. A heavy 
sea was still running, but otherwise the weather was not bad. No 
men from the Ross went on the Hubbard. By means of a heaving 
line, a hawser belonging to the- Ross was pulled aboard the Hubbard 
and made fast by the 4 men who had stayed on her, and the Ross 
towed her to Boston, where they arrived about noon the next day 
(Tuesday). During the trip the hawser broke, being chafed against 
the bobstay ; but it was again made fast by the men on the Hubbard, 
and tlie voyage was continued. The salvage service lasted about 22 
hours. It was somewhat difficult, because the Hubbard yawed contin- 
ually and could not be steered straight. It is distinctly more difficult 
to tow a water-logged vessel than one which is not in that condition. 
In tiiis case there was the added danger to the tug occasioned by 
the breaking of the hawser, which might have fouled the propeller 
and caused injury, but did not. When the tow arrived at the Nar- 
rows, the Hubbard was steering so badly that the captain of the Ross 
considered it unsafe to take her through without the help of anotlier 
tug ; and the E. D. Haley, belonging to the same owners, was called 
into service and assisted from that point into the harbor. 

The value of the Mary, with the catch which she had on board, was 
about $15,000. She carried a crew of 24 men, all told. She was be- 
ing sailed on a lay, and all her crew were working on shares; her 
owners were not obligated to pay fixed wages to the men. The work 
of fishing had been completed for that trip. The Ross also was worth 
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about $15,000, and carried a crew of 5 or 6 men, all told. The Haley 
was worth about half as much as the Ross and carried about the same 
number of men. 

The parties who make claim against the salvage money and among 
whom it is to be apportioned are: (1) The owners of the Mary; (2) 
the crew of the Mary; (3) the 4 men who stayed on the Hubbard; 
(4) the owners and crew of the Sadie Ross ; and (5) the owners and 
crew of the E. D. Haley. 

The principles upon which apportionment should be made between 
different salvors are somewhat indefinite. To some extent they are 
the same as those on which the award itself is made; e. g., the value 
of the property used by the salvor, the peril to whixii the property 
was exposed, fiie loss of other business by undertaking the salvage 
work, and the success of the undertaking. These relate to the use 
of property and concern the rights of its owner. Other elements en- 
tering into the apportionment are the initiative, skill, and courage dis- 
played by the officers and men in undertaking work which they were 
imder no obligation to do. What peril of life or limb did they dis- 
regard? What public service did they render? What life or property 
did they succeed in saving? The efforts should be to give to each 
person interested such an amount as, if the circumstances should re- 
peat, would lead him again to undertake the work. Other considera- 
tions also enter into the matter of apportionment, but those referred 
to are among the most important. 

It will be convenient, first, to determine the proper division of the 
salvage money as between the tugs, and the owners and crew of the 
Mary. 

As to the Haley: Considered as salvage service, that rendered by 
the Haley was of the lowest possible character. It involved neither 
enterprise, danger, nor uncertainty of reward. She was really as- 
sisting her consort, the Ross, and is entitled to no more than a liberal 
per hour compensation. She is awarded $30. 

As to the Ross : The initiative in the enterprise was not hers ; she 
did not find the wreck; she was sent to it after being informed as 
to its general location by the Mary ; she was not engaged upon a voy- 
age, or upon other lucrative employment, which she interrupted in or- 
der to undertake salvage service ; nor in doing so did she depart from 
her usual line of work. On the contrary, she was acting within the 
general lines of her business and equipment. She went out with no 
certainty that she would be the one to bring the Hubbard to port, 
and with the understanding that, if she did not do so, she would get 
nothing; she went out knowing, too, that the work would be more 
difficult and somewhat more hazardous than towing usually is. The 
elements of enterprise and courage which are so largely recognized 
in the apportionment of salvage awards are less noticeable in the case 
of the tug than in the case of the Mary and her men. In The Carroll, 
167 Fed. 112, 92 C. C. A. 564, it was said: 

"It would seem that in a case of this class, where the service rendered, al- 
though a salvage service, is not in its nature different from the customary 
employment of the salvor, and the danger is not certain and extreme, an al- 
lowance of a lump sum bearing some relation to the cost of the service, if ren- 
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dered under a contract, Is fairer than a percentage • • • of the salved 
property." 

It is, however, true that the actual saving of the Hubbard was al- 
most entirely the work of the Ross ; and success is a very important 
element, both in the award, and in the apportionment, of salvage. 

At the time when the Ross started out, there was, somewhere near 
Boston Light, a vessel in distress, the salvage value of which, as it 
now appears, was $2,676.71. What proportion of that amount should 
be awarded for finding that vessel and towing it in, a service lasting:, 
as before stated, about a day? In The Annie Torrey, 2 Pritchard's 
Adm. Digest, p. 2005, an English court under somewhat similar cir- 
cumstances awarded the towing vessel one-third of the salvage money. 
I think that proportion should be slightly increased in this case ; and 
I accordingly award to the owners and crew of the tug Sadie Ross 
the sum of $970, making a total of $1,000, for towing service. I am 
not asked to apportion this sum between the owners and crew. 

This leaves $1,676.71 as the amount to be divided between the own- 
ers and the crew of the Mary. As to the owners of the Mary: It 
was said by Judge John Lowell, in a somewhat similar case (The Lovett 
Peacock, 1 Low. 143, 147, Fed. Cas. No. 8,555), that "the owners ap- 
pear to be entitled to the usual share of one-third;" and in Adams 
V. Bark Island City, 1 Clif, 210, Fed. Cas. No. 55 (s. c. 1 Black, 121,- 
17 L. Ed. 70), Mr. Justice Clifford, on circuit, awarded one-third of 
the salvage to the owners of the steamer Westemport, by which the 
salvage service was rendered, and two-thirds to her crew. The table 
of "Apportionments of Salvage Awards" in Pritchard's Adm. Digest, 
vol. 2, p. 2119 et seq., indicates that, as to the English practice at least, 
it is hardly correct to say that the "usual share" of the owners is one- 
third. As that table shows, awards to owners have varied from one- 
fourteenth, or less, to three-quarters. Generally speaking, a steamer 
takes more than a sailing vessel, because she is capable of rendering 
more effective assistance, and her service requires less exposure and 
exertion by her crew. Cape Fear Towing & Trans. Co. v. Pearsall, 
90 Fed. 435, 33 C. C. A. 161 (C. C. A. 4th Circuit). In so far as 
a general statement can be formulated from the English cases, I think 
that, where a sailing vessel does no more than to put men on the dis- 
tressed vessel, who there perform salvage service, tlie assisting ves- 
sel being put to no danger herself, and not performing any service, 
such as towing or furnishing supplies, the award to her has usually 
been less than one-third. In this case, moreover, the men who per- 
formed the actual work of salvage in the first instance were not under 
fixed pay by the owners, and the time spent by them on the salvage 
work cannot be regarded as the owners' time. I award $400 to the 
owners of the Mary. 

This leaves $1,276.71 to be divided among her crew. Obviously 
the 4 men who boarded the Hubbard early Sunday morning and stayed 
on her, under conditions of much hardship and not a little danger, 
until she reached port on Tuesday afternoon, are entitled to special 
consideration. It is true that of themselves they probably never could 
have got the vessel into port, and that their work in navigating counted 
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for little or nothing. Their chief service was in keeping possession 
of the Hubbard, and possibly in preventing her from going ashore. 
When the Ross reached her, she belonged, subject to the claim of her 
owners, to these 4 men, who were holding her for themselves and for 
the owners and crew of the Mary ; and they stuck to their possession 
until port was reached. They displayed courage and perseverance of 
a high order; without their efforts, it is clear that the owners and 
crew of the Mary would have but little claim to salvage. Moreover, 
a derelict, in the vicinity where the Hubbard was, would have consti- 
tuted a dangerous menace to other vessels. I award these four men 
$200 each, and a like amount to the master of the Mary, under whose 
control the salvage work was entered upon, and who was in charge 
of it while the Mary stood by the Hubbard. 

As to the others members of the crew of the Mary : Some of them, 
as before stated, went on board the Hubbard and assisted in clearing 
her rigging, and afterward returned to the Mary and came on to Bos- 
ton. These men did difficult and risky work, for the seas sometimes 
came aboard so heavily as to move the lumber on deck where they 
were working. Their names were not given, and they cannot be sep- 
arated from the rest of the crew. The rest of the Mary's crew did 
nothing in the salvage work and suffered no inconvenience therefrom, 
because she carried so many men that putting 4 on the Hubbard did 
not materially increase the work of those who remained. As to them, 
the most that can be said is that, if the Mary had not undertaken the 
salvage, her crew would have reached Boston about noon on Sunday, 
instead of about 6 a. m. on Monday ; they are entitled to but little. 
The award to the crew of the Mary must rest chiefly on the work 
of the men who boarded the Hubbard. I award the balance of the 
salvage money, $276.71, among the crew of the Mary in proportion to 
their lays, excluding her master and the 4 men to whom awards have 
already been made. 



UNITED STATES v. BRAND. 
(District Court, S. D. New York. February 5, 1916.) 

1. Indictment and Infobmatign <g=»110 — Following Language of Statute 

— Tbanspobtation of Women fob Immoral Purposes. 

Counts in an indictment for violations of White Slave Traffic Act June 
25, 1910, c. 895, Si 2, 3, 3d Stat. 825, held substantially in the language of 
the statute, and sufficient. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
S$ 28^294; Dec. Dig. e=»110.] 

2. Indictment and Iihtobmation ^=s>110 — Following Language of Statute. 

It Is elementary that, where certain acts or things are denounced by a 
statute as constituting a crime, an indictment founded upon such stat- 
ute, which follows substantially the language of the statute, is good. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
{§ 289-291; Dec. Dig. <&=»110.] 
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3. Pbostitution «=»1 — Offense — ^T&anspobtation of Women fob IioioBAXt 

PUBFOSES. 

White Slave Traffic Act, { 2, provides that any person who shall know- 
ingly aid in transporting in interstate commerce any woman or girl with 
the intent to entice or compel her to become a prostitute or to give herself 
up to debauchery, or who shall knowingly aid in procuring transi>ortatloii 
to be used by any woman or girl in Interstate commerce with such intent, 
whereby any such woman or girl shall be transported In Interstate com- 
merce, shall be guilty of a felony. Section 3 provides that any person who 
shall knowingly persuade, etc., any woman or girl to go from one place to 
another in interstate commerce with intent that she shall engage in prosti- 
tution, etc., and who shall aid in causing her to go as a passenger of any 
carrier in Interstate commerce, shall be guilty of a felony. Held, that It 
is not an element of the offenses denounced that the intent to subject the 
girl to debauchery shall be consummated by the commission of a specific 
act of prostitution or debauchery by her. 

[Ed. Note. — For other cases, see Prostitution, Cent Dig. 51 If 2 ; Dec. 
Dig. <§=»!.] 

Katherine Brand was indicted for offenses, and she demurs to the 
indictment. Demurrer overruled. 

Harold A, Content, Asst. U. S. Atty., of New York City, for the 
United States. 

John F. Mclntyre, of New York City, for defendant 

CLAYTON, District Judge. This morning, at the opening of the 
court, the defendant interposed a demurrer to the indictment in the 
case of United States of America v. Katherine Brand, charged with 
having violated the White Slave Traffic Act, commonly known as the 
Mann Act. I have decided the matter, and desire the following mem- 
orandum opinion to be put in the record. I have not had time to 
write an opinion, but now dictate it 

This case is submitted upon the demurrer of the defendant to the 
indictment. The demurrer, which is reduced to writing, is a general 
demurrer, and does not meet the requirements of correct practice in 
the federal courts. The defendant's attorney, however, in his oral 
presentation of the matter to the court, specified his ground of demur- 
rer to the indictment ; that is, the defendant demurs to the indictment 
because the defendant contends that the indictment is defective, in that 
it fails to allege that the intent of the .defendant was consummated by 
the commission of a specific act of prostitution or debauchery. And 
I have heard the argument of counsel in behalf of the defendant on 
the demurrer, and of the counsel for the government, Assistant Dis- 
trict Attorney Content, in opposition — ^no point having been made as 
to the form of the demurrer. 

[ 1 ] The indictment has three counts. The first two counts are pred- 
icated upon section 2 of the White Slave Traffic Act, or the Mann 
Act. The third count is predicated upon section 3 of the act Re- 
ferring first to count 1 of the indictment, an examination shows that 
this count substantially follows in its averment the language of the 
law. I quote from section 2 of the act the language pertinent for 
proper consideration of count 1 of the indictment: 

"That any person who shall knowingly ♦ ♦ ♦ aid or assist In obtaining 
transportation for, or In transporting, in interstate or foreign commerce, 
♦ ♦ ♦ any woman or girl ♦ ♦ ♦ with the intent and purpose to In- 
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dii')e, entice, or compel such woman or girl to become a prostitute or to give 
herself up to debauchery, or to engage in any other immoral practice." 

This count, the first count of the indictment, charges that the de- 
fendant — 

*did unlawfully, willfully, knowingly, and feloniously aid and assist in ob- 
taining transportation for and in transporting in interstate commerce, to wit, 
from the city of Dayton, in the state of Ohio, to the city of New York, in the 
state of New York, in the Southern district of New York, a girl of the name 
of Annie Planner, with the intent and purpose to induce the said Annie Plan- 
ner to become a prostitute and to give herself up to debauchery and to engage 
in other immoral practices," etc. 

If the statute and the indictment be put in parallel columns, it will 
be readily seen that the indictment follows, as I have said, substantially 
the language of the statute. Of course, it is elementary to say that, 
when a statute denounces certain acts as an offense, an indictment, as 
a general rule, which follows the language of a statute, is a good in- 
dictment. 

As to the second count, which is also predicated upon section 2 of 
this act, all of the language of the statute, applicable to this count, is 
as follows: 

"Or who shall knowingly • • * aid or assist in procuring or obtaining 
any ticket or tickets, or any form of transportation or evidence of the right 
thereto, to be used by any woman or girl in interstate or foreign commerce, 

• • • with the intent or purpose on the part of such person to induce, en- 
tice, or compel her to give herself up to the practice of prostitution, or to 
give herself up to debauchery, or any other immoral practice, whereby any 
such woman or girl shall be transported in interstate or foreign commerce, 

• ♦ • shall be deemed guilty of a felony. ♦ • ♦ »» 

And the language of this second count is that the defendant — 

"did unlawfully, willfully, knowingly, and feloniously aid and assist in pro- 
curing and obtaining a ticket to be used by a girl of the name of Annie 
Planner in interstate commerce, to wit, from the dty of Dayton, in the state 
of Ohio, to the city of New York, in the state of New York, In the Southern 
district of New York, in going to the said dty of New York, in the state of 
New York, in the district aforesaid, with the intent and purpose on the part of 
the said Katherine Brand [the defaidant] to induce and entice the said 
Annie Planner to give herself up to the practice of prostitution, and to give 
herself up to debauchery and other immoral practices, whereby the said Anuie 
Planner was transported in interstate commerce from the city of Dayton, 
in the state of Ohio, to the city of New York, in the state of New York, in the 
Southern district of New York,*' etc. 

And the third count is predicated upon section 3 of the act, the 
pertinent language of which I quote: 

'That any person who shall knowingly persuade, induce, entice, or coerce, 
or cause to be persuaded, induced, enticed, or coerced, or aid or assist in 
persuading, inducing, enticing, or coercing any woman or girl to go from 
one place to another in interstate or foreign commerce, ♦ ♦ ♦ with the 
intent and purpose on the part of such person that such woman or girl shall 
engage in the practice of prostitution or debauchery, or any other immoral 
practice, whether with or without her consent, and who shall thereby know- 
ingly cause or aid or assist in causing such woman or girl to go and to be 
carried or transported as a passenger upon the line or route of any common 
carrier or carriers in interstate or foreign commerce^ « • « shall be 
deemed guilty oiC a felony. • • • " 
229 F.— 64 
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The language of this count, the third count of the indictment, is that 
Katherine Brand, the defendant — 

"did unlawfuUy, willfully, knowingly, and feloniously persuade and Induce, 
and cause to be persuaded and induced, a girl of the name of Annie Planner 
to go from one place to anotber in interstate commerce, to wit, from the city 
of Dayton, in the state of Ohio, to the city of New York, in the state 
of New York, with the intent and purpose on the part of said Katherine Brand 
Lthe defendant] that the said Annie Planner should engage in the practice of 
prostitution and debauchery and other immoral practices, and unlawfully, 
willfully, and feloniously did thereby cause and aid and assist in causing the 
said Annie Planner to go and to be carried and transported as a passenger on 
the line and route of a common carrier and carriers in interstate commerce, 
to wit, from the city of Dayton, in the state of Ohio, to the city of New York, 
in the state of New York, in the Southern district of New York," eta 

It will be seen that this count follows substantially the language of 
the statute. 

[2] As I have said, it is elementary, where certain acts or things 
are denounced by a statute as constituting a crime or an offense, an 
indictment founded upon such statute, which follows substantially the 
language of the statute, is good. As indicated, I find that in this case 
the indictment follows substantially the language of the statute, and 
in that view of the case the indictment is good. 

[3] It is urged, however, by the defendant, that the indictment is 
defective, in that it fails to allege that the intent of the defendant to 
subject the girl to debauchery was consummated by the commission 
of a specific act of prostitution or debauchery on the part of the girl, 
Annie Planner, the subject of the interstate commerce. But the 
statute does not make that an element of the offense. Congress had 
in mind the purpose to prevent the abuse of interstate commerce by 
the transportation therein of a woman or girl for prostitution or other 
immoral purposes. Of course, the power of Congress over interstate 
commerce is plenary. This act was passed in pursuance of this power 
of Congress to regulate interstate commerce, and by this act Congress 
regulated commerce, so far as this particular case is concerned, by 
prohibiting the transportation in interstate commerce of a woman or 
girl for immoral ptu^poses. It is not necessary in an indictment for 
violation of this statute to go beycmd the language or purpose of the 
stathte. The purpose was to prevent the transportation of women and 
girls for immoral purposes, and the language of the statute goes no 
further than that. The act does not require the government's plead- 
ing to charge that the woman or girl, transported in violation of this 
law, was actually subjected to debauchery, or that she did actually 
engage in prostitution. It may be observed, however, though not per- 
tinent to the decision of the question here submitted, that debauchery 
or prostitution generally follows from the transportation of women 
and girls, where they are transported in interstate commerce for im- 
moral purposes. 

The demurrer^ therefore, is overruled, and the order will be entered 
accordingly. 
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CLIFFORD y. OAK VALLEY MILLS 00. 

(District Court, D. Massachusetta January 21, 1916.) 

No. 626. 

1. Bankbuptct ^=s>326 — Claims — Right to Set Off Mutual Claucs. 

The bankrupt was engaged in manufacturing woolen cloth, and had- 
been recelTing wool from defendant and making it into cloth for a price 
per yard which included all usual manufacturing costs and a profit, to be 
paid on delivery. It sometimes developed that the goods were not salable 
as first quality, because the manufacturing was imperfect, and a reduc- 
tion in the price was (diarged back against the bankrupt In November, 
1913, taking these countercharges into account, defendant had overpaid 
the bankrupt over $7,000, and a demand note for the amount overpaid 
was taken. Beginning January 1, 1914, a new arrangement was made, 
whereby only 80 per cent of the manufacturing charge was paid when 
the goods were delivered ; 20 per cent being reserved against the counter- 
charges for Imperfect work. In May, 1914, the bankrupt Informed de- 
fendant that it was not able to continue operating its plant, and defend- 
ant ran the mill on a rental basis to work out its own stock in process,, 
after which the mill was shut down, and in July an adjudication in 
bankruptcy was made. Held that, under Bankr. Act July 1, 1898, c. 541, 
{ 68a, 30 Stat. 565 (Comp. St 1913, S 9652), defendant was entitled to apply 
on its note sums due to the bankrupt out of the reserved amounts and 
sums due for work done by the bankrupt on the stock in process turned 
over to defendant, since the determination of the amount due the 
bankrupt when made would relate back to the adjudication, even though 
the bankrupt's claim was regarded as not due until the settlement of the 
accounts had been completed, and each party therefore had a provable 
claim against the other. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. i 514; Dec. 
Dig. «=>326.] 

2. Bankruptcy ^=»326 — Claims — Right to Set Off Mutual Claims. 

The rent which defendant agreed to pay for the use of the mill to run 
out the stock in process, not being a debt created for the puri)ose of set- 
off, stood upon the same footing as the other sums due the bankrupt, and 
defendant was entitled to set it off and apply it on the note. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. { 514; Dec 
Dig. «=>326.] 

In Equity. Suit by Philip G. ClifFord, trustee in bankruptcy of the 
Somerset Woolen Company, against the Oak Valley Mills Company. 
Bill dismissed. 

Robert Hale, of Portland, Me., for plaintiff. 
Albert Fuller, of Taunton, Mass., for defendant 

MORTON, District Judge. This is a suit in equity by the plain- 
tiff, as trustee in bankruptcy of the Somerset Woolen Company, to 
recover certain sums alleged to be due to the bankrupt from the de- 
fendant, which the latter claims the right to retain and apply on in- 
debtedness due to it from the bankrupt. 

[1,2] The Somerset Woolen Company was adjudicated bankrupt 
in voluntary proceedings on July 3, 1914. It had, for about 10 years 
prior to its failure, been engaged in the business of manufacturing 
woolen cloths. From 1904 to 1909 it had operated on its own raw 
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^tock. Beginning in 1909, Mr. Lancey, who with his brother were 
its principal stockholders, entered the employment of Mr. Lovering, 
owner of the Oak Valley Mills. The Somerset Company from that 
time on largely ceased to manufacture its own raw material. Instead 
of doing so, it received wool belonging to the Oak Valley Company, 
which it made into cloth for that company. For doing this work it 
was paid by the yard ; the price fixed including all usual manufac- 
turing costs and a profit. 

Up to January 1, 1914, the Somerset Company was paid by the 
Oak Valley Company the full manufacturing charge for each lot of 
•cloth when the cloth was delivered. It not infrequently developed 
later, when the goods came to be sold, that the manufacturing had 
been imperfectly done, and that the goods were not, therefore, salable 
as first quality. In such cases a large reduction had to be made in the 
price of the goods, and this was charged back by the Oak Valley Com- 
pany against the Somerset Company. In November, 1913, the Oak 
Valley Company discovered that, taking these countercharges into ac- 
-count, it had overpaid the Somerset Company $7,506.71, and a demand 
note for that amount, dated November 1, 1913, was given by the Somer- 
set Company to the defendant. 

Beginning January 1, 1914, the two companies made a new arrange- 
ment covering future payments, which was, in substance, that the Oak 
Valley Company, instead of paying the Somerset Company the entire 
manufacturing charge when the goods were shipped out, should only 
pay 80 per cent, thereof, reserving 20 per cent, of each bill against 
such countercharges for imperfect work on the goods covered thereby, 
as might arise when the goods were marketed. This arrangement con- 
tinued until some time in May, 1914, when the bankrupt informed the 
Oak Valley Company that it was no longer able to continue the oper- 
ation of its plant, and arranged with the latter company to take over 
and run the mill on a rental basis, in order to work out its own stock 
in process. When that had been done, the mill was shut down, and 
the dealings between the two companies ended. The wages of the 
operatives due from the bankrupt when it ceased to operate its mill 
remain unpaid. The wool in process of manufacture at the time 
when the bankrupt suspended operations was turned over as it lay to 
the Oak Valley Company. On some of it a good deal of work had 
been done. 

No payments or settlements have been made on account of the re- 
served 20 per cent, since the new arrangement went into effect. The 
Oak Valley Company cannot yet determine how much thereof will be 
required to meet its countercharges. If there shall be a surplus, the 
Oak Valley Company claims the right to apply it in reduction of its 
claim against the bankrupt on the note. The trustee contends that so 
much of the 20 per cent, as is not required for the countercharges must 
be paid over to him, and that the proposed application of it by the 
Oak Valley Company would be a voidable preference. In view of the 
small amount of property in the estate, the parties have, by agreement, 
refrained from the expense of stating the accoamt, pending a decision 
by tlie court as to their rights. 
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At the time of the bankruptcy (July 3, 1914) the situation between 
the Somerset Woolen Company and the Oak Valley Mills Company 
was, in brief, that the former was indebted to the latter in the sum 
of $7,506.71 and interest upon the note, which, of course, was provable ; 
and the Woolen Company had a claim against the Oak Valley Com- 
pany for such balances of the 20 per cent as should not be required 
to meet countercharges for poor work. This latter claim was, of course, 
founded upon a contract; the amount of it was not then known and 
is not as yet established. The determination thereof, when made, will 
relate back to the adjudication ; and this is so, even though the claim 
of the Woolen Company be regarded as not due until the settlement 
of the accounts shall have been completed. Ex parte Prescott, 1 Atk. 
230; Aldrich v. Campbell, 4 Gray (Mass.) 284; Bemis v. Smith, 10 
Mete. (Mass.) 194; Demmon v. Bank, S Cush. (Mass.) 194; Bigelow 
V. Folger, 2 Mete. (Mass.) 255; Clarke v. Hawkins, 5 R. I. 219, 224; 
Marks v. Barker, 1 Wash. C. C. 178, Fed. Cas. No. 9096. It follows 
that, at the time in question, both the bankrupt and the defendant 
had claims against each other of such nature as to be provable in bank- 
ruptcy. The defendant's debt is not within the prohibition of section 
68b (2) ; no contention to that effect is made by the trustee. 

The right of set-oif given by section 68a is very broad ; the fact that 
the defendant's claim is for a liquidated amount upon a note, while the 
trustee's claim is for an unliquidated amount upon an open account, 
does not defeat it. Studley, Trustee, v. Boylston National Bank, 229 
U. S. 523, 33 Sup. Ct 806, 57 L. Ed. 1313. See, too, Cumberland 
Glass Mfg. Co. V. De Witt, 237 U. S. 447, 35 Sup. Ct. 636, 59 L. 
Ed. 1042, and especially the notes to Rose v. Hart, 2 Smith's Leading 
Cases (8th Am. Ed.) 308 et seq, in which the law as to set-off in 
bankruptcy is fully discussed. Upon the facts above stated, the de- 
fendant has the right to set off and apply upon its note against the 
bankrupt, whatever sums may become due from it to the bankrupt out 
of the reserved amounts and for work done on the stock in process, 
which was turned over. As to the rent amounting to $85, which the 
defendant agreed to pay to the bankrupt for the use of the mill to 
run out the stock in process, this credit arose in connection with the 
effort of the parties to extricate themselves from a somewhat difficult 
situation. It was not created for the purpose of set-off. I do not 
see that it stands upon any different footing from the other sums 
claimed by the trustee. The trustee does not contend that the total 
amount due to him equals the amount of the defendant's note. 

I give such of the requests for findings and rulings as are contained 
in, or are consistent with, the foregoing opinion ; the others I refuse. 
It follows that the bill must be dismissed ; but as the plaintiff is acting 
only in a representative capacity, and was justified by the defendant's 
conduct in submitting the matter to the court, the dismissal will be 
without costs. 
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In re HOWB et aL 

(District Court, D. Massachusetts. January 6, 1916.) 

No. 21677. 

Pabtnebship ^=s>20 — Cbxation of Pabtnebship bt Opebation of Law. 

« H. arranged to take over tbe management of a hotel, but was flnanr 
dally unable to purchase from the former owners of the hotel their 
right, under the rules of the city licensing board, to nominate the person 
to whom a liquor license should be issued. At his request P. bought the 
license and allowed H. to use It, upon paying interest on the cost price 
and with the understanding that he would sell it to H. whenever H. was 
able to pay such price. The license was issued in the name of P. and H., 
"doing business as H.," but P. had in fact no interest in the business and 
received no payments therefrom, except from the payments of interest 
He did not appear on its books as a partner, and no one extended credit 
to the hotel on the assumption that he was a partner, or in reliance on 
his name being on the license. Held, that he did not become a partner 
by operation of law, since a partnership arises in that way only where all 
the necessary incidents of one are found to exist, among which are a Joint 
adventure and a share or interest in the profits as profits. 

[Ed. Note.— For other cases, see Partnership, Cent Dig. J§ 6, 7; Dec 
Dig. «=»20.] 

In Bankruptcy. In the matter of Francis Howe and Arthur P. 
Pearce, alleged bankrupts. Petition dismissed. 

Barton & Harding, of Boston, Mass., for petitioning creditors. 
Henry D. Crowley, of Boston, Mass., for Pearce. 

MORTON, District Judge. The question presented is whether 
Pearce was a partner of Howe in the business of the Hotel Not- 
tingham, so as to make him responsible with Howe for its debts. 
Both Pearce and Howe deny that any such partnership existed. The 
facts are fully stated in the report of Mr. Referee Darling, to whom 
the case was referred to state the facts, and I shall only mention such 
of them as seem to me specially significant. I agree with and con- 
firm the referee's findings, except as I shall otherwise indicate. 

When Howe arranged to take over the hotel, he was confronted 
with the necessity of procuring a liquor license for it. The former 
owners (Gay Bros.) had had one. Owing to the fact that the number 
of such licenses which can be issued in the city of Boston is limited 
by law, and is less than the demand for them, the right to a liquor li- 
cense has a value apart from the license itself. The holder of a license 
is treated by the licensing board as having, generally speaking, a 
right to a renewal of it, as long as he properly conducts the business, 
or, if he does not wish a renewal, the right to sell the license ; i. e., to 
nominate the person to whom, if suitable, it will be issued by the 
licensing board upon the former holder's request. 

Gay Bros, valued this right in the liquor license at $12,000, and 
they were willing, upon receiving that sum, to nominate such person 
as might be satisfactory to Howe for it. Howe was not able himself 
to raise the money. He got Pearce to buy the license and allow him 
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to use it upon paying Pearce interest at 5 per cent, on the $12,000, 
which the license cost. Howe, of course, also paid the annual fee of 
$3,000 to the city of Boston. The license was Pearce's property, lent 
by him to Howe, as an act of friendship for use at the hotel, and with 
the understanding that he would sell it to Howe whenever the latter 
was able to pay him $12,000. It was issued in the name of Pearce 
& Howe, "doing business as Francis Howe." 

In the actual business carried on under the license, Pearce had, 
as the referee finds, no interest whatever, and he had no interest of 
any kind in any other part -of the business of the Hotel Nottingham. 
He had guaranteed the performance of the lease by Howe — i. e., the 
payment of the rent, etc.; but he did this, as the referee finds, 
without consideration, and as a further act of friendship to Howe, 
with whom he was on intimate terms. Pearce took no part in the 
management of the hotel, or of the liquor business connected with 
it. He did not appear on the books of the hotel as a partner, and the 
only pa3mients made to him from money received there were those for 
interest upon the sum which he had paid for the license. 

The referee finds: 

That "there is no evldeDce in this case that any one extended credit to the 
Hotel Nottingham on the assumption that Pearce was a partner, or that in 
giving credit any one relied on Pearce's name being on the license" (Referee's 
Report, p. 10), and that "there never was an intention on the part of either 
Pearce or Howe to become partners, and that in the absence of such intention 
only joint contribution and sharing in profits or losses could make them such" 
{Referee's Report, p. 17). 

The referee concludes: 

**! am satisfied that Pearce intended to be a backer only ; but, taking into 
aocotmt all the circumstances connected with the way in which this business 
and license of Gay Bros, was sold to these two parties and still kept together,** 
which were in substance as above stated, "I must hold that it was a joint 
enterprise, to which both Pearce and Howe made contributions. Pearce con- 
tributed a license worth $12,000, and at the time of the filing of the petition 
worth at least $16,000." (Referee's Report, p. 18.) "Even disregarding any 
profit by enhanced value, or the unsatisfactory accounting for the $10 per 
day items, which I am convinced may have been in some unexplained way, at 
least at the outset, connected vrtth this license transaction, I find enough to 
hold that there was a sharing in the profits of this business by Pearce, which, 
together with his contribution thereto, warrant the finding that he was in 
law a partner of Howe in this enterprise, and this notwithstanding the fact 
that the only evidence of any payments of money, or agreement to pay money, 
to Pearce, were the payments of the $50 per month carried as interest on the 
ledger. 

''If, however, I am in error as to the* legal effect of the license situation, 
and have given undue weight to the lack of agreement between the parties in 
this case, as taking it out of a class of cases like Estabrook v. Woods, in 
which it was possible to interpret a specific agreement, and, as to the party 
receiving a part of the profits of the business conducted by the other, it could 
be ascertained 'whether he has a share or interest in the profits as profits, or 
whether his interest in profits is merely a measure of his compensation for 
something that he does or furnishes under a contract' (Knowlton, G. J., Esta- 
brook V. Woods, infra), then I find there has been a failure on the part of the 
petitioners to sustain the burden of showing a partnership, and there is not 
evidence sufficient to warrant the finding that Pearce and Howe were part^ 
ners." (Referee's Report, pp. 19, 2e.) 
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At the time when Howe took over the Hotel Nottingham and started 
in business there, it is clear that Pearce had no interest in the general 
business of the hotel. He did not, at the outset, "contribute" a li- 
cense to a joint enterprise in which he was embarking with Howe. 
If the learned referee intended to find or rule to the contrary, it seems 
to me that he was plainly in error in so doing. As to the receipts from 
the business, Pearce had no right or interest in them as they accrued, 
whether they came from the rooms, from the restaurant, or from the 
bar ; they belonged to Howe, and to Howe alone. This I understand 
to have been found by the learned referee; but, whether found by 
him or not, it is clearly the fact. In view of it, the finding or ruling 
that there was a "sharing of profits" cannot, I think, be supported. 
No change in the relations between Pearce and Howe in the impor- 
tant particulars above referred to is found to have taken place after 
the beginning of the business. 

The question is to be determined in accordance with the law of 
Massachusetts. In Estabrook v. Woods, 192 Mass. 499, 78 N. E. 538, 
it was held, on facts at least as strong against the alleged partner as 
those here, that no partnership was created by operation of law. 
The learned referee was of opinion that Estabrook v. Woods was dis- 
tinguishable, because "in that case there was a written agreement clear- 
ly setting forth the relationship between the parties," which, being es- 
tablished, controlled and overthrew the natural inference of partner- 
ship which otherwise would have followed from the facts shown; 
while here, if I understand his distinction correctly, the parties, having 
co-operated in a business enterprise under the circumstances stated, 
and having failed to provide explicitly that they should not be part- 
ners, had therefore become so as a matter of law. But a partnership 
arises in that way only where all the necessary incidents of one are 
found to exist. Among those are a joint adventure, and "a share or 
interest in the profits as profits" by the person sought to be charged, 
neither of which existed in this case. 

It seems to me that the true relations of Pearce and Howe to each 
other and to the business in question are, upon the evidence and find- 
ings, sufficiently clear to be acted upon, and that Estabrook v. Woods 
is in point and is decisive. 

Considering that Pearce had no interest in any property used at the 
Hotel Nottingham, except the liquor license (as to which all that 
he did was to exercise his right of nomination to a license in favor 
of Howe for use there), that he had no right to the receipts of the busi- 
ness as they came in, nor to exercise any control over the general 
conduct of the hotel, and that he never intended to be a partner in 
the enterprise, it cannot be ruled as a matter of law that his relation 
to the business of the Hotel Nottingham was such as to constitute 
him by operation of law a partner therein. I therefore am of opinion 
that the alternative finding of the learned referee should be adopted 
and confirmed, and tliat as to Pearce the petition should be dismissed. 

As Howe was adjudicated on his voluntary petition filed on January 
6, 1915, this petition should be dismissed as to him also. 

Petition dismissed. 
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LB HOY V. HARTWIGK et at 

Plstrlct Court* B. D. Arkansas, W. D. February 23, 1916.) 

No. 5773. 

1. CoxTBTs ^=»328 — UNmsD States Courts — Jubisdiotion— Amount in Con- 
troversy. 

Onie amount claimed in the complaint determines the Jurisdiction of a 
federal court, unless it appears to a legal certainty from the face of the 
complaint that in no event can plaintiff recover an amount necessary 
to give the court jurisdiction, and that a part of the claim necessary to 
make up the Jurisdictional amount is, as a matter of fact, colorable and 
fictitious, and was inserted in bad faith to invoke the Jurisdiction of the 
court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. {§ 890-^96; Dec. 
Dig. 4=»32a] 

2- Courts ^=>S28 — United States Courts — ^Jurisdiction — ^Amount in Con- 
troversy. 

Where the amount claimed in a complaint would give a federal court 
Jurisdiction, the fact that upon the trial the amount recovered is less 
than the Jurisdictional amount does not defeat the court's Jurisdiction. 

[Ed. Note.— For other cases, seer Courts, Cent. Dig. |S 890-896; Dec. 
Dig. e=>328.] 

3. Courts ^=^328 — ^United States Courts — Jurisdiction — ^Amount in Con- 
troversy. 

In an action in a federal court in Arkansas on notes executed and pay- 
able in Texas, and containing a stipulation for attorney's fees if they 
were i^aced in the hands of an attorney for collection, or if suit was 
brought, plaintiff claimed that the law of Texas, under which such a 
stipulation was valid, must govern. Defendant contended that the lex fori 
controlled, under which such a provision will not be enforced. Held, 
that which law controlled, or whether the federal court must decide the 
Question for itself, r^ardless of the decisions of the highest court of 
either state, were important questions to be determined, and the right to 
recover the attorney's fee was therefore a matter in controversy, to be 
determined, if pleaded as a defense, and the amount of the attorney's 
fee must be included in making up the requisite Jurisdictional amount. 

[Ed. Note.— For other cases, seei Courts, Cent. Dig. |i 890-896; Dec. 
Dig. <e=s>32a] 

At Law. Action by A. R. Le Roy against M. H. Hartwick and oth- 
ers. On demurrer to the jurisdiction of the court. Demurrer over- 
ruled. 

This is an action on three notes, executed by the defendants on April 29, 1913, 
to one A. B. Holbert, a citizen of Iowa, and by him assigned, for value and 
before maturity, to the plaintiff, who is also a citizen of the state of Iowa. 
Each of the notes is for $967. All of them were executed in. the state of 
Texas, and made payable in that state. Bach note contains a stipulation to 
the effect that, "If not paid at maturity, and placed in the hands of an attorney 
for coUection, or suit is brought on them, the makers agree to pay an addi- 
tional sum of 10 per cent, as attorney's fees.** It is alleged in the complaint 
that by the laws of the state of Texas, as uniformly construed by the highest 
court of that state, such a provision for attorney's fees is valid and enforce- 
able in its courts ; that the defendants having failed to pay the notes at ma- 
turity, they were, in the state of Texas, placed in the hands of the attorney 
who instituted this proceeding for the purpose of collecting them ; that this 
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attorney is duly licensed to practice as such. Judgment Is asked for ^191, 
principal, and attorney's fees, and also interest and costs. 

The defendants demur to tlie jurisdiction of the court, claiming that it 
appears from the face of the complaint that the plaintiff can in no event t^ 
cover a Judgment for more than $2,901, exclusive of interest and costs, as 
it is the • settled law in the state of Arkansas that a contract for attorney's 
fees, in case of a suit to recover on a note, is against public policy and unen- 
forceable. 

William J. Berne, of Ft. Worth, Tex., for plaintiff. 
J. C. Clark, of Conway, Ark., for defendants. 

TRIEBER, District Judge (after stating the facts as above). [1,2] 
It is a well-established rule of law that the amount claimed in the 
complaint determines the jurisdiction of the national courts, unless 
it appears to a legal certainty from the face of the complaint that in 
no event can the plaintiff recover an amount necessary to give the 
court jurisdiction, and that a part of the claim necessary to make up 
the jurisdictional amount is as a matter of fact colorable and fictitious, 
and was inserted in bad faith to invoke the jurisdiction of the court. 
The fact that upon the trial the amount recovered is less than the sum 
necessary for tiie court's jurisdiction does not defeat it. Tinstman 
v. First Nat. Bank, 100 U. S. 6, 25 L. Ed. 530; Hilton v. Dickinson, 
108 U. S. 165, 2 Sup. Ct. 424, 27 L. Ed. 688; Smith v. Greenhow, 109 
U. S. 669, 671, 3 Sup. Ct. 421, 27 L. Ed. 1080; Barry v. Edmunds, 
116 U. S. 550, 566, 6 Sup. Ct 501, 29 L. Ed. 729; W^etmore v. Rymer, 
169 U. S. 115, 122, 18 Sup. Ct 293, 42 L. Ed, 682; Schunk v. Moline, 
Milburn & Stoddard Co., 147 U. S. 500, 13 Sup. Ct 416, 37 L. Ed. 
255; Put-in-Bay Waterworks Co. v. Ryan, 181 U. S. 409, 431, 21 
Sup. Ct 709, 45 L. Ed. 927; Smithers v. Smith, 204 U. S. 632, 642, 
27 Sup. Ct 297, 51 L. Ed. 656; Bank of Arapahoe v. David Bradley 
& Co., 72 Fed. 867, 19 C. C. A. 206; Hampton Stave Co. v. Gardner, 
154 Fed. 805, 83 C. C. A. 521. 

[3] Tested by this rule, is the claim for attorney's fees merely col- 
orable, for the purpose of conferring jurisdiction on this court, when 
without that claim the amount involved would be insufficient to au- 
thorize this court to assume it? On the part of the plaintiff the con- 
tention is that, the notes having been executed and made payable in 
the state of Texas, the law of that state must govern, and that it is 
the settled rule of law in that state, as established by an unbroken line 
of decisions of the Supreme Court of that state, that such a stipula- 
tion is valid and enforceable. On the other hand, the claim of the de- 
fendants is that the lex fori controls, and that the Supreme Court 
of the state of Arkansas has uniformly held that such a provision is 
a penalty, and that it is against the public policy of the state to en- 
force it, even if the notes were executed and made payable in a state 
where it is valid and enforceable. 

Whether the lex loci or the lex fori controls, or whether this court, 
being a national court, must decide the question for itself, regardless 
of the decisions of the highest court of either state, the point involved 
n9t being statutory, but one governed by the law merchant, are im- 
portant questions to be determined, and therefore clearly justiciable. 
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The authorities on the question whether such a stipulation is enforce- 
able are so conflicting that it is impossible to harmonize tliem. In a 
note to Raleigh County Bank v, Poteet (decided by the court of last 
resort of the state of West Virginia) 82 S. E. 332, in U R. A. 191 5B, 
928, these conflicting decisions are collected, and their utter irrecon- 
cilability shown. 

It is therefore beyond question that the right to recover an attor- 
ney's fee on these notes is *'a matter in controversy," to be determined 
if pleaded as a defense in the answer, and therefore must be computed 
in making up the requisite jurisdictional amount. This was expressly 
determined in Springstead v. Crawfordsville Bank, 231 U. S. 541, 34 
Sup. Ct. 195, 58 L. Ed. 354. That case rules this. Whether, when 
the issues are made up, there can be a recovery of the attorney's fees, 
cannot be decided now, as the only question before the court is that of 
jurisdiction. 

The demurrer to the jurisdiction of the court is overruled. 



CHIN TEUNG v. SKBFFINGTON, Immigration CJom'r, 

(District Court, D. Massachusetts. January 3, 1916^) 

No. 1095. 

L Aliens #s»32 — ^Deportation Pbooeedinos — Review of Decisions of Immi- 

ORATION AUTHOBITIES. 

The destination to which a Chinese person arriylng at Victoria, British 
Columbia, on June 18, 1913, and entering the United States surreptitious- 
ly in company with another Chinaman and under the guidance of two 
white men in March, 1914, should be deported, was for the immigration 
authorities to decide, and where their decision that he always intended 
to come to the United States by way of Canada, and should be deported 
to China, was not entirely unsupported by evidence, and was reached after 
a fair hearing, it was conclusive. 

[Ed. Note. — For other, cases, see Aliens, Cent. Dig. §{ 84, 92-95 ; Dec. 
Dig. <8=»32.] 

2. Aliens <s=»32 — Depobtation Pbocbedinos — Review of Decisions of Imhi- 
osATioN Authorities. 

In a habeas corpus proceeding by a Chinese person entering the country 
from Canada and ordered deported to China, evidence as to his residence 
- in Canada, not offered to the immigration authorities, was not available 
to support his contention that he should be deported to Canada. 

[Ed. Note.—- For other cases, see Aliens, Cent Dig. S§ 84, 92--95; Dec. 
Dig. €=:»32.] 

Habeas corpus by Chin Teung against Henry J. Skeffington, Com- 
missioner of Immigration. Writ discharged and petitioner remanded. 

Herbert F. Callahan, of Boston, Mass., for petitioner. 

Leo A. Rogers, Asst. U. S. Atty., of Boston, Mass., for respondent. 

MORTON, District Judge. Habeas corpus to the immigration com- 
missioner at Boston. The writ issued; and there was a hearing in 
open court upon the question of the petitioner's right to be discharged. 

The petitioner is a Chinaman. Deportation proceedings were in- 
stituted against him under the General Immigration Act (Act Feb. 20, 

^=»For otiier cases see same topic ft KEY-NUMBER in all Key-Numbered DigesU ft Indexes 
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1907, c. 1134, 34 Stat. 898), on the ground that he was an alien un- 
lawfully in the United States. After a hearing before the immigra- 
tion authorities he was ordered deported to China. He does not now 
contend that he was not accorded a fair hearing, nor that the entire 
order of deportation is illegal. He attacks only that part of it which 
specifies China as the place to which he shall be deported ; he contends 
that it should be Canada. 

It is clear that the petitioner arrived at Victoria, British Columbia,, 
from Hong Kong on June 18, 1913, under the name of Chin Den Soy. 
He paid a head tax of $500 and was duly admitted to Canada. On 
or about March 23, 1914, in company with another Chinaman, Wong 
Jin Bing, and under the guidance of two white men, he entered the 
United States surreptitiously in the vicinity of Buffalo, N. Y. The 
next morning he took train for Boston, and was arrested on deporta- 
tion proceedings soon after his arrival here. 

He testified at the hearing on the habeas corpus that during the 
nine months following his landing in Canada he had worked in various 
places in the Dominion, and that he intended when he landed to make 
Canada his place of residence, and left that country for tlie United 
States because he was unable to obtain work there. His testimony 
in the deportation proceedings was very different. Considered as a 
whole, it is, and was, so inconsistent and so manifestly false that any 
tribunal would be well warranted in refusing to find any disputed 
fact on it alone. The landing certificate issued by the Canadian au- 
thorities at Victoria shows that he at tliat time gave his destination as 
Winnepeg, Manitoba. This was the only evidence to corroborate his 
statement as to his alleged intention to remain in Canada. 

The immigration tribunals disregarded it, and upon the whole case 
believed that the petitioner had always intended to come to the United 
States, and had elected to do so by way of Canada. I cannot say that 
their conclusion was so entirely without foundation as to make it un- 
reasonable and arbitrary, like that in Moore v. Sisson, 206 Fed. 450, 
124 C. C. A. 356 (C. C. A., Second Circuit), on which the petitioner 
relies. In United States v. Ruiz, 203 ^Fed. 441, 121 C. C. A. 551, the 
alien was a citizen of the republic of Panama, from which he came 
to the United States, and it was therefore held on habeas corpus pro- 
ceedings that an order of deportation to Spain was illegal. On facts 
closely resembling those in this case, it has been held that an order 
of deportation to China would not be disturbed on habeas corpus 
proceedings. Ex parte Jung Sew (D. C.) 221 Fed. 500. 

[1,2] The destination to which deportation should be ordered was 
for the immigration authorities to decide. Lewis v. Frick, 233 U. S. 
291, 34 Sup. Ct. 488, 58 L. Ed. 967. As they have done so after a 
fair hearing, and their decision is not entirely unsupported by evi- 
dence, it is conclusive. The petitioner's counsel suggested at the argu- 
ment that corroborative evidence as to the residence in Canada could 
be obtained, although at considerable expense, and would be submitted, 
if deemed admissible. It was not oflfered to the immigration tribunals. 
I do not, therefore, see how it would assist the petitioner here. 

Writ discharged. 

Petitioner remanded. 
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KLUG V. MARTINSBUBG POWER CO. 
(District Court, N. D. West Virginia, February 9, 1916.) 

COUBTS €=»311 — ^JUBISDICTION — ^RlGHT OF ACTION BY FOBSION AdMINISTBATOB. 

There being no statute in West Virginia authorizing foreign administra- 
tors to sue, an administrator appointed in Pennsylvania cannot sue a resi- 
dent of West Virginia In a federal court sitting in West Virginia by reason 
of diverse citizenship, as, independent of statute, an administrator's pow- 
ers do not extend beyond the limit of the state of his appointment, and 
his control over the estate of his decedent is limited to such property as 
Is in the state of his appointment. 

[Ed. Note.— For other cases, see Courts, Cent Dig. i 858; Dec Dig. 
<8=»311.] 

At Law. Action by Frank Klug, administrator of C. W. Tinne- 
meyer, deceased, against the Martinsburg Power Company. On plea 
in abatement. Plea sustained, and case dismissed. 

Frank J. Schuck and S. A. Williams, both of Wheeling, W. Va., for 
plaintiff. 

Martin & Seibert, of Martinsburg, W, Va., for defendant 

DAYTON, District Judge. Klug, a citizen and resident of Pennsyl- 
vania, has in that state qualified as administrator of Tinnemeyer, de- 
ceased, and as such administrator, under such qualification, has insti- 
tuted this suit in this court for damages, alleging his decedent to have 
met his death by reason of defendant's negligence while in the employ 
of the Pittsburg Transformer Company, a Pennsylvania corporation, 
when the latter company sent him to do certain contract work upon 
defendant's plant in this state, and he was engaged in doing such 
work. 

A plea in abatement has been filed, raising the single question 
whether in the federal court in this state such nonresident adminis- 
trator can institute and maintain such action against a resident in- 
dividual or corporation of this state by reason of adverse citizenship. 
I think it very clear that he cannot under the rulings made by the Su- 
preme Court in Vaughan v. Northup, 15 Pet. 1, 10 L. Ed. 639, Aspden 
v. Nixon, 4 How. 467, 11 L. Ed. 1059, Stacy v. Thrasher, 6 How. 44, 
12 L. Ed. 337, Hill v. Tucker, 13 How. 458, 467, 14 L. Ed. 223, 
Johnson v. Powers, 139 U. S. 156, 11 Sup. Ct. 525, 35 L. Ed. 112, 
Lawrence v. Nelson, 143 U. S. 215, 222, 12 Sup. Ct 440, 36 L. Ed. 
130, Reynolds v. Stockton, 140 U. S. 254, 272, 11 Sup. Ct 773, 35 
L. Ed. 464, Overby v. Gordon, 177 U. S. 214, 20 Sup. Ct 603, 44 L. ' 
Ed. 741, Brown v. Fletcher, 210 U. S. 82, 28 Sup. Ct. 702, 52 L. Ed. 
966, and IngersoU v. Coram, 211 U. S. 335, 362, 29 Sup. Ct. 92, 53 
L. Ed. 208, et seq., which establish the rule at common law, independent 
of a state statute, to be that the powers of an administrator do not 
extend beyond the limit of the state of his appointment. His control 
over the estate of his decedent is limited to such property as is in tlie 
state of his appointment, and no judgment against an administrator in 
one state is binding upon an ancillary administrator and the assets in 
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his hands of the same decedent in another state. It is true that some 
of the states by statute have authorized foreign administrators to sue 
in their courts. West Virginia has no such statute and adheres 
strictly to the common-law rule as held by Crumlish's Adm'r v. Shenan- 
doah Valley Ry. Co., 40 W. Va. 627, 650, 22 S. E. 90, and Oney v. 
Ferguson, 41 W. Va. 568, 23 S. E. 710. The same is true in Virginia. 
Fugate V. Moore, 86 Va. 1045, 11 S. E. 1063, 19 Am. St. Rep. 926. 

It follows, therefore, that this plea must be sustained, and the case 
be dismissed without prejudice to any suit brought by a qualified repre- 
sentative in this state appointed, or who may be appointed, to admin- 
ister the estate of Tihnemeyer. 



STEWART T. BOSTON ft M. R. R. 

(District Court, D. New Hampshire. February 24, 1916.) 

No. 171, 

Nkw Trial ^ss>71 — Gbounds — ^Wbioht of Evidence. 

In an action for personal injuries, a verdict for defendant would not be 
set aside, though regarded by the District Judge as wrong, where there 
was a substantial conflict in the evidence, and the Jury could reasonably 
have found for defendant. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. {{ 144, 145; Dec 
Dig. <d=s>71.] 

At Law. Action by Thomas Stewart against the Boston & Maine 
Railroad. Verdict for defendant, which plaintiff moves to set aside. 
Motion denied. 

Hollis & Murchie, of Concord, N. H., for plaintiff. 
Streeter, Demond, Woodworth & Sulloway, of Concord, N. H., for 
defendant. 

ALDRICH, District Judge. This case was tried by jury. The 
plaintiff claimed that his foot was caught between the rail and plank- 
ing of the Boston & Maine Railroad track in the city of Manchester, 
and that he was unable to extricate himself; that he gave an outcry 
and a warning to a train which was approaching at a low rate of 
speed; that the railroad people were careless in not discovering him 
and stopping ; and that they ran over him and cut off both feet The 
railroad claimed that the man's foot was not caught in the rail, but 
that he was standing beside the track and that he was struck by the 
moving train; that he was careless, and that the railroad was not 
careless. 

There was a conflict in the evidence upon the question as to how 
the thing happened. The jury found for the defendant, and, in order 
to make that finding, the jury must have accepted the defendant's 
theory. 

The plaintiff seasonably moved to set aside the verdict on the ground 
that it was against the evidence or the weight of the evidence, and 
upon the ground of newly discovered evidence. 

^=»For other cases see same topic ft KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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I felt at the time the verdict was rendered that the plaintiffs claim as 
to how the injury occurred was the correct one, and that the verdict 
should have been the other way. Yet there was a substantial conflict 
in the evidence, and reckoning witnesses by numbers I can see that the 
jury could reasonably enough have found for the defendant. So there 
is nothing under the doctrine of preponderance of evidence or weight 
of evidence which would warrant me in disturbing the verdict on that 
ground, and while I think the finding was wrong, I find nothing to 
justify me in granting the motion to set the verdict aside. 

An additional ground urged for setting aside the verdict is newly 
discovered evidence. 

Proofs of the newly discovered evidence are presented in the form 
of affidavits. I am going to do, perhaps, what is an unusual thing, 
decline to decide this question as a question of fact and say what 
the probable effect of the new evidence would be upon a new trial, 
and rule as a matter of law that the newly discovered evidence is not 
of sufficient potentiality to warrant an order granting a new trial. I 
do this for the purpose of giving the plaintiff an opportunity to raise 
questions for the Circuit Court of Appeals, if under the circumstances 
it can become a question of law. 



In re HEREFORD. 

(District Court, S. D. West Virginia. January, 1916.) 

No. 822. 

MosTGAOES ^s»169 — ^PBioBrrncs — ^Notice. 

A debtor was requested by one of his creditors to make a statement 
of bis financial condition* He informed the credit man of said creditor 
that he liad given his brother a mortgage to secure a debt due him. T.» 
an employ^ of the L. Co., another creditor, was present, but was charged 
with no specific duties as to the debtor's account, and subsequently had 
no recollection regarding the debtor's statement respecting the mortgage. 
Thereafter the debtor gave the L. Co. a trust deed to secure a debt due it. 
T. had nothing to do with the transaction, and at that time was not an 
agent or employ^ of the L. Co. Held, that the L. Co. was not (diarged 
with notice of the mortgage given by the debtor to his brother. 

[Bd. Note.— For other cases, see Mortgages, Cent Dig. SS 386-388 ; Dec. 
Dig. «ss>169.] 

In Bankruptcy. In the matter of J. R. Hereford, bankrupt. Upon 
certificate for review of the action of the referee in reference to the 
respective priorities of two trust deeds. Order affirmed. 

Murray Briggs and Henry S. Cato, both of Charleston, W. Va., for 
petitioner. 
Berkeley Minor, Jr., of Charleston, W. Va., for Lewis-Hubbard Co. 

KELLER, District Judge. The certificate of the referee, W. G. 
Mathews, Esq., quite fully and clearly explains the question at issue 
and the contentions of the respective parties in relation thereto, and 

^s^For oUier casw fee same topic ft KET-N UMBER in all Key-Numbered Digests ft Indexes 



Digitized by 



Google. 



•864 229 FEDBBAL BBPOETBB 

it will be unnecessary to refer, except in one or two matters, to the 
testimony before the referee, which is returned .with the certificate. 

It appears tiiat J. R. Hereford, the bankrupt, in September, 1913, 
was requested by Claude Sullivan, credit man for Hubbard Grocery 
Company, to call at his office to make a statement of his financial con- 
dition. Mr. Hereford did so call, and Mr. Sullivan, apparently of his 
own volition, called Mr. W. h. Tabscott, an employe of Lewis, Hub- 
bard & Co., another wholesale grocery corporation, to be present; 
Mr. Hereford being a customer of both concerns. 

It appears beyond doubt that at this conference Mr. Hereford in- 
formed Mr. Sullivan that he owed his brother, C. D. Hereford, $2,- 
2OO, secured by mortgage on real estate. Mr. Tabscott made no mem- 
orandum of any of the information communicated by J. R. Hereford, 
and when he testified had no recollection of having known that a 
deed of trust or mortgage was mentioned in the statement. Mr. Tab- 
scott, it appears, had been charged with no specific duties in relation 
to the Hereford account, was present almost incidentally, and had no 
recollection in regard to the item of information commtmicated to Mr. 
Sullivan in regard to the C. D. Hereford "mortgage" or trust deed. 
He not only had nothing to do with the transaction resulting in the 
giving of the trust deed to secure Lewis, Hubbard & Co. in the sum 
of $5,642.16, but was not at the time an agent or employe of the cor- 
poration. 

Had Mr. Tabscott been an agent of the corporation in the negotia- 
tions resulting in the deed of trust of April 30, 1914, and had then 
forgotten (if he had ever known) the information conveyed to Mr. 
Sullivan by J. R. Hereford in September, 1913, the corporation would 
not be charged with notice ; otherwise, if such information was pres- 
ent in his mind at the time of the transaction. 4 Thompson on Cor- 
porations, § 5200. To the same effect, see 2 Thompson on Corpora- 
tions, § 1647. 

Upon the whole case I conclude that the referee was correct in this 
order of December 7, 1915, and in his findings as set out in his cer- 
tificate, and in view of the facts with reference to the amount of as- 
sets of this estate it becomes unnecessary to consider, the otherwise 
very important matter raised by the petition of W. D. Guyer, trus- 
tee in bankruptcy, as to the alleged invalidity of the C. D. Hereford 
deed of trust as against general creditors. 

The order of December 7, 1915, is affirmed in full. 
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HILLS V. JOSEPH. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1916.) 

No. 2613. 

L Exemptions ^=s>52 — Pbopebtt in Lieu of Specific Exeicptionb — "Othbb 
Pbopebtt." 

Rem. & Bal. Code Wash, f 563, exempts to each householder certain 
cattle, provisions and fuel for such householder and family for six months, 
and fe^ for such animals for six months, provided that, If the house- 
holder shall not possess or shall not desire to retain the animals named, 
he may select from his property and retain other property not exceeding 
1250 in value. Held that, while the Supreme Court of Washington, ap- 
plying the rule of ejusdem generis, has construed the words "other 
property" as not including money on hand or due the householder from 
a tlilr4 person, a householder not possessing or not desiring to retain the 
enumerated animals was entitled to select in lieu thereof merchandise 
from his stock in trade, not exceeding the prescribed value, and was not 
limited to the selection of other animate property. 

[Ed. Note. — For other cases, see Exemptions, Cent Dig. § 40; Dec. Dig. 
€=»52. 

For other definitions, see Words and Phrases, First and Second Series, 
Other.] 

2. Statutes ^s»194 — Consteuction — "Ejusdem Genesis." 

The rule of "ejusdem generis" is that where special words are used, 
followed by words of more general import, the general words are to be 
limited to things of the same kind as are described by the special words, 
unless an intention may be found to extend their meaning. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. g 272; Dec. Dig. 
€=»194. 

For other definitions, see Words and Phrases, First and Second Series, 
Ejusdem Generis.] 

8. Exemptions ^=5>4 — Statutobt Pbovisions — Libebal Constbuction. 

Statutes creating or giving the right of exemption to a debtor are sub- 
ject to the rule of liberal construction, and are generally subject to the 
most liberal construction which the courts can possibly give them. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dig. { 4 ; Dec. Dig. 

Gilbert, Circuit Judge, dissenting. 

Petition to Revise Order of the District Court of the United States 
for the Northern Division of the Western District of Washington; 
Jeremiah Neterer, Judge. 

In the matter of Max Joseph, doing business as the Workmen's 
Clothing Store, bankrupt. On petition by S. T. Hills, trustee, to re- 
vise an order setting aside certain exempt property to the bankrupt. 
Affirmed. 

Cassius E. Gates, of Seattle, Wash., and Louis A. Merrick, of Ev- 
erett, Wash., for petitioner. 

S. A. Bostvvick and J. Y. Kennedy, both of Everett, Wash., for re- 
spondent. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

^=»For other coses see same topic & KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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RUDKIN, District Judge. [1] This is a petition to revise an or- 
der of the District Court setting aside certain exempt property to a 
bankrupt. The question presented by the petition is one of law only, 
namely, the proper construction of subdivision 4 of section 563, Rem. 
& Bal. Code of Washington, which exempts : 

'To each householder, two cows, with their calves, five swine, two stands 
of bees, thirty-six domestic fowls, and provisions and fuel for the com- 
fortable maintenance of such householder and family for six months, also 
feed for such animals for six months: Provided, that in case such house- 
holder shaU not possess or shall not desire to retain the animals above named, 
he may select from his property and retain other property not to exceed two 
hundred and fifty dollars, coin, in value/' 

The particular question presented under this, statute is: May a 
householder select merchandise from his stock in trade, not exceeding 
$250, coin, in value, where he does not possess or does not desire 
to retain the animals there enumerated ? The following state and fed- 
eral cases are cited in support of the claim that he may not : Carter 
V. Davis, 6 Wash. 327, 33 Pac. 833 ; United States Fidelity, etc., Co- 
V. Hollenshead, 51 Wash. 326, 98 Pac. 749; In re Gerber, 186 Fed. 
693, 108 C. C. A. 511; In re Scheier (D. C.) 188 Fed. 745; Cred- 
itors' Collection Ass'n v. Bisbee, 80 Wash. 358, 141 Pac. 886. 

There seems to have been some misapprehension in later cases in 
the state court, as well as in the federal courts, as to what was actually 
determined in the case of Carter v. Davis. The principal question 
there decided was that the property of a debtor who leaves the state 
with intent to defraud his creditors is not exempt from execution or 
attachment under the express provisions of the state statute. Section 
57, Rem. & Bal. Code. In the course of the opinion, however, the 
court used the following language with reference to subdivision 3 of 
the section now under consideration: 

"The claim to tMs $250, in the hands of the sheriff, is manifestly unfound- 
ed in law. The section of the statute referred to authorizes the selection of 
'other household goods, utensils and furniture/ and prescribes the method and 
by whom such property may be selected, but confers no right to retain or select 
other property of a different character, in lieu of that authorized to be select- 
ed and retained." 

A mere reference to subdivision 3 will show why the claim to the 
$250 was manifestly unfounded in law, and why other property could 
not be selected in lieu of the household goods, utensils, and furniture. 
Subdivision 3 exempts: 

'*To each householder, one bed and bedding, and one additional bed and 
bedding for each additional member of the family, and other household 
goods and utensils and furniture not exceeding five hundred dollars, coin, in 
value." 

It will thus be observed that subdivision 3 exempts specific prop- 
erty only, and allows no exemptions in lieu thereof, in case the house- 
holder does not possess or does not desire to retain the beds and 
bedding, household goods, utensils, and furniture. It is manifest, 
therefore, that the householder could not select other property, like 
or unlike, in lieu of the household goods, utensils and furniture, and 
that is what the court meant, and all it meant, when it said the house- 
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holder had no right to retain or select other property of a diiferent 
character. 

The same misapprehension has arisen over the decision in Re 
Scheier. The opinion in that case was written by the writer of this 
opinion. The court there simply held that a partner could not claim 
exemptions out of partnership property, and that money could not 
be claimed in lieu of provisions and fuel and feed for animals under 
subdivision 4. The reason for that ruling is obvious. Subdivision 
4 exempts provisions and fuel and feed for animals, but allows no 
exemptions in lieu thereof in property of like kind or of a different 
kind. In that respect the case is similar to Carter v. Davis. 

The only point decided in United States Fidelity, etc., Co. v. Hollens- 
head was that the exemption claim came too late. It is a significant 
fact, however, that while in that case the householder was claiming 
money in lieu of the animals enumerated in subdivision 4, there is 
not the slightest intimation in the opinion of the court, written by 
Mr. Justice Chadwick, that the claim was unfounded in law if timely 
made. 

In In re Gerber this court held, as in the Hollenshead Case, that the 
claim to the personal property was not timely made under the Bank- 
ruptcy Act and the General Orders in Bankruptcy. The court, how- 
ever, in the course of the opinion, quoted from Carter v. Davis, supra, 
and said: 

"If, as the court there held, the right given by the Washington statute 
to select 'other household goods, utensilfl and furniture,' in cases provided for, 
was confined to other property of the same kind, and conferred no right to 
retain or select other property of a different character in lieu of that author- 
ised to be selected and retained, it would seem to foUovr necessarily that the 
same construction must be given to like proyisions contained in subdivision 4, 
i 563, Bern. & BaL Ck>de." 

[2] We have sufficiently shown that the question of what was like 
property or what was not like property was not involved in the Carter 
Case. The above statement was therefore somewhat inaccurate as to 
what was decided in the Carter Case ; but it was nevertheless a cor- 
rect statement of the law, as appears from the recent decision of the 
Supreme Court in Creditors' Collection Ass'n v. Bisbee. In the latter 
case it was held that a householder could not claim money or a debt 
due from the Northern Pacific Railway Company in lieu of the ani- 
mals enmnerated in subdivision 4. In the course of its opinion, and 
as a reason for its conclusion, the court said : 

•Tlie words 'other property,' appearing in the proviso of subdivision 4, can 
refer only to other property of a like nature to that specifically mentioned, 
under a weU-known rule of statutory construction. To hold that money faUs 
within the phrase 'other property' is to do violence to the rule of ejusdem 
generis'' (citing Carter v. Davis, In re Gerber, In re Scheie?, and other cases). 

That decision is of course binding upon this court to the extent that 
money on hand, or money due the householder from a third person, 
cannot be selected in lieu of the animals enumerated in subdivision 4; 
but it still leaves open the question as to what is property of like na- 
ture and what is the meaning of the rule of ejusdem generis as ap- 
plied to this statute. The petitioner contends that the householder 
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In the Gerbcr Case a bankrupt sought to retain $250 in money in 
lieu of the property specified in subdivision 4. This court, after re^ 
ferring to the decision in the case of Carter v. Davis, 6 Wash. 327, 
33 Pac. 833, as suggestive of the proper construction of subdivision 
4, although the construction of subdivision 3 only was involved in that 
case, said: 

"If, as the court there held, the right given by the Washington statute to 
select 'other household goods, utensils and Tumiture,' In cases provided for. 
Was confined to other property of the same kind, and conferred no right to 
retain or select other property of a different character in Ueu of that author- 
ized to be selected and retained. It would seem to follow necessarily that the 
same cpnstructlon must be given to like provisions contained in subdivision 4." 

Carter v. Davis, it may be admitted, is not a precedent for the deci- 
sion of this case, for it involves a construction of subdivision 3, the 
laiiguage of which is different from that of subdivision 4. 

Conceding, however, that what was* said by the Supreme Court in 
Creditors' Collection Ass'n v. Bisbee as to the true construction of 
the statute is obiter, and that the only question actually decided in that 
case is whether money is such "other property" as may be selected in 
lieu of the live stock designated, the language of the decision is never- 
theless, I think, indicative of the construction which should be given 
to tlie statute. In that statute, subdivisions 3 and 4 make provision 
for exemption of two distinct classes of personal property. In sub- 
division 3 the householder is given the right to claim as exempt his 
household furniture to the value of $500. In subdivision 4 he is given 
tTie right to claim as exempt certain specified live stock, bees, and 
fowls. Under a familiar rule of construction the proviso authorizing 
him to substitute other property for the precise property so designated 
should be held to include like property only, such, for instance, as 
horses, mules, oxen, sheep, goats, ducks, geese, or pigeons, and not 
to property which is entirely unlike and distinct from the property 
enumerated in the subdivision, such as the stock of merchandise which 
a householder may own. In 36 Cyc. 1120, it is said: 

"The words *other,' or 'any other/ following an enumeration of particular 
classes, are therefore to be read as 'other such like,* and to include only others 
of like kind or character." 

And in 21 Am. & £ng. Enc. of Law, 1012, it is said : 

"Where general words follow particular ones, the rule is to construe the for- 
mer as applicable to persons or things ejusdem generis. This rule, which is 
aometimes called Lord Tenterden's rule, has been stated, as to the word 'other,' 
thus: * Where a statute or other document enumerates several classes of per- 
sons or things, and Immediately following and classed with such enumeration 
the clause embraces "other" persons or things, the word "otlier" will generally 
be read as "other such like,'' so that persons or things therein comprised may 
be read as ejusdem generis with, and not of a quality superior to or different 
from, those specifically enumerated.' " 

Both text-writers add the qualification, which in its application to 
this case I have not overlooked, that in all cases of the interpretation 
of written instruments the question is one of intention, and that the 
xtile of ejusdem generis is not an inflexible rule, but is to be applied 
as an aid to ascertain the legislative intent 



Digitized by 



Google 



HILI^ y. JOSEPH 871 

It is said that a different intention should be imputed to the Leg- 
islature from the fact that the statute, unless the exemption is con- 
strued to include all kinds of property, will deprive more than 60 
per cent, of the householders of the state of the benefit of subdivision 
4. This argrument is based on the assumption that it was the inten- 
tion of the Legislature in enacting subdivision 4 to create a substan^ 
tially uniform exemption to all householders of the state. That 
assumption, I submit, is absolutely groundless. The exemption stat- 
utes of the state may be searched in vain for evidence that the Legis- 
lature intended to provide for uniform or equal exemptions to all 
classes of persons. The contrary intention is apparent Thus sub- 
division 5 allows to a farmer, in addition to all the benefits of subdi- 
visions 3 and 4: 

"One span of horses or mules, wltii bamess, or two yoke of oxen, with 
yokes and chains, and one wagon ; also farming utensils actually used about 
the farm, not exceeding in value five hundred dollars in coin ; also one hun- 
dred and fifty bushels of wheat, one hundred and fifty bushels of oats or 
barley, fifty bushels of potatoes, ten bushels of com, ten bushels of peas, and 
ten bushels of onions for seeding purposes." 

Other subdivisions make various exemptions for persons engaged 
in certain named trades and professions, but no mention is made of 
persons engaged in mercantile pursuits. Subdivision 4, even as the 
majority of this court construe it, results in inequality of exemption. 
If the householder have the animals specified, he must claim them as 
exempt He has no option to take other property in place of them. 
Again, if he selects the; animals as exempt, he is allowed to claim as 
exempt "also feed for such animals for six months," in case he has 
the feed. If he has it not, he is allowed no equivalent of the value of 
the feed, although that value may at times be greater than the value 
of the animals. 

Again, it must tax judicial ingenuity to discover a reason why a 
stock of merchandise is *'such other prop>erty" and money is not. If 
it was the intention of the Legislature, in enacting subdivision 4, to 
grant to all householders a general exemption of personal property 
of any kind or description except money, to the value of $250, I am 
tmable to see why the Legislature did not say so, or why pains were 
taken to enumerate the numbers and kinds of living animals which 
are mentioned as within the permitted exemption. A case in point is 
Brooks v. Cook, 44 Mich. 617, 7 N. W. 216, 38 Am. Rep. 282. In 
Alabama y. Montague, 117 U. S. 602, 6 Sup. Ct. 911, 29 L. Ed. 1000, 
it was said: 

"While the company is thus specific in its description of the subjects of the 
mortgage, enumerating with great particularity its land grant from Congress, 
its telegraph Unes and ofiQces, its machine shops, and its coal mines, it is 
quite unreasonable to suppose that the company would have been thus need- 
lessly minute in its description of the property couTeyed, enumerating with 
great particularity the four or five classes of property, mostly real estate, 
which were intended to pass, if it had also intended that the three words, 'aU 
other property,' should stand for everything in the four states which the com- 
pany owned, and espedaUy all its lands." 
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KEMMERBR v. MIDI^ND OIL & DRILLING C50. 
(Circuit CJourt of Appeals, Eighth Circuit. December 21, 1915.) 

No. 4075. 

1. Indians ^s»16 — ^Lbasb of Lands — Subsequeni? Lease of Mining Riqhts. 

Even in the absence of statute the owner of land in fee who has leased 
the surface without reservation has the right to drill through the sur- 
face for oil or gas, and may convey that right by lease to another ; but 
as to Indian lands coming within Its scope such right! is reinforced by 
Act May 27, 1908, c. 199, § 2, 35 Stat 312, which provides that "leases 
of restricted lands for oil, gas or other mining purposes, leases of re- 
stricted homesteads for more than one year, and leases of restricted 
lands for periods of more than five years, may be made, with the approv« 
al of the Secretary of the Interior," the effect of which is to make a 
severance of the oil and gas right from the surface. 

[Ed. Note. — For other cases, see Indians, Cent. IMg. f 45; Dec. Dig. 
«=»16.] 

2. Injunction ^=>135, 161 — Pbeliminaby Injunction — Discretion of Court. 

The granting or dissolution of an interlocutory injunction rests in 
the sound Judicial discretion of the court of original jurisdiction, and one 
of the rules with reference to the granting of such Injunctions is that 
the court will take Into consideration the amount of damage which the 
plaintiff will sustain If an injunction be not granted, and the amount 
which defendant will sustain if it be granted, although such considera- 
tions can have no weight, if the rights of one of the parties are clear and 
indisputable. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. §§ 304, 347 ; Dec 
Dig. <®=»135, 161.] 

3. Injunction ^=»161 — ^Dissolution of Temporary Injunction — Dlscretioit 

OF Court. 

In a suit by the lessee of land for agricultural purposes to enjoin a sub- 
sequent lessee of the oil and gas rights from drilling a well on the 
premises, it was within the discretion of the court to dissolve a tem- 
porary injunction previously granted, where it appeared from the show- 
ing made that the injury to complainant's rights from the drilling of 
such well would be trifling. 

[Ed. Note.—For other cases, see Injunction, Cent. Dig. i 347; Dec. 
Dig. <@=»161.] 

Sanborn, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit in equity by O. Kemmerer against the Midland Oil & Drilling 
Company. From an order dissolving an interlocutory injunction, com- 
plainant appeals. Affirmed. 

J. A. Tillotson, of Nowata, Okl. (Tillotson & Elliott and A. C. 
Hough, all of Nowata, Okl., on the brief), for appellant. 

James C. Denton, of Muskogee, Okl. (W. A. Chase, of Nowata, 
Old., on the brief), for appellee. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. [1] John S. Woodard, a Cherokee In- 
dian, leased, by written instrument dated December 26, 1911, and ap- 

^ss>Tor other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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proved by the Secretary of the Interior under date of December 19, 
1912, to O. Kemmerer 40 acres of land for five years, beginning on 
January 1, 1913, for $50 a year, being $2 per acre for the east 20 
acres and 50 cents per acre for the west 20 acres. This instrument 
was duly filed for record on January 21, 1913. This lease is headed 
"Agricultural Lease," and recites that it is executed "under and in 
accordance with the provisions of existing law and the rules and 
regulations prescribed by the Secretary of the Interior relative to 
agricultural leases on restricted lands of allottees of the Five Civilized 
Tribes." It is stipulated in said lease that "the lessee agrees * * * 
to work and farm said premises in a good husbandlike manner." 
Seven times the petition refers to the lease as an "agricultural lease." 
On November 6, 1912, said John S. Woodard made a lease to the 
Midland Oil & Drilling Company for 10 years of all the oil deposits 
and natural gas in or under the same land leased by "agricultural 
lease" to Kemmerer. This lease was filed for record with the super- 
intendent of Union Indian agency the 6th day of December, 1912, and 
before the lease to Kemmerer was approved by the Secretary of the 
Interior. It was filed for approval February 18, 1913, and was ap- 
proved by the Secretary of the Interior April 9, 1913. Both these 
leases were executed in pursuance of the authority conferred by the 
act of May 27, 1908, which, so far as material, is as follows : 

"That leases of restricted lands for oil, gas or other mining purposes, leas- 
es of restricted homesteads for more than one year, and leases of restricted 
lands for periods of more than five years, may be made, with the approval of 
the Secretary of the Interior, under rules and regulations provided by the 
Secretary of the Interior, and not otherwise." 35 Stat 812. 

Shortly after approval by the Secretary of the Interior of the ag- 
ricultural lease to Kemmerer, he took possession of the tract under 
the same. The 40 acres in question was then fenced, but had no 
buildings thereon. The east 20 acres was then broken out and under 
cultivation, but the west 20 acres was still in prairie grass. About 
June 6, 1913, the Midland Oil & Drilling Company entered upon the 
northwest corner of the 40 — ^that is, upon the land in prairie grass — 
took possession of about one-half acre, installed a drilling machine, 
and commenced to drill for oil and gas. It is expressly stipulated that 
the Oil Company has used only such portion of the surface as was 
necessary to properly develop said land for oil and gas. This suit 
was brought by Kemmerer against the Oil Company in the district 
court of the county of Nowata to enjoin the prosecution of drilling 
by the Oil Company and a temporary injunction was granted in the 
state court. The case was then removed to the United States District 
Court for the Eastern District of Oklahoma. Several orders were 
there made as to the temporary injunction, which was finally dissolved, 
and the plaintiff appeals. 

It is settled law that the right to excavate coal under the surface 
of land is a corporeal hereditament. Lillibridge v. Lackawanna Coal 
Co., 143 Pa. 293, 22 Atl. 1035, 13 L. R. A. 627, 24 Am. St. Rep. 544. 
It is equally well settled that in a fugitive article like oil or gas the 
right to bore or mine for it is an incorporeal hereditament Priddy 
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V. Thompson, 123 C. C. A. 277, 204 Fed. 955. In the latter case we 
held an action of ejectment would not lie to recover an incorporeal 
hereditament, but it does not follow that an action of injunction will 
lie to prevent exploration by the owner of such incorporesJ right. 

The petition fairly shows that the defendant had been in possession 
of the northwest corner of the land in question and boring for oil and 
gas for nearly a week when this suit was brought. It seems to be 
settled that the original owner of the fee to land owns from the clouds 
to the center of the earth; that he can plat and subdivide the sur- 
face of the earth within his own boundaries substantially according* 
to his will and pleasure is beyond question; in other words, he can 
by vertical planes subdivide his property as he chooses. In like man- 
mer he may subdivide his property by as many horizontal planes as 
he may see fit, either above or beneath the surface of the earth. The 
writer well remembers when the owner of property adjacent to a 
large hotel was about to erect a building which would preclude all 
air and light from one side of the hotel. The city commenced con- 
demnation proceedings to take enough of his property for alley pur- 
poses to insure light and air to the hotel. To avoid condemnation 
proceedings the property owner conveyed his entire tract to the pro- 
prietor of the hotel, who conveyed back to him the lot below the sec- 
ond story windows and reserved the title from tiie top of the first 
story to the sky, thus asserting at least the power to divide the 
property by a horizontal plane about 20 feet above the ground. 

The most common illustration of the right to divide property by- 
horizontal planes as well as by vertical planes is of course found 
within the earth's crust. It is a common thing for the owner of a 
portion of the earth's crust to convey the coal or other mineral be- 
neath the surface, and thus the owner of the surface has parted with 
a stratum or strata in the midst of what was once his, and continues 
to own from the center of the earth to the bottom of the part sold 
and from the top of the part sold to the clouds, while the vendee owns 
the part conveyed. 

No case that we have found involves the right of the parties in 
case of a sale of a part of a stratum. Ordinarily the sale or leasing 
of a stratum beneath the surface by implication carries with it the 
right to the use of so much of the surface as may be actually nec- 
essary to mine from the stratum conveyed. Cases directly in point 
with this one are very rare. 

In Rend v. Venture Oil Co. (C. C.) 48 Fed. 248, a temporary in- 
junction was sought by the owner of a coal mine to restrain the sink- 
ing of an oil and gas well through it where at the particular |rface 
where the well was being sunk the coal had been mined, except suf- 
ficient of it to furnish the necessary support to the surface above. 
It seems to have been assumed in that case either that the defendant 
had an implied right to go through the coal mine, or at least that 
the owner of the coal mine must show that there would be danger 
of explosion or the like in the mine from escaping gas. This last 
would not be true unless there was a general right to go down through 
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the coal mine by the oil company. This case was decided in Novem- 
ber, 1891. 

The next case, and one more nearly in point, is Chartiers Block 
Coal Co. V. Mellon, 152 Pa. 286, 25 Atl. 597, 18 I^. R. A. 702, 34 
Am. St. Rep. 645. That case was decided in January, 1893. The 
court was divided upon some questions four to three. It was unani- 
mously agreed, however, that where the owner of an entire tract leas- 
ed or sold the coal beneath his tract, without any reservation of a right 
of way through the coal to explore for oil or gas or anything elsp, 
and when it was unlikely that either the owner of the surface or Ms 
vendee of the coal knew of the existence of oil or gas beneath the 
coal, and subsequently the owner of the surface leased the oil and gas 
privilege to a third person, who commenced to bore from the surface 
down through the coal in search of oil and gas, that the right of ac- 
cess to the oil and gas existed always, and in the absence of statute 
the owner of the coal could not rightfully procure a temporary injunc- 
tion to restrain the oil and gas lessee from boring through the coal. 
The difference between the members of the court was as to the extent 
of the powers of a court of equity and the necessity for legislation 
on the subject. 

On the same day, in Mansfield Coal & Coke Co. v. Mellon, 152 Pa; 
286, 25 Atl. 601, the Supreme Court of Pennsylvania followed the 
case of Chartier^ Block Coal Co. v. Mellon. In Telford et al. v. 
Jenning Producing Co., 121 C. C. A. 516, 203 Fed. 456, the case of 
Chartiers Block Coal Co. v. Mellon, supra, is cited and quoted from 
at length with approval. 

While the questions here involved have not often been considered 
the announcement in the Chartiers Block Coal Co. Case has never 
been questioned, so far as we can ascertain, in the more than 22 years 
since its annoimcement. If these cases are correct, there can be no 
doubt that the decision of the court below was correct, because if 
the grant of a right in the subsurface necessarily implies the right of 
access, and if the grant of the first stratum below the surface neces- 
sarily implies a right to penetrate that stratum by the grantor or his 
lessee in reaching a stratum below, even where such right has not 
been reserved, then the same right of access exists as against the owner 
of the surface and in favor of the owner or lessee of a stratum below, 
even though no such right was reserved in a lease made of the surface. 

II. This point is strengthened in this case by tlie federal statute 
heretofore referred to. It is provided in section 2 of the act of May 
27, 1908(35 Stats. 312): 

''That leases of restricted lands for oil, gag or other mining purposes, 
leases of restricted homesteads for more than one year, and leases of re- 
stricted lands for periods of more than five years, may be made, with the 
approval of the Secretary of the Interior." 

By thus expressly authorizing, with the approval of the Secretary 
of the Interior, the leasing of ttie oil and gas right in what was for- 
merly Indian Territory, Congress itself made a severance of the oil 
and gas right from the surface, and of necessity authorized access to 
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the oil and gas, and this more than three years before the lease to the 
plaintiff was even executed by the Indian allottee, and more than four 
years before his lease was approved by the Secretary of the Interior, 

III. The land taken was a part of l5ie unbroken prairie. This was 
leased to plaintiff at 50 cents per acre cash and 40 cents per acre on 
the 1st day of January of each year thereafter for five years. The 
defendant took possession of one-half an acre. There is nothing to 
indicate this half acre was of more or less rental value than the aver- 
age, or than the plaintiff had agreed to pay. Presumptively the one- 
half acre was worth 25 cents a year, or $1.25 for the entire period of 
the lease. He now seeks, upon this trifling investmwit of 45 or per- 
haps 65 cents, and his promise to pay 20 cents a year for three or 
four more years, and his promise to pay not to exceed a total of $1.25, 
to obstruct the exploration of this land for oil and gas imtil the ex- 
piration of his lease. In the meantime it appears there were three 
wells adjacent to the land, which were sucking out the oil and gas be- 
neath this land, perhaps to the total loss of the chief value of this land 
to the Indian. It is very questionable whether over so small a matter 
to the plaintiflf the law would concern itself at all. "De minimis non 
curat lex." 

[2, 3] IV. It was said in American Grain Separator Co. v. Twin 
City Separator Co., 120 C. C. A. 644, 648, 202 Fed. 202, 206, that: 

''The granting or dissolution of an Interlocutory Injunction rests In the 
sound judicial discretion of the court of ortglnal Jurisdiction, and, where that 
court has not departed from the rules and principles of equity established 
for Its guidance, Its orders in this regard may not be reversed by the appellate 
court without clear proof that It abused Its discretion. The question Is not 
whether or not the appellate court would have made or would make the order. 
It Is to the discretion of the trial court, not to that of the appellate court, 
that the law has Intrusted the power to grant or dissolve such an Injunction, 
and the question here Is: Does the proof clearly establish an abuse of that 
discretion by the court below? Fireball Gas Tank & Illuminating CJo. v. 
Commercial Acetylene CJo., 198 Fed. 650, 653 [117 O. O. A. 354] ; Massie t. 
Buck, 128 Fed. 27, 31. 62 O. C. A. 535, 539; Love v. Atdilson, T. & S, F. Ry. 
Co., 185 Fed. 321, 330, 107 C. O. A. 403 ; High on Injunctions (4th Ed.) § 1696; 
Hlgglnson v. Chicago B. & Q. R, R. Co., 102 Fed. 197. 199, 42 O. C. A. 254, 
256 ; Interurban Ry. & Terminal Co. v. Westlnghouse E. & Mfg. Co., 186 Fed. 
166, 170. 108 C. C. A. 298. 302; Kerr v. City of New Orleans, 61 C. C. A. 
450, 454, 126 Fed. 920, 924; Thompson v. Nelson, 18 C. C. A. 137, 138, 71 Fed. 
339, 340; Socl6t6 Anonyme Bu Filtre Chamberland Sys. Pasteur v. Allen, 33 
C. C. A. 282, 285, 90 Fed. 815, 818; Murray v. Bender, 48 C. C. A. 555, 550, 
109 Fed. 585, 589; U. S. Gramophone Co. v. Seaman, 51 C. C. A. 419, 423, 113 
Fed. 745, 749." 

That opinion was by Sanborn, Presiding Judge, and was again ap- 
proved by him in the case of Magruder v. Belle Fourche Valley Wa- 
ter Users' Association, 133 C. C. A. 524, 219 Fed. 72. 

One of the rules with reference to the granting of a temporary 
injunction is that the court will take into consideration the amount 
of damage which the plaintiff will sustain if an injunction be not 
granted and the amount which the defendant will sustain if it be 
granted. Of course such considerations can have no weight if the 
rights of one of the parties are clear and indisputable, but under the 
facts of this case we entertain no doubt that the District Court was 
well within its discretion when it dissolved the injunction in this case. 
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It follows that for all of the reasons assigned in this opmion the 
action of the District Court in dissolving the injunction must be af- 
firmed. 

SANBORN, Circuit Judge (dissenting). While the value of the 
property which is the subject of this litigation is not large, and the 
amount of damage which is being inflicted upon the plaintiff is ap- 
parently small, the controlling questions of law which it presents seem 
to me to be of general and public interest, and the decision of them 
by the majority, if that decision should pass into precedent, cannot 
fail to have far-reaching and lasting effects upon the property and 
upon the value of the property of many who are not parties to this 
lawsuit. The main question in the case is : May the owner of a tract 
of land, who has leased it for years without any reservation, restric- 
tion, or exceptions to a lessee who has taken possession thereof under 
a lease, vest in a second lessee by a subsequent lease of the right to 
take oil or gas from the land, or by any other subsequent grant or 
lease, the right to deprive the first lessee of his right to the exclusive 
possession of every part of the surface of and of the land itself dur- 
ing the term of his prior lease? The majority answer this question 
m the affirmative. It seems to me that it should be answered in the 
negative. 

The leases in controversy took effect when they were respectively 
approved by the Secretary. Before the dates of those approvals they 
were respectively ineflfective. Hence, in legal effect, Woodard, the 
owner of the land, leased it to Kemmerer on December 14, 1912, and, 
after Kenmierer had taken possession under his lease of the land 
which was already inclosed by a fence, and on April 9, 1913, Woodard 
leased to the Midland Oil & Drilling Company the oil and gas deposits 
in the land and so much of the surface thereof as should be reason- 
ably — 

"necessary to carry on the work of prospecting for, extracting, piping, storing, 
and removing such oil and, natural gas, also the right to obtain from wells 
or other sources, by means of pipe lines or otherwise, a sufficient supply of 
water to carry on said operations." 

The subsequent lessee on June 6, 1913, over the protest of the first 
lessee, entered upon about half an acre of the land, placed a Star 
drilling rig thereon, and commenced to drill for oil and gas therewith. 
The majority are of the opinion that the lessor of this subsequent lease 
lawfully vested in the subsequent lessee a right to the exclusive pos- 
session and use of the half acre tract which it has seized, a right which 
is superior to the right to the exclusive possession thereof which the 
lessor had previously granted to the first lessee. If this conclusion 
be right, it necessarily follows that the lessor by the subsequent lease 
vested in the second lessee a right superior to that of the first lessee 
to the exclusive possession and use of every part of the surface of 
this land which then was or should thereafter become necessary to 
enable the second lessee to prospect for, extract, pipe, store, and re- 
move the oil or gas it might find therein, to sink wells for water there- 
in, and to pipe it in order to carry on its operations, and, if all the 
surface be or should become necessary for these purposes, then he 
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took that from his first lessee, and vested in the second lessee the 
right to the exclusive possession of all the surface of the land previ- 
ously leased to Kemmerer. It seems to me that the decision ought 
to be that by the first lease the absolute right to the exclusive posses- 
sion of the entire tract of land to the exclusive possession of every 
inch of its surface and of every other part of it was vested in the 
first lessee, and that thereafter the lessor had no right or power to 
revoke any part of his grant, or to vest in the second lessee any right 
whatever to interfere with or disturb the first lessee's exclusive pos- 
session of every part of the surface of the land, much less to evict 
him from it, or from any part of it. The following principles of law 
and facts converge with compelling power to force my mind to this 
conclusion : 

It is true that the words "Agricultural Lease" are printed at the 
head of the first lease, and that tfiat lease is repeatedly called an agri- 
cultural lease by the parties and their counsel in this proceeding, and 
that the words "Oil and Gas Mining Lease" are printed at the head 
of the second lease, and it is so called. But neither of these terms 
appears in any of the stipulations or covenants contained in either 
of the leases, and their legal effect must be deduced, not from the 
names printed at their heads, or applied to them, but from the written 
agreements which the leases contain and which the parties deliberately 
signed when they executed the writings. The controlling parts of the 
lease to Kemmerer are: 

"The lessor doth hereby let and lease unto the said lessee the lands and 
premises described as follows, to wit: W. % of the S. B. % of the S. W. %, 
and the N. % of the S. W. % of the S. W. % of section 4, township 25, range 
17 east, and containing 40 acres, more or less, for tha period beginning oa 
the 1st day of January, 1913, fully to be completed and ended on the 31st 
day of December, 1917, subject to the conditions hereinafter provided for. 
The said lessee, in consideration of said premises as above set forth, cove- 
nants and agrees with the lessor to pay said lessor, as rental for the same» 
the snm of two hundred and fifty dollars, * * * to keep said premises 
in good repair, to work and farm said premises in a good husbandlike 
manner, * • • and to turn the same over at the expiration of this lease in 
as good condition as they now are, the usnal wear, inevitable accidental and 
loss by fire excepted. ♦ ♦ • The covenants and agreements hereinbefore 
mentioned shall extend to and be binding upon the heirs, assigns, executors 
and administrators of the parties to this lease." 

This lease contains no restrictions to agricultural, mining, or any 
other purpose ; no exceptions ; no reservations. It was a lease, not of ^ 
the surface only, nor of any stratum only, but of the lands and prera- * 
ises described in it. It was a lease, not of the right to the possession 
and use of the premises for farming, or for any other single purpose 
only ; but it was a lease of the entire lands and premises described for 
the term of years specified in the lease, and in my opinion its legal 
effect was to vest in the lessee the right to the exclusive possession of 
every part of the entire surface of the land and premises and of the 
land itself described therein during the full term of the lease, and to 
assure that exclusive possession by the implied covenant of quiet en- 
joyment of the lessor to the effect that the lessee paying the rent should 
peaceably and quietly have, hold, and enjoy the possession of every 
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part of the premises for the term mentioned. It vested in the lessee 
an estate for years, and it divested the lessor of all right to the posses- 
sion or control of every part of the surface of the premises and of the 
preVnises themselves until the expiration of the lease and left him 
nothing but the reversion. The books upon examination seem to me 
to demonstrate these conclusions and to illustrate the jealousy with 
which the courts guard this right of a lessee for years to the exclusive 
possession of the premises leased to him. 

"The legal understanding of a lease for years is a contract for the 
possession of land for a determinate period with the recompense of 
rent/* said the Supreme Court in United States v. Gratiot, 14 Pet. 
526, 538, 10 L. Ed. 573, cited in Raynolds v. Hanna (C. C.) 55 Fed. 
783, 800; Pelton v. Minah Consolidated Min. Co., 11 Mont. 283, 28 
Pac. 310, 311. And this was such a lease. "It is obvious that in prin- 
ciple the right of a lessee is the same as that of the purchaser in fee," 
said the Supreme Court in Waskey v. Chambers, 224 U. S. at 564, 565, 
32 Sup. Ct 597, 598 [56 L. Ed. 885, Ann. Cas. 1913D, 998]. "A 
lease is a contract between the lessor and lessee, vesting in the latter 
a right to the possession of the land for a term of years. * * * It 
becomes an estate when it takes effect in possession." Tiedemann on 
Real Property, § 538. Such an estate vested in Kemmerer when he 
took possession under his lease. "And as soon as a lessee shall have 
entered under a written lease the lessor is so effectually divested of the 
possession that he cannot maintain trespass against a stranger who 
should enter and cut trees upon the premises, although the tenant him- 
self is restricted from cutting them (Greber v. Kleckner, 2 Pa. 289, 
291), though, had he excepted them in his lease, he might have main- 
tained trespass for cutting them (Schermerhom v. Buell, 4 Denio [N. 
Y.]) 422, 423; Van Rensselaer v. Van Rensselaer, 9 Johns. 377). In 
the former case the tenant might have trespass for the cutting of the 
trees if done by a stranger, and the owner of the inheritance trover for 
the value of them. Burnett v. Thompson, 51 N. C. 210, 213. But the 
lessor would have no right to enter upon the premises, although the 
lessee should have actually left and abandoned possession of the same. 
Shannon v. Burr, 1 Hilton, 39." 1 Washburn on Real Property, 497, 
498. If by a lease for years a lessor is so effectually divested of the 
right of possession that he cannot maintain trespass for trees cut by a 
stranger which the lessee is restricted by the lease from cutting, the 
lessor in this case certainly could not lawfully deprive, or empower 
another to deprive, the prior lessee of the exclusive possession of any 
part of the surface, or of any other part of the land leased. 

A lessee can maintain trespass against his landlord for forcibly 
breaking arid entering the leased premises during the term. Barney- 
castle V. Walker, 92 N. C. 198. He may recover damages for wrong- 
ful dispossession by his landlord. Miller v. Uhlman (D. C.) 198 Fed. 
233, 241, 242. A demise of premises in possession of lessees tmder a 
prior valid lease is void. It is neither effectual lawfully to disturb the 
prior lessees in possession or lawfully to evict them. Post v. Martens, 
25 N, Y. Super. Ct 437, 439. 
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Again, the entry upon and interference with the exclusive possession 
of Kemmerer by the lessor, or by the Midland Oil Company claiming 
under him, by a subsequent lease, was wrongful and without justifica- 
tion because it was a breach of the lessor's implied covenant of quiet 
enjoyment with Kemmerer which runs with the land and to which the 
Midland Oil Company's claims are subject. The law implies from the 
use in a lease of the word '*let" or the word "lease" a covenant with 
the lessee for the latter's quiet enjoyment of the premises leased 
against the lessor and against all claiming under him. Duncklee v. 
Webber, 151 Mass. 408, 24 N. E. 1082; Owens v. Wight (C. C.) 18 
Fed. 865; Playter v. Cunningham, 21 Cal. 229, 233; Hart v. Windsor, 
12 M. & W. 68, 85; Lanigan v. Kille, 97 Pa. 120, 125, 39 Am. Rep. 
797; Maule v. Ashmead, 20 Pa. 482, 484; Ross v. Dysart, 33 Pa. 452, 
453; Maeder v. City of Carondelet, 26 Mo. 112, 114, 115; Hamilton 
v. Wright's AdmV, 28 Mo. 199, 205, 206; Wade v. Halligan, 16 III. 
507, 511; Abrams v. Watson, 59 Ala. 524; Pickett v. Ferguson, 45 
Ark. 177, 199, 55 Am. Rep. 545 ; Field v. Herrick, 10 111. App. 591 ; 
Avery v. Dougherty, 102 Ind. 443, 2 N. E. 123, 125, 52 Am. Rep. 680 ; 
City of New York v. Mabie, 13 N. Y. 151, 154, 64 Am. Dec. 538; Ed- 
wards V. Perkins, 7 Or. 149; Steel v. Frick, 56 Pa. 172, 174. This 
covenant of quiet enjoyment runs with the land. Shelton v. Codman, 
57 Mass. (3 Cush.) 318. And the lease to Kemmerer contains an ex- 
press contract that it shall do so. The stream cannot rise higher than 
its source, the subsequent lessee has no better right to disturb the ex- 
clusive possession of the first lessee than the lessor has, and the lessor 
is liable upon his covenant of quiet enjoyment for any interference au- 
thorized by him by his subsequent lessees with the exclusive possession 
of the first lessee. Sherman v. Williams, 113 Mass. 481, 485, 18 Am. 
Rep. 522; Baugher v. Wilkins, 16 Md. 35, ^7 Am. Dec. 279. Where a 
landlord makes a lease to a third party of all or a portion of the prem- 
ises already by him leased to another, the acts of such third party 
within the terms of his lease are authorized by the landlord, and he is 
liable therefor. Conrad Seipp Brewing Co. v. Hart, 62 111. App. 212, 
217. 

In Duncklee v. Webber, 151 Mass. 408, 24 N. E. 1082, the Supreme 
Judicial Court of Massachusetts held that a lessor's covenant of quiet 
enjoyment was implied by law from an informal lease containing the 
names of the parties and reading : 

"I have leased to • • ♦ for the term ofl three years, paying therefor 
800 per annum, the rent to be payable monthly, on the 1st of each month." 

In Sherman v. Williams, 113 Mass. 481-485, 18 Am. Rep. 522, the 
defendants leased for 7 years and 6 montlis a certain brick building in 
Boston. At the time of the lease and thereafter the defendants named 
owned a strip of land, not under the building, but parallel with the 
side of the building, 10 inches wide and 27 feet and 6 inches long. 
The coving and eaves of the building extended out beyond the build- 
ing 10 inches and over a part of the strip a part of the way. The les- 
sors, after making the lease, gave to the owners of the land adjoining 
the strip permission to construct a party wall thereon, and they built 
such a wall, a part of which was upon the strip and under the eaves 
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of the leased building. The court held that the lease of the building 
was the lease of the land under the eaves; that the acts of the adjoin- 
ing owners in building a wall were the acts of the lessors, because they 
were done by their permission; that these acts deprived the plaintiffs 
of the exclusive possession of so much of the leased premises as the 
wall covered, and constituted a breach of the lessors' covenant of quiet 
enjoyment. 

In Case v. Minot, 158 Mass. 577, 585, 587, 33 N. E. 700, 22 L. R. A. 
536, the defendants leased to the plaintiffs for years the second, third, 
fourth, and fifth stories of the east half of their building. Subse- 
. quently they leased the entire building to one Jordan and another, sub- 
ject to the lease to the plaintiffs, and subject to one or two other leases 
of parts of the building. In this second lease they authorized Jordan 
to put in an electric apparatus and to build a chimney on the east side 
of the building upon land owned by the defendants which was not 
covered by the building. Jordan constructed the chimney, and when 
completed it obstructed somewhat the light and air in front of some 
of the windows in that part of the building leased to the plaintiffs. 
The lease contained no covenants. The Supreme Judicial Court of 
Massachusetts held that the defendants were liable for any interfer- 
ence or disturbance by their subsequent tenants of the plaintiffs' exclu- 
sive possession of the premises leased to them and of the light and air 
appurtenant thereto, and that the erection of the chimney by the subse- 
quent lessees with the permission of the lessors constituted a breach 
of their implied covenant of quiet possession. 

Where a tenant for years, after subletting to a third party and be- 
fore the underlease has expired, surrenders to the landlord, the latter 
is guilty of a trespass in entering upon the sublessee. Krider v. Ram- 
say, 79 N. C. 354. A removal by the lessor of fences enclosing the 
leased premises is a material disturbance of the rights of the lessee for 
which tihe lessor is liable in damages. Abrams v. Watson, 59 Ala. 524, 
and State v. Piper, 89 N. C. 551. In Levitzky v. Canning, 33 Cal. 299, 
306, 306, the defendant leased his building to the plaintiff for years. 
During the term he gave leave to a washerwoman without charge to 
use the roof of the building to hang clothes out to dry, and she did so. 
The court held that this was beyond all question a breach of the les~ 
sor's covenant of quiet enjoyment for which he was liable. 

If a lessor may not lawfully disturb the possession of his lessee for 
years of a building by permitting an adjoining owner to put a party 
wall on part of a 10-inch strip and in part under the eaves of the build- 
ing, or disturb the possession of the lessee for years of the second, 
third, fourth, and fifth stories of a building by permitting the subse- 
quent lessee of the entire building to erect a chimney obstructing in 
some degree the light to the windows leased to the first lessee, although 
on land not beneath the stories covered by that lease, or disturb the 
possession of his lessee by removing a fence upon the leased premises, 
or disturb the possession of his lessee of a building by subsequently 
permitting a washerwoman to dry her clothes on the roof of it, is it 
not reasonably clear that neither a lessor nor his subsequent lessee may 
lawfully disturb the possession of his prior lessee for years of an en- 
229 F.— 56 
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tire tract of land by leasing or entering upon a half acre, or any other 
part of the land, much less all of the surface of the tract which is or 
may become reasonably necessary to enable the subsequent lessee to 
prospect for, mine, store, and remove the gas within it? Other illus- 
trations of the application of the general rules of law which have been 
recited may be found in the authorities to which reference has been 
made above, but which have not been here reviewed at length. An ex- 
amination of these and other decisions has convinced that the follow- 
ing propositions of law are founded in reason and are established with- 
out dissent by the authorities : 

A lessee for years of a tract of land from the owner, without res- 
ervation, restriction, or exception, has the absolute right to the exclu- 
sive possession of every part of the surface and of every part of the 
land from the zenith to the nadir during the term of fiie lease. A 
stranger has no right to enter upon or in any way disturb the posses- 
sion of such a lessee without his consent, and if he does so the lessee 
may maintain a suit, against him for appropriate relief. Neither the 
lessor nor any one by his subsequent authority, grant, or lease, has any 
such right: (1) Because by the lessor's lease of the entire premises 
without exception or reservation he divests himself of all right to en- 
ter upon or to interfere in any way with the exclusive possession by 
the first lessee of every part of the surface of, and of every part of 
the entire, premises leased ; and (2) because the law implies from his 
use of the word "let," or the word "lease," or any similar word in his 
lease, his covenant with the lessee that the latter shall enjoy the quiet 
possession of the entire premises leased, free from any interference 
with or disturbance of his exclusive possession of every part thereof, 
either by the lessor or by any one claiming under him, and all subse- 
quent lessees take subject to this covenant which runs with the land. 
So it is that a lessor and those claiming under him have much less 
appearance of right to enter upon and occupy any part of the leased 
premises, or to interfere with or disturb the exclusive possession of 
the first lessee, than an entire stranger, for they have no better right 
than such stranger, and he is not bound by any covenant of quiet en- 
joyment or subject thereto. And because the lessee in the case at bar 
first leased for years the entire tract of land here in question and every 
part of it, and the lessee took possession of it under the lease before 
the lessor made the subsequent lease to the Midland Oil Company of 
the right to take and occupy the land for the purpose of prospecting 
for and removing oil and gas therefrom, my mind finds no way of 
escape which is to it either* logical or reasonable from the conclusion 
that neither the lessor nor the subsequent lessee has any right what- 
ever to enter upon or to occupy any part of the surface of the land 
first leased to Kemmerer, or any otlier part of that land, or to inter- 
fere with or disturb Kemmerer s exclusive possession thereof during 
the term of the lease. 

This conclusion has not been reached without a careful study and 
deliberate consideration of the argument and the authorities upon 
which the majority base their decision of the question under discus- 
sion; but they have not proved convincing, and they seem to me 
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to be inapplicable to the facts of this particular case. As I under- 
stand the argument it is substantially this: The original owner of 
a tract of land may subdivide it by horizontal planes and lease tlie 
stratum between two such planes to one party, and that between other 
planes to another, and the surface to another in the same way that 
the owner of a tall building may lease different stories to different ten- 
ants. The sale or leasing by such owner of coal or other mineral 
beneath the surface of the land is by implication a sale or lease of the 
right to use so much of the surface of the land as is reasonably neces- 
sary to enable the lessee to remove the coal or other mineral from 
the stratum beneath the surface in which it is found. Therefore the 
subsequent lease by the lessor in this case to the Midland Oil Com- 
pany of the right to enter upon and use so much of the surface of the 
land here in questicMi as should be necessary to prospect for and 
remove the oil and gas under it gave to the Midland Company a right 
to enter upon and use that surface which was superior to the right of 
Kcmmerer to whom this lessor had previously granted for a term 
of years the absolute right t» the exclusive possession of every part 
of the surface of, and of every other part of, the land. 

But to my mind the conclusion is neither the logical, the natural,, 
nor the reasonable result of the premises. Conceding that the original 
owner of a tall building, or of a tract of land, may subdivide it by 
horizontal planes, may convey, or mortgage, or lease the different 
stories of the building, or the different strata of the land, to different 
lessees, and that under such sales, or mortgages, or leases, the differ- 
ent lessees may have such implied rights against the owner and those 
subsequently claiming under him, to the use of the halls, exits, and 
entrances of the building, and to the use of the surface of the land as 
may be reasonably necessary to enable them to derive the intended 
benefits of their leases, it does not follow that an owner who has sold, 
or mortgaged, or leased for years his entire building, or his entire tract 
of land, to a lessee who has taken possession thereunder, can there- 
after, as against such lessee, lawfully subdivide, sell, mortgage, or 
lease any story or any part of the building, or any stratum or any 
part of the land, so as to take back to himself from the first lessee 
and to vest in the subsequent lessee any right to enter upon, use, dis- 
turb, or interfere with the right of the first lessee to the exclusive 
possession of the building or land leased and every part thereof. If 
the owner sells and conveys a building, and the grantee takes posses- 
sion thereof, the grantor cannot thereafter lawfully subdivide that 
building, or sell, mortgage, or lease any part of it, so as to give to the 
second grantee any right to any part of the property as against the 
first grantee. If the lessor in this case had had the power to alienate 
this land, and had sold and conveyed instead of letting and leasing it 
by the very description used in the lease to Kemmerer, he certainly 
could not thereafter have granted or leased any part of it, or any- 
thing in it, so as to have given his second grantee any right to the 
possession or use of any part of it, or of anything in it as against his 
first grantee. If he had mortgaged it, he could not subsequently, by 
leasing or selling the ore or the oil and gas in it, or the stratum in 
which these are or may be found, have deprived the mortgagee, or 
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empowered his grantee or subsequent mortgagee to deprive him, of his 
security, or of any part of it. 

One who takes a mining lease in the face of a prior mortgage by 
the lessors takes subject to the rights of the mortgagee, and must ac- 
count to him for the proceeds he derives from the mines. First Na- 
tional Bank V. G. V. B. Min. Co. (C. C.) 89 Fed. 449, 451. And by 
the same mark this lessor, by his lease to Kemmerer for years of the 
entire tract without restriction, exception, or reservation, granted to 
him the absolute right to the exclusive possession of every part of the 
surface and of every other part of the land during the term of the 
lease, and divested himself of all power and right as against Kem- 
merer to enter himself upon or to interfere with Kemmerer's exclusive 
possession of every part of the surface and of every other part of 
the land, and of all power and right by attempted subdivision, lease, 
grant, or permit subsequently to authorize the Midland Oil Company, 
or any otjier party, so to do during the term of Kemmerer's lease. 

It is not claimed that any authority has been discovered which di- 
rectly decides to the contrary, or which holds that the crucial question, 
May the owner of a tract of land, who has leased it for years without 
any restriction, or reservation, or exception, to a lessee who has taken 
possession of it under the lease, vest in a second lessee by a subsequent 
lease the right to take oil and gas from that land, or by any other sub- 
sequent grant, or lease, the right to deprive the first lessee of his right 
to the exclusive possession of every part of the surface of the tract 
during the term of his prior lease, should be answered in the affirma- 
tive. But Rend v. Venture Oil Co. (C. C.) 48 Fed. 248, Chartiers 
Block Coal Co. v. Mellon, 152 Pa. 286, 25 Atl. 597, 18 L. R. A. 702, 
34 Am. St. Rep. 645, Mansfield Coal & Coke Co. v. Mellon, 152 Pa. 
286, 25 Atl. 601, and Telford v. Jenning Producing Co., 121 C. C. A. 
516, 203 Fed. 456, are cited as cases tending toward support to such 
an answer. Bearing in mind that the facts in this case are a first lease 
for years of the entire tract of land, and every part of it, and pos- 
session of the lessee thereunder, against a lease thereafter made by 
the same lessor of the right to prospect for and take oil and gas from 
the land, and to enter upon, occupy, and use so much of the surface 
as should be necessary for that purpose against the prior right of the 
first lessee to the exclusive possession of every part of the land, let us 
apply to the opinions in these cases the familiar rules announced by 
Chief Justice Marshall that "an opinion in a particular case, founded 
on its special circumstances, is not applicable to cases under circum- 
stances essentially diflFerent" (Brooks v. Marbury, 24U. S. [11 Wheat.] 
78, 90, 6 L. Ed. 423) ; and "general expressions, in every opinion, are 
to be taken in connection with the case in which those expressions are 
used ; if they go beyond the case, they may be respected but ought not 
to control the judgment in a subsequent suit, when the very point is 
presented for decision" (Cohens v. Virginia, 19 U. S. [6 Wheat.] 264, 
398, 399, 5 L. Ed. 257) ;— and see how far they indicate that the ques- 
tion af issue should be answered in the affirmative. 

In Rend v. Venture Oil Company, which was decided in 1891, the 
owner of the land had first granted to Rend, the plaintiff, all the coal 
in the land and a perpetual right to use the underground entries ta 
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remove the coal mined therein, or any other coal for which the entries 
were convenient. Subsequently the owner, still owning the surface 
of the land and in its possession, granted to the Venture Oil Company 
permission to enter upon that surface and drill for oil and gas, and the 
company had done so and threatened to extend its well through the 
space where the coal had been into the land beneath. Rend had re- 
moved all the coal from this space years before, except some pillars 
left to support the surface, and had ceased active operations at that 
place. He asked the court to enjoin the Venture Company until the 
hearing from sinking its well through the space where the removed 
coal had been, and his request was denied by the court, because Rend 
failed to show a clear legal or equitable right to the exclusive posses- 
sion of this vacant space, and because he failed to show that any sub- 
stantial injury was likely to be inflicted upon him or upon his prop- 
erty before the final hearing of the case by permitting the casing of 
the well to pass through the space from which the coal had been re- 
moved. 

Two years later the cases of Chartiers Block Coal Co. v. Mellon, 
152 Pa, 286. 25 Atl. 597, 599, 18 L. R. A. 702, 34 Am. St. Rep. 645, 
and Mansfield Coal & Coke Co. v. Mellon, 152 Pa. 286, 25 Atl. 601, 
were decided by the Supreme Court of Pennsylvania. The latter 
case was not essentially different from the former, and no opinion 
was delivered in it. In the former the Block Coal Company, the plain- 
tiff, had purchased in 1881 of the owner of the land all the coal under 
it and the right to enter upon the surface of the land, to take into and 
place thereon any material it might desire to use in its mining op- 
erations, and the right to make and use entries to take and carry away 
the coal. In 1891 the owner of the land made leases thereof for oil 
and gas purposes, and one of the lessees was drilling and threatening 
to drill wells through the spaces where the coal had been, and in some 
places through some of the veins of coal still remaining in the land, 
in order to reach the oil and gas below. The Block Company sought 
an injunction. The trial court granted a preliminary injunction against 
the drilling of some of the wells, and refused to grant it against the 
drilling of others, and his decision was affirmed above by a divided 
court. The two judges who delivered opinions held that, as the owner 
of the land before he made any sale or lease of any of it, or of any 
minerals in it, owned it from the zenith to the nadir, and had the 
right of access to every part of it, he did not part with his right of 
access to the part beneath the coal by a sale of the coal in the land, 
and that by a subsequent lease he might grant this right of access to 
a lessee. Chief Justice Paxson placed this right of access through 
the coal sold on the groimd that a sale or lease of the coal did not con- 
vey the space in which it was found, but left that and a right of way 
through it in the owner of the land. He said : 

"Prior to the sale of the coal his estate, as already observed, reached from 
the heavens to the center of the earth. With the exception of the coal, his 
estate is still bounded by those limits. * • * The grantee of the coal owns 
the coal, but nothing else, save the right of access to it, and the right to take 
it away. Practically considered, the grant of the coal is the grant of the 
right to remove It. * * * It cannot be seriously contended that, after 
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the coal la removed, the owDer of the surface may not utilize the space It had 
occupied for his own purposes, either for shafts or wells, or to reach the 
underlying strata. The most that can be claimed is that, pending the re- 
moval, his right of access to the lower strata Is suspended. The position 
that the owner of the coal is also the owner of the hole from whidi it has 
been removed, and may forever prevent the surface owner from reaching tbe 
underlying strata, has no authority in reason, nor do I think in law. The 
right may be suspended during the operation of the removal of the coal to the 
extent of preventing any wanton interference with the coal mining, but for 
every necessary interference with it the surface owner must respond in 
damages. The owner of the coal must so enjoy his own rights as not to 
Interfere with the lawful exercise of the rights of others who may own the 
estate above and below him. The right of the surface owner to reach his 
estate below the coal exists at all times. The exercise of it may be more 
difficult at some times than at others, and attended with both trouble and 
expense. No one will deny the title of the surface owner to all that lies 
beneath the strata which he has sold. It is as much a part of his estate as 
the surface. If he is denied the means of access to if^ he is literally deprived 
of an estate which he has never parted with." 

In Telford v. Jenning Producing Company the plaintiffs agreed 
to procure and deliver to the defendant for $75 per acre an oil and 
gas lease of 262i^ acres of land, "together witli good and sufficient 
title." They procured such a lease from the owners of the land, but 
former owners had previously sold and conveyed tlie coal under SO 
acres of the land to a third party, and the defendant refused to take 
and pay for the oil and gas lease on the ground that on account of 
the previous sale of the coal the title was not good and sufficient. The 
court, citing and quoting from Chartiers Block Coal .Co. v. Mellon, 
held that the defendant was in no sense prejudiced by the sale of the 
coal, and that the lease tendered oifered him good title to the oil 
and gas and to the right of access to it through the space occupied 
by the coal. 

It seems clear that there is nothing in these decisions or in the 
opinions in them in any way tending to overthrow the long and firm- 
ly established principles sustained and illustrated by the decisions and 
text-books to which reference has been made, to the effect that neither 
a lessor nor his subsequent lessee can lawfully interfere with and 
disturb the exclusive possession of a prior lessee for years, without 
restriction, reservation, or exception, of an entire tract of land. They 
go no farther than to sustain the familiar principle that the sale and 
conveyance by the owner of a tract of land, while he still owns it 
and still has the right to the exclusive possession and use of the sur- 
face of it, of the coal in it or of the oil and gas in it, carries to the 
respective lessees, by implication, the right, as against the lessor and 
against each other, to such entry upon and use of the surface, and 
of the spaces containing the coal and the oil and gas, as shall be 
reasonably necessary to enable each of them to have access to and 
to remove the mineral granted to them. They do not hold that after 
an owner has sold and conveyed or mortgaged, or leased for years, 
a tract of land without restriction to any specific purpose, and without 
any reservation, he or his subsequent lessees or grantees for mining- 
purposes, or for any other purpose, may lawfully assail the title or 
disturb the possession of the prior grantee, mortgagee, or lessee. They 
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in no way challenge or deny these indisputable propositions: While 
one is the owner of a tract of land, he may separate it into different 
strata, and grant the right to one stratum to one party, and the right to 
another stratum to another party; but when he has parted with all 
his right and title to all of his tract he can no longer subdivide it, 
or grant any right in it. While one is the owner of the exclusive 
right to the possession of a tract of land, or even of the surface 
of it, he may grant by express lease, or by implication by means of 
mining leases, rights to the possession and use of parts of the surface 
of his tract. But the whole of the surface is greater than any of its 
parts and contains all of them, and after he has granted and cove- 
nanted to one by a lease for years tlie exclusive possession of the 
entire surface of a tract of land, or the exclusive possession of the 
entire tract, he cannot lawfully grant to another by express leases, 
or by implication by means of mining leases, or in any other way, any 
right to the possession of any part of the surface of that tract during 
the term of the lease. 

As careful a search of the authorities as I have been able to make 
has disclosed no decision or opinion wliich seems to me to contra- 
dict or to challenge this proposition, or to support an affirmative an- 
swer to the question at issue, and I am unable to bring my mind 
to consent to such an answer. The more the question has been studied 
the stronger has become my conviction that reason and indisputable 
authority sustain the position that the owner of a tract of land, who 
has leased it for years without any restriction, reservation, or ex- 
ception to a lessee who has taken possession of it under the lease, 
cannot vest in a second lessee by a subsequent lease of the right to 
take oil and gas from that land, or by any other subsequent grant or 
lease the right to deprive the first lessee of his right to the exclusive 
possession of every part of the surface of the land and of every part 
of the land itself during the term of his lease. In my opinion this 
case is governed by this proposition. Kemmerer has the absolute 
right to the exclusive and undisputed possession of every inch of the 
surface of this land, and neither Woodard nor the Midland Oil & 
Drilling Company have the shadow of any right to enter upon or oc- 
cupy any part of it, or to disturb in any way his exclusive possession 
of every part of it during the term of his lease. 

It is true that the leases which have been considered were made 
under the act of May 27, 1908 (35 Stat. 312), which provides, among 
other things : 

"That leases of restricted lands for oil, gas or other mining purposes, 
leases of restricted homesteads for more than one year, and leases of re- 
stricted lands for periods of more than five years, may be made, with the 
approval of the Secretary of the Interior, under rules and regulations pro- 
Tided by the Secretary of the Interior, and not otherwise.*' 

But this provision merely grants owners of restricted lands rights 
to lease which owners of unrestricted lands have without such a 
grant ' It does not forbid, but authorizes, owners of restricted lands to 
lease them for years without restriction, exception, or reservation, and 
when so leased it leaves the lessors and lessees subject to the general 
rules of law applicable to the rights of lessors and lessees of unre- 
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stricted lands. It does not command or require owners of restricted 
lands to make separate leases of them for oil and gas, or for coal, or 
for grazing, or for agricultural purposes, to different lessees, but gives 
them power to lease them for years for all purposes, without reserva- 
tion or exception, and it nowhere enacts that as to such leases the 
familiar and established principles of law shall be repealed or reversed, 
or that the rights of subsequent lessees from the owners of restricted 
lands shall be superior to the rights of prior lessees granted by the 
same lessors. The provision, therefore, does not, in my opinion^ 
modify, repeal, or reverse, as to the leases and the rights of the par- 
ties in this case, the general principles and rules of law to which 
reference has been made, but leaves them subject thereto, and the 
lessor and the Midland Oil & Drilling Company without any right 
whatever to enter upon or occupy any part of the surface of the land 
leased to Kemmerer, or to disturb in any way his exclusive i)osses- 
sion of every part of it during the term of his lease. 

The result is that the defendant, the Midland Oil & Drilling Com- 
pany, was continually and repeatedly, day after day, trespassing upon 
the estate for years of the plaintiff, disturbing and depriving him 
of the exclusive possession of the surface of the land leased to him, 
to which he was lawfully entitled, and upon these facts he prayed for 
an interlocutory injunction. It is said that he was not entitled to it, 
because measured by the rent to be paid by the plaintiff the use of 
the half acre upon which the defendant was repeatedly trespassing- 
was worth only $1.25, and much money would be lost by the trespasser 
by reason of the abstraction of the oil and gas it was seeking by- 
others if it were not permitted to continue its trespasses, and in the 
second place that the court below denied the injunction, and where 
the trial court "has not departed from the rules and principles of 
equity established for its guidance its orders in this respect may not 
be reversed by the appellate court without clear proof that it has 
abused its discretion," and that where there has been no such de- 
parture it is the discretion of the trial court, and not that of the ap- 
pellate court, that is to determine whether or not such an injunction 
should issue. 

But in my opinion the court below, by its refusal of the injunction, 
did depart from the rules and principles of equity established for its 
guidance; those rules and principles left no discretion for that court 
or this court to exercise, and for that reason its order should be 
reviewed and reversed. It is one of the established rules and prin- 
ciples of equity jurisprudence that it is the duty of a court of chan- 
cery to protect one clearly entitled to the exclusive possession of real 
estate from repeated or continuing trespasses upon it by its injunc- 
tion, whenever the resulting damages from those trespasses are so 
small and so frequent, or so continuous, that actions at law for them 
would cost more than they would produce, and would not be likely 
to stop the disturbance of his possession, or prevent the continuance 
of the trespasses, and thus would afford no adequate remedy at law. 
U. S. Freehold Land & Emigration Co. v. Gallegos, 89 Fed. 769, 171^ 
32 C. C. A. 470; Lembeck v, Nye, 47 Ohio St. 336, 353-5, 24 N. 
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E. 686, 691, 8 L. R. A. 578, 21 Am. St. Rep. 828; Richards v. 
Dower, 64 Cal. 62, 64, 28 Pac. 113; Clowes v. Staflfordshire Potteries 
Waterworks Co., L. R. 8 Chan. App. 125, 142 ; The Attorney Gen- 
eral V. Sheffield Gas Consumers' Co., 19 English Law and Equity 
Reports, 639, 648; Goodson v. Richardson, L. R. 9 Chan. App. 221, 
224; Wilts & Berks Canal Navigation Co. v. Swindon Waterworks 
Co., L. R. 9 Chan. App. 451; Galway v. Metropolitan Elevated Ry. 
Co., 128 N. Y. 132, 145, 147, 28 N. E. 479, 13 L. R. A. 788; Dimick 
V. Shaw, 94 Fed. 266, 268; 2 Wood on Nuisances, § 778, note pages 
1126, 1127; 2 Beach on Injunctions, §§ 1129, 1146; Evans v. Ross, 8 
Pac. 88;^ Tallman v. Metropolitan Elevated R. R. Co., 121 N. Y. 
119, 123, 124, 23 N. E. 1134, 8 L. R. A. 173; Uline v. N. Y. C, etc., 
R. R. Co., 101 N. Y. 98, 122, 4 N. E. 536, 54 Am. Rep. 661 ; Poirier 
v. Fetter, 20 Kan. 47 ; Johnson v. City of Rochester, 13 Hun (N. Y.) 
285. 

One who has the right to the exclusive possession of real estate also 
has the right to the prevention by an adequate remedy of the infringe- 
ment or disturbance of that right. The duty of a court of equity by 
its injunction to protect such a right to possession is not conditioned 
by the value of the right, or by the amount of the damage from its 
infringement, but by the absence of an adequate remedy at law to pro- 
tect that right and to prevent the infringement. The owner of the right 
to the exclusive possession of a »farm or of a lot in a city, of little 
value, which is repeatedly or continuously infringed by such trespasses 
as the wrongful turning of a horse or hog into his field or pasture, 
the daily picking of flowers which he cultivates, not for profit, but 
for his pleasure, upon his lot, the oft-repeated or continuous tram- 
pling of his grass on his lot, and the repeated or continuous breaking 
or hacking of his shade trees, is as much entitled to the injunction of 
a court of chancery to protect his right to the exclusive possession 
of his property and to prevent its disturbance by such trespasses, al- 
though his pecuniary damage therefrom is so small as to be almost 
negligible, as is the owner of property of great value from trespasses 
causing damages so great that the wrongdoer can never repay them ; 
and this for the reason that actions at law for such trespasses would 
be more expensive than compensatory, and as the amounts which 
could be received would be so small as to be negligible they would 
not be likely to deter the trespasser from continuing his disturbance 
of the possession of the owner. Nor is it any defense to the prayer 
of one, whose right to the exclusive possession of real estate is being 
wrongfully infringed by continuing and vexatious trespasses, for the 
injunction of a court of chancery to stop them and to prevent their 
repetition, that the trespasser is deriving, or probably will derive, 
thousands of dollars of profits from his wrongdoing, and it will in- 
flict a damage of only a few cents upon the injured man. The power 
and duty of a court of equity to protect the owner of the right to the 
exclusive possession of real estate from continuing trespasses, against 
which he has no adequate remedy at law, is not measured by the 

1 Reported in full in the Pacific Reporter ; reported as a memOTandum de- 
cision without opinion in 67 Cal. six. 
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value of the right, by the amount of damage to it by the trespasses, 
or by the great profit which the wrongdoer is obtaining by continuing 
them. It has long been a rule of action in this court that : 

"A continuing trespass upon real estate, or upon an interest therein, 
to the serious damage of the complainant, warrants an injunction to restrain 
it A suit In equity is generally the only adequate remedy for trespasses 
continually repeated, because constantly recurring actions for damages would 
be more vexatious and expensive than effective." U. S. Freehold Land & 
Emigration Co. 7. Gallegos, 89 Fed. 769, 773, 32 0. O. A. 470. 

It is often said that irreparable damage is a condition of the issuance 
of an injunction. But within the meaning of that saying damage 
caused by continuing trespasses upon the right to the exclusive pos- 
session of real estate so small as to be negligible, or so small that its 
recovery by actions at law would cost more than they would produce, 
while they would not be likely to prevent the continuing trespasses, is 
irreparable damage, because it is damage that cannot be repaired by 
actions ^t law. Wood, in the second volume of his work on Nuisances 
(3d Edition, at section 778), well states this rule in these words : 

"By irreparable injury is not meant such injury as is beyond the j>os8ibility 
of repair, or beyond possible compensation in damages, nor neccssarUy great 
injury, or great damage, but that species of injury, whether great or small, 
that ought not to be submitted to on the one hand, or inflicted on the other, 
and which, because it is so large on the one hand, or so smaU on the other, is 
of such constant and frequent recurrence that no fair or reasonable redress 
can be had therefor In a court of law." 

And the reason for this rule is nowhere better stated than by Lord 
Justice Mellish in his opinion in Clowes v. Staffordshire Potteries 
Company, L. R. 8 Chan. App. 125, 142. In that case an injunction 
was sought against the maintenance of an expensive reservoir which 
had already been built, for the reason that its maintenance caused 
water used by the plaintiff's tenants to be muddy. The defendant 
had offered the tenants a filter, and the evidence was that the use of 
such a filter would remedy the muddy condition of the water. But 
the tenants had declined to accept the offer, and the Vice Chancellor 
had denied the injunction with the remark: 

*'If you can recover at law at all, I think you will get no greater damages 
than would be sufficient to pay for a filter, and that would be a sufficient 
compensation." 

Lord Mellish, in reversing the order of the court below, said in 
his opinion: 

"But, with submission to the Vice Chancellor, I do not think the plaintiff 
would get at law a sum sufficient to put up a filter. She would only get, in 
the first instance, nominal damages, because in a case of this kind she cannot 
prove specific damage, and there is no evidence here of specific damage, and 
upon that evidence she would only get 40s. damages. Then you must bring 
a second action, and what you would get in tlie second action would be the 
actual damage which you had proved you sustained between the bringing of 
the first action and the second. Then you would bring a third action, with 
the same result. It is because it is most inconvenient to leave the rights of 
parties to be determined in that way, and in fact because it Is impossible to 
leave it in that way, that this court has always in such cases given relief.** 
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The writer of note 4, page 1127, 2 Wood on Nuisances, after quot- 
ing these remarks, adds : 

"The learned Lord Justice in this case gave expression to the true rule 
controlling this class of cases. The very fact that a right has been violated, 
and that this violation is constantly going on, and that a court of law cannot 
in damages compensate the injury or stop the wrong, furnishes the best 
possible reason for the interference of a court of equity, and the fact that 
the actual injury resulting from the violation of the right is small, and the 
Interest to be affected by the injunction is large, is not to weigh against the 
interposition of preventive power, when on the one hand a right is violated, 
and on the other a wrong is committed. It will not do to lose sight of 
small rights. If their violation Is tolerated, gradually the violation of larger 
rights will find an equal toleration, and the wildest chaos and confusion will 
ensue. The majesty and dignity of the law is best preserved when the scales 
of Justice are balanced evenly, and its powers asserted to uphold even the 
smallest interests, against aggression from oUiers. Vice Chancellor Bmce, in 
Attorney General v. SheflBeld Gas Co., 19 Eng. Law & Eq. 648, gave utterance 
to a mle which, although not adopted in that case, has since become the 
rule which governs the English courts in all such cases. 'It seems to me,' 
said he, that even slight infringements of rights respecting real estate 
• ♦ • require to be watched with a careful eye and repressed with a strict 
hand by a court of equity where it can exercise Jurisdiction.* • • • See 
also a strong case in support of the doctrine of the text, Goodson v. Bichard- 
son, L. R. 9 Chan. App. 224, where it was held that the mere invasion of a 
right without actual danuige, which was continuous in its nature, entitles a 
party to an injunction. In a recent English case, Wilts, etc., v. Swindon 
Waterworks Co., L. R. 9 Chan. Appw 451, the right of a party to an injunction 
to restrain the violation of a right, where no actual damage was shown, 
was raised and decided." 

In that note many authorities are cited in support of the text and 
of the note. 

In m>r opinion the foregoing rules and principles apply to this case. 
The plaintiff has the clear and undoubted right to the exclusive pos- 
session of every inch of the surface of the land which is the sub- 
ject of this controversy. The defendant, without right or lawful 
authority, is committing repeated and continuing trespasses upon it, 
which interfere with and disturb that possession. The plaintiff has 
the right to the ccMtnplete protection of his right to the exclusive pos- 
session of every inch of the surface of this land by an adequate rem- 
edy. The pecuniary damage inflicted by the trespasses is so small 
and so continuous that actions at law to recover damages would cost 
more than they would produce, and they would not be likely to stop 
or prevent the continuing wrong. In other words, svKh actions would 
not only fail to furnish an adequate remedy for the trespasses, but 
they would bring upon the plaintiff additional cost and damage in 
excess of all he could possibly recover. As the plaintiff has a clear 
right to the stoppage and to the prevention of the continuing tres- 
passes, and is without remedy at law, it is within the power, and is 
the duty, of a court of equity to stop and prevent these wrongs by its 
injunction. 

For these reasons, the order denying the injunction should, in my 
opinion, be reversed, and the court below should be directed forthwith 
to issue the injunction sought 
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STATE OF OHIO V. HARRIS. 

SAME V. CLUM. 

SAME V. FERRIS. 

(Circuit Court of Appeals, Sixth Circuit January 4, 1916.) 

Nos. 2737, 2739, 2810. 

1. Taxation <8=5>117 — Corpobate Fbanchise — Insolvency and Receiver. 

It Is not the Intent of the Ohio statute to exact a franchise tax In re^ 
spect of an Insolvent domestic corporation, not shown to have a surplus 
of assets In excess of Its Indebtedness, where the corporation has either 
been adjudged a bankrupt or its assets have been placed in the hands of a 
receiver (who, though empowered to continue the business, is not shown 
or claimed to have done so except only as this may have been involved 
in the collection of claims and discharge of debts), and where the tax 
claimed is for a time subsequent to the tax year In which the adjudication 
or appointment took place. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. i 214; Dec Dig. 
«g=»117.] 

2. Taxation ^=5>117 — Corporate Franchise — ^Insolvency and Receiver. 

While the corporations here involved fall nominally within the class 
to which the franchise fee or tax (section 64^5, General Code of Oliio) 
applies, still, in view of the status of each, they are not corporations in- 
tended by the statute to be taxed, since the paramount purpose of the 
statute is to tax corporations which are in the exercise of their fran- 
chises. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. t 214 ; Dec, Dig. 
<S=»117.] 

3. Taxation ^5»58 — Intention to Tax — Strict Construction. 

The Intention to tax must be expressed by the Legislature in distinct and 
unambiguous language, and the language employed cannot be extended by 
implication beyond its clear import, and well-founded doubts engendered 
in attempting to apply the statute must be resolved in favor of the tax- 
payer. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. it 134, 135; Dec 
Dig. <g=>58.] 

4. Taxation ^=5>117 — Cobporate Franchise — Lien — Insolvency. 

Section 5506, General Code Ohio, providing that the franchise tax shall 
be the first and best lien on all property of the corporation, whether such 
property is employed by the corporation in the prosecution of its business 
or is In the hands of an assignee, trustee, or receiver for the benefit of 
creditors, does not signify that the lien is a source of power to tax ; the 
lien affords simply security for collecting a tax otherwise specifically au- 
thorized and assessed. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. t 214; Dec. Dl^. 
<g=>117.] 

6. Taxation <g=>117 — Corporate Franchise— Insolvency and Receiver. 

Where a corporation is in process of winding up by proceedings in as- 
signnipiit or bankruptcy as provided in section 11975, General Code Ohio, 
omission to file the certificate called for by section 11974, Id., does not have 
the effect of sanctioning the exaction of the franchise tax, where the state 
ofiiclals charged with its collection have actual knowledge of the condi- 
tion of the corporation. 

[Ed. Note.— For other cases, see Taxation, Cent, Dig. § 214; Dec. Dig. 
«g=>117J 

^S9For other cases see same topic A KEY-NUMBER In all Key -Numbered Digests & Indexes 
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• 

flL Taxation ^=s>117— Cobpobatb Franchub— Insolvenot and Bscbiveb. 

Where assets of an insolvent corporation are in the custody of the law 
for the sole purpose of being converted into money and applied towards 
payment of debts, and such seizure is prior to the tax year in question, it 
is immaterial whether title Is in a trustee or the property is merely in 
the custody of a receiver, since the effect on the corporation in both cases 
is the same, and the question of title is not the test of right to recover the 
tax, since the imposition of a tax on franchises necessarily implies a privi- 
lege to exercise them; that is, the franchise to exist and the right to 
exercise the powers contemplated by the charter as well. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. t 214; Dec. Dig. 
«=»117.] 

Appeals from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John M. Clarke, Judge. 

Appeal from the District Court of the United States for the Western 
Division of the Southern District of Ohio; Howard C. HoUister, 
Judge. 

Bankruptcy proceedings against the Smokeless Heat & Power Com- 
pany (George B. Harris, trustee) and the Georgian Bay Company (Al- 
fred Clum, trustee), and action for a receivership of the Dominion 
Coal Company (Aaron A. Ferris, receiver), in each of which the State 
of Ohio intervened. From decrees granting insufficient relief, the 
State of Ohio appeals, and also files a petition to revise the decree in 
the first proceeding. Petition to revise dismissed, and decrees affirmed 
on appeal. 

These appeals are from decrees entered in three intervention suits brought 
by the state of Ohio. The first and second interventions were commenced in 
bankruptcy proceedings, one in the matter of the Smokeless Heat & Power 
Company, bankrupt, and the other in that of the Georgian Bay Ck>mpany, 
bankrupt ; and the third was begun in an equity suit commenced by George 
H. Keeney against the Dominion Coal Company, in which an order was at 
the same time entered appointing a receiver and placing the property of de- 
fendant in possession of the receiver. The companies mentioned had been 
organized as Ohio corporations, though for different purposes; and at the 
commencement of the bankruptcy proceedings and the suit involving receiv- 
ership, each company was in possession and control of its property and busi- 
ness. The object of the interventions was to recover certain franchise fees 
or taxes which were claimed to have accrued against the respective com- 
panies and ripened into a lien upon the corporate property; and, moreover, 
enforcement of the alleged liens was asked through orders, one agaiust each 
of the trustees in bankruptcy and another against the receiver, requiring the 
officer to pay the tax out of the funds of the estate in his hands. 

The first intervention concerned the tax for 1910, 1911, and 1912 ; and the 
trustee was ordered to pay, subject to the cost of administration, the tax that 
accrued in 1910, with interest, though without penalty. The second interven- 
tion related to the tax for 1904 to 1913, inclusive ; and recovery was granted, 
in the form of preferred tax claims, for 1905 to 1910, inclusive, with interest, 
but without penalty. The third intervention had reference to the tax for 
1911, 1912, and 1913; and the receiver was ordered to pay as a preferred 
claim, out of the funds in his possession, the tax that accrued in the year 
1911, without penalty. The adjudication in bankruptcy involved in the first 
intervention took place November 23, 1910, and in the second on the 9th of 
that month ; but the appointment of the receiver did not occur until Novenv- 
ber 3, 1911. It will thus be seen that the recoveries allowed were for such 
unpaid franchise taxes as had accrued before, and also in, the year (a) of 
the adjudications in bankruptcy and (b) of the appointment of the receiver, 

^=»For other caaea see SBine topic & KBY-NUMBER in all Key-Numbered Digeste 6 Indexes 
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iind that the recoveries denied related to each of the aabeegnent years, whan 
the trustees and the receiver, not the corporations, w&re In possession and con- 
trol of the corporate assets and engaged exclusively In applying them toward 
payment of the corporate debts. 

The state appeals from the decree, and also flies petition to revise In matter 
of law, in the first of the Interventions, but simply appeals from the decrees 
in the second and third. The assignments of error, however, are confined . 
to the denials of recovery for the years subsequent to those in which the ad- 
judications in bankruptcy and the appointment of the receiver occurred, and 
so do not concern the recoveries allowed. The appeals were heard together 
in this court, but nothing was then said by counsel, and nothing appears In 
the briefs, in regard to remedy. It is therefore assumed that each decree 
was open to the appeal taken, and hence the petition to revise the order In- 
volved in the first decree must. In accordance with the settled practice, be 
dismissed. 

C. D. Laylin, of Columbus, Ohio, and C. F. Hornberger, of Cin- 
dnnati, Ohio, for the State of Ohio. 

W. tf. R. Flory, of Qeveland, Ohio, for appellee Harris, 
G. B. Marty, of Cleveland, Ohio, for appellee Clum. 
A. A. Ferris, of Cincinnati, Ohio, for. appellee Ferris. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] Is it the intent of the Ohio statute to exact a franchise tax in re- 
spect of an insolvent domestic corporation, where the corporation has 
either been adjudged a bankrupt or its assets have been placed in the 
hands of a receiver (who, though empowered to continue the business, 
such as that of mining and selling coal, is not shown or claimed to have 
continued the business except only so far as this may have been in* 
volved in his admitted collection of claims and discharge of debts of 
the corporation), and where the tax claimed is for a time subsequent 
to the tax year in which such adjudication or appointment took place? 

The facts deducible from the present records do not call for decision 
upon some features of the arguments of counsel. For examine, wheth- 
er the tax would be recoverable for such a period: (1) If it were 
made to appear in respect of a corporation, which is in bankruptcy or 
whose assets are in the hands of a receiver, that there will be a sur- 
plus of assets after discharge of the indebtedness ; or (2) if a receiver- 
ship were created with autihority in the receiver to continue the busi- 
ness, and the business were in fact conducted by him during a period 
for which the tax is not paid. No such case is before us, but simply 
stating these instances serves measurably to clarify the present situa- 
tion. The instant cases have to do with corporate assets which had 
been taken from the corporations in virtue of judicial orders, and at 
times when the corporations were admittedly insolvent; and, further, 
it is to be remembered that the present claims for taxes are not for the 
years in which any of the corporate assets were seized, but are for 
years subsequent to the seizures, and while the assets were in the cus- 
tody of the law for the sole purpose of being converted into money 
and applied toward payment of the corporate debts. 

[2] Concededly, these corporations fall nominally within the class to 
which the franchise fee or tax claimed in terms applies, for they were 
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orgamzed under the laws of Ohio "for profit." 3 P. & A. O. G. C. § 

5495. Before giving attention to the nature of the fee as it has been 
judicially defined, reference will be made to its statutory sanction. 
The amount is computed according to a prescribed standard. Domes- 
tic corporations are required to file reports annually with the state tax 
commission in either May or June; and every report must be made 
under oath by one of the officials of the corporation (sections 5495, 

5496, Id.), and must show, among other facts not now important, the 
issued and outstanding capital stock oi the company (section 5497, Id.). 
The tax commission is then required to determine, and certify to the 
auditor of state, the amount of stock outstanding. The auditor must 
by August 15th "charge for collection, * * ♦ from such corpo- 
ration, a fee of three-twentieths of one per cent" upon the amount of 
stock so certified to him ; the fee is payable by the 1st of the following 
October (section 5498, Id.). It will be observed that the fee is thus 
made an annual diarge, though the statute does not specify the year 
for which the charge is made. Judge Clarke held, in the present bank- 
ruptcy interventions, that this period is the current calendar year, 
while Referee Doyle held in Bank v. Aultman, 12 Am. Bank. R. 13 
(same case, 14 0. F. D. 298), that it is "the year ensuing after the filing 
of the annual report." It is not necessary to determine which of these 
periods is the correct one, for it must be one or the other, and, in view 
of the tax recoveries allowed below, each of the corporations lost pos- 
session and control of its property within a tax-paid period; but we 
are disposed to believe Judge Clarke's conclusion is right. 

The particular portion of the Ohio legislation which, as we have 
seen, authorizes the charge to be made, calls it a "fee," and this was 
true of the original act, commonly known as the Willis Law. 95 Ohio 
Laws, 124, 125. The evident reason for adopting this name, when it is 
considered in connection with the mode selected for computing the 
amount to be exacted, was to distinguish the charge from a tax on 
property, and so to avoid the limitation of the Ohio Constitution which 
requires "all real or personal property" to be taxed "according to its 
true value in money." Article 12, § 2, Const, of 1851 and 1912. Fran- 
chises have never been regarded as property, within the meaning of 
this limitation. Southern Gum Co. v. Laylin, 66 Ohio St. 578, 593, 
ct seq., 64 N. E. 564; article 12, § 10, Const, of 1912. It was because 
of this distinction that the Willis Law was sustained ; the charge it 
imposed being defined as "a franchise tax, and not a tax on property." 
Southern Gum Co. v. Laylin, supra, 66 Ohio St. at page 578, syl. 6, 
64 N. E. 564. The decision, however, did not point out the particular 
franchise that was affected by tlie act; tiiat is, whether it was the right 
of the corporation to exist or its right to exercise the powers contem- 
plated by its charter — ^its articles of incorporation — or both, though it 
was said in the course of the opinion (66 Ohio St. 596, 597, 64 N. E. 
564) that the fee was not a tax on the stock, since the stock was not 
owned by the company but by the stockholders. Mr. Justice Day, 
when considering a kindred statute (of New Jersey) and the different 
names which had there been applied to a similar charge, said of the 
provision requiring corporations to "pay an annual license fee or f ran- 
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chise tax * * * on all amounts of capital stock issued and out- 
standing" (P. L. 1892, p. 136; 3 Gen. Stat. N. J. p. 3338) that it was 
"a tax imposed by tlie state upon the corporation for the privilege of 
existence and the continued right to exercise its franchise." New 
Jersey v. Anderson, 203 U. S. 483, 490, 493, 27 Sup. Ct. 137, 51 L. 
Ed. 284.^ The effect of the New Jersey statute, as thus defined by 
Mr. Justice Day, would seem to justify imposing the tax while the 
corporation through permanent dispossession of its property was in no 
sense active, but simply passive, as respects alike the franchises to be 
and to do; and yet this hardly could have been intended, since that 
question was not involved in the case. The tax there claimed and 
allowed was for the year of the bankruptcy and the year next pre- 
ceding ; and it is worthy of notice that the state did not seek allowance 
for any year in which the bankrupt company had not, for at least 
part of the year, exercised its franchises. New Jersey v. Anderson, 
203 U. S. 485, 494, 27 Sup. Ct. 137, 51 L. Ed. 284. 

The Ohio franchise tax must be laid with reference to "the reason- 
able value of the privilege or franchise originally conferred, or its 
continued annual value thereafter." Southern Gum Co. v. LavHn, su- 
pra, 66 Ohio St. 578, syl. 3, and page 594, 64 N. E. 564. The court 
was then, it is true, dealing with a general law and its operation on all 
corporations of given classes throughout the state, and not with iso- 
lated companies which were in the exercise of their franchises, though 
under such exceptional conditions as would render the tax a hardship 
(Ohio Tax Cases, 232 U. S. 577, 589, 34 Sup. Ct. 372, 58 L. Ed. m\ 
Ohio River & W. Ry. Co. v. Dittey [D. C] 203 Fed. 537, 541— three 
judges sitting — affirmed in Ohio Tax Cases); still the fact that the 
statute has survived the restriction so declared in the Laylin Case 
would seemi to indicate that it could not have been the legislative pur- 
pose to impose the tax upon any distinct class of corporations, such 
as insolvent companies, whose property has been taken from them 
permanently and whose franchises are neither exercised nor of any 
practical value. The obvious burden that must otherwise be cast on 
the creditors gives emphasis to this view. Indeed, the paramount pur- 

1 The difficulty to define the nature and incidence of the tax under the 
New Jersey act may be seen In decisions of that state. Thus an earUer 
statute required the corporation to pay "a yearly license fee or tax • ♦ ♦ 
on the amount of capital stock,'* and in Honduras Co. v. Board of Assessors, 
54 N. J. Law, 278, 282, 23 Atl. 668, 670, this was construed to be "a franchlae 
tax exacted from the company as the price of the right and privilege, which 
it received from the state, of being a corporation." LumberviUe Bridge Co. 
V. Assessors, 55 N. J. Law, 529, 533. 537, 26 Atl. 711, 25 L. R. A. 134, Is to 
the same effect. Marsden Co. v. Assessors, 61 N. J. Law, 461, 462, 39 AtL 
638, applied the language -just quoted from the Honduras Co. Case when con- 
sidering the tax defined, as above stated, by Mr. Justice Day. In re United 
States Car Co., 60 N. J. Eq. 514, 516, 43 Atl. 673, 674, says of the exaction: 
"In fact it is not, strictly speaking, a tax at all, nor has it the elements of 
one. It Is in reality an arbitrary imposition laid upon the corporation, with- 
out regard to the value of its property or of its franchises, and without regard 
to whether It exercises the latter or not, solely as a condition of its con- 
tinued existence." Hancock, Comptroller, v. Singer Mfg. Co., 62 N. J. Law, 
289, 336, 41 Atl. 846, 42 L. R. A. 852, defines the charge to be "a tax on the 
capital stock of the corporation." 
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pose of the statute is to tax corporations, which are in control of their 
property and engaged in the exercise of their franchises. This ap- 
pears in several ways. It is seen in the provision of the statute which 
requires the secretary of state to keep a correct list of the corporations 
"engaged in business" within the state, and monthly to certify reports 
to the tax commission showing new corporations, changes in capital 
stock, dissolution of corporations, and giving such other information 
as the commission may require. Section 5514, vol. 3, O. G. C. It is 
seen also in the provision which authorizes a corporation, upon mere 
retirement from business, to secure exemption from the requirement 
either to file annual reports or to pay the tax, if only it file a certificate 
of such retirement with the secretary of state. Section 5520, Id., and 
sections 11974 and 11975, vol. 5, Id. 

Further, the remedies best calculated to bring about prompt compli- 
ance with the act, and so produce the revenue contemplated, are evi- 
dently aimed against going concerns, since those concerns alone would 
be injuriously affected by enforcement of the remedies. For example, 
upon failure for 90 days to file the annual report or pay the tax, the 
secretary of state is clothed with power, if he is not under duty, to 
cancel the articles of incorporation, when *'all the powers, privileges 
and franchises conferred * * * by such articles * * ♦ shall 
cease and determine" (section 5509, Id.) ; but the effect of this may be 
avoided through compliance with the statute at any time within two 
years (section 5511, Id.); or, upon such failure, the Attorney General 
may on request of the tax commission institute suit to enjoin the cor- 
poration from transacting business until the report is filed or the tax 
paid, according as the one or the other failure is involved (section 5512, 
Id.). It is true, after such failure and on request of the tax commis- 
sion, resort may be had to proceedings in quo warranto, "to forfeit 
and annul" the **privileges and franchises." Section 5513, Id, But it 
is not to be presumed that this remedy would be invoked in the absence 
of convincing reasons for believing that the other remedies would fail. 
Where the corporation is in control of its assets, its officers will natu* 
rally either )deld to the other remedies, or place the corporation in re- 
tirement, or voluntarily dissolve it, and so secure exemption. Sections 
5520, 11974, 11975, and 11976, before cited. The significance, then, 
of such a remedial scheme as this, and of the means of retirement and 
dissolution pointed out, is that they strike at the vital interests of com- 
panies worth saving, and force into retirement or dissolution compa- 
nies not worth perpetuating though having assets sufficient to interest 
their officers and stockholders. It results, we think, that the statutory 
provisions thus far alluded to tend to show a legislative design not fur- 
ther to tax an insolvent corporation, whose tax has been paid for 
every year in any part of which the company exercised its franchises 
through pursuit of its business, and whose assets have ever since been 
in course of distribution among creditors under proceedings, such as 
are involved here, in bankruptcy or receivership. Plainly, as respects 
a situation like this, resort to any of the special remedies mentioned 
would be futile in an attempt to compel the corporation itself to pay 
the tax, 

229 F.— 57 
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[3] In view, however, of certain other parts of the statute, to which 
attention will presently be called, the state contends that the tax ac- 
crued against the present corporations after the tax years respectively 
in which the trustees in bankruptcy and the receiver were appointed, 
and that it will continue to dccrue until formal corporate dissolution 
(or its equivalent) takes place. We cannot accept this view of the stat- 
ute ; but obviously it is not necessary to pass upon counsel's interpre- 
tation of the act as respects a time after the corporate assets are fully 
converted and applied to the debts. It is now important carefully to 
discriminate between the part of the statute which distinctly author- 
izes the tax to be laid, and the parts which either secure payment of 
the tax or provide for putting an end to it. For it is a long-settled 
and familiar doctrine, applicable to all forms of taxation, that the leg- 
islative body must express its intention to tax in distinct and unam- 
biguous language ; the language employed cannot be extended, by im- 
plication, beyond its clear import, and well-founded doubts engen- 
dered in attempting to apply the statute must be resolved in favor of 
the taxpayer. Eidman v. Martinez, 184 U. S. 578, 583, 22 Sup. Ct. 
515, 46 L. Ed. 697; United States v. Wigglesworth, 2 Story, 368, 374, 
Fed. Cas. No. 16,690; People ex rel. N. Y. M. & N. T. Co. v. Gaus, 198 
N. Y. 250, 255, 91 N. E. 634; Martin L. Hall Co. v. Commonwealth, 
215 Mass. 326, 329, 102 N. E. 364; Supervisors v. Tallant, 96 Va. 723, 
726, 32 S. E. 479. 

[4] One provision relied upon in terms makes the tax the first and 
best lien on all property of the corporation, "whether such property is 
employed by the * * * corporation in the prosecution of its busi- 
ness or is in the hands of an assignee, trustee, or receiver for the bene- 
fit of the creditors and stockholders thereof." Section 5506, Id. No 
lien was provided by the original Willis Act, and so the effect of a 
lien was not passed on in Southern Gum Co. v. LayHn, nor do we 
find that it has been considered in any other decision. We have seen 
that one feature of the relief sought in the present interventions is to 
have this lien enforced through orders to be entered against the trus- 
tees and the receiver. It is not claimed in behalf of the state that the 
lien operates even indirectly to impose the tax, as a tax, upon the prop- 
erty. To treat the lien as in effect a tax would be to violate the prin- 
ciple upon which the tax was or can be sustained under the Constitu- 
tion of Ohio ; for it scarcely is necessary to say that taxing a corpora- 
tion according to a rate computed upon its issued and outstanding 
capital stock is not taxing the corporate property "according to its true 
value in money." The lien, therefore, cannot have any reason to ex- 
ist save to secure payment of the tax for such period only as the stat- 
ute intends that it shall be imposed ; the tax failing, the lien must fail 
with it. 

The argnment is, however, that the words which immediately fol- 
low those specifically creating the lien — that is, the words "whether 
such property" is held by the company or is "in the hands of an assign- 
ee, trustee or receiver" — should be regarded as a source of authority to 
continue the tax. These words do not purport to authorize a tax to be 
laid; they refer to one already rightfully laid; and hence the words 



Digitized by 



Google 



8TATB OF OHIO Y. HABRIS 

art given effect, and we think due effect, when construed, in instances 
like those now in issue, to apply only to such taxes as accrue before 
and during the tax year in which the corporate property passes into the 
hands of "an assignee, trustee or receiver." The lien also is thus given 
effect; and the other words are, moreover, kept in accord with the 
paramount purpose of the act as before pointed out in connection with 
the only provision that explicitly authorizes a tax at all. It is to be 
borne in mind, too, that the statute does not automatically fix and im- 
pose the amount of the tax, which is to be charged against any par- 
ticular company. The present records fail to show that a tax was in 
fact chained against any of the companies for the years here in dis- 
pute ; and the omission seems quite natural, since the words now under 
consideration certainly do not in terms authorize the tax to be charged 
as respects such a time against companies which were then in the plight 
here revealed. 

[5] A still further provision, which is found in the chapter of the 
Ohio statutes relating to "Dissolution of Corporations," is relied on. It 
is there provided that in case of " ♦ * * the winding up of a cor- 
poration * * * by proceedings in assignment or bankruptcy," a 
certificate to that effect shall be signed by the clerk of the court in 
which the proceedings are pending and also be filed with the secretary 
of state. Volume 5, Id., §§ 11974 and 11975. This language, instead 
of being appropriate to authorize the tax either to be laid or contin- 
ued, shows an intent to omit the tax. The contention, however, is 
that the provision requires the tax to be collected through enforce- 
ment of the lien against the assets in the bands of a trustee in bank- 
ruptcy, unless and until the certificate of the clerk is filed with the 
secretary of state. This, of course, concedes that the act of filing the 
certificate would operate to prevent further accrual of the tax; and 
the concession is rightly made, since the Willis Law by clear implica- 
tion treats a certificate so filed as a legislative direction to exempt the 
corporation from the requirement either to make annual reports or 
pay the tax. Volume 3, Id., § 5520, and vol. 5, Id., §§ 11974 and 
11975. The statute employs the words "winding up of a corporation 
* * ♦ by proceedings in assignment or bankruptcy" to describe a 
corporate conditicHi, which signifies that the corporation ought not to 
bear the burden of a franchise tax. 

The contention is thus reduced to one concerning the effect of an 
omission to certify to the existence of the condition. The evident ob- 
ject of requiring the certificate to be filed is to apprise the state offi- 
cials of the fact that such a condition exists. The condition, how- 
ever, in each of the present instances, must have been known to the 
state representatives when they caused the interventions to be made 
in the bankruptcy proceedings. It is true the interventions occurred 
after the years had elapsed for which the present tax claims are made ; 
but the opportunity, not to say necessity, to ascertain the dates of com- 
mencement of the bankruptcy proceedings, is none the less apparent 
The existence of the condition, not the certificate, is manifestly the 
ultimate token of the purpose not to impose the tax. Surely an omis- 
sion to give formal notice of the condition was not meant to have the 
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effect of sanctioning exaction of the tax in the face of actual knowl- 
edge of the condition. 

The real effect of these two statutory provisions will be more clearly 
seen when they are considered together and applied to the three cor- 
porations in question. The first provision is made applicable where the 
property is in the hands of an "assignee, trustee or receiver," and the 
second where the corporation is involved in "winding up" proceedings 
in "assignment or bankruptcy." It is plain that the terms employed 
in these two provisions contemplate corporate conditions which may 
be identical, as, for instance, the property of a given corporation may 
be "in the hands of an assignee," according to the first provision, and 
at the same time involved in "winding up" proceedings, within the 
meaning of the second ; and it is manifest that the question of ac- 
crual of the tax, or of the means of avoiding it, would have to be tested 
by a consideration of both provisions. The reason for this is that 
the second provision is bottomed on a corporate condition, which, in 
the legislative mind, cannot in justice bear the burden of a franchise 
tax. It certainly is not to be said that a corporation which would 
answer to the descriptive terms of each provision would be both amen- 
able to the tax under the first and excusable under the second. It 
must follow that, wherever a corporate condition such as this actu- 
ally exists, an exaction of the tax in spite of the condition would con- 
travene a well-defined legislative purpose. 

No better illustration of this can well be found than the one pre- 
sented in the instant cases. It so happens that the particular receiver- 
ship proceeding involved here is in legal effect a "winding up" proceed- 
ing, quite as certainly as it would have been if the corporation had 
made an assignment under the laws of Ohio ; and whether such a course 
would have been an occasion for a bankruptcy proceeding or not, the 
Ohio statute, as we have seen, treats the one as well as the other pro- 
ceeding as signifying a corporate condition that ought to excuse the 
tax. It is therefore to stick in the bark, to try to differentiate the pres- 
ent interventions by reason of the forms of proceedings which happened 
to have been resorted to for the purpose, common to all, of turning 
over the corporate properties to the creditors. Hence we see no rea- 
son why the construction which we have already placed on the pro- 
vision relating to an "assignee, trustee or receiver" should not be ap- 
plied to the tax claims made in respect of the corporate bankrupts and 
their assets, as well as to the claim made in relation to the corpora- 
tion and its assets involved in the receivership; the corporate condi- 
tions being the same, the rule ought to work both ways. 

[8] Nor, as regards the present question, are we able to see any 
ground for effective distinction between the cases because of the fact 
that the receiver was not, and the trustees were, invested with the titles 
in trust to the property which came into their hands respectively. The 
question of title of this character does not seem to be the test of the 
right to recover a tax; for, if it could be rightly said that the tax 
was intended automatically to continue to accrue and the lien to at- 
tach, it is not at all clear that the property in the hands of each of 
these officials would not be bound regardless of any question of title 
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in them. In re Keller (D. C.) 109 Fed. 131, 132, 133. It is true that 
Judge Shiras was dealing with a tax on personal property in Re 
Keller, but manifestly this can make no diflference, since the property 
here would in the event stated be affected by the lien, the same as it 
would have been if the incidence of the tax had been the property 
instead of the franchises. 

When we thus treat the interventions alike for purposes of the tax 
in dispute, we appreciate the fact that we could not do so if the re- 
ceiver had during the tax years in question conducted the corporation 
business in the regular way ; for he then would have been chargeable 
with having exercised the franchises. Central Trust Co. v. N. Y., 
C. & N. R. R. Co., 110 N. Y. 250, 257, 18 N. E. 92, 1 L. R A. 260, 
opinion by Judge (later Mr. Justice) Peckham. As we understand 
the facts of the present cases, however, the receiver was during those 
years no more engaged in exercising the corporate franchises than the 
trustees in bankruptcy were during the tax years for which recoveries 
are sought against them. The corporations were, and so far as 
appears still are, to all intents and purposes extinct, and so could not 
then, any more than they can now, exercise their franchises." The 
imposition of a tax on franchises implies, if as here it does not ex- 
press, a privilege to exercise them ; and we have seen that the stat- 
ute contemplates the occurrence of conditions which effectually pre- 
vent the use of the privilege. It is therefore not perceived why the 
contention tiiat the present tax can be imposed in respect of any of 
these corporations or the properties is not opposed to the principle of 
the settled rule prevailing in Massachusetts concerning a similar tax- 
and also corporations in effect similarly situated. This rule is stated 
in Commonwealth v. Lancaster Savings Bank,*123 Mass. 493, 496: 

"Being a tax upon the privilege of transacting a particular business, It 
would seem necessarily to follow that if, at the time when the tax is to be 
assessed and is declared to accrue, the corporation! has for the purpose of 
transacting its business practically ceased to exist and can no longer enjoy 
the privilege, then no tax is to be exacted." 

True, the corporation in that case had been perpetually enjoined 
from doing any further business, and receivers had been appointed 
to wind up the affairs of the corporation; but the corporation was 
permitted to continue its organization for the purpose of doing such 
acts as were necessary in settling its affairs. However, in Greenfield 
Savings Bank v. Commonwealth, 211 Mass. 207, 210, 97 N. E. 927, 
it was in substance held that the fact alone that the bank was dispos- 
sessed of its property, though an injunction was not issued against 
resumption of its business, was sufficient to excuse the tax. The 
Massachusetts rule, as it existed prior to the decision in the Green- 
field Savings Bank Case, was recognized as sound by Judge Peckham 
in Central Trust Co. v. N. Y., C. & N. R. R. Co., supra, 110 N. Y. 
at p. 258, 18 N. E. 92, 1 L. R. A. 260; and the reason for the ap- 

2 The officers, directors, and agents of the company whose property was In 
the hands of the receiver were "enjoined from interfering with or disposing 
of* the company's property "in any way, except to transfer, convey, and turn 
over the same to the receiver." 



Digitized by 



Google 



902 229 FBDBRAL RBPOBTBB 

proval would seem still to apply, though the rule has in effect been 
modified in the later Massachusetts decision. 

Attention has been called to the recent decision of the Court of 
Appeals for Cuyahoga county, Ohio, in Morley v. Hippodrome Co., 
13 Ohio Law Rep. 295. It was there decided that a franchise tax ac- 
cruing after appointment of a receiver for the corporation is entitled 
to preference as against the funds in the hands of the receiver. The 
facts stated in the report of the decision do not distinctly show wheth- 
er they are in all essential respects like the facts of tfie present re- 
ceivership case, though we regret that the decision in that case and the 
present decision seem in some particulars not to be in accord. We 
may be mistaken, however, since the two decisions of the Supreme 
Court of Ohio, there cited. La Fayette Bank v. Buckingham, 12 Ohio 
St. 419, and Cheney v. Maumee Cycle Co., 64 Ohio St. 205, 60 N. E. 
207, have no apparent relevancy to the receivership case presented 
here; and if the decision cited from New Jersey (In re West Car 
Company) was, as we think, meant to be In re United States Car Co., 
60 N. J. Eq. 514, 43 Atl. 673, it is not necessarily applicable here, 
for although it passed upon a ''tax assessed" after appointment of the 
receiver, it fails to state for what period with reference to the appoint- 
ment the assessment was made. 

Upon all the foregoing considerations, we are constrained to believe 
that the language relied on by the learned counsel for the state is in- 
sufficient to sustain the claim that the tax continued to accrue for the 
periods now under review. The language is certainly not explicit; 
' it is ambiguous, to say the least of it, and so gives rise to doubts whidh 
are fatal to the right of recovery. Since the basis of the decision is 
that no tax accru^, there can be no lien ; and hence it is not neces- 
sary to pass upon the provisions of the Bankruptcy Act under which 
it is claimed the tax should be allowed and the lien enforced. 

The decree in each case is affirmed, with costs. 



PUBLIC SERVICE RY. CO. et aL v. HEROLD 
(and sixteen other cases). 

(Circuit Court of Appeals, Third Circuit January 21, 1916.) 

Nos. 2011-2027. 

1. INTBBNAL ReVENTTK ^=»&— EXCISE TaX ON COBPOBATIONS — COBPOaATlON 

E NO AGED IN Business. 

Corporation Tax Law (Act Aug. 5, 1909, c 6) § 38^ 36 Stat 112 (Ocmip. 
St 1913, § 6300), providing that "every corporation • • • organized 
for profit • ♦ • and engaged in business in any state • • • shall 
be subject to pay annually a special excise tax with respect to the car- 
rying on or doing business by such corporation,*' imposes such excise tax, 
not because of every act performed by a corporation under its incidental 
powers, but upon the privilege of doing and carrying on the business for 
which the corporation is organized, and when it ceases the conduct of 
such business by turning it over to be carried on by another, it ceases to 

^=»For other cases see same topic ft KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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be subject to the tax so long as it commits no act by which the resump- 
tion of its business Is to be inferred. 

[Dd. Note.— For other cases, see Internal Eevenue, Cent Dig. if 13-28; 
Dec. Dig. ^=s>9.] 

2. INTEBNAL BeVEXUB ^=»&— EXCISE TAX ON GOBPOBATIONS — COBPOSATIONS 

Engaged in Business. 

Various acts of lessor public service corporations considered, and held 
not to constitute the carrying on or doing business within the meaning 
of the Corporation Tax Law. 

[Ed. Note. — For other cases, see Internal Bevenue, Cent. Dig. {§ 13-28 ; 
Dec. Dig. <&=»9.] 
8. Internal Bevenite ^=»9 — ^Exoise Tax on Coepobationb — Cobporations 
''Engaged in Business." 

A corporation authorized by Its charter to ''manufacture, buy, selU 
lease and let power plants and generating stations for the manufacture 
and distribution of electric current" is not, because a part of its author- 
ized business is the leasing of property, carrying on or doing business 
within the meaning of the Corporation Tfcuc Law, where by a lease it 
divested Itself of all of its property, and has since merely maintained its 
entity and collected and disbursed the rents for the demised property. 

[Ed. Note. — For other cases, see Internal Bevenue, Cent. Dig. SI 13-28 ; 
Dec. Dig. <&=»9. 

For other definitions, see Words and Phrases, First and Second Series^ 
Doing Business.] 

4. Intbbnai. Bevenue ^=»38— Excise Tax on Cobporations — Surrs to Be- 

covB» Taxes Paid. 

Pleadings of plaintiffs in suits brought to recover taxes paid under pro- 
test under the Corporation Tax Law construed, and held to show that the 
suits were brought against the collectors officially to enforce the statu- 
tory remedy and were therefore subject to the limitations imposed by 
statute. 

[Ed. Note. — For other cases, see Internal Bevenue, Cent. Dig. M 83, 84 ; 
Dec Dig. «=»3a] 

5. Internal Bevenue ^=s>38 — ^Excise Tax on Corporations — Suit to Becov- 

EB Tax Paid — ^Ldotation. 

Corporation Tax Law (Act Aug. 6^ 1909, c. 6) S 38, 36 Stat 112 (Comp. 
St. 1913, } 6307), extends all laws relating to the remission or refund of 
internal revenue taxes so far as applicable to the tax Imposed thereby, and 
Bev. St §{ 3220, 3226-3228 (Comp. St 1913, §§ 5944, 5949-5951), thereby 
made applicable, provide that no suit for the recovery of such taxes 
shall be maintained until an appeal has been taken to the Commissioner 
of Internal Bevenue and acted on by him, nor unless brought within two 
years after the cause of action accrued, and that all dalms for refund 
must be presented to the Commissioner within two years. Held that, 
where no claim under said act is so presented within the two years, no 
suit can be maintained thereon. 

[Ed. Note. — ^For other cases, see Internal Bevenue, Cent Dig. H 83, 84 ; 
Dec Dig. «3>38.] 

In Error to the District Court of the United States for the District 
of New Jersey; William H. Hunt, Judge. 

Actions by the Public Service Railway Company and the Consoli- 
dated Traction Company, by the Public Service Railway Company and 
the Rapid Transit Street Railway Company, by the Public Serv- 
ice Gas Company and the Newark Consolidated! Gas Company, 
and by the Public Service Electric Company and the United Electric 
Company of New Jersey, all against Herman C. H. Herold; by the 

^s9For otber eases see same topic & KB7-NUMBBR In all Key-Numbered Digests As Indexes 
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Public Service Railway Company and the Camden Horse Railroad 
Company and by the Public Service Railway Company and the Cam- 
den & Suburban Railway Company against Isaac Moflett ; by the Pub- 
lic Service Electric Company and the South Jersey Gas, Electric & 
Traction Company and by the Public Service Corporation of New 
Jersey and South Jersey Gas Electric & Traction Company against 
Herman C. H. Herold; by the Public Service Corporation of New 
Jersey and the South Jersey Gas, Electric & Traction Company against 
Isaac MofFett; and by the Public Service Railway Company and the 
Bergen Turnpike Company, by the Public Service Railway Company 
and the New Jersey & Hudson River Railway & Ferry Company, by the 
Public Service Corporation of New Jersey and the Gas & Electric Com- 
pany of Bergen County, by the Public Service Electric Company and 
the Somerset, Union & Middlesex Lighting Company, by the Public 
Service Corporation of New Jersey and the Somerset, Union & Mid- 
dlesex Lighting Company, by the Public Service Gas Company and 
the Hudson County Gas Company, by the Public Service Corporation 
of New Jersey and the Paterson & Passaic Gas & Electric Company, 
and by the Public Service Gas Company and Essex &* Hudson Gas 
Company, all against Herman C. H. Herold. From the judgments, 
plaintiffs bring error, and in two cases defendant also brings error. 
Certain of the judgments affirmed, and others reversed. See, also (D. 
C.) 219 Fed. 301, and (D. C.) 227 Fed. 486, 490, 491, and 494. 

Frank Bergen, of Newark, N. J., for plaintiffs in error. 
J. Warren Davis, U. S. Atty., and J. L. Bodine, Asst. U. S. Atty., 
both of Trenton, N. J., for defendant in error Herold. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The plaintiffs in these cases are pub- 
lic utility corporations organized uoder the laws of the State of New 
Jersey. They are lessors and lessees of the property of such corpo- 
rations. The defendants were QoUectors of Internal Revenue for the 
United States in the First and Fifth Districts of New Jersey re- 
spectively. 

This litigation, including seventeen cases, numbered in this court 
2011 to 2027 inclusive, grew out of the collection of taxes for the 
years 1909, 1910, 1911 and 1912, assessed against the lessor plaintiffs 
under section 38 of the Act of Congress, approved August 5, 1909 (36 
iStat. 112, U. S. Comp. Stat. 1913, §§ 6300-6307), being a portion of 
the tariff act of that year and commonly called the Corporation Tax 
Law. The tax under this law is imposed upon the privilege of carry- 
ing on or doing business in a corporate capacity. The lessor plaintiffs 
contend that they were not subject to the tax, because prior to the 
year 1909 they had leased their property and franchises to the lessee 
plaintiffs, and had not been engaged in business within the meaning 
of the act since the leases were made. 

The taxes were paid under protest, and after claims for their re- 
fund had been made and rejected, these suits were brought to recover 
the amounts paid. The lessees were joined with their respective lessors 
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as parties plaintiff, because the money paid was advanced by the les- 
sees under terms of the leases which imposed upon them the payment 
of taxes. 

There are two questions involved in these cases? (1) Were the 
lessor plaintiffs engaged in business within the meaning of the act, and 
therefore subject to tfie tax; and (2) Is recovery of the amounts paid 
for the years 1909 and 1910 barred by the federal statute of limita- 
tions, being sections 3220, 3226, 3227 and 3228 of the Revised Stat- 
utes of the United States? These two issues are raised in the re- 
spective cases by appropriate pleadings. The facts are established by 
a special verdict in each case. (D. C.) 219 Fed. 301 ; (D. C.) 227 Fed. 
486;' (D. C.) 227 Fed. 490; (D. C.) 227 Fed. 491 ; (D. C.) 227 Fed. 494. 

In order to avoid confusion from the multiplicity of parties, the cases 
will be considered by their numbers rather than by their titles. In 
cases Nos. 2017, 2018, 2021 and 2023, the first question alone is in- 
volved. In Nos. 2011, 2012, 2019, 2025, 2026 and 2027, only the 
second question is involved. In the remaining cases, Nos. 2013, 2014, 
2015, 2016, 2020, 2022 and 2024, both questions are raised upon writs 
of error taken by one party or the other, that is, in this group of cases, 
the defendants allege that the lessor plaintiffs were engaged in business 
taxable under the act during the years 1909 to 1912 inclusive, and that 
recovery of payments for the years 1909 and 1910 is barred by the 
statute of limitations. Excepting in Nos. 2013 and 2020, the court gave 
judgment to the defendants in these cases for all payments made in 
the four years. The finding of the court in Nos. 2013 and 2020, that 
the lessor corporations were not doing business within the meaning of 
the act, is challenged by the defendant's writs of error. 

The first question, whether the lessor corporations were doing busi- 
ness in a manner to make them liable to the corporation tax, had its 
rise in leases made between the difiFerent groups of lessor and lessee 
plaintiffs. These leases were similar in form to those commonly en- 
tered into by utility corporations when one surrenders to another for 
a long term its property and franchises, and reserves to itself only its 
non-delegable powers or franchises, which, under covenants, it un- 
dertakes to exercise for the benefit of the lessee. 

The acts performed by the lessor corporations under their reserved 
powers, other than* the maintenance of their corporate existence, as 
they appear in the special verdicts, were done in pursuance of the terms 
of leases, made before the enactment of the Corporation Tax Law, and 
were performed at the direction of the lessee corporations. They may 
be summarized as follows : 

In No. 2013, the lessor (1) authorized the voting pf the stock of an- 
other company owned by it in favor of a proposed lease by that com- 
pany ; (2) authorized the voting of stock in another company for the 
election of directors ; (3) extended pipe lines for the use of the lessee 
under the terms pf the lease. 

In No. 2017 (227 Fed. 486), the lessor (1) sold certain stocks and 
bonds, and directed its trustee under a mortgage to pay the proceeds 
to the lessee ; (2) applied to the Board of Public Utility Commissioners 
for leave to isst»e bonds to repay lessee for improvements ; (3) direct- 
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ed the trustee under the mortgage to pay to the lessee insurance money 
received from fire losses, for the restoration of the property. 

In No. 2018, the lessor (1) issued bonds to pay the lessee for ex- 
penditures madron the demised property; (2) rectified a mistake re- 
specting the deposit of certain shares of stock; (3) authorized the 
cancellation of an option. 

In No. 2020, the lessee (1) maintained its corporate organization; 
(2) received and distributed rents. 

In No. 2021 (227 Fed. 490), the lessor (1) authorized the purchase 
of property; (2) applied for a franchise to lay tracks; (3) renewed 
leases ; (4) called for the return of old certifiattes of stock of merged 
companies for cancellation. 

In No. 2023, the lessor (1) requested the trustee of a mortgage of 
umderlying property to deliver bonds for cancellation; (2) delivered 
for cancellation bonds that had been paid ; (3) delivered its own bonds 
for certain shares of stock under a consolidation antedating the lease. 

In No. 2015 (227 Fed. 494), the lessor (1) provided for an issue of 
bonds to refund maturing bonds; (2) conveyed certain real estate 
covered by the lease ; (3) petitioned for and accepted an ordinance for 
additional railway tracks. 

In No. 2016, the lessor performed the same three acts as in No. 
2015. 

In No. 2022 and No. 2024, the lessor's acts were similar to those 
done in one or several of the preceding cases. 

In No. 2014 (227 Fed. 491), tfie lessor, imder its corporate powers 
to engage in the business of leasing property, leased all its property 
and franchises to the Public Service Corporation of New Jersey. 

These several corporate activities (excepting those in Nos. 2013 and 
2020), were held by the trial court to constitute doing business within 
the meaning of the Corporation Tax Law. This law provides : 

"That every corporation • • • organised for profit •' • • and en- 
Vaged in husiness in any state • • • shall be Enibject to pay annually a 
special excise tax with respect to the carrying on or doing business by such 
corporaUon. • • • " Comp. St 1913, J 6300. 

It has been repeatedly held by the Supreme Court of the United 
States, Anderson v. The Forty-Two Broadway Co., 239 U, S. 69, 

36 Sup. Ct. 17, 60 L. Ed. ; Stratton's Independence v. Howbert, 

231 U. S. 399, 414, 34 Sup. Q. 136, 58 L. Ed. 285; McCoach v. Mine- 
hill Ry. Co, 228 U. S. 295, 306, 33 Sup. Ct. 419, 57 L. Ed. 842, that 
the tax thus imposed is not an income tax, but is an exise upon the 
conduct of business in a corporate capacity. The character of cor- 
porate business intended to be taxed is described by the law only 
by the general expression "carrying on or doing business." From 
the beginning, therefore, the courts have been called upon to con- 
strue the law and to determine what corporate acts constitute doing 
business within its meaning. 

It was recognized at once that certain corporate acts concern only 
the maintenance of corporate existence, and have no relation to the 
conduct of the business for which a corporation is organized, while 
others are done and performed solely in furtherance of that business 
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Without relation to the maintenance of the corporate entity. It was 
conceded, that with respect to the former, the law does not impose a 
tax, and with respect to the latter, it does. Between these extremes ap- 
peared corporate acts partaking of the nature of business transactions, 
but pursued under circumstances that indicated the performance of 
contractual undertakings rather than the conduct of corporate busi- 
ness. Such transactions were presented for adjudication in a number 
of cases pending but not decided at the time judgments were entered 
in the cases under review. These were, therefore, not available to 
the trial court in aid of its conclusions. These decisions rule the 
cases under review, not merely because of the similarity in fact and 
in principle to the issues here involved, but because of the breadth 
of construction which the courts have given the statute. 

[1] The substance of this construction is, that the statute imposes 
an excise, not because of every act i>erformed by a corporation under 
its incidental powers, but upon the privilege of doing and carrying on 
the business for which the corporation is organized, and when the 
corporation ceases the conduct of such business by turning it over to 
be carried on by another, it ceases to be subject to the tax so long as 
it commits no act by which the resumption of its business is to be 
inferred. Anderson v. Morris & Essex R. R. Co., 216 Fed. 83, 132 
C. C. A. 327 (C. C. A. 1st); N. Y. C. & H. R. R. Co. v. Gill, 219 
Fed. 184, 134 C. C. A. 558 (C. C. A. 2nd) ; Lewellyn v. Pittsburgh, 
B. & L. E. R. Co., 222 Fed. 177, 137 C. C. A. 617 (C. C. A. 3rd); 

Traction Companies v. Collectors, 223 Fed. 984, C. C. A. 

(C. C. A. 6th); United States v. Emery, Bird, Thayer Realty Co., 
237 U. S. 28, 35 Sup. Ct. 499, 59 L. Ed. 825; McCoach v. Minehill 
& Schuylkill Haven R. R. Co., 228 U. S. 295, 33 Sup. Ct 419, 57 U 
Ed. 842. It has thus been held that a railroad company, whose busi- 
ness is the transportation of passengers and freight, ceases to be en- 
gaged in the business for which it was organized when it leases and 
surrenders its entire property to another railroad company to be ex- 
clusively used and operated by it. McCoach v. Mindiill R. R. Co., 
supra; Lewellyn v. Pittsburgh, B. & L. E. R. Co., supra. It has also 
been held that such a corporation does not resume the business for 
which it was organized, when by subsequent acts, it elects directors 
and officers for 5ie maintenance of its corporate existence, McCoach 
V. Minehill R. R. Co., supra; collects and distributes rents reserved 
by a lease, McCoach v. Minehill R. R. Co., supra; Corporation Tax 
Cases, 220 U. S. 107, 31 Sup. Ct. 342, 55 L. Ed. 389; collects income 
from securities, and reinvests the same, McCoach v. Minehill R. R. 
Co., supra ; issues bonds to meet the cost of acquisition and construc- 
tion of property to be added to demised premises, Anderson v. Mor- 
ris & Essex R. R. Co., supra; N. Y. C. & H. R. R. Co. v. Gill, su- 
pwa; acquires real estate by purchase or the exercise of the power of 
eminent domain for the use of a lessee, Lewellyn v. Pittsburgh, B. & 
L. E. R. Co., supra; N. Y. C. & H. R. R. Co. v. Gill, supra; sells 
real estate and reinvests the proceeds in other property subject to a 
lease. Traction Companies v. Collectors, supra; issues treasury stock 
previously authorized in payment for improvements made by a lessee 
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to demised premises, Anderson v. Morris & Essex R. R. Co., supra; 
Traction Companies v. Collectors, supra. 

[2] A review of the reasons upon which these decisions are based 
would add nothing to the subject. It is therefore sufficient to say 
we are of opinion that the acts found by the special verdicts in the 
cases under review to have been done and performed by the lessor 
corporations were not done or performed by them in the conduct of 
the body or substance of the business for which they were organized 
and from which they had retired when they turned over their prop- 
erty to their lessees, but were corporate acts performed under the in- 
cidental powers of the corporations pursuant to the terms of contracts 
into which they had enteted. 

[3] This view was not seriously resisted by the defendants in any 
of the cases, excepting in Nos. 2013, 2020 and 2014. In the latter 
case, the leasor corporation had very broad powers, among which 
was the power "To manufacture, buy, sell, lease and let, power plants 
and generating stations for the manufacture and distribution of elec- 
tric current." On July 1, 1907, the lessor corporation leased its prop- 
erty, and thereafter the lessee conducted the business of manufactur- 
ing and distributing electric current. The learned trial judge held 
that by leasing a power plant under its corporate authority to engage 
in the business of leasing such property, the lessor corporation was 
carrying on a business within the definition of its charter'powers. Ap- 
plying to this case the test suggested by the Supreme Court in United 
States V. Emery-Bird-Thayer Realty Company, 237 U. S. 29, 35 Sup. 
Ct. 499, 59 L. Ed. 825, we are not inclined to agree with this conclu- 
sion. In that case the court said : 

"The question is rather what the corporation is doing than what It 
could do." 

Under its powers, this corporation could have engaged in the busi- 
ness of building and leasing power plants, and in tfie prosecution of 
that business would have been subject to taxation imder the Corpora- 
tion Tax Law. What it did was to divest itself by lease of its entire 
corporate property and corporate powers, except its power to exist, 
just as the other lessor corporations did under appropriate powers. 
What it was doing when the taxes in dispute were assessed against 
it, was the maintenance of its corporate entity and the collection and 
distribution of rents received for its demised property. 

We are of opinion that the trial court erred in holding in this and 
other cases, that the lessor plaintiffs were doing business within the 
meaning of the act, and were therefore subject to the corporation tax, 
but that it did not err in holding in Nos. 2013 and 2020, that the lessor 
plaintiffs were not doing business within the meaning of the act. 

The second question in these cases, whether recovery of the amounts 
paid for the years 1909 and 1910 is barred by the federal statute of 
limitations, depends upon the nature of the actions and the character 
in which the defendants are sued. 219 Fed. 301. 

In the cases grouped in the beginning of this opinion, in which the 
second question appears, the plaintiffs sought to recover for taxes 
paid for the years 1909 and 1910, as well as in some of the cases for 
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taxes paid for the years 1911 and 1912. The circumstances connected 
with the payment of the taxes for the years 1909 and 1910, and the 
institution of suits to recover the same, are these: The taxes were 
assessed under the Corporation Tax Law of. 1909 and were paid un- 
der protest. More than two years after the dates of payment, the 
plaintiffs appealed to the Commissioner of Internal Revenue for their 
abatement or refund. The appeals were rejected on the ground, 
among others, that the appeals were not filed within two years from 
the time the taxes were paid, whereupon these suits were instituted. 

The statutes limiting the period within which the government sub- 
jects itself to the judgments of the courts for the recovery of revenues 
erroneously or illegsdly collected, are these: 

The Corporation Tax Law of 1909 (section 38) provides : 

"That all laws relating to the collection, remission, and refund of internal 
revenue taxes, so far as applicable to and not Inconsistent with the provisions 
of this section, are hereby extended and made applicable to the tax imposed 
by this section." Comp. St. 1913, § 6307. 

The particular statutes contemplated are sections 3220, 3226, 3227 
and 3228 of the Revised Statutes of the United States, the provisions 
of which, in so far as they affect the issues of these cases, are as fol- 
lows : 

"Sec. 3220. The Commissioner of Internal Revenue • • • is author- 
ized, on appeal to him made, to remit, refund, and pay back all taxes errone- 
ously or illegally assessed or collected." 

*'Sec. 3226. No suit shall be maintained in any court for the recovery of any 
internal tax alleged to have been erroneously or illegally assessed or collect- 
ed * * * untU appeal shall have been duly made to the commissioner of 
internal revenue ♦ ♦ ♦ and a decision of the commissioner has been had 
therein. 

"Sec. 3227. No suit or proceeding for the recovery of any internal tax al- 
leged to have been erroneously or illegally assessed or coUected ♦ ♦ • 
shall be maintained in any court, unless the same is broui^t within two years 
next after the cause of action accrued. 

"Sec. 3228. All claims for the refunding of any internal tax alleged to have 
been erroneously or illegally assessed or collected ♦ ♦ • must be present- 
ed to the commissioner of internal revenue within two years next after the 
cause of action accrued." Comp. St 1913, §§ 5944, 5949-5951. 

The plaintiffs maintain that they are not subject to the two year 
limitation of these statutes, for the reason that they have not pur- 
sued the remedy prescribed by the statutes, but have followed another 
remedy afforded by law. In other words, they claim that they have 
not sued the collectors in their official capacity under a federal law 
which limits their right of action to two years, but have sued the col- 
lectors in their personal or individual capacity under a state law, which 
extends their right of action to four years. 

This distinction is based upon the contention, that in collecting taxes 
from corporations for the privilege of doing business when in fact 
they were not doing business within the meaning of the act, the de- 
fendant collectors acted without warrant of law and committed torts 
for which they are personally liable. This contention is based, first, 
upon the legal proposition that a public official who attempts to en- 
force an unconstitutional act of Congress or of a State legislature, 
and thereby invades personal or property rights, is liable personally 
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for the resulting damages, Ex parte Young, 209 U. S. 123, 28 Sup. 
Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764; 
Virginia Coupon Cases, 114 U. S. 270, 297, 5 Sup. Ct. 903, 962, 29 
L. Ed. 185; De Lima v. Bidwell. 182 U. S. 1, 21 Sup. Ct. 743, 45 U 
Ed. 1041 ; Osbom v. United States Bank, 9 Wheat. 738, 6 L. Ed. 
204; United States v. Lee, 106 U. S. 196, 1 Sup. Ct. 240, 27 L. Ed. 
171, and second, upon the deduction, that a public official who at- 
tempts to enforce a valid act of Congress or of a State legislature 
against a party to whom the act does not apply, and thereby invades 
personal or property rights, is likewise liable personally for damages. 
Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. Ct. 340, 56 L. 
Ed. 570; Tindal v. Wesley, 167 U. S. 222, 17 Sup. Ct. 770, 42 L. Ed. 
137; Cunningham v. Macon R. R., 109 U. S. 446, 452, 3 Sup. CL 
292, 609, 27 L. Ed. 992. 

Opposed to these contentions the defendants maintain, that the rem- 
edy provided by the statute for the recovery of taxes erroneously or 
illegally collected, is an exclusive remedy and no other can be sub- 
stituted for it. Snyder v. Marks, 109 U. S. 189, 193, 3 Sup. Ct. 157, 
27 L. Ed. 901 ; De Bary v. Dunne (C. C.) 162 Fed. 961 ; Cheatham 
V. United States, 92 U. S. 85, 88, 89, 23 L. Ed. 561. Therefore, if 
the defendants are sued officially, the plaintiffs are limited by the 
federal two year statute of limitation, and if sued personally, they are 
without right to recover at all. 

[4] Interesting as this question of law may be, we are clearly of 
the opinion that it has not been raised and therefore cannot be decided 
under the pleadings in these cases. Whether the statutory remedy 
for the recovery of taxes erroneously or illegally collected is or is not 
an exclusive remedy, it nevertheless is one remedy. Whether there 
was open to the plaintiffs another which they might have pursued 
against the collectors personally, is unimportant in face of the fact 
that they did not select such .a remedy, but, their protestations to the 
contrary notwithstanding, elected to adopt and pursue the remedy 
provided by the statute. It is true that the names of the defendants 
appear in the titles of the suits without words descriptive of their 
official positions, and so far as the titles disclose, the defendants were 
sued personally. But the form of an action and the rights and lia- 
bilities of parties are not controlled by the title of the suit. They 
are determined by the disclosures of the pleadings. And so the char- 
acter in which a party sues or is sued is determined from the body 
of the pleading and not from the caption of the suit. We must there- 
fore look to the complaints in these cases to find the nature of the 
actions and the character in which the defendants were sued. 

Similar complaints, mutatis mutandis, were filed in the seventeen 
cases. One of the complaints, with matters unimportant to the pres- 
ent consideration omitted, is excerpted in the margin.* 

1 No. 2011. 

Plaintiffs, Public Serylce Railway Company and Consolidated Traction 
Company, corporations and bodies politic of the State of New Jersey, say: 

"1. Consolidated Traction Company ♦ • ♦ leased aU of Its proper^ and 
franchises, except Its franchises to be a corporation, to the North Jersey 
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These complaints show that the. plaintiffs pleaded the statute with 
the particularity and nicety of common law pleading by stating the 
facts which brought their cases within it, and that they went even 
further and counted upon the statute by making express reference to 
it, and concluded with declarations that their actions accrued upon 
the statutory acts of the (jommissioner of Internal Revenue in refus- 
ing to allow their appeals and to refund the taxes. And in this regard 
it may be noted that if the defendants were sued in their personal 
capacity, the actions against them would have accrued to the plain- 
tiffs when the torts were committed, without awaiting the subsequent 
conduct of the Commissioner of Internal Revenue, and the plaintiffs 
in their pleadings would have so declared. On the contrary it mani- 
festly appears from a reading of the complaints, that in preparing their 
grounds of action, as well as in declaring upon the actions, the plain- 
tiffs conformed in detail to the acts and the conditions prescribed by 
the statute as prerequisites to the remedy it affords. 

Street Railway Company • • • for the term of 909 years; • • • 
since which time it has not done or carried on any huMneas whatsoever ex- 
cept the receipt of the rental under said lease and the distribution thereof 
among its stockholders. 

"2. By virtue of a merger and consolidation agreement. Public Service Rail- 
way Company was formed by said North Jersey Street Railway Company 
and others, and thereby all of the said leasehold property became vested in 
Public Service Railway Company. 

"3. Defendant was • • ♦ Collector of Internal Revenue for the Unit- 
ed States in the Fifth District of "New Jersey ♦ ♦ * and as such duly 
commissioned under the laws of the United States, 

"4. The Commissioner of Internal Revenue of the United States, claiming 
to act under and by virtue of the provisions of an act of Congress, approved 
August 5, 1909, assessed a special excise tax against the plaintiff Consolidat- 
ed Traction Company, for excise taxes for the year ending December SI, 1909, 
for the sum of $6,225, and that notwithstanding the fact that under and by 
virtue of the aforesaid lease, said company was not doing business within the 
meaning of the said act, nor could it do the same, but was simply maintaining 
its corporate existence and collecting and distributing to its stockholders the 
rental paid to it under said lease, and said plaintiff, the said Consolidated 
Traction Company, was not liable under the law for the payment of said taxes. 
Nevertheless, th£ said defendant required and compeUed the payment of said 
sum of $6,225, in spite of the protests of the plaintiffs, and thereby the plaiu- 
tiifs. Public Service Railway Company, as lessee in possession and operation 
of said leasehold property under the terms of said lease (which required It to 
pay all taxes against said Consolidated Traction Company or the leasehold 
estate) was thereupon wrongfully, illegally and improperly compelled by the 
defendant to pay the said sum of $6,225, which sum the plaintiff Public Serv- 
ice Railway Company, under protest that said company was not lawfully lia- 
ble for said taxes, did pay on June 10, 1910, to the said defendant 

'*5w (A claim with similar averments covering taxes assessed for the year 
ending December 31, 1910, and collected and paid on June 29, 1911.) 

"6. Plaintiffs made claim for a refund of the said several sums so paid to 
the said defendant as aforesaid to the Commissioner of Internal Revenue, on 
the ground that the same were severally illegally, improperly and wrongfully 
assessed and collected, by several applications in loriting, which appUcations 
are now on file with the Commissioner of Internal Revenue and to which 
plaintiffs pray leave to refer, which claim was refused by said CommUsSionr 
er of Internal Revenue on November 18, 1918 ; whereby on that date an ac- 
tion accrued therefor to the plaintiffs, 

'7. By reason of said payments ♦ • • PubUc Service Railway Compa- 
ny demands as damages, the sums so paid as aforesaid." 
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[6] Holding, as we do, that the plaintiffs declared upon and seek 
to recover under the statute, it follows that they are subject to the 
limitation prescribed by the statute. This limitation provides that an 
appeal for a refund shall be made within two years after payment. 
With respect to this provision, the Supreme Court in Kings County 
Savings Institution v. Blair, 116 U. S. 200, 6 Sup. Ct. 353, 29 L. Ed. 
657, held: 

"A suit cannot be maintained against a collector of internal revenue to re- 
cover back taxes alleged to have been Illegally exacted, when the tax payer 
has failed within two years next after the cause of action accrued to pre- 
sent to the Commissioner of Internal Revenue his claim for the refunding 
in the manner pointed out by law." 

In speaking for the court, Mr. Justice Woods said : 

"In our opinion no suit can be maintained for taxes lUegally collected un- 
less a claim therefor has been made within the time preecribed by the law. 
When the law says the claim must be presented within two years, the implica- 
tion is that, unless so presented, the right to demand the repayment of the 
tax is lost, and the Commissioner has no authority to refund it, and. of 
course, the right of suit is gone. We regard the presentation of the claims to 
the Commissioner of Internal Revenue for the refunding of a tax alleged to 
have been illegally exacted as a condition on which alone the Government 
consents to litigate the lawfulness of the original tax. It is clearly not the 
intent of the statute to allow the collector to be sued unless the taxpayer has 
first applied for relief to the Commissioner within the time and in the manner 
pointed out by law and relief has been denied him. Cheatham v. United 
States, 92 U. S. 85 [23 L. Ed. 561] ; Railroad Co. v. United States, 101 U. S. 
543 [25 L. Ed. 1068] ; Arnson v. Murphy, 115 U. S. 579 [6 Sup. Ot 185, 29 L. 
Ed. 491]." 

We are of opinion that the learned trial judge committed no error 
in ruling in the cases in which the question arose that recovery by the 
plaintiffs for the taxes paid for the years 1909 and 1910 is barred by 
the federal statute of limitations. 

In Nos. 2017, 2018, 2021 and 2023, the judgments of the court be- 
low are reversed. In Nos. 2011, 2012, 2013, 2019, 2020, 2025, 2026 
and 2027, the judgments below are affirmed. In Nos. 2014, 2015, 2016, 
2022 and 2024, the judgments below are reversed, and new trials are 
directed in conformity with this opinion. 

McPHERSON, Circuit Judge, did not participate in the considera- 
tion and decision of these cases. 



HUDSON COUNTY GAS CO., to Use of PUBLIC SERVICE GAS CO., v. 

MkiCOACH. 

(arcult Cburt of Appeals, Third Circuit January 21, 1916.) 

No. 1973. 

In Error to the District Court of the United States for the Eastern District 
of Pennsylvania; OUver B. Dickinson, Judge. 

Action by the Hudson County Gas Company, to use of the Public Service 
Gas Company, against William MJcCoach. Judgment for defendant, and 
plaintiff brings error. Affirmed. 

Prank Bergen, of Newark, N. J., and Morgan, Lewis & Bockius, of Phila- 
delphia, Pa., for plaintiff in error. 
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Frands Flsber Kane, of Philadelphia, Pa.» and Edward 8. Kremp, Asst U. 
8. Atty., of Reading, Pa., for defendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit Judges. 

PER CURIAM. This case presents the same questions that were involved 
in the Public Service Corporation Cases decided by this court at the present 

term. 229 Fed. 902, C. C. A. . The reasoning upon which the decisions 

in those cases was based applies with equal force to the facts of this case, and 
compels a like decision. 

The judgment below is affirmed. 

McPHERSON, Circuit Judge, did not participate in the consideration and. 
decision of this case. 



PABST BREWING CO. v. E. CLEMENS HORST CO.* 

(Circuit Court of Appeals, Ninth Circuit. February 21, 1916.) 

No. 2639. 

1. SaLCS ^»d40^BBKACH BT PlTROHASEB — ^RSMBDIES OF SSLLEB. 

Upon the breach of a contract of sale by the purchaser, the seller Is 
at liberty to fully perform on his part, and when he has done all that is 
necessary to effect a delivery of the property, so as to pass title, he may 
store or retain the property for the purchaser and sue for the contract 
price, or resell the property as agent for the purchaser, In which case 
his recovery will be the difference between the contract price and the net 
proceeds of the sale. 

[Ed. Note.— For other cases, see Sales, Cent, Dig. §§ 927-942 ; Dec. Dig. 
€=>340.] 

2. Sales ^=s>384 — ^Breach bt Pubchasbe— Remedies of Seller. 

Upon the breach of a contract of sale by the buyer, it is not obligatory 
upon the seller to store the property for the buyer or sell it as the buyer's 
agent, and if he does not care to do so he is entitled to recover the differ- 
ence between the contract price and the market price or value of the- 
property at the time and place of delivery fixed by the contract. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §S 109S-1107; Dec. 
Dig. <$=>384.] 

3. Sales ^=s>S45, 371 — Bbeach bt Purchaser — ^Remedies of Seller. 

Upon the breach of a contract of sale by the buyer, the seller cannot 
sue for the contract price or sell the property as the buyer's agent and 
sue for the deficiency, unless the subject-matter of the sale is identified 
or in some manner appropriated to the contract. 

[Ed. Note,— For other cases, see Sales, Cent Dig, §§ 956-961, 1086-1088;. 
Dec. Dig. <$=>345, 371.] 

4. Sales ^=:>384 — Actions for Price — Measure of Damages. 

In a seller's action for damages from a buyer's breach of a contract 
for the purchase of hops, where there was no allegation that the hops 
were resold, or as to the price for which they were resold, the measure of 
damages was the difference between the contract price and the market 
price at the time and place of delivery. 

[Ed. Note.— For other cases, see Sales, Cent Dig. f§ 1098-1107; Dec. 
Dig. «=»3^.] 

5. Sales ^=»181 — Actions for Price — Admissibility of Evidence. 

In a seller's action to recover the difference between the contract price 
and the market price oi hops, which the buyer refused to accept on the- 
ground, among others, that the samples furnished by the seller were not 

^s»For otber oasM see same topio A KEY-NUMBBR in all Key-MumlMred Digests A Indexes. 
229 F.— 58 •Rehearing denied May 8, 1916. 
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cleanly picked, witnesses testified that the samples did not exhibit the 
quality of hops contracted for, because! they contained stems and leaves 
and were not cleanly picked. It was conceded that the hops tendered 
were picked by a picking machine. The buyer offered to prove that 
leaves and stems were being put in the hops by instructions of the seller ; 
that the witnesses saw the hops being baled, and saw the leaves and 
stems being put into the drier. Held, that this evidence was admissible, 
as it tended to show that the hops were not of choice quality, and, con- 
ceding that the testimony should have been limited to the quality of the 
hops contained in the samples tendered, the rejected testimony had a 
direct tendency to corroborate the witnesses, who testified that the 
samples contained stems and leaves and were not cleanly picked. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §{ 473-491; Dec. 
Dig. <8=»181.] 

^. BviDENCE ^=s>166 — ^Best and Secondabt Evidence — Books of Account. 

In a seller's action for damages from a buyer's breach of the contract 
of sale, it was error to permit a witness to testi^^ from figures compiled 
from the seller's books, showing office expenses and insurance and other 
charges, and that the hops were sold at a price specified over and above 
these various charges, where the books themselves were accessible and 
unaccounted for, as they were the primary evidence of their contents, 
and evidence as to what they contained or showed was secondary and in- 
competent 

[Ed. Note. — For other cases, see Evidence, Cent Dig. §§ 566, 657; Dec. 
Dig. «8=»166.] 

7. Evidence <©=»376 — ^Documentabt Evidence — ^Books of Account. 

The books themselves were incompetent, where there was no testimony 
as to how or by whom they were kept, when the entries were made, or 
the sources from which they were made. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. {§ 1628-1046; Dec. 
Dig. «=»376.] 

8. Evidence ^=»142 — ^Market Value — Otheb Sales. 

In a seller's action for breach of a contract for the sale of hops to be 
delivered at Milwaukee, evidence was admitted as bearing upon the ques- 
tion of market value as to the prices for which sales of hops were made 
in April, May, and June, and even as late as July, 1913, though the 
buyer canceled the contract In November, 1912. SeldL, that this evidence 
was improperly admitted, especially where the price of hops declined 
rapidly after the cancellation of the contract, and also in view of the 
fact that the sales were made in many different states, and even in Cana- 
da, while the market value or price at Milwaukee was the basis of the 
measure of damages. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. Jf 416-423 ; Dea 
Dig. <g=>142.] 

9. Customs and Usages ^s3»15 — ^Delivery of Goods. 

In a seller's action for damages from the buyer's refusal to accept hops, 
where it appeared that the buyer canceled the contract in November, 1912, 
and the complaint alleged a tender of performance about that time, evi* 
dence that it was customary under hop contracts to ship hops during the 
shipping season, which extended to the end of February or March of the 
following year, was incompetent, as the market price, forming the basis 
of the measure of damages, was to be fixed as of the date of the canrella- 
tion of the contract or soon thereafter, especially where there was no 
testimony that the seller could have tendered or delivered hops of a quali- 
ty superior to the samples rejected by the buyer at any time during auch 
shipping season. 

[Ed. Note.— For other cases, see Customs and Usages, Cent. T>Xg. §{ 
30-33 ; Dec, Dig. <3=»15.] 

^=s>For other caaes see same topic ft KBY-NUMBBR In all Key-Numbered Digests ft IndflKee 
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10. SAIA8 ^=»3S2— AOTXOKS FOB PbiCE— ADHISSIBILXTT or BVIDBNCB. 

In an action for damages from a buyer's refusal to accept hops under 
a contract for the sale of air-dried Consumnes hops, where it appeared 
that the only air-dried Consumnes hops in existence were those produced 
by the seller, and that they had no market value as distinguished from 
other hops from the same district, but that air-dried hops and kiln-dried 
hops of equal quality had the same market value, evidence as to the 
market price of Consumnes hops should have been admitted, though not 
limited to air-dried hops. 

[Ed. Nota — For other cases, see Sales, Cent Dig. { 1096; Dec Dig. 
«»382.] 

In Error to the District Court of the United States for the Sec- 
ond Division of the Northern District of California ; William C. Van 
Fleet, Judge. 

Action by the E. Clemens Horst Company against the Pabst Brew- 
ing Company. Judgment for plaintiff, and defendant brings error. 
Reversed and remanded. 

Heller, Powers & Ehrman, of San Francisco, Cal. (Thomas J. Geary, 
of Santa Rosa, Cal., and James L. Robison, of San Francisco, Cal., 
of counsel), for plaintiff in error. 

Devlin & Devlin, of Sacramento, Cal., W. H. Carlin, of Marysville, 
Cal., and Maurice E. Harrison, of San Francisco, Cal., for defendant 
in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. This was an action to recover damages 
for the breach of a contract for the sale of hops. The E. Clemens 
Horst Company is a corporation organized and existing under the 
laws of the state of New Jersey, and for 9, number of years last past 
has been extensively engaged in the business of growing, buying, and 
selling hops. The Pabst Brewing Company is a corporation organized 
and existing under the laws of the state of Wisconsin, and is engaged 
in the manufacture of beer. For convenience of reference the par- 
ties will be hereafter referred to as the Horst Company and the Brew- 
ing Company. The Horst Company is the owner of a hop ranch of 
atout 400 acres in the Constunnes river district in Sacramento county, 
Cal., upon which it grows and cures hops for market. The entire Con- 
sumnes district consists of about 800 or 900 acres. The hops pro- 
duced by the Horst Company in this district are known as air-dried,, 
as contradistinguished from kiln-dried. Kiln-dried hops are cxired 
or dried by heat produced by a stove or furnace within the building, 
while the air-dried hops are cured or dried by hot air forced or blown 
into the building from without. The difference between the quality 
of the air-dried and kiln-dried hops is that the former retain the oils 
and resins better than the latter, and this is supposed to be an advan- 
tage. At least, such is the view of the Horst Company. No air-dried 
hops were produced in the year 1912 in the Consumnes district, ex- 
cept by the Horst Company. 

Q=»For oUier cases see same topic ft KET-NUMBER in all Key-Numbered Digests & Indezes^ 
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In the month of August, 1911, the Horst Company entered into a 
contract by wire with the Brewing Company for the sale of 2,000 bales 
of choice, air-dried, Consumnes hops of the year 1912, at 20 cents 
E^r pound, plus freight, delivered at Milwaukee, Wis. On the 28th 
day of September, 1912, the Horst Company, at the instance of the 
Brewing Company, mailed to the latter 20 samples of Consumnes 
air-dried hops of the crop of 1912. On the 4th day of October, 1912, 
the Brewing Company notified the Horst Company that it would not 
accept hops of the quality shown by these samples, for the reason that 
they were not choice as called for by the contract of sale. On the 10th 
day of. October, 1912, the Brewing Company mailed to the Horst 
Company 4 samples of Consumnes hops of a quality such as it would 
be willing to accept. On the 29th day of October, 1912, 14 additional 
samples were forwarded to the Brewing Company by the Horst Com- 
pany. On the 4th day of November, 1912, the contract was canceled 
by the Brewing Company on the ground that the hops tendered were 
not of the quality agreed upon, and thereafter the present action was 
instituted to recover damages for breach of the contract of sale. 

The complaint alleges in general terms the incorporation of the par- 
ties, the execution of the contract for the sale of the hops, the tender 
of the hops in performance of the contract, the refusal of the defend- 
ant to accept the tender, and the resulting damages in the sum of $32,- 
000. Trial was had before the court and a jury, and the present writ 
of error was sued out to reverse a judgment entered on a verdict in 
favor of the Horst Company. 

[1-3] The record contains 148 assignments of error, and objections 
and exceptions almost without number. Before taking up these sev- 
eral assignments, it might be well to refer briefly to the familiar rules 
of law applicable to actions of this kind. Upon the breach of a con- 
tract of sale by the purchaser, the seller is at liberty to fully perform 
on his part, and when he has done all that is necessary to effect a de- 
livery of the property, so as to pass title to the purchaser, he may 
store or retain it for the purchaser, or he may resell it as agent for 
the purchaser. If he pursues the former course, he is entitled to 
maintain an action for the contract price of the goods. If he pursues 
the latter, his recovery will be the difference between the contract 
price and the net proceeds of the sale. But it is not obligatory upon 
him to adopt either of these courses, and if he does not care to do 
so he is entitled to recover the difference between the contract price 
and the market price or value of the property at the time and place 
of delivery fixed by the contract. 

Every seller, however, may not pursue all three of these remedies. 
He cannot, for instance, pursue the first or second, unless the subject- 
matter of the sale is identified or in some manner appropriated to the 
contract, because in the one case he holds the property as agent for 
the purchaser, and in the other he sells it as agent for the purchaser, 
and unless the property is identified, or in some way appropriated to 
the contract, it can neither be held nor sold. As said by the court in 
Cherry Valley Iron Works v. Florence Iron River Co., 64 Fed. 5^, 
575, 12 C. C. A. 306, 312: 
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^If the subjectrmatter is identtfled when the contract Is made, the title 
passes to the sendee, In the absence of controlling stipulations. When the 
subject-matter Is subsequently identified by its appropriation to the contract, 
the title passes at the time. of such appropriation. But when there has at 
no time been identification of the subject, the title remains in the vendor. 
In those cases where the title has passed before the contract is broken, 
and the rights of the parties have been converted into claims for damages 
arising from the breach, the nature and kind of remedies to which the ven- 
dor may resort are the subject of much controversy in the opinions of the 
courts. There is high authority for the proposition that the vendor, in such 
a case, may, among other remedies, by virtue €l a species of lien for the pur- 
chase price, sell the goods as those of the vendee, and hold the latter for 
the difference between the price obtained and the contract price. This was 
the remedy resorted to here. It Is not necessary for us to decide whether the 
vendor has this remedy in the class of cases Just mentioned. It is clear that 
this case does not belong to that class. Here the title never passed, and the 
goods at all times remained the property of the vendor, subject to any disposi- 
tion it might be pleased to make of them, until it finally sold them on the 
market to other parties. The implied authority of the vendor to segregate 
the goods and appropriate them to the contract had long previously expired. 
In such cases the rule is general, if not universal, that the measure of th« 
damages which the vendor may recover Is the difference between the contract 
price and the market price at the time fixed by the contract for delivery." 

[4, B] In this case the measure of damages was the difference be- 
tween the contract price and the market price at the time and place 
of delivery, because there was no allegation in the complaint that the 
hops were resold, or of the price at which they were resold. In other 
words, the action was not brought to recover the difference between 
the contract price and the selling price, with expenses added, but to 
recover general damages; and the law fixes these at the difference 
between the contract price and the market price at the time and place 
of delivery. The issues in the case then were : First, was there a con- 
tract of sale? Second, was that contract breached by the Brewing 
Company? and, third, if there was a contract and a breach, what, if 
any, damages resulted therefrom? The court instructed the jury as 
a matter of law that there was a contract as alleged in the complaint, 
and this charge was justified by th^ admitted facts. It was likewise 
admitted that the Brewing Company canceled the contract and refused 
to accept the hops as tendered, so that the only vital issues remain- 
ing in tiie case were : Was the Horst Company ready, able, and will- 
ing to perform its part of the contract ; and, if so, what damages re- 
sulted from the breach? 

Let us now review some of the rulings complained of in the light 
of these issues and the general principles of law to which we have 
referred. One of the main issues in the case was the quality of the 
hops tendered by the Horst Company in performance of the contract. 
One of the objections urged against the samples furnished by the 
Horst Company was that the hops contained stems and leaves and 
were not cleanly .picked. Upon that question the Brewing Company 
called two witnesses. The witness Chalmers testified that he had been 
engaged in the hop business in the Consumnes district for 30 years, 
that he knew the Horst Company ranch, and that he visited the ranch 
during the picking season of 1912 with one Traganza. He was then 
.asked the following questions and the following proceedings occurred : 
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"Q. What did yon observe about the picking machine? Just explain wbat 
you saw. A. Do you mean for me to teU you Just what I saw? Q. Ye& A. 
WeU, I will tell you. 

"The Court: What is the purpose of this? 

"Mr. Powers: To show that the leaves and stems were being put in these 
hops by instructions of Mr. Horst to put them in there. 

"The Ck>urt: That has nothing to do with this case at all. It would depend 
upon the condition of the hops shown here. 

"Mr. Powers: I would like to make my offer, so that your honor will under- 
stand. I offer to prove by this witness that he was present while these very 
hops were being baled ; that he saw the leaves and stems being put into tlie 
drier ; subsequently these hops were baled as they are here ; that he actually 
saw those things with his own eyes. 

"The Court: The evidence is excluded as wholly immaterial to the issue. 

"Mr. Powers: Exception." 

The witness Traganza was called, and stated that he was a farmer; 
that he knew the witness Chalmers, and accompanied him to the Horst 
Company ranch; that he saw the hop drier in operation; and that 
he remained there probably about two hours. Counsel for the Horst 
Company interposed an objection to his testimony at this point, on the 
ground that it was evidently in line with the previous testimony of 
Chalmers. The court asked if this was the purpose of the testimony, 
and upon receiving an affirmative answer the objection was sustained, 
and an exception taken. 

These rulings were erroneous. It was conceded throughout the trial 
that the hops tendered came from the ranch in question and were 
picked by a picking machine. The testimony thus offered tended strong- 
ly to show that the hops were not of choice quality, and that the 
Horst Company was not able to perform its contract with the Brewing 
Company. The testimony should not have been limited to the quality 
of the hops contained in the samples, because it was incumbent on the 
seller to go further, and show that the hops actually tendered were 
equal in quality to the samples furnished, in order to show its ability 
to perform the contract. But, if it be conceded that the testimony 
should have been limited to the quality of the hops contained in the 
samples, we still think the rejected testimony had a direct tendency to 
corroborate the witnesses, who testified that the samples did not ex- 
hibit a choice quality of hops, for the reason that the hops contained 
stems and leaves and were not cleanly picked. 

• [8-8] On« of the witnesses for the Horst Company was permitted 
to testify from figures compiled from the books of the Horst Com- 
pany, showing office expenses in New York and Chicago, insurance 
charges, warehouse charges, freight charges, and other miscellaneous 
charges, and that the 2,000 bales of hops sold at an average net price 
of 13.66 cents per pound over and above these various charges. This 
testimony was clearly inadmissible. The books themselves afforded 
the primary evidence of their contents, and as long as they were ac- 
cessible and unaccounted for any evidence as to what they contained or 
showed was secondary and incompetent. This rule is elementary. 
Furthermore, the books were not identified or proved, so as to render 
them competent, if offered. It appears from the compilations referred 
to that the books recorded transactions which took place in New York, 
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Chicago, and various other places throughout the United States, and 
there was not the slightest testimony as to how the books were kept, 
by whom they were kept, when the entries were made, or the sources 
from which they were made. 

But, outside and beyond all this, many of the figures and computa- 
tions were irrelevant and immaterial for any purpose. As already 
stated, this action was brought to recover general damages, or the 
difference between the contract price and the market price, and the 
books would only be competent in so far as they tended to establish 
the market price. No doubt evidence of sales made by the Horst 
Company of these hops within a reasonable time after the breach of the 
contract would be competent, as bearing upon the question of market 
value; but the testimony offered showed sales made in April, May, 
and June of 1913, and one as late as July 9, 1913. It must be self- 
evident that a sale of hops made on July 9th is no evidence whatever 
of market value six or eight months previously, especially in view of 
the testimony on the part of the Horst Company that the price of 
hops declined rapidly after November 4th, the date of the cancellation 
of the contract. Furthermore, the market value or price at Milwaukee, 
the place of delivery, was the criterion, and these sales were made 
in many different states, and even in the Dominion of Canada. For 
these reasons the testimony offered was incompetent and irrelevant, and 
should have been excluded, 

[9, 10] The Horst Company offered testimony over objection tend- 
ing to show that in a hop contract such as this, where no time of de- 
livery is specified, it is customary to ship the hops during the shipping 
season of that year, which extends from the time of harvest up to the 
end of February or March of the following year. The contract in suit 
was canceled by the Brewing Company on the 4th day of November, 
1912, and the complaint alleged a tender of performance, which must 
have been made at or about that time. The only purpose of fixing 
the date of delivery would be to fix a date for the ascertainment of 
the market price, and under the circumstances of this case that date 
should be fixed as of November 4, 1912, or soon thereafter. If it be 
urged that the Horst Company had the entire hop season within which 
to tender choice hops in compliance with the terms of the contract, even 
though the samples furnished were not of that quality, the answer is 
that there is no testimony tending to show that it could at any time 
tender or deliver hops of a quality superior to the samples. Indeed, all 
the testimony is clearly to the contrary. The evidence of custom was 
therefore irrelevant and immaterial. 

The Brewing Company offered testimony tending to show the mar- 
ket value of Consumnes hops in November, 1912. The court rejected 
this testimony, on the ground tliat the offer of proof was not limited 
to air-dried Consumnes hops. This ruling was erroneous. It clearly 
appears from the testimony that all the air-dried Consumnes hops in 
existence were produced by the Horst Company, and that they had no 
market value as distinguished from other hops from the same district. 
The air-dried hops differed from the kiln-dried hops only in the mat- 
ter of curing, and all the testimony shows that the market value of 
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the one is the same as the market value of the other, where the hops 
are equal in quality. Under these circumstances we think testimony 
as to the market price of Consumnes hops would be a material aid to 
the jury and that the evidence should have been admitted. This ruling 
is of little moment, because no testimony of any consequence was ex- 
cluded by reason thereof. 

Finally, the Brewing Company assigns as error the refusal of the 
court to submit its counterclaim to the jury. There is no merit in this 
assignment for two reasons : First, because the jury found that the 
contract was breached by the Brewing Company, and not by the Horst 
Company ; and, second, because the testimony offered by the Brewing 
Company itself showed that it was benefited rather than injured by the 
breach, inasmuch as the market price of hops was considerably below 
the contract price. 

We deem it unnecessary to discuss or consider the remaining as- 
signments of error. If it be said that this court has considered ob- 
jections to some of the testimony in addition to those urged in the 
court below, the answer is that these questions will necessarily arise 
on a retrial of the action, which must be ordered ou other sufficient 
grounds. 

For error in the admission and exclusion of testimony the judgment 
is reversed, and the cause is remanded for further proceedings not 
inconsistent with this opinion. 



SCHULTZ v. STACK-GIBBS LUMBER CO- 

(Circuit Court of Appeals, Ninth Circuit. February 14, 1916.) 
No. 2604. 

1, Pleading ^=>11 — Evidential Facts. 

In an action for breach of a contract under which plaintiff was to cut 
timber owned by defendant into logs and drive them, the complaint al- 
leged that defendant failed to make a payment of money to plaintiff, and 
that when the contract was made plaintiff had $700 to his credit In a 
bank and owned a homestead, which constituted his entire assets, and he 
so informed defendant; that when It made default in payment plaintiff 
had mortgaged the homestead; that his expenditures under the contract 
had exhausted his resources; that he was unable to obtain further 
money or credit, unless defendant paid the amount due, to defendant's 
knowledge ; and that because of defendant's default plaintiff was obliged 
to suspend work under the contract Held that, assuming that these alle- 
gations in some way supported plaintiff's claim for consequential damages^ 
they were nevertheless evidentiary, and not properly pleadable as elements 
of a cause of action. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 31; Dec. Dig. 
^=»11.] 

2. Logs and Locoing ^=>8 — Logging Contbacts — Pebfob&lance — Conditions 

Pbecedent. 

Defendant owned timber some miles from a stream In which logs were 
to be floated to market, and had no right of way to the stream. It con- 
tracted with plaintiff to cut the timber into logs, haul, and drive them. 
Plaintiff agreed to furnish all rights of way, and defendant agreed to pay 

^S9For other cases see same toplo ft KEY -NUMBER In all Key-Numbered Digests ft Indezea 
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plaintifl on the 15th day of each month $3.25 per thousand feet for all 
logs placed on skids during the preceding month, provided plaintiff should 
have roads made from the skldway to the banking ground on the stream, 
so that the logs could be hauled thereto without additional expense, ex- 
cepting for hauling. Held, that the construction of the roads by plaintiff 
was a condition precedent to the payment of any money by defendant, and 
where plaintiff had not constructed such roads defendant was under no 
obligation to make the stipulated payment, though, to Its knowledge, 
plaintiff was financially unable to perform unless such payment was 
made. 

[Ed. Note. — For other cases, «iee Logs and Logging, Gent. Dig. || 15-17 ; 
Dec. Dig. <8=»8.] 

In Error to the District Court of the United States for the North- 
em Division of the District of Idaho. 

Action at law by Rudolph Schiiltz against the Stack-Gibbs Lumber 
Company for damages for alleged breach by the defendant of two 
certain logging contracts. Judgment for defendant, and plaintiff brings 
error. Affirmed. 

This action was commenced in the district court of the First judicial dis- 
trict of the state of Idaho in and for Shoshone county, and subsequently re- 
moved to the court below, upon petition of the defendant ; the plaintiff being 
a citizen of the state of Idaho, and the defendant a corporation organized and 
existing under and by virtue of the laws of the state of Michigan. 

On October 15, 1912, the plaintiff and the defendant (the latter wiU here- 
after be referred to as the Lumber Company) entered into a logging contract 
by the terms of which the plaintiff agreed to cut into saw logs, and skid, 
haul, float, and drive to the main North fork of the Coeur d'Alene River, Idaho, 
all of the merchantable white pine and yellow pine timber situated on cer- 
tain lands owned by the Lumber Company in Shoshone county, Idaho, of which 
not less than 1,000,000 feet of white pine timber was to be hauled and floated 
to such place before the spring drive of 1913 should pass Pine creek; tlie 
balance of the timber to be cut into logs and hauled and floated to the main 
North fork of the Coeur d'Alene river before the spring drive of 1914 moved, or 
not later than June 1, 1914. The contract contained speciflc redtals concern- 
ing the lengths and diameters of the logs to be cut, and the markings to be 
placed thereon, and also provided that the logs should be scaled by a scaler to 
be mutually agreed upon by the parties. The plaintiff agreed to furnish all 
right of way over which to haul the logs to be cut under the contract, and 
further to furnish receipts for all labor performed on the logs, or satisfactory 
evidence that the labor had been paid, and also receipts for payment for all 
supplies used in the logging of the timber, or satisfactory evidence that the 
supplies had been fully paid for. In consideration of the acts to be perform- 
ed by the plaintiff, the Lumber Company agreed to pay to him, on the 15th day 
of each month, the sum of $3.25 per thousand feet, board measure, for all 
logs which should have been placed on skids by the plaintiff during the pre- 
ceding month, provided "that the party of the first part [the plaintiff] shall 
have roads made from the skid way to the tmnklng ground on Pine creek, so 
that the said logs can be hauled to the banking on Pine creek without addi- 
tional expense, excepting for hauling." The payments to the plaintiff were to 
be made as follows: $2.25 per thousand feet, board measure, on the 15th 
day of each month for all logs which should have been hauled and floated in 
Pine creek by the plaintiff during the preceding calendar month, and the 
balance of $1 per thousand feet, board measure, on the 15th day of each 
month for all logs delivered in the North fork of the Coeur d'Alene river 
during the preceding calendar month. 

By a second agreement between the same parties, of even date, the Lumber 
Company agreed to sell to the plaintiff, and the plaintiff agreed to buy, all of 
the mixed timber on the lands owned by the Lumber Company and described in 
the contract, at the pilce of 50 cents per thousand feet board measure, the 
price to be paid by the plaintiff to the Lumber Company on the 10th day of 
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each month for all timber cut and scaled during the preceding calendar month ; 
the plaintiff agreeing to cut and move all of the timber within four years, and 
to pile and burn the brush resulting from the cutting thereof in conformity to 
the fire law of the state of Idaho. 

The complaint filed by the plaintiff in the court below embraced two causes 
of action — the first being founded upon an alleged breach by the Lumber Com- 
pany of the first contract between the parties ; the second being for damages 
and loss alleged to have been suffered and sustained by the plaintiff owing to 
his inability to carry out and perform the terms of the second contract, such 
inability being alleged to have been caused by the breach by the Lumber 
Company of the first contract 

In the first cause of action, the plaintiff, after setting forth the material 
provisions of the first contract, alleged that upon its execution and delivery 
he entered upon its performance, employed a large number of men, secured by 
purchase and lease the right of way for the necessary roads and skidways at a 
cash outlay of more than $1,100, purchased and furnished teams and invested 
more than $700 in camp equipage, tools, and supplies, and expended the sum 
of $250 for labor ; that by December 15, 1912, he had felled, cut, and placed 
upon skids and skidways 250,000 feet of white and yellow pine, and in addition 
thereto he had felled 100,000 feet of timber preparatory to placing the same 
upon skids, and bad in every respect complied with the conditions of the 
said contract upon his part ; that thereupon, pursuant to the provisions of the 
contract, it became the duty of the Lumber Company to pay to him the sum 
of $812.50 (the said logs having been scaled as required by the contract). The 
plaintiff further alleged that at the time of the making of the first contract 
with the Lumber Company he had to his credit in the bank the sum of 
about $700, which represented his total cash capital, of which fact he in- 
formed the defendant ; that he further informed the defendant that he owned 
a homestead, which he could and would incumber for as large amount as he 
could by his best endeavor obtain ; that these two items constituted his entire 
assets, which the Lumber Company well knew. The plaintiff further alleged 
that before the 15th day of November, 1912, he had mortgaged his homestead 
for as large amount as he was able to obtain, and that the expenditures made 
in and about the said business by him, and required to be made under the 
terms of the contract, had exhausted all of his resources ; that on the last- 
mentioned date the plaintiff requested the Lumber Company to pay him the 
sum of $812.50 for the logs already placed upon the skids, the same being 
due to him at that time from the Lumber Company, which sum the Lumber 
Company refused to pay ; that the plaintiff, at the time of such refusal, had 
expended all the cash money which he had, and was utterly unable to obtain 
further money or credit from any source whatsoever, all of which facts were 
known to the Lumber Company ; that because of the refusal of the Lumber 
Company to pay the plaintiff the amount alleged to be due him the plaintiff 
was unable to complete his part of the contract, and was obliged to suspend 
all efforts to carry out the contract and abandon the same. 

In bis second cause of action, the plaintiff set forth the material provisions 
of the second contract and alleged that it wasi dependent upon and in its 
execution was to follow the completion of the first contract; that by reason 
of the default of the Lumber Company as above set forth the plaintiff was 
prevented from carrying out and performing his part of the second contract, 
and he was obliged by reason of the acts and conduct of the Lumber Company 
to abandon the same ; that there was growing and situate upon the lands of 
the Lumber Company 3,500,000 feet of mixed timber, and that, if the Lumber 
Company had kept its obligations with the plaintiff, he, in the performance of 
the second contract, would have made a profit of $2,025 ; that by reason of 
the acts of default on the part of the Lumber Company he had been dam- 
aged in that sum. 

The Lumber Company interposed a motion to strike from the first cause of 
action the allegations respecting the financial condition of the plaintiff at the 
time of entering into the first contract, the mortgaging of his homestead, the 
subsequent exhausting of his resources, his Inability to obtain credit, and his 
inability to proceed with the contract by reason of such facts. The Lumber 
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Company also interposed a motion to strike from the second cause of action 
the allegations relating to the inability of the plaintiff to perform the second 
contract, owing to alleged acts of default of the Lumber Company, and the 
profits which the plaintiff would have realized, had the second agreement been 
performed. The motions were granted. Subsequently the Lumber Company 
demurred specially to the complaint, on the ground that it did not state 
fiacts sufficient to constitute a cause of action, and, further, that it was am- 
biguous, unintelligible, and uncertain In various particulars. The demurrer 
was sustained. 

The plaintiff having elected to stand upon the complaint. Judgment of dis- 
missal was entered against hluL The granting of the Lumber Company's 
motions to strike, and the sustaining of its demurrer to the complaint, are 
assigned as error. 

Chas. E. Miller and Justin H. Wixom, both of Wallace, Idaho, for 
plaintiff in error. 

Reese H. Vorhees, of Spokane, Wash., and Ezra R. Whitla, of Coeur 
d'Alene, Idaho, for defendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
plaintiff seeks to recover upon two causes of action based upon alleged 
breaches of two contracts, copies of which are attached to the com- 
plaint The second contract is dependent upon the first. The first 
contract provides, among other things, that the plaintiff should cut 
into sawlogs a quantity of white and yellow pine timber located upon 
land belonging to the Lumber Company, and skid, haul, float, and 
drive said logs to a point mentioned in the contract. In considera- 
tion of this service, the Lumber Company agreed that on the ISth day 
of each month it would pay to plaintiff the sum of $3.25 per thousand 
feet, board measure, for all the white and yellow pine logs which 
should be placed on skids by the plaintiff during the preceding calen- 
dar month. To this part of the contract there was attached the fol- 
lowing proviso:- 

"Providing, however, that the party of the first part shall have roads made 
from skldways to the banking ground of Pine creek so that the said logs can 
be hauled to the banking on Pine creek without additional expense." 

Plaintiff alleges that on the 15th day of December, 1912, he had 
felled, cut, and placed upon skids and skidways 250,000 feet of white 
and yellow pine ; that on the last-mentioned date the plaintiff requested 
the Lumber Company to pay him the sum of $812.50 for the logs 
placed upon the skids, which said sum the Lumber Company refused 
and neglected to pay. 

The Lumber Company's obligation to pay this sum we shall assume 
for the present was dependent upon plaintiff's compliance with the 
terms of the proviso attached to the Lumber Company's obligation to 
pay, and with respect to which plaintiff alleges only a part compliance. 
He alleges : 

"That on or about the said November 15, A. D. 1912, the plaintiff had ex- 
pended for right of way for said road the sum of $200 and more than $1,100 
for building and constructing such road and to fit the same for the purpose of 
hauling the logs to water," 
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In Other words, by his own showing, plaintiff had not complied with 
his part of the contract, and, under its terms, no payment was then 
due from the Lumber Company to him; nevertheless, he demanded 
that the Lumber Company should comply with its part of the contract 
and pay to him the sum of $812.50. Plaintiff alleges, further, that by 
reason of the failure of the Lumber Company to pay him this sum of 
$812.50, which would have enabled him to proceed with his contract, 
he was unable to complete his part of the contract and was compelled 
to abandon the same. For the failuire of the Lumber Company to carry 
out its part of the contract the plaintiff seeks to recover $5,000, which 
he alleges he would have realized as profits had the contract been com- 
pleted; $700, expended for supplies and rent of building; $200, ex- 
pended for right of way; $1,100, expended in making a roadway; 
and $255, expended for labor — ^making a total of $7,255, which plain- 
tiff alleges was his loss by reason of the acts of the Lumber Company 
as' set forth in the first cause of action. 

Referring now to the allegations in the complaint struck out by 
the court below : They are to the effect that at the time of making the 
contract plaintiff had to his credit in the bank the sum of about $700, 
his total cash capital ; that he owned a homestead at or near Kingston, 
in the county of Shoshone, which he could and would incumber for as 
large amount as he could by his best endeavors obtain, and that these 
two items constituted his entire and obtainable assets, and he so in- 
formed the Lumber Company; that it well knew the same and was 
fully advised of plaintiff's financial condition; that on December 15, 
1912, when, it is alleged, the Lumber Company was in default to 
plaintiff in the payment of the amount then due, namely, the sum of 
$812.50, the plaintiff had mortgaged his homestead for as large amount 
as he was able to obtain, and that the expenditures made in and about 
the said business by plaintiff and required to be made under the terms 
of said contract had exhausted all of his resources ; that he was utterly 
unable to obtain further money or credit from any source whatever, 
and that unless the Lumber Company paid to plaintiff the amount 
alleged to be due him, he would be unable to carry out his part of the 
contract, all of which facts plaintiff alleges were fully understood 
by the Lumber Company; and that because of the refusal of the 
Lumber Company to pay plaintiff the amount so alleged to be due 
him, the payment of which would have enabled plaintiff readily to 
proceed with his contract and to carry out his part of the same, the 
plaintiff was obliged to suspend all efforts to carry out his part of the 
said contract and to abandon the same. 

[1] Assuming that these allegations may be construed as in some 
way supporting the claim for consequential damages, the fact remains 
that they are evidentiary, and not properly pleadable as elements of a 
cause of action. But there is the more serious objection that they 
are plainly intended to anticipate the defense that there was nothing 
due the plaintiff under the proviso requiring the plaintiff to have a 
road made from skidway to the banking ground. This objection is 
made clear by the question of the sufficiency of the complaint raised 
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by the defendant Lumber Company upon die special demurrer to the 
complaint. 

A special demurrer is the method provided in Idaho for reaching an 
ambiguity or uncertainty in the complaint. The demurrer in this case 
was special, as well as general, and pointed out a number of ambigui- 
ties and tmcertainties in detail, among others that the complaint was 
ambiguous, unintelligible, and uncertain in this : 

"That It alleges in paragraph 6 that said contract provided and required 
plaintiff to furnish all right of way over which to haul logs to be cut from 
the land at his own expense, and also alleges that plaintiff had expended for 
right of way the sum of |200, and more than $1,100 for building and con- 
structing such road and to fit the same for the purpose of hauUng the logs to 
water, but does not allege, state, or show that plaintiff had secured or had 
any legal contract for the right of way or use of the road, or an easement 
for hauling logs across the land from the place of the skidding of said logs 
to the place where they were to be deliyered in Pine creek, or that such road 
had been built its entire distance sufficient or proper over which to haul said 
logs." 

The court below, in discussing the demurrer, said : 

"It is provided that! the first payment shaU be made to the plaintiff at a 
certain time, in case that at such time the plaintiff shall have built roads from 
the skid ways to the banking ground on Pine creek so that the logs can be 
hauled to Pine creek without additional expense. Under a fair construction of 
the contract, the building of these roads is a condition precedent to the 
maturity of the obligation to make the first payment. It is possible that the 
plaintiff intended to plead the construction of these roads, but there is no 
direct aUegation to that effect, and there is no reasonable inference. It is 
alleged that he, the plaintiff, spent certain moneys for that purpose; but 
that fact alone does not imply the completion of the road« I Uiink, if it be 
a fact that the road is completed, there should be inserted a positive state- 
ment to the effect that this provision of the contract has been compUed with. 
This insertion may be made by interlineation. If the plaintiff so desires." 

[2] The complaint was not amended in this respect, by interlinea- 
tion or otherwise, and the plaintiff subsequently filed an election to 
stand upon the sufficiency of his complaint. We have, therefore, a 
virtual admission on the part of the plaintiff that the roads had not 
been constructed ; and the question is : Was their construction a con- 
dition precedent to the payment of any moneys by the Lumber Com- 
pany to the plaintiff under the contract ? 

There is nothing technical or ambiguous about the proviso in ques- 
tion. Language could hardly indicate a plainer intent on the part of 
the Lumber Company that roads from the skidways to the banking 
ground should be constructed prior to the payment of any moneys 
by it to the plaintiff. It was a vital term of the contract, as appears 
from its terms, and we may assume from the facts alleged that the 
logs were to be cut several miles from the river in which they were 
to be floated out to market. The Lumber Company had no right of 
way from its lands to the river. Without a right of way having been 
obtained and roads built, the logs would be valueless when cut, as 
there would be no way to get them to the market. If the rights of 
way were not obtained and the roads constructed, the defendant would 
be at the mercy of every one over whose lands the rights of way would 
have to be secured and roads constructed in order to take its logs to 
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market On the other hand, if the rights of way were obtained and the 
roads built, and the plaintiff for any reason failed to bring the logs out 
of the woods, then the Lumber Company would have an opportunity to 
secure the services of others to haul the logs to the river, thereby sav- 
ing its property from loss. 

The difficulty with the plaintiff's case is that, conceding that his 
financial condition was as alleged in the complaint and that it was 
known to the Lumber Company, nevertheless there was, as a matter 
of law, no duty imposed upon Uie Lumber Company to come to his 
rescue to the extent of making a payment prior to the construction 
of the roads. The contract is complete. The payments to be made by 
the Lumber Company to the plaintiff under its terms are dependent 
upon certain acts to be performed by the latter. There is noUiing to 
indicate that the first payment, or any payment, would be made by the 
Lumber Company, regardless of the failure of the plaintiff to per- 
form any or all of the conditions, whether such failure to perform 
was caused by the financial inability of the plaintiff or by reason of 
any other fact whatsoever. Nothing may be read into the ccmtract 
by implication, and, indeed, there is no suggestion on the part of the 
plaintiff that he was induced to enter into the contract by reason of 
any promises of financial assistance on the part of the Lumber Com- 
pany, should he find himself unable to perform any of the conditions 
of the contract, Arough lack of funds. 

The case is readily distinguished from that of the Skagit Railway 
& Lumber Co. v. Cole, 2 Wash. 57, 25 Pac. 1077, and the cases there 
cited, on the authority of which the plaintiff claims to have drafted 
his complaint. In that case the defendant had specifically contracted 
to furnish the plaintiff with supplies during the continuance of the 
logging contract, and the plaintiff's case was based upon a breach of 
such express provision. In Graham v. McCoy, 17 Wash. 63, 48 Pac. 
780, 49 Pac. 235, and Federal Iron & Brass Bed Co. v. Hook, 42 Wash. 
668, 85 Pac. 418, the same element of contract existed ; the defend- 
ants having by the terms of the respective agreements bound them- 
selves to perform certain acts for the breach of which the suits were 
instituted. 

As the conclusion which we have reached calls for an affirmance of 
the judgment entered in the court below, it will be unnecessary to con- 
sider specifically the assignments of error based upon other grounds 
of demurrer to the first cause of action ; and as the second cause of 
action of plaintiff's complaint is based upon an alleged default of the 
Lumber Company in the performance of the first contract, our deter- 
mination that there was no such default disposes of the questions 
raised by the sustaining of the demurrer to the second cause of action. 

The judgment is affirmed. 
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UNITED STATES T. GREAT NORTHERN RY. CO. 

(GlrcQit Ck)urt of Appeals, Ninth drcnit Febrnary 14, 191&) 

No. 2636. 

L Raiuioads ^=»229 — Statutory Reoulatioijs — Bk)X7iPifENT of Trains. 

Act March 2, 18»3, c. 196, 27 Stat. 531 (Comp. St. 1913, §{ 8605-8612), 
provides that it shall be unlawful for any carrier engaged in interstate 
commerce by railroad to use any locomotive not equipped with a power 
driving wheel brake and appliances for operating the train brake system, 
or to run any train not so equipped with power or train brakes that the 
engineer can control its speed without requiring brakemen to use the com- 
mon hand brake for that purpose. The amendatory act of April 1, 1890 
(29 Stat. 85, c. 87 [Comp. St 1913. § 8610]), imijoses a penalty for viola- 
tions, and Act March 2, 1003, c. 976, 8 2, 32 Stat 943 (Comp. St 1913, | 
8614), provides that, whenever any train is operated with power or train 
brakes, not less than 50 per cent of the cars shall have their brakes 
operated by the engineer. Act April 14, 1910, c 160, f 2, 36 Stat. 29S 
(Comp. St 1913, § 8618), provides that all cars must be equipped with ef- 
ficient hand brakes. Held, that it is unlawful to permit the use of hand 
brakes in connection with the power brakes required by the statute, 
though the engine and the required percentage of cars are properly equip- 
ped, as the title, of the original act and the reports of congressional com- 
mittees, as well as the language of the act, shows that it was intended 
to make it unlawful to require brakemen to use hand brakes, and the 
hand brakes required by the act of 1910 are intended to control cars in 
yards and elsewhere, when trains have been broken up, or are being 
made up. 

[Ed. Note. — ^For other cases, see Railroads, Cent Dig. { 743 ; Dec. Dig. 
^=>229.] 
2. Railroads ^=»254 — Statutort Regulations — ^Pekaxtiss — Consxrvotion 
OF Statute. 

In a civil action to recover a penalty, the Safety Appliance Acts are not 
to be construed by the rules which govern the construction of criminal 
statutes. 

[Ed. Note.— For other cases, see Railroads* Cent Dig. §i 764-772; Dec. 
Dig. «=9254.] 

Ross, Circuit Judge, dissenting. 

In Error to the District C^urt of the United States for the North- 
em Division of the Eastern District of Washington ; Frank H. Rud- 
kin, Judge. 

Action for statutory penalties by the United States against the 
Great Northern Railway Company. Judgment for defendant on de- 
murrer, and the United States brings error. Reversed and remanded. 

Francis A. Garrecht, U. S. Atty., of Spokane, Wash., and Philip 
J. Doherty and M. C. List, Sp. Asst. U. S. Attys., both of Washing- 
ton, D. C. 

Charles S. Albert and Thomas Balmer, both of Spokane, Wash., 
for defendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. [1] An action consisting of 12 counts 
was brought against the defendant in error to recover penalties for 

«s»For oUier cases ■«« same topic ft K£Y-NUMB£R la all Key-Numbered DigesU ft lodezee 
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violations of the Safety Appliance Act approved March 2, 1893, c. 196, 
27 Stat. 531, as amended by Act April 1, 1896, c. 87, 29 Stat. 85, 
and by Act March 2, 1903, c. 976, 32 Stat. 943. It was alleged that 
the defendant ran on its line of railroad, in interstate commerce, cer- 
tain freight trains drawn by its own locomotive engines, but that at 
times the speed of the trains was controlled by braJkemen who were 
required to use common haYid brakes for that purpose. There was 
a stipulation between the parties that each engine was equipped with 
a power driving wheel brake and appliances for operating a train 
brake system; that in each train not less than 85 per cent, of the 
cars therein were equipped with power or train brakes, which were 
used and operated by the engineer of the locomotive drawing such 
train to control its speed, in connection with the hand brakes. The 
court below sustained a demurrer to the complaint, on the ground 
that none of the counts therein set forth facts sufficient to constitute 
an offense against the United States. 
The statute of March 2, 1893, provides : 

"Tliat from and after the first day of January, eighteen hundred and ninety- 
eight, it shall be unlawful for any common carrier engaged in interstate 
commerce by railroad to use on its line any locomotive engine In moving In- 
terstate traffic not equipped with a power driving wheel brake and appliances 
for operating the train brake system, or to run any train in such traffic after 
said date that has not a sufficient number of cars in it so equipped with power 
or train brakes that the engineer on the locomotive drawing such train can 
control its speed without requiring brakemen to use the common hand brake 
for that puriwse.'* 

The amendment of April 1, 1896, imposes a penalty upon any such 
common carrier — 

"using any locomotive engine, running any train, or hauUng or permitting to 
be hauled or used on its line any car in violation of any of the provisions of 
this act." 

The amendment of March 2, 1903, provides (section 2): 

"That whenever, as provided in said act, any train is operated with power 
or train brakes, not less than fifty per centum of the cars in such train shall 
have their brakes used and operated by the engineer of the locomotive drawing 
such train ; and all power braked cars in such train which are associated to- 
gether with said fifty per centum shall have their brakes so used and 
operated." 

The act gave the Interstate Commerce Commission authority from 
time to time to increase the minimum percentage of cars in any train 
required to be operated with power, or train brakes, and at the time 
of the acts complained of the percentage of cars required to have 
their brakes used and operated by the engineer of the locomotive 
drawing the train had been increased to 85. 

The court below construed the acts and amendments thereto as 
permitting the u-se of hand brakes in connection with the specific 
power brakes referred to in the act. The plaintiff assigns error to 
that construction, and contends that it was the intention of the act 
to require that the movement of all such trains must be controlled by 
power brakes, and that no brakeman should be required to use hand 
brakes. We have carefully considered the questions involved, and 
have reached these conclusions: 
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First Aside from the language of the act and the amendments, 
there is external evidence that it was the intention of Congress there- 
by to make it tmlawful to require brakemen to use hand brakes in 
the ordinary management and movement of freight trains in inter- 
state commerce. This is shown by the titiie of the act and the reports 
of committees during the passage of the bill through Congress. The 
title of the act is: 

*'An act to promote the safety of employes and travelers upon railroads by 
compelling common carriers engaged In interstate commerce to equip their 
cars with automatic couplers and continuous brakes and their locomotives 
with driving wheel brakes^ and for other purposes." 

The House Committee on Interstate Commerce, in its report on the 
bill, after referring to the number of train hands killed in falling 
from trains and engines, said: 

"It is the Judgment of this committee that all cars and locomotives should 
be equipped with automatic couplers, obviating the necessity of men going 
between the cars, and continuous train brakes that can be operated from the 
locomotive, and dispense with the use of men on the tops of the cars; that 
the locomotive should be provided with power driving wheel brakes, rendering 
them easy of control. The brakes now have to be largely operated by the 
brakemen, traveling over the tops of the cars by night and day, through sleet 
and rain, exposed to great danger of falling from the cars, or from overhead 
obstructions." 

The chairman of the committee which had charge of the bill in the 
Senate explained the bill by saying: 

"When we get the cars of this country equipped with uniform couplers, with 
air brakes, so that the men will not be required to go between the cars, so 
that the men who are on top of the cars to-day will be taken off and thereby 
relieved from the danger of such positions, there will be no cause for any 
further legislation on the subject, in my judgment." 

The Interstate Commerce Commission also so understood the act 
In its Eleventh Annual Report it said : 

"The requirement, therefore, is not that a carrier shall equip its cars v^ith 
the brake or the coupler, but that it shall not use In interstate traffic a train 
which is not controlled by the train brake." 

In its Thirteenth Annual Report the Commission, anticipating the 
time when the law should go into effect, said: 

•The men will not then be obliged to use the tops of the cars for braking, 
nor to walk on the running boards. The freight train will be as completely 
under control of the engineer as passenger trains are at the present time." 

Second. The act by its terms expresses with sufficient certainty 
the intention of Congress that hand brakes shall not be used on 
freight trains in the ordinary movement of such trains in interstate 
commerce. By the act Congress adopted for freight trains the sys- 
tem of braking that was in use on passenger trains. It made no spe- 
cific mention of the number of cars in a train that should be equipped 
with power brakes, but it enacted in general terms that the train should 
be sufficiently equipped to be run without requiring the use of the 
common hand brake. The clause "without requiring brakemen to 
use the common hand brake," as found in the first section of the act, 
is used in the same sense as the words "without the necessity of men 
229 F.~^ 
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going between the ends of the cars/' in the second section, which 
provides for automatic couplers. The language of the act was equiv- 
alent to declaring that after the date named freight trains should not 
only be equipped to run, but should actually be run without requiring 
brakemen to use the common hand brake. No implication to the 
contrary is to be found in the provision in section 2 that all cars must 
be equipped with "efficient hand brakes," a provision which is as- 
cribable to the necessity of controlling the movement of cars in yards 
and elsewhere, when trains have been broken up or are being made 
up. In an act, the express purpose of which is to relieve brakemen 
from the danger of using hand brakes, a provision that the train shall 
be so equipped as to run without requiring the use of hand brakes 
is a prohibition against the use of hand brakes in the ordinary move- 
ment of the trains. In view of the protection which was intended to 
be afforded by the act, it would have been idle for Congress to declare 
that freight trains must be equipped with appliances to operate a 
power brake system, and at the same time leave it optional with a 
railroad company to decide whether it would or would not operate its 
trains with that system. To say that trains shall be provided with 
power brakes, and in the same breath to say that the carrier may re- 
fuse to use them, is to contradict the very purpose and terms of the 
act. Yet such is the effect of the law, if it be given the construction 
contended for by the defendant in error. 

[2] The act is not to be construed by the rules which govern the 
construction of criminal statutes. The action is a civil action to re- 
cover a penalty. The Supreme Court has held that, if the language of 
a penal statute is plain, it will be construed as it reads, and that the 
words will be given their full meaning, and, if ambiguous, the court 
will lean more strongly, in favor of the defendant than it would if 
the statute were remedial in its nature. BoUes v. Outing Co., 175 
U. S. 262, 20 Sup. Ct. 94, 44 L. Ed. 156; Johnson v. Southern Pacific 
Co., 196 U. S. 1, 25 Sup. 'Ct. 158, 49 L. Ed. 363. In the case last 
cited, the court quoted with approval the language of Mr. Justice 
Story in United States v. Winn, 3 Sumn. 209, Fed. Cas. No. 16,740, 
as follows: 

"I agree to that rule In Its true and sober sense ; that is, that penal stat- 
utes are not to be enlarged by impUcatlon, or extended to cases not obviously 
within their words and purport. ♦ • ♦ And where a word is used in a 
statute, which has various known significations, I know of no rule that re- 
quires the court to adopt one in preference to another, simply because it Is 
more restrained, if the objects of the statute equally apply to the largest and 
broadest sense of the word. In short. It appears to me that the proper course 
in all these cases is to search out and follow the true intent of the Legisla- 
ture, and to adopt that sense of the words which harmonizes best with the 
context, and promotes in the f uUest manner the apparent policy and objects of 
the Leisislature." 

The only reported case which supports the decision of . the court 
below is United States v. Baltimore & O. R. Co. (D. C.) 176 Fed. 
114, in which it was held that the law is complied with so long as it 
is shown that trains contain the required percentage of cars equipped 
with power brakes. The order of nonsuit in that case was affirmed 
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by the Circuit Court of Appeals for the Third Circuit in United States 
V. Baltimore & O. R. Co., 185 Fed. 486, 107 C. C. A. 586, but that 
court declined to express an opinion as to the construction placed on 
the statutes by the District Court. On the other hand, in Virginian 
Ry. Co. V. United States, 223 Fed. 748, 139 C. C. A. 278, the Circuit 
Court of Appeals for the Fourth Circuit, in a carefully considered 
opinion, reached the opposite conclusion. The court said: 

''It is impossible to believe tbat tbe Congress compelled tbe equipment of 
locomotives and cars with the appliances specified in the act for the declared 
purpose of doing away with the dangerous operation of hand brakes, and 
then left it to the carriers themselves to decide when and under what circum- 
stances those appUances should be used.'' 

The judgment is reversed, and the cause is remanded to the court 
below for further proceedings. 

ROSS, Circuit Judge (dissenting). The sufficiency of the complaint 
in this case is to be considered in the light of this stipulation entered 
into by and between the respective parties : 

'*It is stipulated that, in consideration of the demurrer to each of the causes 
of action herein la this court or in any appellate proceedings, it may be 
accepted as a fact as to each of said causes of action that each engine was 
equipped with a power driving wheel brake and appliances for operating a 
train brake system, and that in each train not less than 85 per cent, of the 
cars therein were equipped with power or train brakes, which were used and 
operated by the engineer of the locomotive drawing such train, to control its 
speed in connection with the hand brakes. 
''Dated this 14th day of June, 1915. 

''[Signed] Francis A. Garrecht, 
"M. C. List, 

''Attorneys for Plaintiff. 
•^Charles S. Albert, 
•Thomas Balmer, 

"Attorneys for Defendant" 

The facts of the case therefore are that, as to each of the causes 
of action counted on, each engine was not only equipped with a power 
driving wheel brake and appliances for operating a train brake sys- 
tem, and that in each train not less than 85 per cent, of the cars 
therein were equipped with power brakes, but that they were used 
and operated by the engineer of the locomotive drawing such train to 
control its speed in connection with the hand brakes. The sole ques- 
tion, therefore, in the case, is not whether Congress should have un- 
der such circumstances prohibited the use of any hand brakes, but 
whether it has done so by its legislation upon the subject. That it has 
not done so seems to me very plain from a mere reading of its enact- 
ments. That of March 2, 1893, referred to in the opinion of the 
court, declares: 

"That from and after the first day of January, eighteen hundred and ninety- 
eight, it shall be unlawful for any common carrier engaged in interstate com- 
merce by railroad to use on its line any locomotive engine in moving Interstate 
traffic not equipped w^ith a power driving wheel brake and appliances for 
operating the train brake system, or to run any train in such traffic after 
said date that has not a sufficient number of cars in it so equipped with 
power or train brakes that the engineer on the locomotive drawing such train 
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can control its speed without requiring brakemen to use the oommon hand 
brake for that purpose." 

It will be observed that in that act Congress did not specify the num- 
ber of cars that should be equipped with the train brake system, only 
requiring that the number should be "sufficient" for the purpose de- 
signed. But by its amendment of March 2, 1903, also referred to in 
the opinion, Congress declared: 

"That whenever, as provided in said act, any train Is operated with power 
or train brakes, not less than fifty per centum of the cars in such train 
shall have their brakes used and operated by the engineer of the locomotive 
drawing such train; and all power brake cars in such train which are asso- 
ciated together with said fifty per centum shall have their brakes so used 
and operated; and, to more fully carry into effect the object of said act, 
the Interstate Commerce Commission may, from time to time, after full 
hearing, increase the minimum percentage of cars in any train required to be 
operated with power or train brakes which must have their brakes used and 
operated as aforesaid; and failure to comply with any such requirement of 
the said Interstate Commerce Commission shall be subject to the like penalty 
as failure to comply with any requirement of this section." 

Pursuant to the power thus delegated to it, the Interstate Commerce 
Commission, on the 6th day of June, 1910, promulgated this order: 

"It is ordered, that on and after September 1, 1910, on all railroads used 
in interstate commerce, whenever, as required by the Safety Appliance Acts as 
amended March 2, 1903, any train Is operated with power or train brakes, not 
less than 85 per cent, of the cars of such train shaU have their brakes used 
and operated by the engineer of the locomotive drawing such train, and all 
power brake cars in each such train which are associated together with the 85 
per cent shall have their brakes so used and operated." 

It is thus seen that at first Congress only required a "sufficient" num- 
ber of the cars of a train to be equipped with the power brake sys- 
tem, without specifying the number, then by amendment fixed that 
number at not less than SO per centum and gave to the Interstate Com- 
merce Commission power to increase that number, after a full hearing 
before it, to the extent it should deem wise. There is in no act of 
Congress that has been cited any provision prohibiting the equipment 
of the cars with hand brakes also; on the contrary, by section 2 of 
its act of April 14, 1910, c. 160 (36 Stat. 298), Congress expressly 
provided, among other things, that "all cars must be equipped with 
secure sill steps and efficient hand brakes," with a certain proviso not 
important to be here mentioned. 

There is certainly nothing in the above-quoted provisions of the stat- 
ute either expressly or in my opinion by implication prohibiting the 
use of hand brakes in connection with ttie power brake system, and 
the facts of the present case as made to appear by the record are that 
the full percentage of the cars constituting the trains in question, re- 
quired by the Interstate Commerce Commission pursuant to its legis- 
lative authority to be equipped with the power brake system, were so 
equipped, and that the trains in question were operated thereby. For 
the court to hold that a larger percentage of the cars of the trains 
should have been equipped with and operated by the power brake 
system would be for it to assume the function devolved by Congress 
upon the Interstate Commerce Commission, which, of course, it has 
no power to do. 
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The case of Virginian Railway Co. v. United States, 223 Fed. 748, 
139 C. C. A. 278, quoted in the opinion as sustaining the conclusion 
of the court, does not, I think, in any respect do so. The trains there 
under consideration consisted of 100 cars each, each of which was 
equipped with power brakes and also with hand brakes, and the driv- 
ing wheels of the engines were also properly equipped ; nevertheless, 
upon each of those trains the power brakes were not used at all, but, 
on the contrary, the trains were controlled solely by the use of the 
hand brakes, which the court very properly held was a clear viola- 
tion of the act of Congress. 

In my opinion, the judgment of the court below should be affirmed. 



KIEFER OIL & GAS CO. v. McDOUGAU 

(Circuit Court ot Appeals, Eighth Circuit. December 15, 1915. Behearing 
Denied March 27, 1916.) 

No. 4227. 

1. COMPBOMISE AND SKTTUEMENT ^=»8 — BETWEBN PaBTISB TO PENDING SUIT — 

Vauditt and Enfobcehent. 

Complainant obtained an oil and gas lease on Indian land from the 
father and mother of the deceased allottee, claiming to be his sole heira 
Before the lease was recorded the lessors sold the land,. and the purchaser 
exec^uted a lease, afterward acquired by defendant, which went Into 
possession, claiming priority, because its lessors obtained title before the 
recording and without knowledge of complainant's lease. One M. obtained 
a conveyance of the land from other relatives of the deceased allottee, 
and claimed adversely to both lessees. Complainant brought suit against 
all adverse claimants and obtained a receiver. Both complainant and de- 
fendant made offers to M., who leased to defendant for a royalty and 
an agreement to carry on the litigation and conditionally to pay a bonus. 
The court determined tliat the father was the sole heir, but that defend- 
ant's lease from his grantee was prior because of complainant's failure 
to record. Thereupon M. filed an ancillary bill to recover the royalty on 
oil sold by the receiver. Held, that the lease and contract were in effect 
a compromise and settlement between two of the three adverse claimants, 
that they were the consideration for the surrender by M. of his claim to 
the oil rights, and that he was entitled to his share of the fund in the 
hands of the receiver in accordance with their terms. 

[£d. Note. — For other cases, see Compromise and Settlement, Cent Dig. 
K 17-31, 33; Dec. Dig. <8=>8.] 

2. Compromise and Settlement «s»8 — ^Vauditt— Mistake of Ijaw, 

An agreement of compromise and settlement is not invalidated because 
of a mistake of law by one of the parties. 

[Kd. Note. — ^For other cases, see Compromise and Settlement, Cent Dig. 
|§ 17-51, 33; Dec. Dig. <8=>8.] 

Appeal from the EHstrict Court of tlie United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Suit in equity by Albert W. Shulthis against the Kiefer Oil & Gas 
Company and others, with ancillary bill by D. A. McDougal against 
said Oil & Gas Company. Decree for complainant, and defendant ap- 
peals. Affirmed. 

^s9For oUier cases see same topio ft KEY- NUMBER In all Key-Numbered Digests ft Indexes 
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N. A. Gibson and Franklin P. Schaffer, both of Muskogee, Okl., for 
appellant. 

A. J. Biddison, of Tidsa, Okl. (Gray Carroll and Harry Campbell, 
both of Tulsa, Okl., on the brief), for appellee. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. [1] George Franklin Berryhill was a part 
Creek Indian. He was married; his wife's name being Clementine 
Berryhill. She was not of Indian blood at all. They had a son, An- 
drew J. Berryhill, who was bom prior to May 25, 1901, and died in 
November of the same year. By "An act to ratify and confirm a 
Supplemental Agreement with the Creek Tribe of Indians, and for 
other purposes," passed June 30, 1902 (32 Stat. 500), it was provided : 

"Rolls of Citizenship. 

"7. All children bom to those citizens who are entitled to enrollment as 
provided by the act of Congress approved March 1, 1901 (31 Stat 861), sub- 
sequent to July 1, 1900, and up to and Including May 25, 1901, and living 
upon the latter date, shall be placed on the rolls made by said commis- 
sion. And if any such child has died since May 25, 1901, or may hereafter 
die before receiving his allotment of lands and distributive share of the 
funds of the tribe, the lands and moneys to which he would be entitled If liv- 
ing shall descend to his heirs as herein provided and be allotted and distrib- 
uted to them accordingly." 

It thus appears that Andrew J. Berryhill was never entitled to an al- 
lotment in his lifetime, but under the statute quoted an allotment was 
made to Andrew J. Berryhill, deceased. Among the lands thus allotted 
was the N. E. V^ of the N. W. ^ of section 18, township 17 N., 
range 12 E. of the Indian principal meridian. On October 10, 1904, 
the Principal Chief of the Creek Nation issued a deed or patent of 
said land to the heirs of Andrew J. Berryhill which was approved by 
the Secretary of the Interior on October 31, 1904. On March 24, 
1906, George F. Berryhill and wife, reciting that they were father 
and mother and sole and only heirs at law of Andrew J. Berryhill, 
deceased, executed and acknowledged an oil and gas mining lease of 
the land above specifically described to Albert W. Shulthis for a 
period of 15 years. April 19, 1907, this lease was approved by the 
Secretary of the Interior. On June 5, 1906, George F. Berryhill and 
wife deeded the land to Edmond McKay and Perry McKay, again 
reciting in the instrument that the grantors were the sole and only heirs 
of said Andrew J. Berryhill. On October 12, 1906, the two McKays 
and their wives executed, and on the next day acknowledged, an oil 
and gas lease of the premises to Arthur B. Reese for 15 years. This 
lease, by various assignments, became the property of the Kief er Oil 
& Gas Company. It entered upon the premises and bored a well for 
oil and gas, striking oil about tiie latter part of August, 1907. From 
the middle of August, 1907, on, seven uncles and aunts, and their 
wives and husbands, of Andrew J. Berryhill on his paternal side, con- 
veyed the land in question to D. A. McDougal. On October 21, 1907, 
McDougal and wife executed an oil and gas lease to the Kiefer Oil 
& Gas Company, and the same day the parties to this lease signed a 
collateral contract. 
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About December 24, 1907, Mr. Shulthis brought this action in 
equity against D. A. McDougal, Edmond McKay, Perry McKay, and 
the Kiefer Oil & Gas Company, to determine the title to the oil and 
gas rights, to enjoin the defendants, for the appointment of a receiver, 
for a discovery, and for other relief. The defendants filed their joint 
and several answer. In this answer they deny that George Franklin 
Berryhill and wife were the owners in fee of the land in question, or 
any part thereof, at any time, and in answer to the prayer for a discov- 
ery the defendants answered that at the time of the deed from George 
Franklin Berryhill and wife to Edmond and Perry McKay they firmly 
and honestly believed that the devolution of the land in controversy 
was fixed and controlled by the Creek law of descent and distribu- 
tion, and that they were advised and informed that the Creek law 
controlled the inheritance of the allotment of said Andrew J. Berry- 
hill, and that under the Creek law the father, or the father and mother, 
inherited the fee-simple title in and to all the allotment of the said 
Andrew J. Berryhill, deceased,- and defendants aver and plead that 
the defendants Edmond and Perry McKay, acting and relying upon 
their advice and belief that the Creek law controlled, purchased as they 
thought the fee-simple title in and to said land from George Franklin 
Berryhill and Clementine Berryhill, and they allege substantially the 
same facts with reference to.the taking of a lease by Arthur B. Reese, 
but that defendants are now advised, and therefore aver and plead, 
that the devolution of the allotment of Andrew J. Berryhill, deceased, 
was fixed and controlled by chapter 49 of Mansfield's Digest of the 
Laws of the State of Arkansas. They then alleged that the uncles and 
aunts of said Andrew J. Berryhill claimed to have inherited the fee 
to the land in controversy subject to a life estate of the father; that 
D. A. McDougal had purchased from all of the uncles and aunts and 
collateral kindred of said Andrew J. Berryhill all their right, title, 
and interest in and to the land in controversy for a valuable consid- 
eration. 

"In further response to complainant's prayer for discovery, and as a muni- 
ment of title in the defendant Kiefer Oil & Gas Company to the oil and gaa 
rights to the land in controversy, defendants state that on October 21, 1907, 
defendant D. A. McDougal, with his wife, Myrtle A. M«Dougal, Joining 
therein, entered into a lease contract with the defendant Kiefer Oil & Gas 
Company, whereby said D. A, McDougal, for a valuable consideration, and 
a one-fifth part of aU oil produced and saved from the premises by said Kiefer 
Oil & Qas Company, its successors and assigns, did grant, demise, lease, and 
let unto said Kiefer Oil & Gas Company, its successor and assigns, for the sole 
and only purpose of mining and operating for oil and gas, the said N. E. \i of 
the N. W. % of section 18, township 17 N., range 12 EI, containing 40 acres, 
being the land in controversy, for and during the term of 15 years from and 
after October 12, 1906, and so long after the expiration of the 15 years as oil 
or gas, or either of them, is produced from the land by defendant Kiefer OU 
& Gas Company, its successors or assigns, In paying quantities.*' 

In the same document the defendants aver and plead that the Kiefer 
Oil & Gas Company is rightfully and lawfully entitled to operate the 
land in controversy for oil and gas purposes and extract said minerals 
therefrom under and by virtue of the McKay lease, "in connection and 
conjunction with the lease contract executed to it, Kiefer Oil & Gas 
Company, by D. A. McDougal and wife, on October 21, 1907, and 
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accepted by said Kiefer Oil & Gas Company on October 26, 1907." In 
the same instrument — 

"defendants further aver and plead that, If they he mistaken as to the quan- 
tum of title taken by George Franklin Berryhlll, or George Franklin Berry- 
hill and wife, Clementine Berryhlll, and it should be held and decided by 
the court that George Franklin BerryhiU, or George Franklin BerryhlU and 
wife, Clementine BerryhiU, was or were vested with the fee-simple title in and 
to the land in controversy under the laws of descent and distribution in force 
at the time, then defendants rely upon their superior rights to the oil and gas 
in the land in controversy under the deed from George B^anklin BerryhiU and 
Clementine BerryhiU to Edmond and Ferry McKay, heretofore set up, and 
the lease made by them to Arthur B. Reese on October 12, 1906, now owned 
by Kiefer Oil & Gas Company." 

On March 4, 1908, George Franklin BerryhiU with leave of court 
filed a bill of intervention, in which he claimed that the complainant's 
lease was valid and that the deed to the McKays was invalid, because 
he was then under restrictions, and asked that the title be quieted to 
the land and for other relief. To this bill of intervention the Kiefer 
Oil & Gas Company and D. A. McDougal made an answer in which 
they said : 

"Defendants aver and plead that the uncles and aunts and grandmother of 
Andrew J. BerryhiU, from the father's side, took the entire title to said land, 
and that the title in fee is now in defendant D. A. MicDougal, under and by 
virtue of deeds executed to him by the uncles*and aunts of Andrew J. Berry- 
hill, deceased, to wit, the brothers and sisters of intervener, George Franklin 
BerryhiU, named and specified in the answer of defendants and in the inter- 
vening petition of intervener, and in addition thereto defendant D. A. Mc- 
Dougal is the owner and holder of whatever right, title, and interest the 
grandmother, Airy Anne BerryhiU, acquired in said land by virtue of the deed 
executed and delivered by her to said D. A. McDougal on October 18^ 1907." 

The case was tried in the ESstrict Court, and resulted in a finding 
and decree that George Franklin BerryhiU took a Uf e estate only in 
the lands in question, and the uncles and aunts of BerryhiU took 
the remainder; that George Franklin BerryhiU was under no restric- 
tions as to conveying his hfe estate, but that as a tenant for life could 
not grant the right to mine for oil and gas, and dismissed the bill 
and the petition of intervention. Shulthis v. MacDougal, 162 Fed. 
331. This case was appealed to this court, where it was held that 
George Franklin BerryhiU took the land in fee, and tlierefore had the 
right to grant an oil and gas lease thereto, but tliat the complainant, 
having failed to record his lease until May 18, 1907, and long after 
the deed to the McKays, the complainant's lease was of no validity 
as against the McKays and their grantees, who took their interest for 
a valuable cpnsideration and without actual or constructive notice. 
Shulthis V. McDougal, 170 Fed. 529, 95 C. C. A. 615. 

It wUl be observed that, while there was a difference of opinion 
between the District Court and this court as to the law applicable to 
this case, there was no difference in the result reached, and the case 
was accordingly affirmed. Shulthis and BerryhUl attempted to ap- 
peal from the decree of this court to the Supreme Court, but their ap- 
peals were on motion of the original defendants dismissed. Shulthis 
V. McDougal, 225 U. S. 561, 32 Sup. Ct. 704, 56 L. Ed. 1205. The 
opinion of this court was, however, in part sustained by the subse- 
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quent case of Skelton v. Dill, 235 U. S. 206, 35 Sup. Ct. 60, 59 L. Ed. 
198, and more fully in McDougal v. McKay, 237 U. S. 372, 35 Sup. 
Ct. 605, 59 L. Ed. 1001. 

The lease from McDougal to the Kiefer Oil & Gas Company, and 
accompanying contract, provided that the Kiefer Oil & Gas Company 
would pay to McDougal $5,000 and one-fifth of all oil produced, or 
its equivalent in money, and certain other stipulated sums. A receiver 
had collected, after deducting his expense of operating and develop- 
ing the property, $169,480.97. After this court had affirmed the 
action of the District Court, Mr. McDougal filed his ancillary bill 
against the Kiefer Oil & Gas Company, asking that the receiver pay 
to him $41,913.44 out of the funds collected by him. On June 21, 
1913, the Kiefer Oil & Gas Company filed its amended answer to 
said ancillary bill and its cross-bill. In the latter it sought an in- 
junction and cancellation of the lease and contract with McDougal. 
On July 2, 1913, Mr. McDougal moved to strike the cross-bill. The 
case was tried November 25, 1913, and the court ordered the money 
in the hands of the receiver turned over to McDougal and made the 
following order: 

"This cause came on to be further heard at this time, and was argued by 
coonsel upon the motion of D. A. McDougal to strike the cross-bill heretofore 
filed herein by the Kiefer OH & Gas Company ; and it Is by the court consid- 
ered, ordered, adjudged, and decreed that said motion be and Is hereby sus- 
tained, and that said cross-bill be and the same hereby Is stricken, to which 
order and decree of the court the said Kiefer Oil & Gas Company except" 

And: 

"Provided, however, that this order and decree does not adjudicate or de- 
termine the rights of the said D; A. McDougal or of the said Kiefer Oil & 
Gas Company as to any other things or matters than the aforesaid sum now 
in the custody and control of this court, nor does It determine the rights of 
either of said parties In or to the premises described In said ancillary bllU 
nor to the rents, Issues or profits thereof that may have accrued or may here- 
after accrue, subsequent to the restoration of said premises to the said Kiefer 
Oil & Gas Company, under the decree of this court herein entered on the 19th 
day of July, 1^1^» nor in or to the $5,000 promissory note described In said 
andllary bilL" 

And the Kiefer Oil & Gas Company appeals. 

There was neither in the lease nor the supplemental contract any 
warranty of title in McDougal. At the outset it appears that there 
were, shortly prior to the commencement of this suit, three conflicting 
claims to the oil and gas upon the land in question : 

First. The claim of Shulthis under the lease from Berryhill, which 
is conceded was first in time of origin. 

Second. The claim of the Kiefer Oil & Gas Company from the 
McKays, which the Oil & Gas Company claimed was superior to the 
Shulthis lease, because tlie latter was not recorded, and they claim 
that Reese and his grantees had no notice of it, actual or constructive. 
The last question was far. from being a clear one. See Shulthis v. 
McDougal, 170 Fed. 529, 538, 95 C. C. A. 615. But if Berryhill only 
had a life estate then his lease to complainant, without the remainder- 
man similarly leasing, was not valid. Marshall v. Mellon, 179 Pa. 
371, 36 Atl. 207, 35 L. R. A. 816, 57 Am, St. Rep. 601 ; Gerkins v. 
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Kentucky Salt Co., 100 Ky. 734, 39 S. W. 444, 66 Am. St. Rep. 370; 
Hook V. Garfield Construction Co., 112 Iowa, 210, 83 N. W. 963; 
Thornton on Oil and Gas (2d Ed.) § 815 ; 16 Cyc. 625. If, therefore, 
it was held that the Kiefer Oil & Gas Company was entitled to the 
land as against Shulthis, but that Berryhill only held a life estate, its 
rights were subject to extensive litigation under the next claim. 

Third. McDougal had title from all the supposed remaindermen. 
McDougal had received an oifer from Shulthis of $25,000 bonus and 
one-eighth of the oil and gas. McDougal asked $40,000 bonus. Then 
negotiations commenced with the Kiefer Oil & Gas Company, at its 
instance, as testified to by Mr. McDougal. His claims were adverse 
to those of Shulthis and the Kiefer Oil & Gas Company. The latter 
had at considerable expense sunk a well, and knew it had struck oil, 
and had every incentive to want to hold its previously assumed rights. 
To show that the question involved was doubtful only needs that it be 
recalled that the learned District Judge, upon reiterated pleading of 
the McDougal claim by the Kiefer Oil & Gas Company, decided the 
question practically upon and in favor of his rights. Under these 
circumstances after prolonged negotiations the two claimants, the 
Kiefer Oil & Gas Company and McDougal, compromised their claims, 
and McDougal took a $5,000 bonus after he had been offered $25,000 
by Shulthis and increased his royalty. He agreed in the supplemental 
contract which was made at the time of the lease : 

"The Kiefer Oil & Gas Company agrees and binds itself to faithfully and 
dUigently prosecute the pending suit with Albert W. Shulthis over the oil and 
gas mining rights to the said land, and to take, perfect, and prosecute appeals 
to the higher courts from any and all Judgments, orders, and decrees adverse 
to it in said Utigation with Albert W. Shulthis." 

In addition in the same contract it is stipulated: 

^'Said D. A. M<:Dougal waives any and all claims to Improvements placed 
on said land, and agrees that Kiefer Oil & Gas Company may remove them 
at the expiration of this lease, and may remove them, should Albert W. Shult- 
his win his said suit in the end." 

Thus the Kiefer Oil & Gas Company was in full charge of all liti- 
gation. It secured a written stipulation that the $5,000 bonus should 
not be in fact turned over to McDougal unless it finally won its suit 
with Shulthis. There is present every evidence that, the three parties 
all claiming the right, McDougal and the Kiefer Oil & Gas Company 
decided to compromise their contention, and this lease was made as 
a part of the compromise, 

"The prevention of litigation is a valid and sufficient consideration ; for the 
law favors the settlement of disputes. • ♦ ♦ On the same ground a mu- 
tual compromise is sustained. With the courts of this country, the prevention 
of litigation is not only a sufficient, but a highly favored, consideration, and 
no investigation into the character or value of the different claims submitted 
wiU be entered into for the puri)ose of setting aside a compromise ; it being 
sufficient if the parties entering into the compromise thought at the time that 
there was a question between them. So giving up a suit, or any equivalent 
proceedings, instituted to try a question of which the legal result Is doubtful, 
is a good consideration for a promise to pay a sum of money for an abandon- 
ment thereof. And In these cases inequality of consideration does not con- 
.stitute a vaUd objection ; it is enough if there be an actual controversy, of 
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which the Issue may fairly be considered by both parties as doubtful." Par- 
sons on Ck>ntracts (9th Ed.) 477. 

This doctrine is abundantly sustained, not only by the authorities 
there cited, but by Hager v. Thompson, 1 Black, 80, 17 L. Ed. 41 
Hennessy v. Bacon et al., 137 U. S. 78, 11 Sup. Ct 17, 34 L. Ed. 605 
Railway v. Clark, 178 U. S. 353, 20 Sup. Ct. 924, 44 L Ed. 1099 
Williams v. Bank, 216 U. S. 582, 30 Sup. Ct. 441, 54 L. Ed. 625 
Coffee V. Emigh, 15 Colo. 184, 25 Pac. 83, 10 L. R. A. 125; Wells 
V. Neff, 14 Or. 66, 12 Pac. 84, 88; Smith v. Parra, 21 Or. 395, 28 
Pac. 241, 20 L. R. A. 115; Cassell v. Ross, 33 111. 244, 85 Am. Dec. 
270; Rowe v. Barnes, 101 Iowa, 302, 70 N. W. 197; Hall v. Wheeler, 
37 Minn. 522, 35 N. W. 377 ; Tessendorf v. Lasater, 10 Kan. App. 
19, 61 Pac. 677; Sango v. Parks (Okl.) 143 Pac. 1158; Tyson v. 
Woodruff, 108 Ga. 368, 33 S. E. 981; Pomeroy's Equity Jurispru- 
dence, § 850; 5 Ruling Case Law, 882, 883. And the doctrine has 
been sustained by this court. Daly v. Busk Tunnel Railway Co., 129 
Fed. 513, 64 C. C. A. 87; Sovereign Camp v. Bridges, 165 Fed. 342, 
91 C. C. A. 328. 

[2] And it is held quite uniformly that, where the parties are mis- 
taken as to the law, they are nevertheless bound by a contract of 
compromise. Prout v. Pittsfield Fire District, 154 Mass. 450, 28 N. 
E. 679; Fidelity & Casualty Co. v. Gillette Herzog Co., 92 Minn. 274, 
99 N. W. 1123; City Electric Railway Co. v. Floyd County, 115 Ga. 
655, 42 S. E. 45; Lewis v. Cooper, Cooke (Tenn.) 467; Connor v. 
Ethridge, 3 Neb. (Unof.) 555, 92 N. W. 135; 5 Ruling Cas^ Law, 
898. 

There is no question of fraudulent representation of the facts.. 
Both parties understood the elementary facts fully, but it is claimed 
that, as they did not understand the law as it was ultimately deter- 
mined to be, this led to a mutual mistake as to the ultimate fact of 
ownership; but this was one of the very matters in dispute at the 
negotiations. The representative of the Oil & Gas Company claimed at 
that time that they had a good title, and Mr. McDougal in substance 
said the courts must determine that. Then they compromised, and Mr. 
McDougal surrendered $20,000 of his bonus offered him by Sholthis 
and agreed to lose the remaining $5,000 if the Kiefer Oil & Gas Com- 
pany did not win its suit with Shulthis for an increased royalty, and 
agreed to turn the management of the litigation over to the Kiefer 
Oil & Gas Company. They took charge of the litigation and stood 
upon their rights under the lease and contract with McDougal as a 
defense, won their suit substantially on these alleged rights in the 
District Court, and now want to repudiate the contract because they 
ultimately won their case on other grounds in this court. This, un- 
der the facts shown here, they cannot do. The District Court was 
right in ordering that the sum in the hands of the receiver of $41,- 
913.44 be paid to Mr. McDougal. 

The decree of the district court is affirmed. 
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SIMPSON et aL ▼. UNITED STATES. 

(CJlrcult Court of Appeals, Ninth Circuit February 7, 191ft. Rehearing 
Denied March 6, 1916.) 

No. 2608. 

1. Indictment and Infoematton ^=s»125 — ^Duplicitt— Sebibs of Acts Con- 

stituting Same Offense. 

Rev. St I 5209 (Comp. St. 1913, § 9772), provides that every cashier, etc., 
of a national banking association, who without authority from the direc- 
tors issues or puts forth any certificate of deposit with intent to injure 
or defraud the association, shall be deemed guilty of a misdemeanor. 
Held, that an indictment charging that defendant, without authority and 
with intent to injure and defraud the bank of which he was cashier, did 
issue and put forth a certain certificate of deposit was not duplicitous and 
bad, since, when an ofl!ense may be committed in one or more of several 
ways, or where a penal statute mentions several acts disjunctively and 
prescribes that each shall constitute the same offense, an indictment may 
in a single count charge any or all of the acts conjunctively, or charge the 
commission of the offense in any or all of the ways specified. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
S§ 334-400; Dec. Dig. <©=5>125.] 

2. Criminal Law ^=»182— Fobmeb Jeopardy — Discharge of Jury WirnouT 

Verdict. 

A prosecution on a defective indictment did not bar a subsequent prose- 
cution, where there was no acquittal on the merits, but the court, upon the 
defects being called to its attention, after the close of the testimcmy and 
the arguments to the Jury, discharged the Jury. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 330-332; 
Dec. Dig. «e=>182.] 

3. Indictment and Information ^=»133 — Objections — ^Manner of Taking 

Objections. 

Orderly procedure requires that objections to an Indictment should 
be made either by motion to quash, by demurrer, or by motion in arrest 
of Judgment, and the practice of permitting such objections to be urged 
during the trial by objections to the testimony, or by requests for in- 
structions, is not to be commended, and should not be encouraged. 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dig. §f 454-468; Dec. Dig. <g=»133.] 

4. Criminal Law ^=»113 — Venue — Offenses Committbd Tartly in Differ- 

ent Districts. 

Judicial Code (Act March 3, 1911, c. 231) § 42, 36 Stat. 1100 (Comp. St. 
1913, § 1024), provides that, when any offense against the United States 
is begun in one judicial district and completed in another, it shall be 
deemed to have been conunitted in either, and may be dealt with, tried, 
and punished in either district as if it had been actually and wholly com- 
mitted therein. Held that, where a certificate of deposit was signed in 
blank by the cashier of a bank in Idaho, and was filled in by another 
party in Mississippi, and negotiated in Kentucky, a prosecution for issuing 
and putting forth such certificate with intent to injure and defraud the 
bank, and for aiding and abetting the cashier to so Issue and put it forth, 
was maintainable in Idaho. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 190^ '232 ; 
Dec. Dig. <®=»113.] 

5. Banks and Banking ^=»256 — Criminal Offenses — Defenses. 

Where a certificate of deposit was issued by the cashier of a national 
bank without authority from the directors and with Intent to injure and 

^s>For other cases see same topic A KEY-NUMBER In all Key-Numbered DigesU A Indexes 
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defrand the bank, In violation of Rev. St S 5209 (Comp. St. 1918, § 9772), 
the criminal act was then complete, and the subsequent ratification of its 
Issuance by the directors could not change the character of the acts. 

[Ed. Note.— For other cases, see Banks and Banking, Cent Dig. §§ 95S- 
9e4, 9C7; Dec. Dig. <3=>256.] 

6L Banks and Banking <S=>257 — Criminal PBosEcunoNS— Instructions. 

In a criminal prosecution in which the cashier of a national bank was 
charged with unlawfully issuing and putting forth a certificate of deposit 
with Intent to injure and defraud the bank and without authority from 
the directors, and another party was charged with aiding and abetting 
him, evidence was rejected that the cashier executed a deed to his home 
to secure one of the directors, who advanced money to take up the cer- 
tificate. The court charged that, when the certificate was sent to another 
bank at O. and presented for payment, some arrangement was made by 
wlilch defendants, or one of them, took care of it and protected the bank 
against loss; that the charge was not that the bank was injured or de- 
frauded, but that the certificate was issued with the intention to injure 
or defraud ; that defendants were not relieved or acquitted because they 
took care that the bank did not suffer loss ; that evidence of this fact of 
payment would not have been received, except for the contention that the 
money realized by the use of the certificate got Into defendants* private 
accounts as a result of a misunderstanding between them, and that the 
mistake was not discovered until some time later; that if defendants had 
immediately repaired the wrong, before others had knowledge of the 
existence of the certificate, the Jury might very properly conclude that the 
restoration to the bank of the value of the certificate tended to corroborate 
their contention of innocent mistake; that whether the jury would give 
such significance to the restoration at the later date, when the certificate 
had come to G. and Its existence was known, he left to the jury to say ; 
that, except for such light as the payment threw upon the question 
whether the certificate was intended to be used for defendants* personal 
benefit, or whether such benefit was the result of inadvertence and mis- 
understanding, the payment was without significance. Heldy that this 
gave defendants the full benefit of any inference that might be drawn from 
the fact that the certificate was taken up and paid by them. 

[Ed. Note—For other cases, see Banks and Banking, Cent. Dig. §§ 965, 
966, 970-976; Dec, Dig. <e=^257.] 

In Error to the District Court of the United States for the South- 
-crn Division of the District of Idaho ; Frank S. Dietrich, Judge. 

W. G. Simpson and another were convicted of offenses, and they 
bring error. Affirmed, 

Jas. H. Hawley, of Boise, Idaho, William H. Atwell, of Dallas, Tex., 
W. A. Stone, of Caldwell, Idaho, and C. H. Lingenfelter, of Boise, 
Idaho, for plaintiffs in error. 

J. L. McClear, U. S. Atty., and J. R. Smead, Asst. U. S. Atty., both 
of Boise, Idaho. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. Section 5209 of the Revised Statutes of 
the United States relating to national banking associations provides as 
follows : 

''Every i) resident, director, cashier, teller, clerk, or agent of any association, 
who embezzles, abstracts, or willfully misapplies any of the moneys, funds, or 
credits, of the association ; or who, without authority from the directors, is- 

^=9For other cum fee same topic A KET-NUMBER In all Key-Nombered Digests ft Indeze« 
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sues or puts In circulation any of the notes of the association ; or who, with- 
out such authority, issues or puts forth any certificate of deposit, draws any 
order or bill of exchange, makes any acceptance, assigns any note, bond, 
draft, bill of exchange, mortgage. Judgment, or decree; or who makes any 
false entry in any book, report, or statement of the association, with intent, 
in either case, to injure or defraud the association or any other company, 
body poUtic or corporate, or any individual person, or to deceive any officer 
of the association, or any agent appointed to examine the affairs of any such 
association ; and every person who with like intent aids or abets any officer, 
clerk, or agent in any violation of this section, shall be deemed guilty of a 
misdLineanor, and shall be imprisoned not less than five years nor more than 
ten." 

The indictment in this case charges that on the 27th day of March, 
1913, at Caldwell, in the county of Canyon and state of Idaho, one S. 
D. Simpson, cashier of a national banking association known as the 
American National Bank of Caldwell, did willfully, unlawfully, and 
feloniously, without authority from the directors of said association, 
and with intent to injure and defraud said association, issue and put 
forth a certain certificate of deposit drawn upon said association in 
the sum of $2,500, therein and thereby certifying that there had been 
deposited by one W. G. Simpson in and with said association the sum 
of $2,500, whereas in truth and in fact the said W. G. Simpson, to 
whom said certificate of deposit was so issued and put fortli, did not 
have at the time said certificate of deposit was so issued and put 
forth, on deposit with said association an amount of money equal to 
the amount then and there specified in such certificate, or any amount 
or sum of money whatsoever, as he, the said W. G. Simpson, then and 
there well knew. It is then further charged that the said W. G. Simp- 
son did, at the time and place aforesaid, unlawfully and feloniously 
and with the intent to injure and defraud the said association, and 
without authority from the directors, aid, abet, incite, counsel, and 
procure the said S. D, Simpson as such cashier to willfully, unlawfully, 
and feloniously, and with the intent aforesaid issue and put forth the 
said certificate of deposit in manner and form aforesaid, he, the said 
W. G. Simpson, then and there well knowing that he did not have 
the said sum of $2,500 or any other sum on deposit with said associa- 
tion. 

On the trial of the actio*^ the jury returned a verdict of guilty as 
to both defendants, and to reverse a judgment entered upon 3iat ver- 
dict the present writ of error was sued out. The record contains 31 
assignments of error in all ; but many of these present the same ques- 
tions in different forms, and we will now take up such of the assign- 
ments as we deem worthy of consideration in the order in which the 
rulings occurred at the trial, rather than in the order in which the 
assignments appear in the record. 

[1] 1. The overruling of a demurrer and motion to quash is as- 
signed as error. It will be observed that the indictment charges that 
the certificate of deposit was issued and put forth with intent to in- 
jure and defraud the association. For this reason it is urged the in- 
dictment is duplicitous and bad. There is no merit in this assign- 
ment 

"It is a well-settled rule of criminal pleading that, when an offense against 
a criminal statute may be committed in one or more of several ways, the in> 
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dlctment may, In a single count, charge Its commission in any or all of the 
ways spedfled in the statute. So where a penal statute mentions several 
acts disjunctively, and prescribes that each shall constitute the same offense 
and be subject to the same punishment, an indictment may charge any or all 
of sudi acts conjunctively as constituting a single offense. Or, as the same 
rule is frequently stated, where a statute makes either of two or more dis- 
tinct acts, connected with the same general offense and subject to the same 
measure and kind of punishment, indictable separately and as distinct crimes 
when each shall have been committed by different persons and at different 
timesy they may, when committed by the same person and at the same time, 
be cOupled in one count as together constituting but one offense ; and this is 
true, although a disjunctive particle is not employed in the statute, but a 
conjunction Is used which is disjunctive in sense." 22 Cyc. 380. 

Again: 

"In the case of substantive acts which are made unlawful when done from 
particular motives or with particular intents, it is not duplicity to charge 
the single substantive act in combination with more than one of the expletives 
which give it character." Id. 882. 

The rule thus stated is amply supported by the authorities cited. 
Thus in United States v. Fero (D. C.) 18 Fed. 901, the statute pro- 
vided that: 

"Every person who shall receive any money or other valuable thing under 
a threat of informing, or as a consideration for not informing, against any 
violation of any internal revenue law, shall, on conviction thereof, be pun- 
ished," etc. 

And it was held that an information charging that the defendant 
received a certain sum of money under a threat of informing, and 
as a consideration for not informing, was not duplicitous. See, also, 
Tiberg v. Warren, 192 Fed. 458, 112 C. C. A. 596; Ackley v. United 
States, 200 Fed. 217, 118 C. C. A. 403. 

[2] 2. The overruling of a plea of once in jeopardy, or the direct- 
ing of a verdict in favor of the government on that issue, is assigned 
as error. The plea of former jeopardy was based on the following 
facts: A previous indictment had been returned against the defend- 
ants charging the same crime, but omitting to charge that the certifi- 
cate of deposit was issued and put forth "without authority from the 
directors." A plea of not guilty was interposed to that indictment, 
and the case came on regularly for trial. After the close of the tes- 
timony and the arguments to the jury, one of the counsel for the de- 
fendants suggested to the court that the indictment was bad because 
it omitted tihe clause in question. The court thereupon, of its own 
motion, over the objection and protest of the defendants, discharged 
the jury and remanded the defendants to abide the action of another 
grand jury. 

"In England, an acquittal upon an Indictment so defective that, if it had 
been objected to at the trial, or by motion in arrest of Judgment, or by writ 
of error, it would not have supported any conviction or sentence, has general- 
ly been considered as insufficient to support a plea of former acquittal. 2 Hale, 
P. O. 248, 394; 2 Hawk. P. C. c. 35, § 8; 1 Stark. Grim, PI. (2d Ed.) 320; 1 
Chit Crlm. Law, 458; Archb. Grim. PI. & Ev. (19th Ed.) 143; X Russell on 
Crimes (6th Ed.) 48. And the general tendency of opinion in this country has 
been to the same effect 3 Greenl. Ev. | 35 ; 1 Bishop's Grim. Law, f 1021, 
and cases there cited." United States y. Ball, les U. 3. 662, 666, 16 Sup. Ct 
1192, 41 L. Ed. 300. 
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Many of the states have provided by statute that an acquittal on 
the merits may be pleaded in bar of a subsequent prosecution, not- 
withstanding defects in the form or substance of the indictment. This 
statutory rule is in substance the one adopted by the Supreme Court 
of the United States in the Ball Case. At page 669 of 163 U. S., at 
page 1194 of 16 Sup. Ct (41 L. Ed. 300), the court said: 

"The American decisions in wMch the English doctrine has been foUowed 
have been based upon the English authorities, with nothing added by way of 
reasoning. After the full consideration which the importance of the question 
demands, that doctrine appears to us to be unsatisfactory in the grounds on 
which it proceeds, as well as unjust In its operation upon those accused of 
crime ; and the question being now for the first time presented to this court, 
we are unable to resist the conclusion that a general verdict of acquittal upon 
the issue of not guilty to an indictment undertaking to charge murder, and 
not objected to before the verdict as insufficient in: that respect, is a bar 
to a second indictment for the same kiUing.'* 

Had there been an acquittal on the merits at the first trial this case 
would fall directly within the decision of the Ball Case. But here 
there was no acquittal on the merits. The attention of the trial court 
was challenged to the sufficiency of the indictment before the jury 
retired to consider of their verdict, and this challenge was sustained 
thus preventing the submission of the case to the jury at all. Neither 
under the decision of the Supreme Court, nor under any other au- 
thority that has been called to our attention, will a prosecution on a 
defective indictment, without an acquittal on the merits, bar a subse- 
quent prosecution. United States v. Rogoff (C. C.) 163 Fed. 311. 

[3] Orderly procedure requires that objections to an indictment 
should be made either by motion to quash, by demurrer, or by motion 
in arrest of judgment, and the practice of permitting such objections 
to be urged during the trial by objections to testimony, or by requests 
for instructions, is not to be commended and should not be encouraged. 
But in this case the first indictment was clearly defective; there has 
been no acquittal on the merits, and therefore the former proceeding 
is no bar to the present prosecution. 

[4] 3. The charge of the court on the question of venue is assigned 
as error. It appears from the uncontradicted testimony that the cer- 
tificate of deposit in question was signed in blank by the cashier of the 
bank in the EHstrict of Idaho, was filled in by the other plaintiff in 
error in the state of Mississippi, and was negotiated in the state of 
Kentucky. Under these facts the plaintiffs in error contend that the 
certificate was. not such when it left the district of Idaho, and that 
therefore the crime, if any, was committed without the jurisdiction 
of the Idaho court. True, a certificate of deposit signed in blank is 
no certificate; but it is equally true that a certificate filled in, but 
without the signature of the proper officer of the bank, is no certifi- 
cate. The one is as essential to the validity and existence of the cer- 
tificate as the other. The case, therefore, clearly falls within secticm 
42 of the Judicial Code, which provides that : 

"When any offense against the United States is begun in one judicial dis- 
trict and completed in another, it shall be deemed to have been committed in 
either, and may be dealt with, inquired of, tried, determined, and punished in 
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either district. In the same maxmer as if It bad been actually and wholly com- 
nUtted therein." 

There was no error in the charge of the court or in the refusal to 
charge as requested in this respect. 

[5 J 4. Testimony was offered tending to show that the issuance 
of the certificate of deposit was ratified by the directors of the bank 
as soon as they received notice of its existence, and the refusal of 
the court to admit this testimony, or to charge the jury that such 
ratification would constitute a defense, is assigned as error. It is a 
little difficult to understand upon what theory this offer and request 
were made. The criminal act was complete when the certificate of 
deposit was issued without authority from the directors, and with in- 
tent to injure and defraud the association, and no act of the directors 
could change its character. The doctrine of ratification has but little 
application to the criminal law. It certainly has no application here. 

[6] 5. Testimony was also offered tending to show fiiat the plain- 
tiff in error S. D. Simpson executed a warranty deed of his home to 
secure one of the directors who advanced the money to take up the 
certificate in questicm. The rejection of this testimony is assigned as 
error. Upon that question the court instructed the jury as follows : 

"When the certificate of deposit was sent to another bank at Caldwell for 
collection, and was presented for payment, some arrangement was made by 
which the defendants, or one of them, took care of it and protected the bank 
against loss. Such is the testimony on behalf of one or both of the defend* 
ants. And you will bear in mind that the charge here is not that the Ameri- 
can National Bank was injured or defrauded, but that the certificate was is- 
sued with the intention to injure or defraud. And the defendants are not ta 
be reUeved or acquitted merely because they took care that the bank did not 
ultimately suffer loss. The question is not whether the bank was actually 
defrauded or not. The question is whether the certificate was Issued with, 
that intention. Evidence of this fact of payment would not have been received 
bnt for one consideration, and that is the contention of the defendants that 
tbe money which was realized by using the certificate as collateral in Kentucky 
got into the private accounts of the defendants as a result of a misunder- 
standing between them, and that the mistake was not discovered until W. G. 
Simpson came to Idaho about the middle of August. If, to illustrate my 
meaning, the defendants had immediately repaired the wrong, before others- 
had knowledge of the existence of the certificate, you might very properly 
conclude that the restoration to the bank of the value of the certificate at 
that time tended to corroborate their contention of innocent mistake. Whether 
you will give such significance to the restoration at the later date, when the- 
certificate had come to Caldwell and its existence was known, or must have 
become known, and under all the circumstances of the case, I leave it to you 
to say. Except for sucb light, if any, as you may conclude it (that is, the 
payment) throws upon this question (that is, the question whether the certifi- 
cate was intended to be used for the personal benefit of the defendants, or 
whether such benefit was the result of Inadvertence and misunderstanding),. 
the restoration or payment is without significance.*' 

It will thus be seen that the court gave to the plaintiffs in error the 
full benefit of any inference that might be drawn from the fact that 
the certificate of deposit was taken up and paid by them. 

This covers the principal assignments of error, and the onlv ones 
discussed at the argument. The other assignments are mainly am- 
plifications of those already considered, and call for no further dis-^ 
229 F.— 60 
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cussion on our part. The charge of the court was full and fair and 
free from error, and the evidence legally sufficient to sustain the con- 
viction. 

The judgment is therefore affirmed. 



BL DORA OIL CO, et al. v. UNITED STATES. 

(Oirctiit Court of Appeals, Ninth Circuit. December 4, 1915.) 

No. 2660. 

1. Appeal and Ebrob ^=»185 — Jukisdiotion — Bquitt — ^Waives of Objection. 

A defendant, by faiUng to raise objection to Jurisdiction in equity Sn 
the trial court, waives the same, and cannot raise it on api)eal. 

[Ed. Note.--For other cases, see Appeal and Error, Cent Dig. {{ 1166- 
1176, 1375 ; Dec. Dig. <8=>185.] 

2. Waste ^=»17 — Jurisdiction — Suit to Restbain Waste. 

Equity has Jurisdiction of a suit, the essential and primary purpose 
of which is to restrain waste which, if continued, would work irreparable 
Injury to the property in controversy, although the defendant may be in 
possession. 

[Ed. Note.— For other cases, see Waste, Cent Dig. {§ 38-42; Dec. Dig. 
«=»17.] 

3. Mines and Minebals ^=>2 — Right or Govebnhsnt — Suit to Restbain 

Waste — Jubisdiction of Equity. 

A court of equity has jurisdiction of a suit by the United States to 
enjoin the taking of petroleum from land which complainant claims to 
own and which constitutes its chief value, and where complainant alfio 
owns adjoining oil lands. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent Dig. | 2; 
Dec. Dig. «=>2.] 

Appeal from the District Court of the United States for tlie North- 
em Division of the Southern District of California; Maurice T. 
Dooling, Judge. 

Suit in equity by the United States against the El Dora Oil Com- 
pany, J. L. Campbell, H. M. Jackson, and John Shrader, doing business 
under the firm name of the Ohio Valley Construction Company, and 
John Shrader and T. J. Green. From an order granting a preliminary 
injunction, defendants appeal. Affirmed. 

The United States, the appellee herein, was the plaintiff in a suit in the 
court below, the purpose of which was to stay waste of oil on a ceilain quar- 
ter section of government land, to obtain an accounting for oil theretofore 
removed from said land, to enjoin further waste, and for the protection of 
said property to secure the appointment of a receiver, and to obtain a decree 
that the title to said property is in the United States. The complaint alleged 
that the value of the land involved was $1,000,000; that on September 14, 
1908, the land was withdrawn by the Secretary of the Interior from settle- 
ment, entry, and purchase uuder the nonmineral land laws of the United 
States ; that on June 9, 1909, it was duly classified by the Secretary of the 
Interior as oil-bearing mineral land ; that on September 27, 1909, the Presi- 
dent, acting by and through the Secretary of the Interior, and under the 
authority legally vested in him, duly withdrew and reserved said land, to- 
gether with other contiguous public land, from mineral exploration, and from 

^s»For other oasM lee same topic A KBT-NUMBBR in all Key-Numbered Digests ft Indi 
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all forms of location, settlement, selection, filing, entry, or disposal ttnder 
any of tbe public land laws of the United States ; tbat since said date said 
land has not been subject to exploration for minerals, or to the initiation 
of any right under any of the public land laws of the United States; that 
on July 2, 1910, the President, acting under the authority legally vested in 
him, and especially by virtue of the provisions of the act of Congress of 
June 25, 1910, entitled "An act to authorize the President of the United 
States to make withdrawal of public lands in certain cases/' duly ratified, 
affirmed, and continued in force and effect the order of withdrawal of Sep- 
tember 27, 1900, and further withdrew and reserved said land from all forms 
of location, settlement, selection, filing, entry, or disposal under the mineral 
or nonmineral land laws of the United States, subject only to the provisions 
of said act of Congress ; that subsequent to January 1, 1910, the defendants 
entered upon the said land and pretended to acquire and assert mineral rights 
therein, and have from time to time and are now committing trespass and 
waste thereon ; that the defendant the Midway Oil Company wrongfully and 
unlawfully entered on the land, and thereafter drilled and caused to be 
drilled an oil well, and extracted from the land and appropriated to its use a 
large quantity of petroleum and gas; that subsequent to July 4, 1910, the 
defendant El Dora Oil Company and other defendants entered on said land 
and thereafter drilled oil wells and extracted from the land and appropriated 
to their use large quantities of petroleum and gas. Similar allegations are 
made as to other defendants, and the complaint alleged that the defendants, 
in disregard of the withdrawal of September 27, 1909, attempted to make 
mining locations on said land, but that no work of exploration or development 
for the discovery of petroleum, mineral oil, or gas, or other mineral, was 
ever commenced or prosecuted by any of the defendants on said land prior to 
July 4, 1910, and that no discovery of any minerals was made by any of the 
defendants on said land prior to October 10, 1910. The bill further alleged 
that, unless restrained therefrom, the defendants will continue to hold pos- 
session of the land and will drill oil wells thereupon, and extract petroleum or 
mineral oil and gas therefrom, and otherwise commit trespass and waste there- 
upon, to the great and irreparable injury of the plaintiflP. 

The defendants moved to dismiss the complaint for tnsufflciency of facts 
to constitute a cause of action in equity against them, and on the ground that 
the T\ithdrawal of the land on September 27, 1909, was unconstitutional and 
void, and of no force and effect, and that no withdrawal of mineral in said 
land had been made. The motion was overruled, a receiver was appointed to 
take possession of the property, and the defendants were enjoined from re- 
moving oil or gas from the land, and from further producing oil from said 
land pending the suit From that order the defendants have appealed, and 
among other assignments of error they assign that the court below erred in 
nttking the order in this: That the court had no jurisdiction to make the 
same. It is upon that assignment alone that the defendants rely In presenting 
their case upon the appeal. 

George E. Whitaker and E. L. Foster, both of Bakersfield, Cal., and 
A. L. Weil, of San Francisco, Cal., for appellants. 

T. W. Gregory, Atty. Gen., and E. J. Justice, Special Asst Atty. 
Gen., for tlie United States. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that upon the facts shown on the face of the bill the plain- 
tiff has an adequate remedy at law in ejectment, and it is also urged 
that where, as here, a bill alleges that the defendant is in possession, 
equity has no jurisdiction of an action to recover possession, or to re- 
move a cloud, or to quiet title, even though other relief be asked. 
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[1, 2] As to the suggestion that there is an adequate remedy at law, 
it is to be said that the defendants failed in the court below, by motion, 
plea, or otherwise, to, raise tliat objection to the jurisdiction in equity, 
and therefore they have waived the same. Southern Pac. R, Co. v. 
United States, 133 Fed. 651, 66 C. C. A. 581 ; McCloskey v. Pacific 
Coast Co., 160 Fed. 794, 87 C. C. A. 568, 22 L. R. A. (N. S.) 673. But, 
even if timely objection had been made on that ground, we are of the 
opinion that the court below had jurisdiction of the suit, for the rea- 
son that the essential and primary purpose of the same is to restrain 
waste, which, if continued, will work irreparable injury to the property 
in controversy. Said the court in Wood v. Braxton (C. C.) 54 Fed. 
1005: 

"The jurisdiction of courts of equity by way of injunction to restrain waste, 
to prevent tlie cutting of timber, and the mining of minerals, is one of corn- 
pa rati vely recent origin; but it is now fully recognized and well established in 
this country, as well as in England. * * * If the nature of the injury 
complained of goes to the substance of the estate, thereby producing Irrepa- 
rable mischief, equity will interfere in limine, and not require the party to 
resort to an action at law, and this independent of the question of the in- 
solvency of the defendant." 

In Peck V. Ayers & Lord Tie Co., 116 Fed. 273, 53 C. C. A. 551, a 
case in which neither party to the suit was in possession of the land in 
controversy at the time of the commencement of the suit, the Circuit 
Court of Appeals for the Sixth Circuit, while it was of the opinion that 
the jurisdiction of the Circuit Court could not have been sustained 
upon the bill regarded solely as one for quieting title, said : 

"But we think the bill could be properly entertained as one for restraining 
the waste and destruction of pr(^)erty, and incidentally for an accounting 
for waste already committed. For such a purpose it is not necessary that 
the plaintiff should be in possession. Indeed, the Jurisdiction was originally 
exercised in cases where the defendant was in possession as tenant for years, 
as trustee, or as owner of a life or other limited estate. Story, £q. Jur. n 
915-918. And, having obtained Jurisdiction for that purpose, we think the 
court might, for the purpose of preventing a multipUcity of suits, retain it 
for further relief by settling the question of title — a question deeply involved 
in the determination of the controversy over the right to an injunction to stay 
waste, and requiring similar proof&'' 

That ruling was followed by the same court in Douglas Co. v. 
Tennessee Lumber Mfg. Co., 118 Fed. 438, 55 C, C. A. 254. 

In Big Six Development Co. v. Mitchell, 138 Fed. 279, 70 C. C. A. 
569, 1 L. R. A, (N. S.) 332, a case in which the defendant was in pos- 
session of mining property which the complainant claimed to own, the 
Circuit Court of Appeals for the Eighth Circuit said : 

''The trespass here complained of, as disclosed by the record, is not an ordi- 
nary case of trespass upon lands, of temporary duration, but, as we think the 
evidence shows, was a continuous trespass, which threatened to destroy the 
character of the property as a mine, and would render the plaintiff's Interest 
therein valueless, • • • In such cases the threatened injuries are to the 
res, and diminish the value of the property itself, and an injunction wUl be 
granted to prevent the continuing waste or continuing trespass, although the 
plaintiff is not in possession, and although the legal title has not been set- 
tled or questioned by an action at law. ♦ ♦ ♦ If the only relief sought 
by the bill in this case was to remove the cloud upon plaintifTs title, it may 
well be doubted whether the bill could be sustained. * ♦ * But the bill 
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^oes farther, and seeks to enjoin the defendant from committing waste and 
destroying the property as a mining property. In such a case Jurisdiction in 
equity attaches, even where the plaintiff is not in possession; and, having 
obtained jurisdiction for that purpose, the court may, for the purpose of pre- 
venting a multiplicity of suits, retain it for further relief, and may remove a 
cloud upon the title, quiet the title, and determine the right of possession.** 

The decision in that case was followed in United States v. Mackey 
(D. C.) 214 Fed. 137--141, a case very similar in its facts to the case at 
bar. See, also, Bettes v. Brower (D. C.) 184 Fed. 342, Graves v. Ash- 
bum, 215 U. S. 331, 30 Sup. Ct. 108, 54 L. Ed. 217, and Archer v. 
Greenville Gravel Co., 233 U. S. 60, 34 Sup. Ct. 567, 58 L. Ed. 850. 

[3] From the allegations of the bill it is apparent that the whole 
value of the land in controversy consists in the oil and gas beneath its 
surface, and that the situation with reference thereto is the same as 
that described in the opinion in United States v. Midwest Oil Co., 236 
U. S. 459-466, 35 Sup. Ct. 309, 310 (59 L. Ed. 673), where it was said: 

"Ijarge areas in California were explored; and, petroleum having been 
found, locations were made, not only by the discoverer, but by others on ad- 
joining land. And, as the flow through the well on one lot might exhaust the 
oil under the adjacent land, the interest of each operator was to extract the 
oil as soon as possible, so as to share what would otherwise be taken by the 
owners of nearby wells. The result was that oil was so rapidly extracted that 
on September 17, 1909, the Director of the Geological Survey made a report to 
the Secretary of the Interior which, with Inclosures, called attention to the 
fact that, while there was a limited supply of coal on the Pacific Coast, and 
the value of oil as a fuel had been fully demonstrated, yet at the rate at 
which oil lands in California were being patented by private parties it would 
^be impossible for the people of the United States to continue ownership of oil 
lands for more than a few months. After that the government will be ob- 
liged to repurchase the very oil that it has practically given away.' ** 

It is also evident that, to remedy the wrongs described in the bill, no 
legal action is adequate. The injury to the plaintiff's estate consists, 
not only in the past and threatened extraction of petroleum from the 
ground in controversy, but in probable injury to or destruction of the 
sources of supply of oil in that and adjacent lands owned by the plain- 
tiff. In 22 Cyc. 771, it is said : 

*'To defeat the equitable jurisdiction, however, it is not sufficient that the 
law should merely afford some remedy ; that remedy must be as practical and 
efficient as is the equitable remedy in rendering Justldie, and as prompt in its 
administration. An injunction is in many cases more prompt and ^dent than 
any legal remedy, and because of this promptness and efficiency there is a 
strong tendency to grant injunctions in cases where formerly the remedy at 
law would have been deemed fully adequate." 

The order is affirmed. 

ROSS, Circuit Judge. I agree that the court below was not without 
jurisdiction to stay waste upon the property described in the bill, of 
which It alleges the government is, and was at the times therein men- 
tioned, the owner, and for the protection of the substance of the prop- 
erty to appoint a receiver to take and hold possession under the orders 
of the court pending the litigation ; but since no issue has been raised 
by the defendants, or either of them, there is manifestly nothing in 
.the case so far for trial. Therefore, I do not think we should de- 
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cide oc consider whether the defendants would or would not be enti- 
tled to a jury trial, should an issue of title be subsequently presented. 
For the reason stated, I concur in the affirmance of the order ap- 
pealed from. 

RUDKIN, District Judge. It was conceded on the argument that 
the appellee is entitled to equitable relief in some form and to some 
extent on the case made by the bill, and in my opinion the court com- 
mitted no error in granting the temporary order from which this ap- 
peal is prosecuted. As said by the court in Oolagah Coal Co. v. Mc- 
Caleb, 68 Fed. 86, 88, 15 C. C. A. 270: 

"The chief ground on which the defendants below, who are the appellees 
here, seek to sustain the action of the trial court in sustaining the demurrer 
and in dismissing the bill, is that the plaintiflT company had a plain, adequate, 
and complete remedy at law. This view, however, overlooks the Important 
fact disclosed by the record that the injury complained of by the plaintUF 
company was not an ordinary trespass upon lands, of temporary duration, 
but was a continuous trespass, which threatened to destroy the character of 
the property as a mine, and to render the plaintifTs interest therein utterly 
valueless. It also overlooks the fact that the bill charged, in substance, tbn:: 
whatever colorable right the defendants had to mine coal on the lands in con- 
troversy was derived under a license that had either been issued by mistake, 
or had been obtained by one of the defendants through fraud. It is now 
well settled by many adjudications, beginning with the case of Mitchell v. 
Dors, 6 Ves. 147, that an injunction may be granted to restrain a trespasser 
from entering into a mine and removing the minerals therefrom. Trespassea 
of that kind, as well as those which consist in cutting down and removing^ 
timber, or in removing buildings or other improvements of a permanent diar- 
acter, standing upon lands, are readily enjoined, because, as has sometimes 
been said, such actsi alter the character of the property, and also tend to* 
destroy it, and to occasion irreparable loss and damage. • ♦ ♦ It is also 
held that, even when the title to the property on which the trespass is com- 
mitted is in dispute, a court of equity will at least award a temporary in- 
junction against the commission of such acts as tend to permanently alter 
its character or destroy its value, until the title thereto is determined In an 
appropriate proceeding Inaugurated for that purpose. ♦ • ♦ We fail ta 
see, therefore, that the plaintiff company was without right to equitable re- 
lief, even if it be true, as the defendants contend, that the bill discloses a 
controversy between the parties as to who has the superior right to mine 
coal on the lands in question, which can only be appropriately determined by a 
court of law. If such was the fact, it would nevertheless be competent for a 
court of equity to restrain the commission of such trespasses as are charged 
in the bill, which tend to render the property valueless for mining purposes, 
until the controversy existing between the parties is settled by the proper 
tribunal." 

Should the court below on the final hearing simply continue the 
present order in force and conserve the property until the title can be 
determined in an appropriate proceeding inaugurated for that purpose, 
the appellants will have no ground of complaint. If, on the other 
hand, the court undertakes to determine questions of title or right of 
possession, the ruling will be subject to review on an appeal from the 
final decree. The question of jurisdiction was not raised by the motion 
to dismiss, and in the absence of an answer the issues to be tried are 
undetermined. Tlie court has not as yet denied the defendants a jury 
trial, and has never ruled upon that question. It has committed no 
error as far as it has gone, and to map out its future course is no part 
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of the duty of an appellate tribunal. The question discussed at the 
bar is a moot one, not presented by the record, and as said by the 
Court of Appeals of New York in Re Manning, 139 N. Y. 446, 34 N. 
E.931: 

**Tlie demands of actual practical litigation are too pressing to permit the 
examination or discussion of academic questicms, such as this case in its pres- 
ent situation presents.'* 

It may be that the owner in possession of mineral land or timber 
land forfeits his constitutional right to a trial by jury at the suit of an 
adverse claimant by making a legitimate use of the property in his pos- 
session ; but I am unwilling to so declare until the question comes prop- 
erly before us, especially in view of the fact that other parties not now 
before the court are vitally interested in a decision of that question. 

For the reasons thus briefly stated, I concur in the judgment of af- 
firmance. 



BOUI/TBBB ▼. INTERNATIONAL PAPER CO. 

(Circuit Court of Appeals, First Circuit February 10, 1916.) 

No. 1168. 

1. CouBTS ^==>347 — Fedebal Courts — ^Practice in State Courts — ^Demurrer 

— OVERRULIITG JUDOlfENT. 

Even though, under Rev. St Me. a 84, ( 36, a state court would have 
no other course, upon the overruling of a demurrer to a replication ten- 
dering an issue of fact, except to enter judgment for plaintiff, the stat- 
ute did not control the discretion of a federal court, nor its power as to 
amendments, and the court properly proceeded to hear and determine the 
issue tendered by the replication. 

[Ed. Note. — For other cases, see Courts, Cent Dig. { 921; Dec. Dig. 
«=»347.] 

Z Courts ^s:>274 — Federal Courts — Foreign Corporations — Sbrvios of 

PROCES& 

Pub. Laws Me. 1911, c. 152, § 1, requires foreign corporations having a 
usual place of business in the state, or engaged in business therein with- 
out a usual place of business, to appoint a resident of the state its true 
and lawful attorney, upon whom all processes may be served, and pro- 
vides that service of such process shall be made by leaving a copy of the 
process in the office of such attorney. Held, that service upon an agent in 
Maine expressly authorized by a foreign corporation would have been 
sufficient to subject it to the jurisdiction of the federal court for that 
district, as its consent to be so sued in Miaine in the federal as well as iu 
the state courts would be implied as a condition of being allowed to do 
business within the state. 

[Ed. Note. — For other cases, see Courts, Cent Dig. { 814; Dec. Dig. 
<g=s>274.] 

S. Courts <g=»274 — Federal Courts — Foreign Corporations — Service of 
Process. 

To make service upon an alleged agent of a foreign corporation doing 
business in Maine valid for the purpose of the jurisdiction of a federal 
court, the person served must be representing the company with respect 
to the business itself being done in Maine in such sense that authority in 
him to receive service on its behalf could be properly implied. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dig. | 814; Dec. Dig. 
«=»274.] 

^=»For other cases see same topic & KET-NUMBER In all Key-Numbered Digests & Indexes 
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4. COBPOBATIONS ^=»668 — FOBEION COBPOBATIOlfS— ACIIOWS — SlSVICS OF 

Pbocess. 

Whether an alleged agent of a foreign corporation, upon whom process 
was served, so represented the corporation that authority in him to re- 
ceive service on its behalf could be properly implied, depended upon 
the character of the agent, and, In the absence of express authority from 
the corporation, the surrounding facts, and proper inferences therefrom. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §{ 260S-2627; 
Dec. Dig. <S=»668.] 

5. COBPOBATIONS ^=»673 — FOBBION COBPOBATION 8 — ACTIONS — SEBVICE OT 

Pbocess. 

. A foreign corporation doing business in Maine had designated an agent 
upon whom process might be served, but In an action against the corpo- 
ration service was made by leaving a copy of the summons and writ with 
S., described in the marshal's return as the superintendent of the com- 
pany. He was in fact superintendent only of its operations in a particu- 
lar mill, with authority to hire and discharge employes, but with no au- 
thority to fix or pay their wages, purchase supplies, or sell the product 
of the mill ; another resident agent had charge of these and other mat- 
ters conuected with the business in Maine; and still other matters re- 
lating to such business were referred to the New York office. Held, that 
the conclusion of the District Court that S.*s authority with respect to 
the corporation's Maine business was not such as carried with it the 
implication that he was agent or attorney for the puri)ose of service of 
process was not erroneous. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. {§ 2534, 2535, 
2557, 2558, 2650; Dec. Dig. «gs»673.] 

6. CouBTS ^==>344 — Federal Coubts — Fobeion Cobpobations — ^Sebvice of 

Pbocess. 

In an action against a foreign corporation doing business in Maine* 
where the marshal's return showed service of the writ upon S., described 
therein as the superintendent of the company, without any recital of fur- 
ther facts showing him to have been an agent in whom authority to re> 
celve service of process could be implied, it was not aided by any pre- 
sumption to that effect, as all facts essential to federal jurisdiction must 
appear affirmatively. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. { 917; Dec. Dig. 
<8=»344.] 

7. Exceptions, Bill of <©=»27 — Recitals. 

On appeal from a Judgment sustaining a plea in abatement and quash- 
ing the writ, in an action against a foreign corporation, on the ground 
that there was no valid service of process, where the evidence as to the 
extent of authority of the alleged agent upon whom process was served 
was made a part of the exceptions, a recital in the bill of exceptions that 
he was superintendent and general manager, in charge of the corpora- 
tion's mill and its operations, could add nothing to what the evidence 
itself showed. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent Dig. ( 34; 
Dec. Dig. <8=»27.] 

In Error to the District Court of the United States for the District 
of Maine; Clarence Hale, Judge. 

Action by Maud Boultbee, administratrix, against the International 
Paper Company. Judgment in favor of defendant, and plaintiff 
brings error. Affirmed. 

^s»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests ft Indexen 
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Gerry t. Brooks, of Portland, Me., for plaintiff in error. 
William C. Eaton, of Portland, Me. (William H. Gulliver, of Port- 
land, Me., on the brief), for defendant in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Jtjdges. 

DODGE, Circuit Judge. The defendant, according to the pleadings 
on both sides, was a New York corporation having its principal place 
of business in New York, of which state it was a citizen. The plain- 
tiff, a citizen of Maine, sued it in the Maine District Court, to re- 
cover damages, under a Maine statute, for the death of her intestate, 
alleged to have been killed in its employ, through its negligence,- in a 
mill operated by it in Orono, Me. 

The service of the writ, appearing from the marshal's return there- 
on, was by a nominal attachment and by "giving in hand to John H. 
Stinchfield, superintendent of said company," an attested copy, with 
a summons. 

The defendant pleaded in abatement that no valid service upon it 
had been made. The plea alleged, in substailce, that Stinchfield was 
not its tenant, agent, or attorney, in Maine, upon whom service of the 
writ could be made without previous actual attachment of goods, ef- 
fects, or credits, and that another person residing in Maine (upon 
whom there had been no service) had been duly appointed, and was at 
the time its agent for such service according to the laws of Maine. 

The plaintiff replied that good, sufficient, and legal service had been 
made. The defendant demurred, on the grounds that the replication 
denied no material fact stated in the plea, and tendered an issue of 
law, not of fact. 

The replication was held good, and the demurrer overruled, where- 
upon the plaintiff moved for judgment in her favor. She assigns 
here as error the denial of this motion and the action of the District 
Court in proceeding, against her objection, to hear the case on the 
issues raised by the plea. 

[1] We find no error in either respect. The plaintiff does not con- 
vince us that the Maine statute on which she relies (Rev. Stats. Me. 
c. 84, § 35) would leave open to a Maine court no other course under 
such circumstances than that of entering the judgment demanded. 
And even if that statute is to be so understood, we cannot regard it 
as conclusive to the same extent upon the federal court, wherein, as 
to such matters, neither the court's discretion nor its power as to 
amendments are controlled by the state practice. The ruling that an 
issue of fact was tendered by the replication is not questioned in this 
court. We think the court rightly proceeded to hear and determine 
that issue. That the ruling gave the plaintiff an immediate right to 
judgment in her favor, not to be refused her without reversible error, 
is a proposition which we are unable to accept. 

Before filing its demurrer, the defendant had asked leave to with- 
draw its plea in abatement, appear generally, and plead to the merits. 
This motion was opposed by the plaintiff and denied by the court. 
Upon what grounds it was so opposed or denied the record does not 
show, nor has the denial been assigned as error. From what appears 
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in the record, the motion seems to us one which might well have been 
granted, with the advantage of avoiding considerable delay and ex- 
pense. A similar offer made by the defendant -at the argument in 
this court met with no response from the plaintiff. 

No valid judgment for the plaintiff could have been entered, ex- 
cept upon a record showing due service upon the nonresident de- 
fendant, sufficient to give the District Court in Maine jurisdiction over 
it, independently of any attachment of property belonging to it within 
the district. The defendant was before that court only for the pur- 
pose of objecting that such jurisdiction had never been obtained, for 
the reasons set forth in its plea. Both parties having waived a jury, 
both submitted evidence to the court, which evidence is before us, 
upon the issues raised by the plea. The result of this hearing was 
that a motion by the plaintiff for "judgment on the facts" was denied, 
the plea in abatement was sustained, and the writ was quashed. The 
plaintiff assigns all this as error. Judgment for the defendant fol- 
lowed. 

[2] That the defendant corporation was doing business in Maine 
was undisputed. The evidence submitted showed, without contra- 
diction, that a resident of Maine, other tlian Stinchfield, had been 
duly appointed by it, and was at the time its attorney to receive serv- 
ice of process, in accordance with the requirements of a Maine statute 
then in force (Pub. Laws 1911, c. 152, § 1) ; also that the appointment 
had been filed, as the same statute provided, with the state secretary. 
Service upon an agent in Maine, thus expressly authorized by it, 
would have been sufficient to subject it to the jurisdiction of the fed- 
eral court for that district. Its consent to be so sued in Maine, in the 
federal as well as in the state courts, would be implied, as a condi- 
tion of being allowed to do business within that state. Ex parte 
SchoUenberger, 96 U. S. 369, 24 L. Ed. 853. 

The defendant contends that the Maine statute "prescribes the ex- 
clusive method for service" upon foreign corporations doing business 
within the state. Whether or not this view was adopted by the Dis- 
trict Court does not appear, no opinion having been filed. Under a 
state statute of this kind, going no further than to provide that pro- 
cess "may be served" upon the agent appointed in accordance with 
its requirements, and imposing no penalty for failure to appoint any 
such agent, it has been held that the method of service established is 
not exclusive, and that valid service may be made upon any agent 
within the state sufficiently representative in character. Henrietta, 
etc., Co. V. Johnson, 173 U. S. 221, 19 Sup. Ct. 402, 43 L. Ed. 675. 
Altliough the Maine statute here in question does impose such a pen- 
alty, and although the language of one of its clauses is that service 
of process "shall be made" by leaving a copy in the appointed agent's 
hands or in his office, we are not prepared to hold that under no cir- 
cumstances is service upon any other agent or representative of a 
nonresident corporation to be recognized as valid. That this was the 
legislative intent does not seem to us sufficiently clear from the above 
features of the Maine statute. 

[3, 4] To make the service valid for the purpose of jurisdiction. 
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however, it was at least essential that the person served should be rep- 
resenting the company with respect to the business it was then doing 
in Maine, in such sense that authority in him to receive service on its 
behalf could be propertly implied. Conn., etc., Co. v. Spratley, 172 
U. S. 602, 19 Sup. Ct. 308. 43 L. Ed. 569; Board of Trade v. Ham- 
mond, 198 U. S. 424, 438, 25 Sup. Ct. 740, 49 L. Ed. 1111. The 
question whether or not a given person so represents a nonresident 
corporation turns, as was said in these cases, "upon the character of 
the agent," and, in the absence of express authority given by the cor- 
poration, "depends upon a review of the surrounding facts and the 
inference that the court might properly draw from them." 

In most of the cases wherein such questions have been raised, the 
nonresident corporation, though doing business within the jurisdic- 
tion, has had no appointed agent therein with express authority, and 
unless authority to receive service could be implied from the authority 
regarding the corporation's business within the state or district then 
being exercised by the person served, it followed that no jurisdiction 
except by actual attachment of property was there obtainable. 

[6, B] The present case presented no such situation. The e^ridence 
shows that, besides the attorney expressly authorized in compliance 
with the state law, there were at least two other persons acting for the 
corporation in Maine, but performing distinct functions in connection 
with its business in that state, of whom Stinchfield was only one. Im- 
plied authority in him for purposes of service did not conclusively 
appear from the marshal's return on the writ. He might have been 
"superintendent of the company," as he is therein described, without 
being an agent in whom such authority could be implied. No further 
facts showing him to have been such an agent appear from the return, 
and it is not aided by any presumption to that effect, because all 
facts essential to federal jurisdiction must appear affirmatively. 

[7] The bill of exceptions, after reciting that Stinchfield was "su- 
perintendent," adds to this, "and general manager, who was in charge 
of said mill and its operations"; but, as all the evidence as to the 
extent of Stinchfield's authority is made part of the exceptions, this 
recital can add nothing to what the evidence itself shows, and from 
the evidence it appears without contradiction that Stinchfield, though 
called "superintendent of said company" in the return, was in fact 
superintendent only of the operations carried on in its Orono mill. 
While his authority included hiring and discharging the employes 
there, it did not extend to fixing or paying their wages, or to purchas- 
ing supplies, or to selling the product of the mill. Another resident 
of Orono, expressly employed by the defendant as "agent," had charge 
of these and other matters connected with the defendant's business in 
Maine, while still other matters relating to that business were referred 
to its New York office. The attorney appointed- under the state stat- 
ute as above was still another agent. His residence was not in Orono, 
but in Portland. 

We think the conclusion that Stinchfield's authority with respect to 
the defendant's Maine bu-siness was not such as carried with it the 
implication that he was agent or attorney for the purpose of service 
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of process cannot be said to have been without support in the evidence. 
There was testimony consistent with such a finding, particularly in 
view of the fact that express authority to accept such service had been 
given to another resident of Maine. There was evidence which tended 
to show that Stinchfield, instead of occupying a representative char- 
acter as regarded the defendant company, was performing duties for 
it limited to those of a subordinate employe, or to particular trans- 
actions on its behalf. St. Clair .v. Cox, 106 U. S. 350, 359, 1 Sup. 
Ct. 354, 27 L. Ed. 222. It being clear that the defendant had never 
expressly consented that service on Stinchfield should be service upon 
it, the surrounding facts shown would have warranted the conclusion 
that no such consent could fairly, reasonably, and justly be implied. . 
We are therefore unable to hold that the court below was wrong in 
sustaining the plea in abatement, in refusing to order judgment for 
the plaintiff on the facts disclosed, or in quashing the writ 

The judgment of the District Court is affirmed, and the defendant 
in error recovers its costs of appeal. 



SIBGESMUND ▼. CHICAGO, M. & ST. P. RT. CO. 
(Circuit Court of Appeals, Seventh Circuit. January 4, 1916.) 

No. 2300. 

1. Mastbb and Skbvant ^ss>286 — ^Actions fob Injubibs — Questions fob Ju&t. 

PlalntliT, a machinist's helper, was holding by an Iron bar a journal 
from turning on the axle, while the machinist was chipping therefrom with 
a chisel and hammer. On the machinist's order he laid down the bar, 
helped to turn the box over, and without any further direction stooped 
down to pick up the bar. While doing so the madiinlat resumed chipping 
on the box, and a chip struck plaintiff's eye. There was no protection 
from the chips, nor warning that the machinist was about to resume 
chipping. There wns evidence that chipping such boxes was particularly 
dangerous to bystanders, and that it was a good practice, and the general 
practice in that shop, to provide some barrier, such as a canvasi board, 
box, or broom. Held, that the evidence made a question for the jury as to 
the employer's negligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. 5§ 
1001, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. 
Dig. <S=»286.] 

2, Masteb and Sebvant «=»288 — Actions fob Injubies — Questions fob Jvbt. 

The danger to plaintiff was not necessarily incident to his employment, 
or so obvious that the court could say as a matter of law that he assumed 
the risk and the question whether he knew of the danger or ought rea- 
sonably to have anticipated It, should have been left to the jury, as it 
might well be presumed that when he knew chips were being driven 
towards him, he averted his head or closed his eyes, and it might well 
be concluded that he did not know and could not reasonably have an- 
ticipated that chipping would be resumed at that tUne. , 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. IS 
106&-1088 ; Dec. Dig. <©=»288.] 

In Error to the District Court of the United States for the East- 
em District of Wisconsin; Ferdinand A. Geiger, Judge. 

^=s»For other cases see same topic A KBT-NUMBER in all Key-Numbered Digests & Indexes 
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Action by Otto Si^esmund against the Chicago, Milwaukee & St. 
Paul Railway Company. Judgment for defendant, and plaintiff brings 
error. Reversed and remanded, with directions. 

Tlie complaint In this action charges tliat plaintiff, Siegesmund, was em- 
ployed by defendant, Chicago, Milwaukee & St. Panl Railway Company, as 
a machinist's helper, working in its locomotive repair shops at Milwaukee; 
that on AprU 7, 1914, he was injured while engaged in helping the machinist 
make repairs on a locomotive, which was used by defendant in interstate com- 
merce; that defendant was negligent in failing to supply plaintiff a safe 
place to work, in making the repairs in the manner in which they were made, 
and in failing to supply and use proper means and appliances whereby the 
accident and injury to plaintiff might have been avoided; and that the 
machinist, under whom plaintiff then was working, was negUgent in the 
manner of doing hia work, whereby the machinist, who was with a chisel and 
hammer chipping off pieces of metal from a part of the locomotive, caused a 
piece of such metal to fly off and strike plaintiff's eye. 

Defendant's answer admits the accident and injury to plaintiff while in its 
employ as a machinist's helper, doing repair work on a locomotive used in 
interstate commerce, and for defense alleges that plaintiff was for several 
months prior to his injury doing the same kind of work that he was then 
doing, and was famiUai' with the manner in which the work was done, and 
its dangers, and that he assumed the risk incident thereto. There Is also a 
general denial of every other allegation of the complaint. 

The evidence tends to show that the machinist ordered his helper, Sleges- 
mund, to get a tool box and an iron bar and bring them to a place in the 
shop where, on a track, there was a pair of locomotive driving wheels about 58 
inches high, having spokes with openings between, connected together by an 
axle, and fastened to the axle, between the wheels, and near one of them, 
was a journal or driving box of about 200 pounds weight on which the ma- 
chinist was about to do some work ; that these driving wheels were part of a 
locomotive which defendant was using in interstate commerce, and then in 
the shop undergoing repairs; that the helper, standing on the outside of the 
wheel nearest the box, by order of the machinist inserted the bar (which was 
about 2 feet long) between the spokes of the wheel, with it holding the box to 
keep it from turning about on the axle, and that while he was In this position, 
the machinist, being between the wheels, with a chisel and hammer began to 
chip from the upper surface of the box while so held; that after chipping 
about 10 minutes the helper, on order of the machinist laid down the bar, and 
with his hands reached in between the spokes to help the machinist turn 
over the box on the axle, and that when it was turned, the helper without 
further direction from the machinist, stooped down to pick up the bar, and 
that while he was in the act of picking up the bar, the machinist, without the 
helper's aid, resumed chipping on the box, and a metal chip thereby dislodged 
struck the helper's eye, causing its loss ; that while he was picking up the bar 
he was close to the machinist, the wheel being between them; that there 
was no protection from the chips, nor warning to the helper that the machin- 
ist was about to resume chipping. 

The evidence tends further to show that this helper had worked for the 
company several months, helping the machinist as from time to time directed, 
prior to which he was for 12 years an iron worker for the Illinois Steel Com- 
pany, helping in the work of rolling iron shapes; that he had more or less 
experience in observing the chipping of metal, and that this was his first 
experience in working on one of these boxes, and that he knew that a metal 
chip striking the eye was likely to cause injury; that there was no other 
chipping then being done in the vicinity of where they were working, the 
nearest workman being then about 50 feet away engaged in putting brakes on 
an engine; that the helper did not know why the box was turned over, nor 
suppose that there was to be any chipping done after the box was turned, and 
that he did not think that chipping of the box would or could then be done un- 
less he held it, as he had just before held it for chipping the other side. 

The testimony of witnesses other than the plaintiff tends to show that 
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Chipping such boxes was particularly dangerous to bystanders, unless some- 
thing was interposed for the chips to strike against ; that it was usual In that 
shop to chip those boxes before putting them on the axle, and In a place 
away from other worlt; that it is good practice in chipping, and was the 
general practice in that shop, to provide some barrier, such as a canvas, a 
board or a box or a broom, for the chips to strike against; and that the 
machinist in chipping has control over the direction in which the chips will fly. 
On the trial, after presentation of the case for plaintiff, defendant's motion 
for a directed verdict In Its favor was granted, and a verdict rendered ac- 
cordingly. Motion for a new trial being overruled, Judgment for defendant 
was entered. Error Is assigned on action of the court in directing the yer- 
diet 

J. Elmer Lehr, Julius Kief er, Leo Reitman, and Horace B. Walmsley, 
all of Milwaukee, Wis., for plaintiff in error. 

C. H. Van Alstine and Rodger M. Trump, both of Milwaukee, Wis., 
for defendant in error. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). [1 ] 
That the evidence tended to prove negligence on the part of the com- 
pany resulting in the accident does not seem to be seriously contro- 
verted. The evidence of the special danger in this particular work, of 
the necessity, and the practice in this shop, of imposing some barrier 
for the chips to strike against, of the control the machinist may exer- 
cise as to the direction in which the chips will fly, and of the act of 
beginning to chip while Siegesmund was in the particular situation 
of picking up the bar, make it plain that if the determination of this 
cause had depended wholly on whether or not negligence on the part 
of the company were shown, that question should and would have 
been submitted to the jury, and with it, of course, any question of con- 
tributory negligence of the plaintiff, which, if shown, would not un- 
der the federal Employers' Liability Act (Act April 22, 1908, c. 149, 
35 Stat. 65 [Comp. St. 1913, §§ 8657-«665])— the applicability where- 
of is not controverted — ^bar recovery, but would be considered in re- 
duction of damages. 

[2] The controlling question here is whether, under the evidence, 
the District Court was warranted in finding, as a matter of law, that 
the injury to the plaintiff was the result of the dangers and hazards 
usual to the plaintiff's emplo)mient, the risk whereof he assumed. In 
respect to this employment, the evidence tends to show that where 
chipping was being done in this shop, particularly on such boxes, the 
flying of chips could be and usually was avoided by the use of means 
to intercept them. From this it might be concluded that the flying of 
metal chips was not a danger which was usual, or of necessity inci- 
dental to the work in and about the shop, even if it appeared that 
sometimes such protective and preventive means were not employed, 
and that at such times chips might fly about. 

In order to conclude that an employe in this shop, who was injured 
by flying chips, assumed the risk of such injury, it must appear from 
the evidence, not only that in his then particular employment there 
was such danger from flying chips, but also that the employe knew 
of such danger, or by the exercise of reasonable care ought to have 
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known or anticipated that there would be flying chips thereabout which 
might injure him. The helper was under the machinist's orders, work- 
ing wherever and at such work as he was directed. At the machin- 
ist's orders he inserted his bar between the spokes of the wheel and 
held the box in place, while the machinist, just on the other side of 
the wheel, was clipping the box, driving tihe chips toward the direc- 
tion where the helper was standing. It does not appear there was 
any other cliipping in the shop at that time ; at least, not in the vicinity 
of the helper. The helper testified that there were no machines near 
by, and that the nearest workman was upwards of 50 feet away, en- 
gaged in putting brakes on a locomotive. 

Such is the instinct of self-preservation, and particularly that of 
guarding the eyes from injury, that it may well be presumed that, 
knowing chips were then being driven towards him, he averted his 
head or closed his eyes to protect the eyes from injury. Indeed, it 
might well be said that, failing to do so, and voluntarily remaining 
in a situation in which he knew the chips were being driven towards 
him, and appreciating the danger therefrom, while in such situation 
he assumed the risk of injury which might then have come from the 
flying chips. But, when the machinist ceased chipping and ordered him 
to drop his bar and help turn the box about the axle, at once a dif- 
ferent situation and relation arose. Siegesmund testified he did not 
know why the box was to be turned, that he did not know any further 
chipping was to be done upon it, and that he supposed that, if chip- 
ping was to be done, he would first be required to insert his bar and 
hold the box just as he had done shortly before. 

In the brief for defendant in error it is stated : 

"Appellant knew exactly what the machinist had to do to finish this par- 
ticular work, and knew, furthermore, that the machinist was through with 
him after the box had been turned." 

If by this it is meant that plaintiff in error knew that chipping was 
to be done on the other side of the box, the evidence does not support 
the assertion; neither can it be said that he knew that the machinist 
was through with him. He may, as he testified, have assumed that the 
work of chipping was completed ; and the fact that his machinist, un- 
der whose direction he was, had as yet given him no further orders, 
might have warranted him in concluding he was to remain there un- 
til the machinist told him to go elsewhere, or to do something else. 

In the same brief it is further said: 

''There is no evidenoe that plaintiff had been ordered to pick up the bar» 
• • ♦ " nor **that there was any necessity to pick up the bar at that par- 
ticular moment." 

Presumably, unless directed to the contrary, he was expected to 
pick up the bar which he had thus laid down, and to pick it up when 
he did seems a rational and natural act, and the evidence suggests no 
plausible reason why he should have delayed it. Might it not, with 
greater show of reason, be inquired : Why did not the machinist wait 
with resuming his chipping until he had some assurance that the helper 
was not in special danger therefrom ? 

If, as contended in the brief for the company, the helper's work on 
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this box was done, he was nevertheless subject to the further direc- 
tion of the machinist, who might well have supposed the helper would 
pick up the bar and remain where he was until ordered elsewhere by 
the machinist. If the helper had any reason to believe that chipping 
would then be resumed in such dangerous proximity to himself, he 
would have had opportunity at least to have taken such precaution as 
to avert his head, and thus in large measure protect his eyes. 

From the evidence it might well be concluded that danger to em- 
ployes from flying chips was not necessarily and usually incident to 
employment in and about that shop, and that plaintiff in error in the 
work in which he was then engaged did not know, and could not rea- 
sonably have anticipated, that chipping would at that time be done. 
The danger to Siegesmund from flying chips not being necessarily inci- 
dent to his employment, or so obvious that the court may say as a 
matter of law that he assumed the risk therefrom, the question wheth- 
er he knew of the danger, or ought reasonably to have anticipated it, 
should have been left to the jury. Texas & Pac. Ry. Co. v. Swearingen, 
196 U. S. 51, 25 Sup. Ct. 164, 49 L. Ed. 382; Oregon Short Line & 
U. N. Ry. Co. V. Tracy, 66 Fed. 931, 14 C. C. A. 199; Peirce v. Clavin, 
82 Fed. 550, 27 C. C. A. 227; Penna. Ry. Co. v. Jones, 123 Fed. 753, 
59 C. C. A. 87; N. P. Ry. Co. v. Wendel, 156 Fed. 336, 84 C. C. A. 
232; Katalla Co. v. Rones, 186 Fed. 30, 108 C. C. A. 132; Benson 
Lumber Co. v. McCann, 223 Fed. 1,- 138 C. C. A. 415. 

The judgment is reversed, and the cause remanded, with direction 
to the District Court to grant a new trial. 



BOURS V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit October 6, 1915.) 

No. 2064. 

1. Post Office ^=s>31 — CitnfiNAL Offenses — ^MAnEiiNO Unmailable Matteb — 

**WlLL." 

Penal Code (Act March 4, 1909, c. 321) | 211, 35 Stat 1129 (Oomp. St 
1913, § 10381), declares unmailable every article or thijig designed, adapt- 
ed, or Intended for preventing conception or producing abortion, and ev- 
ery written or printed card, letter, etc., giving information, directly or in- 
directly, where, or how, or from whom, or by what means any of the 
articles or things therein mentioned "may" be obtained or made, or where 
or by whom any act or operation for the procuring or producing of abor- 
tion "will" be done or performed, and prescribes the punishment for mail- 
ing any such unmailable matter. Held that, if a person uses the mails to 
give information that he elects, intends, or is willing to perform illegal 
abortions, he is guilty, IJiough he does not expressly or impliedly bind 
himself to operate ; but, while no obligation, promise, or assurance is es- 
sential, there must be the indication of a positive intent that the act will 
be done not merely that it may perhaps be performed. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §f 50, 52 ; Dec 
Dig. <&=»31. 

For other definitions, see Words and Phrases, First and Second Series. 
Will.] 
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2. Post Office ^=»31 — CBnaiVAi. Offenses — ^BiAiLiNo Uitvaiulble Matteb 
— "Abobtion." 

The word "abortion" in Penal Ck>de, { 211, prohibiting the mailing of 
information as to where operations producing abortions will be perform- 
ed, must be taken in its general medical sense, irrespective of local stat- 
utory definitions. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. {| 00, 52; Dec 
Dig. «c=>31. 

For other definitions, see Words and Phrases, First and Second Series, 
Abortion.] 

8. Post Office €5»31 — Cbiminal Offenses — Mauling Unmaii.able Matteb. 
While the letter of Penal Code, § 211, prohibiting the mailing of infor- 
mation as to where operations producing abortions will be performed, 
would cover all acts of abortion, a reasonable construction, in view of its 
purpose, excludes acts in the interest of the natural life, and a physician 
may lawfully use the mails to say that, if an examination shows the ne- 
cessity of an operation to save life, he will operate, if such in truth is 
his real position. 

[£M. Note. — ^For other cases, see Post Office, Cent Dig. fS 60, 52; Dec. 
Dig. <8=»81.] 

4. Post Office ^=»31 — Cbivinal Offenses — Mailing Unmailabls Matteb. 
While to render matter unmailable under Penal Code, { 211, as giving 
information concerning the performance of abortion, a positive intent 
that the act will be done must be indicated, the intent need not be ap- 
parent from the document itself, and a letter innocent on its face, a 
general statement that a person performs abortions, or an advertisement 
reading "Women's Diseases a Specialty," may be shown to have conveyed, 
and to have been intended to convey, the prohibited information. 

[Ed. Note.— For other cases, see Post Office, Gent Dig. §{ 60, 52; Dea 
Dig. <8=s>31.] 

6. Post Office ^ss>48 — ^Unicailable Matteb— Indictment. 

An Indictment for mailing Information as to where or by whom abor- 
tions will be performed must charge that apparently Innocuous words 
were used and intended to be used in a wrongful sense, and must allege 
such matters as justify the charge. 

[Ed. Note.— -For other cases, see Post Office, Cent Dig. U 67-80; Dec. 
Dig. «=B>48.] 

6. Post Office <e=s>48 — ^Unmailable Matteb — ^Indictment. 

An indictment charged that defendant, a doctor, advertised "Women's 
Diseases a Specialty"; that he received a letter which, as therein set 
out, was dated September 16, 1912, stated that the writer's daughter was 
in a family way, and asked him if he would take her and relieve her of 
her disgrace; that on September 25th defendant, intending to give in- 
formation where, how, from whom, and by what means an abortion 
might be produced, mailed a letter therein set out; and that he meant 
and Intended to give and convey such information. His letter purported 
to be in answer to *'your letter of the 24th," referred to "the operation 
you speak of,'* and stated that '* would have to first see the patient before 
determining whether I would take the case or not." Held that, as the 
Indictment neither charged nor alleged facts to show that defendant's 
letter was in answer to the letter of the 16th, and as it neither directly 
nor indirectly charged that the language of his letter was designed mere- 
ly to disguise, in a form recognizable by the addressee, the prohibited 
information of a williugness to perfoim the illegal act, it was fatally de- 
fective as charging merely an intent to convey information as to where 
or by whom an abortion might be produced, and not information as to 

^s»For other cases see same toplo A KET-NUMBER in all Key-Numbered Digests A Indexes 
229 F.— 61 
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wliere or by whom it would be produced, and as failing to allege facts 
showing the essential intent 

[Ed. Note.-~For other cases, see Post Office, Cent Dig. H 67-80; Dec 
Dig. <S=>48.] 

In Error to the District Court of the United States for the Eastern 
District of Wisconsin ; Ferdinand A. Geiger, Judge. 

T. Robinson Bours was convicted of an offense, and he brings er- 
ror. Reversed and remanded. 

W. B. Rubin, of Milwaukee, Wis., for plaintiff in error. 
Guy D. Goff, U. S. Atty., and Otto H. Breidenbach, Asst U. S. 
Atty., both of Milwaukee, Wis. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

MACK, Circuit Judge. The defendant was convicted under an in- 
dictment based on section 211 of the Penal Code, copied in the mar- 
gin,^ and was sentenced to two years in the penitentiary. The indict- 
ment, after alleging a newspaper advertisement by defendant reading: 
"Women's Diseases a Specialty. Consult Dr. T. Robinson Bours" — 
and giving his address and telephone number, charged the receipt by 
him on September 16, 1912, of the following letter: 

"Sparta, Wis.. Sept le, 1912. 
"Dr. T. Robinson Bours, 403-4(W Merrill BIdg., MUwaukee, Wis.— My Dear 
Doctor: I am at a loss as to begin to teU you my troubles. I am about wor- 
ried to death of the recent discovery of the condition of my only daughter. 
The dear girl has had the misfortune to repose to implicated confidence of a 

1 Sec. 211. {Ohsceney etc. Matter Nonmailable.) Every obscene, lewd, or 
lascivious, and every filthy book, pamphlet, picture, paper, letter, writing, 
print, or other publication of an indecent character, and every article or thing 
designed, adapted, or intended for preventing conception or producing abor- 
tion, or for any indecent or immoral use ; and every article, instrument, sub- 
stance, drug, medicine, or thing which is advertised or described in a manner 
calculated to lead another to use or apply it for preventing conception or 
producing abortion, or for any indecent or immoral purpose ; and every writ- 
ten or printed card, letter, circular, book, pamphlet, advertisement, or notice 
of any kind giving information directly or indirectly, where, or how, or from 
whom, or by what means any of the hereinbefore-mentioned matters, articles, 
or things may be obtained or made, or where or by whom any act or operation 
of any kind for the procuring or producing of abortion will be done or per- 
formed, or how or by what means conception may be pre%'ented or abortion 
produced, whether sealed or unsealed; and every letter, packet, or package, 
or other mail matter containing any filthy, vile, or indecent thing, device, or 
substance; and every paper, writing advertisement or representation that 
any article, instrument, substance, drug, medicine, or thing may, or can be, 
used or applied for preventing conception or producing abortion, or for any 
indecent or immoral purpose; and every description calculated to induce 
or incite a person to so use or apply any such article, Instrument, substance, 
drug, medicine, or thing, is hereby declared to be nonmailable matter and 
shall not be conveyed in the mails or delivered from any post-office or by 
any letter carrier. Whoever shall knowingly deposit, or cause to be depos- 
ited for mailing or delivery, anything declared by this section to be non- 
mailable, or shall knowingly take, or cause the same to be taken, from the 
malls for the purpose of circulating or disposing thereof, or of aiding in the 
circulation or disposition thereof, shall be fined not more than five thousand 
dollars, or imprisoned not more than five years, or both. (35 Stat I* 1129.) 
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man wbo took advantage of her innocence and tried to rain her^ and now that 
she ia in a family way the hound has deserted her. We are willing to make 
any sacrifice to preserve her good name and reputation. Will you take the 
girl and relieve her of her disgrace so she can once more face the world. How 
long would she have to remain there before it would be safe to move her? 
And what would the cost of the operation he, as well as all other charges? 
Please answer soon. 

"Very respectfully, Mrs. Chas. C. Wilson, Box 352." 

It then proceeded : 

"And the grand Jurors aforesaid^ upon their oaths aforesaid, do further 
say ania present: That on the 25th day of September, 1912, the said T. Robin- 
s<m Bours, then and there designing and intending to give information direct- 
ly and indirectly to one Mrs. Charles C. Wilson, of Sparta, Wisconsin, where, 
how, and from whom, and hy what means conception might be prevented and 
an ahortiou produced, unlawfully, feloniously and knowingly did at," etc., 
''place and cause to be placed in the post office at Milwaukee, Wisconsin, 

* * * a certain letter of the tenor following, to wit: 

" 'Milwaukee, Wis., Sept 25th/12. 
"Mra Chas. C. WUson, Sparta, Wis.— Dear Madam: Your letter of the 24th 
I just received and believe me I feel very sorry for you. The operation you 
speak of would cost from $50.00 to |100. Would have to first see the patient 
before determining whether I would take the case or not. She could stop at 
a hotel near by ; she would be here about three days. Hotel bill about $10.00. 
no other expense. (Should come, right away.) 

" 'Sincerely yours, T. Robinson Bours, M. D.* 

— which said letter • • • was then and there nonmailable matter 

♦ ♦ ♦ and was Intended by the said T. Robinson Bours, with full knowl- 
edge of its contents and import, to be delivered by the said United States 
post office establishment, at Milwaukee, Wisconsin, to the said Mrs. Chas. 
Wilson, at Sparta, Wisconsin. ♦ ♦ » That on the said 25th day of Septem- 
ber, 1012, the said T. Robinson Bours, when he so deposited and caused to be 
deposited said last named letter in said post office, did so with full knowledge 
upon his part of its said contents and Import, and unlawfully, feloniously and 
knowingly meant and intended thereby to give, and did thereby give, and con- 
vey Information directly and indirectly to the said Mrs. Chas. Wilson, where, 
how and from whom, and by what means conception might be prevented, and 
an abortion produced." 

While errors have been assigned on the admission and rejection of 
testimony and on portions of the charge to the jury, we shall confine 
ourselves to the error based on the overruling of a demurrer to the 
indictment. On the adoption of the Penal Code, March 4, 1909, the 
clauses '*where or by whom any act or operation of any kind for the 
procuring or producing of abortion will be done or performed or how 
or by what means conception may be prevented or abortion produced" 
were introduced into the act. Before that, the statute forbade the use 
of the mails for obscene literature or writings, for articles and things 
adapted to prevent conception or produce abortion, and for printed 
or written matter giving information as to where, how, from whom, 
or by what means such articles or things might be obtained or made. 
It aimed to keep out of the mails (1) obscene matter; (2) articles or 
things designed or intended for a use denounced by the act as immoral ; 
and (3) written or printed matter in respect to such articles. Until the 
amendment, however, a letter or other written or printed information 
in respect, not to the articles excluded from the mails, but to the act 
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of abortion itself, did not fall within the statute. We cannot concur 
in the contrary views expressed in United States v. Somers (D. C.) 164 
Fed. 259, under which the word "thing" in the original act was held 
to cover such a letter. 

While the indictment charges that the letter of September 25th 
gave information both as to conception and abortion, it is properly- 
conceded in the supplementary brief that, if it be ummailable, it must 
be because it comes within the clause prohibiting the mailing of a 
letter giving information "where or by whom any act or operation of 
any kind, for the procuring or producing of abortion will be done or 
performed," and not "how or by what means conception may be pre- 
vented or abortion produced," or within any other clause of the act. 

[1] What significance, if any, has the use of the word "will" in 
this clause, as contradistinguished from "may," in the other clauses? 
The government insists that it indicates merely futurity; that infor- 
mation as to where or by whom such acts are done, irrespective of any 
indication that any specific act will be done, is thereby forbidden. De- 
fendant contends that, to be unmailable, the letter must contain an 
express or implied obligation that the illegal operation will actually 
be performed. 

[2, 3] Neither position is to be upheld. The amendment, closing- 
the mails to written or printed information "where or by whom any 
operation for producing abortion will be performed," was adopted by- 
Congress under the same power that was exercised in passing the orig- 
inal section, the national power of controlling the mails. Congress 
has no power to penalize or to legalize the act of producing an abortion. 
That is a matter for the states. In applying the national statute to an 
alleged offensive use of the mails at a named place, it is immaterial 
what the local statutory definition of abortion is, what acts of abortion 
are included, or what excluded. So the word "abortion" in the national 
statute must be taken in its general medical sense. Its inclusion in 
the statute governing the use of the mails indicates a national policy 
of discountenancing abortion as inimical to the national life. Though 
the letter of the statute would cover all acts of abortion, the rule of 
giving a reasonable construction in view of the disclosed national pur- 
pose would exclude those acts that are in the interest of the national 
life. Therefore a physician may lawfully use the mails to say tliat if 
an examination shows the necessity of an operation to save life he 
will operate, if such in truth is his real position. If he use the mails 
to give information that he elects, intends, is willing to perform abor- 
tions for destroying life, he is guilty, irrespective of whether he has 
expressly or impliedly bound himself to operate. 

The information may be given as well by a third person as by the 
prospective operator; if by the former, there surely need be no im- 
plied obligation. A statement that X. will perform the operation would 
suffice. On the other hand, the bare statement that hundreds of illegal 
abortions are performed or will be performed every year in the city 
of Chicago, or even by Dr. X., would not make the letter per se un- 
mailable. 
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[4] But while an obligation, promise, or assurance is not essential, 
the language of the act, in our judgment, requires that there must be 
the indication of a positive intent that the act will be done, not merely 
, that it might perhaps be performed. This intent need not be apparent 
from the document itself ; a letter, however innocent on its face, may, 
by proper allegations, be shown to convey, and to have been intended 
to convey, the prohibited information. Grimm v. United States, 156 
U. S. 604, 15 Sup. Ct 470, 39 L. Ed. 550. The single word "Yes," 
if charged and proven to have been written and mailed in answer to 
an inquiry whether the writer wotrid perform an illegal operation would 
be sufficient. 

No disguise or subterfuge will be of any avail. The word 
"rupture" may be shown to have been used to indicate abortion 
to the knowledge of both parties (United States v. Kline [D. C] 201 
Fed. 954); the general statement that X. performs abortions, or an 
advertisement by X. "Women's Diseases a Specialty," may be proven 
to have been used and understood as meaning that X. will perform a 
certain definite abortion, or an abortion for any woman in trouble. 

[B] The indictment, however, must charge that the apparently in- 
noctious words were used and intended to be understood in the wrong- 
ful sense, and must all^e such matters as justify the charge. 

[B] While the government offered evidence that the letter of the 
16th, a decoy letter, was in fact mailed on the 24th, thereby tending 
to prove that the reference in the letter of the 25th to one of the 24th 
was a mistake, and that in fact the letter of the 25th was in answer 
to that of the 16th, and not, as defendant testified, in answer to an- 
other letter, dated the 24th, and stating that the girl had done some- 
thing to herself and was then in a dangerous condition, the indictment 
contains no allegation whatsoever to support the evidence or the in- 
ference therefrom; it does not even state that the letter of the 25th 
was in answer to that of the 16th ; it merely avers the receipt of the 
latter and the maiHng of the former; neither directly nor indirectly 
does it charge that the sentence, "Would have to first see the patient 
before determining whether I would take the case or not," was de- 
signed merely to disguise, in a form recognizable by the addressee, the 
prohibited information of a willingness to perform the illegal act. 

The letter of the 25th, construed as written by one who had received 
the letter of the 16th, but as intended to be in reply to some letter of 
the 24th, the contents of which are ifot set out, conveys information 
that an abortion might possibly be produced, not that th^ act woujd 
be done. If in fact the defendant intended to operate, and to have 
Mrs. Wilson understand that he would operate only under such cir- 
cumstances as would make it the duty of any reputable physician to 
perform the act, as, for example, only if an examination disclosed the 
conditions stated in the letter which defendant testified was dated the 
24th, concededly he could not be found guilty. 

The indictment is fatally defective in charging that the defendant 
by his letter intended to give information only as to where or by whom 
an abortion might be produced, not as to where or by whom it would 
be produced and in failing to allege facts that would support a con- 
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struction of the letter of September 25th as conveying and intending 
to convey information that the act would be performed. 
' Judgment reversed, and cause remanded. 

Note. — SEAMAN, Circuit Judge, concurred in a reversal of tiie 
judgment, but did not read the opinion. 



WORTHEN LUMBER MILLS v. ALASKA JUNEAU GOLD MINING CO.» 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1916. Rehearin« 
Denied March 6, 1916.) 

No. 26^. 

1. Mines and Minerals ^s»27 — ^Lode Location — EsroPPEii. 

Where one claiming land under mining lode locations purchased mill 
site locations located by others upon the same land, it was not thereby 
estopped to claim under the mining lode locations. 

' [Ed. Note. — For other cases, see Mines and Minerals, Gent Dig. §{ 64, 
65; Dee. Dig. <^=»27.] 

2. Mines and Minerals «s»27 — Entry — ^Misrkprbsentation& 

Where plaintiff, who claimed land under mining lode locations, pur- 
chased mill site locations located by others upon the same land, the repre- 
sentations of the mill site locators in entering the land that it was non- 
mineral could not be imputed to plaintiff, unless plaintiff procured such 
locations to be made. 

[Ed. Note.— For other cases, see Mines and Minerals, Cent Dig. §| 64, 
65; Dea Dig. <8=>27.] 

8. Indians ^s»15 — Possessory Bights — Convbyanoes — Statutory Pboti- 
sions. 

Act May 17, 1884, c. 53, § 8, 23 Stat 26, providing, relative to public 
lands in Alaska, that Indians or other persons in the district of Alaska 
should not be disturbed in the possession of any land actually In their 
use or occupation or claimed by them, but that the terms under which 
such persons might acquire title to such lands were reserved for future 
legislation, did not prevent Indians in possession of land at the time of 
the passage thereof from transferring their possessory rights. 

[Ed. Note.— For other cases, see Indians, Cent Dig. §§ 17, 29, 84, 37-44 ; 
Dec. Dig. <©=»15.] 

4. Indians «s»15 — ^Possessory Bights— -Conveyances — Statutory Provi- 

sions. 

Act May 17, 1906, c. 2469, 34 Stat 197 (Comp, St 1913, § 5096), authcMr- 
izing the Secretary of the Interior to allot not to exceed 160 acres of 
nonmineral land in Alaska to any Indian or Eskimo, and providing that 
the land so allotted shall be deemed the homestead of the allottee and his 
heirs in perpetuity, and shall be inalienable, did not of its own force ter- 
minate Indian rights of occupation of land, or place any bar upon the 
alienation of their possessory rights. 

[Ed. Note.— For other cases, see Indians, Cent Dig. §§ 17, 29, 34, 37-44; 
Dec. Dig. <S=>15.] 

5. Navigable Waters <S=5>39— Littoral Rights — Loss. 

The laying out of a street by a municipal corporation on tidelands on 
the shore of a navigable channel in front of plaintiff's upland, without 
securing any right so to do from plaintiff, or obtaining such right by 

Qs»For other cases see same topic ft KB Y- NUMBER in all Key-Numbered Digests & Indexes 
*Second petition for rebearing denied May 8, 1916. 
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condemnation proceedings, did not sever plaintiff's littoral rights from 
the upland* or merge th^m in the public right 

[Ed. Note.— For other cases, see Navigable Waters, Gent Dig. SS 21, 63, 
82, 103, 112, 117, 127, 239^244; Deo. Dig. «=>39.] 

6. Public Lands ^=»47 — Statutory Pbovisions — ^Reseevations. 

Act May 14, 1898, c. 299, { 10, 30 Stat. 413 (CJomp. St. 1913, § 5091), au- 
thorizes citizens or corporations, possessing and occupying public lands in 
Alaska for the purposes of trade, manufacturing, or other productive in- 
dustry, to purchase one claim of not exceeding 80 acres, provided, no en- 
try shall be allowed thereunder on land abutting on navigable waters of 
more than 80 rods, and provided, further, that there shall be reserved by 
the United States a space of SO rods between tracts sold or entered 
thereunder abutting on any navigable water, and that the Secretary of 
the Interior may grant the use of such reserved lands abutting on the 
water front to any citizen, association, or corporation for landings and 
wharves, with the provision that the public shall have access to and 
proper use thereof, and that a roadway 60 feet in width parallel to the 
shore line shall be reserved for the use of the public as a highway. 
Held, that this did not have the effect of reserving a roadway 60 feet 
wide across mill site locations abutting on a navigable channel. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. {§ 133, 137 ; 
Dec. Dig. <©=»47.] 

7. Naviqable Watebs ^s»89— Littobal Rights — ^ENJOiiriNe Intbbfbbsnge. 

Where the owner of upland fronting on a navigable channel had a right 
of access over tidelands in front of such upland to the navigable watei*s 
of the channel, and the District Court found that to avail itself of this 
right of access it was necessary to construct a, wharf covering the whole 
space in front of the upland, and that all of such area was reasonable 
and necessary to be used in aid of its ingress and egress to and from such 
upland, a decree enjoining another party from constructing, continuing, or 
maintaining on such tidelands any structure of any nature or description 
in any way cutting off, obstructing, or interfering with such free and un* 
interrupted access and the building of such wharf, did not grant the own- 
er of the upland a greater or more extensive right than was reasonable 
under the circumstances. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dig. S| 21, 53, 
82, 103. 112, 117, 127, 239-244; Dec Dig. <S=s>39.] 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska; Robert W. Jennings, Judge. 

Suit by the Alaska Juneau Gold Mining Company against the 
Worthen Lumber Mills. Decree for plaintiff, and defendant appeals. 
Afiirmed. 

The appellant and its predecessors in interest had for 13 years been operat- 
ing a sawmiU on the shores of Gastineau Channel at Juneau, and had estab* 
lished booming grounds for logs along the beach. It had built platforms over 
tidewaters on the seaward side, and adjoining the city street known as 
Franklin street, for use as lumber yards. It had driven piles on the tide Hats, 
and was placing a platform thereon, when the appellee brought suit to enjoin 
it from further maintaining the platform, and to establish the right of the 
appeUee to the use and possession of the premises so occupied by the appel- 
lant The appellee alleged three sources of title: First, two mining claims, 
the General Grant lode location and the Abraham Lincoln lode location; 
second, two mill site locations; and, third, the grant of the right of occupa- 
tion of certain Indians, who, prior to May 17, 1884, were in possession of the 
upland* above the tidelands in question. The court below found that the ap- 
l)ellee was the owner of the lode mining claims, the owner of the mill sites, and 
the grantee of the Indians' right of occupation ; that the appeUee is building 

^=»For oUier cases sm sams topic ft K£ Y-NUMBBR in all Key-Numbered Digests ft Indexes 
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a large milling plant upon the premises embraced witiiin the lode claims and 
the mill sites and the tracts so purchased from the Indians, and that in order 
to carry out its work of construction it is necessary that the appellee have 
access to the deep waters of Gastineau Channel, and that wharves be built 
from the upland to said deep water for the purpose of facilitating such access, 
and enabling it to land its construction material, and convey the same to the 
point where the milling plant is being constructed, and for other purposes; 
and the court found that the plank road constructed in 1912 by the city of 
Juneau over the tideland lying in front of the said upland, and which the 
appellant alleged operated to sever littoral rights from the upland, was con- 
structed without the appellee's consent, and that it does not interfere with 
any of the appellee's rights, but that it is so constructed that the appellee can 
wharf out and have access to deep water notwithstanding said roadway. And 
the court ruled, as a conclusion of law, that the appellee is the owner of the 
uplands and entitled to all the littoral rights attached to uplands abutting on 
a navigable highway, including the right to construct a wharf, and the court 
enjoined the appellant from constructing and continuing or maintaining on 
the tidelands in question any structure of any nature or description whidi in 
any way cuts off or obstructs or interferes with su<di free and uninterrupted 
access and the building of the appellee's wharf. From that injunction order 
the present appeal is taken. 

John Rustgard, of Juneau, Alaska, for appellant 
Hellenthal & Hellenthal, of Juneau, Alaska (Curtis H. Lindley, of 
San Francisco, Cal., of counsel), for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1-4] 
The appellant contends that upon the established facts in the case the 
court below erroneously reached the legal conclusion that the appellee 
had established its title or right to the possession of the upland. It 
is argued that by entering the mill sites the appellant waived its right 
under the mining lode claims, that by presenting affidavits that the 
land was nonmineral in order to enter the land as mill sites the appellee 
became estopped to claim the same under the mineral lode locations, 
and that by proving the right of possession of certain Indians in and 
to the upland prior to the act of Congress of 1884, and continuously 
thereafter until 1913, when the appellee received conveyances from 
them, the appellee has proved that the land was not open to location 
as mining claims or mill sites, and that no right of possession could be 
acquired under either thereof. The appellant, admitting that the right 
of possession was in the Indians as was found by the court below, 
contends that the Indian right of occupation was not transferable and 
never became vested in the appellee. 

We do not think it is necessary to determine by which of the three 
sources of title pleaded in the complaint the appellee acquired posses- 
sion of the upland. We do not agree with tlie appellant that by ac- 
quiring the mill sites the appellee became estopped to claim under the 
mining lode locations. We find no ground of estoppel in the mere 
fact that the appellee, while claiming under mining lode locations, 
purchased mill site locations located by others upon the same land. 
The representations which the mill site locators had made to the ef- 
fect that the land was nonmineral could not be imputed to the appel- 
lee, unless it were shown, which it is not, that the appellee had pro- 
cured such locations to be made. We are of tlie opinion^ also, that 
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the right of the Indians was transferable. This court recognized that 
right in Heckman v. Sutter, 119 Fed. 83, 55 C. C. A. 635. The act 
of Congress of 1884 provided in section 8 : 

"That the Indians or other persons in the said district shaU not be dis- 
turbed in the possession of any lands actually in their use or occupation or 
now claimed by them but the terms under which such persons may acquire title 
to such lands is reserved for future legislation by Ck)ngress." 

We do not think that it was the purpose of this act merely to pro- 
tect the possession of the Indians of lands which they then occupied 
in Alaska, and to deny them the power to convey to others their right 
of occupation. It was an act, not only for the benefit of the Indians, 
but also for the white settlers. It was enacted with a view to condi- 
tions which then existed in Alaska. Since the time of its acquisition, 
settlers and miners had been entering the territory. They had located 
mining claims and town sites, and had transferred lands in tracts and 
in lots and blocks. They had erected buildings for mercantile pur- 
poses and dwelling purposes. The mining claims and lands so oc- 
cupied by Indians and settlers were held under a claim of possession 
only, and such possessory, rights had been freely jconveyed and trans- 
ferred. Those possessory rights as they then existed were recognized 
and protected by the act. The act made no distinction between the 
rights of the white settlers and the rights of the Indians, and it is not 
to be presumed that Congress intended thereby to deprive either of 
the power to exercise rights which they had theretofore possessed. 

We find nothing to the contrary in Russian-American Co. v. United 
States, 199 U. S. 570, 26 Sup. Ct. 157, 50 L. Ed. 314, in which Mr. 
Justice Brown said of section 8 of the act: 

"It is quite clear that this section simply recognized the rights of tsuch 
Indians or other persons as were in possession of lands at tiie time of the paS" 
sage of the act, and reserved to them the power to acquire title thereto after 
future legislation had been enacted by Congress." 

Nor does the Act of May 17, 1906 (34 Stat. 197), authorizing the 
Secretary of the Interior in his discretion to allot nonmineral land to 
any Indian or Eskimo as a homestead for the allottee and his heirs 
in perpetuity, which "shall be inalienable and nontaxable until other- 
wise provided by Congress," of its own force terminate the rights of 
occupation which the Indian had prior thereto, or place any bar upon 
the alienation thereof. 

[B] The appellant invokes the doctrine of McCloskey v. Pacific 
Coast Co., 160 Fed. 794, 87 C. C. A. 568, 22 L. R. A. (N. S.) 673, in 
which this court held that the plaintiff therein had, by dedication of 
a street and by deed, parted with all its littoral rights, and it con- 
tends that the appellee's littoral rights are cut off by a public street 
20 feet wide, known as Franklin street, which extends along the line 
of mean high tide on the shore of Gastineau Channel in front of 
the appellee's upland. The evidence is that in the year 1912 the city 
council of Juneau caused surveys to be made for a street along the 
beach between the appellee's upland and the waters of the channel, 
and between high and low water mark, which was made a plank road 
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placed upon piling, and has become one of the principal streets of 
Juneau. 

The cases cited in support of the decision in the McCloskey Case 
are to the effect that a littoral proprietor may be deprived of littoral 
rights by his own act in dedicating a street to the public use, or by a 
conveyance ; also that upland purchased after a public street has been 
laid out between the same and navigable water is taken severed from 
all littoral rights. The principle of those decisions does not apply 
to a case where, as here, the facts go no farther than to show that a 
municipal corporation has laid out a street on tide lands in front of 
the upland, and has used it for two or three years without having 
secured from the upland proprietor any right so to do, or obtained 
that right by condemnation proceedings. In such a case there is no 
ground on which it can be said that the right of the littoral proprietor 
has become merged in a public right. As alleged in the complaint, 
and as found by the court below, Franklin street interposes in fact 
no obstacle to the appellee's access to the waters of Gastineau Chan- 
nel, and we hold that it interposes no obstacle in law. 

[6] The appellant contends that by virtue of the miU site locations 
there was reserved ^between the land so located and the Gastineau 
Channel a roadway 60 feet in width under section 10 of the Act of 
May 14, 1898 (30 Stat. 409). The contention is cwitrary to the deci- 
sion of this court in Dalton v. Hazelet, 182 Fed. 561, 105 C. C. A. 
99. We are not convinced that that case was erroneously decided. 

[7] The court below found that the appellee had need of access 
to the navigable waters of Gastineau Channel in connection with its 
mining plant on the upland, and that to avail itself of this right of 
access it was necessary to construct a wharf covering the whole space 
in front of said upland, or from the appellant's southerly line to the 
present Alaska- Juneau wharf, and that all of said area is reasonable 
and necessary to be used in aid of the appellee's ingress and egress 
to and from such upland. The appellee having, as we have found, 
the right of access to the navigable waters of the channel, we are not 
convinced that the court below has by its decree accorded to it a greater 
or more extensive right than is reasonable under the circumstances. 

The order is affirmed. 



SGHARRENBERG T. DOLLAR S. S. CO. et aL ♦ 

(Circuit Court of Appeals^ Ninth Circuit February 14, 1916.) 

No. 2614. 

AUEIfS ^=»5&^"C0NTRACT LaBOBEB" — "UNITED STATES" — StATUTOBT PbOVI- 
SIONS. 

It was not a Tiolation of Immigration Act Feb. 20, 1907, c. 1134, S 4, 
34 Stat 900 (Comp. St 1913, { 4248), making it a misdemeanor to prepay 
the transportation or assist in the Importation of contract laborers into 
the United States, for the operators of a merchant vessel flying the Amer- 

■^=»For othet cues lee same toplo a KEY- NUMBER in all Key-Numbersd DlsssU 4 Indexas 
•Rehearing denied May 8. 1916. 
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lean flag to bring aliens from China to the port of San ITrancisco nnder 
contract to Join the crew of such vessel, since, while the public and pri- 
vate vessels of every nation, while on the high seas and without the ter> 
rltorial limits of any state, are subject to the Jurisdiction of the state to 
which they belong and are in many respects considered a part of its 
territory, a merchant vessel flying the American flag is not a part of the 
United States within the 'immigration laws, nor is a sailor whose home 
is on the sea a contract laborer within those laws. 

[Ed. Note.— For other cases, see AUens, Cent Dig. {{ 113-116; Dec. 
Dig. «&=»56. 

For other definitions, see Words and Phrases, First and Second Series, 
Contract Laborer ; United States.] 

In Error to the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

Action by Paul Scharrenberg against the Dollar Steamship Com- 
pany and others. Judgment for defendants on demurrer, and plain- 
tiff brings error. Affirmed. 

This was an action by a private party to recover penalties for know- 
ingly assisting, encouraging, and sgliciting the migration and impor- 
tation of contract laborers into the United States in violation of the 
Act of Congress of February 20, 1907, as amended by the Act of 
March 26, 1910, commonly known as the Immigration Act. 34 Stat. 
898; 36 Stat. 263 (Comp. St 1913, §§ 4244, 4247). Section 4 of that 
act provides: 

"That it shall be a misdemeanor for any person, company, partnership, or 
corporation, In any manner whatsoever, to prepay the transportation or in any 
way to assist or encourage the importation or migration of any contract la- 
borer or contract laborers into the United States, unless snch contract laborer 
or contract laborers are exempted nnder the terms of the last two provisos 
contained in section 2 of this act" Comp. St 1913, § 424a 

Section 5 provides : 

"That for every violation of any of the provisions of section fonr of this 
act the persons, partnership, company, or corporation violating the same, by 
knowingly assisting, encouraging, or soliciting the migration or importation of 
any contract laborer into the United States shall forfeit and pay for every 
snch offense the sum of one thousand dollars, which may be sued for and 
recovered by the United States, or by any person who shall first bring his ac- 
tion therefor in his own name and for his own benefit. Including any such 
alien thus promised labor or service of any kind as aforesaid, as debts of like 
amount are now recovered in the courts of the United States; and separate 
suits may be brought for each alien thus promised labor or service of any 
kind as aforesaid." Comp. St 1913, f 4250. 

The complaint contains 19 counts or causes of action in all; but 
the several counts or causes of action are identical, except as to the 
name of the alien immigrant After alleging the incorporation of the 
defendants the Dollar Steamship Company, Dollar Steamship Line, 
and the Robert Dollar Company, that the defendants were the oper- 
ators of a certain steam merchant vessel flying the British flag, known 
as the Bessie Dollar, and of a certain American steamship merchant 
vessel flying the American flag, known as the Mackinaw, and that the 
defendant Abernethy was in the employ of the defendants as ma.ster 
of the steamship Bessie Dollar, the complaint proceeds as follows: 
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"That as plaintiff Is further Informed and believes, and so avers, the de- 
fendant herein, at the times hereinafter mentioned, knowingly assisted and 
encouraged the Importation and the migration of a certain contract laborer 
and alien person, named Dung Pau, into the United States of America, for 
the purpose of his performing labor in the said United States, he at all of the 
times herein mentioned being a Chinese perso:^!, whose birthplace and resi- 
dence was and is the city of Shanghai, in China, as follows: 

**That on the 3d day of December, A. D. 1913, the said vessel Bessie Dol- 
lar was lying in the port of Shanghai, in China, with a full complement of offi- 
cers and a full crew on board, each of whom had signed shipping articles to 
serve in their respective capacities on said vessel on a voyage thence to other 
parts of. the world and return, and at that time the defendants herein other 
than defendant James Abemethy, desiring to procure a Chinese person, alien 
and contract laborer, to bring to the United States of America to perform 
labor for them therein, to wit, to serve as a seaman on board of the said ves- 
sel Mackinaw, and with that intent, they caused the said James Abemethy to 
engage said contract laborer for that purpose, which he did, and to and he did 
enter into a contract in writing with said contract laborer before consul of 
Great Britain at said Shanghai, which said contract was a contract designatr 
ed and known as shipping articles, and in the instance herein mentioned were 
additional and other shipping articles to the shipping articles already as 
hereinbefore mentioned signed by the officers and crew of the said vessel Bes- 
sie Dollar, which said additional shipping articles were signed by the said 
defendant Abemethy and the said contract laborer at the request of the 
other defendants herein, the said Abemethy and the said contract laborer 
both signing the same as aforesaid, and in said shipping articles the said con- 
tract laborer agreed to go on board of the said vessel Bessie Dollar and work 
for defendants, and they agreed to employ him thereon and to bring him to the 
said United States, so that he could work for the said defendants therein 
other tlian said defendant Abemethy, although at that time no seaman or oth- 
er persons were needed to work upon the said Bessie Dollar, the said shipping 
articles so signed by said Abemethy and the said contract laborer describing 
the latter's employment as follows; that is to say: Said contract laborer was 
to work as a purported seaman on said vessel Bessie Dollar, *on voyages from 
Shanghai to San £^rancisco, there to join the S. S. Mackinaw, or any other ves- 
sel, within the limits of 70 degrees north and 70 degrees south latitude, trad- 
ing to and from as may be required, and back to Shanghai, to be discharged 
with consent of local authorities. Term of service not to exceed two (2) years. 
The master has the option to transfer any or all of the within mentioned per- 
sons to any other British or foreign ship bound to Shanghai in the same ca- 
pacity and at the same rate of wages.* 

'That the real purpose of defendants other than the defendant Abemethy, 
was to employ said contract laborer within the United States of America, and 
that after the signing of said contract and on or about the 3d day of Decem- 
ber, 1913, the said contract laborer went on board of said vessel Bessie Dol- 
lar at said Shanghai, and was by the defendants brought on said vessel to 
the port of San E^ancisco, in the state of California, he working as a sea-^ 
man on said vessel on her passage from said Shanghai to said port of San 
Francisco, at which said last-named place and on or about the 15th day of 
January, 1914, at said last-named place the defendants caused the said con- 
tract laborer to be discharged from said vessel, and he was by them discharged 
from service on her, and thereafter and upon the same day the defendants 
herein other than defendant James Abernethy, in pursuance of the purpose for 
which they had brought the said contract laborer from said Shanghai, hired and 
employed him in the said port of San Francisco, and caused him to sign a con- 
tract of shipment before the United States shipping commissioner for the 
said port of San Francisco, on a voyage on said vessel described In said con- 
tract of shipment, as follows: 'From San Francisco, Cal., to Shanghai, 
China, and such other Asiatic porta as the master may direct, via Grays Har- 
bor, Seattle, Wash., and such other ports on the Pacific Coast as the master 
may direct ; final port of discharge shall be Shanghai, China.' 

"That the Grays Harbor and the Seattle mentioned in said contract of ship- 
ment are each ports^ to wit, seaports in the state of Washington. That after 
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the signing of snch shipping articles or contract of shipment the said contract 
laborer went on board of said vessel Mackinaw in the employ of defendants 
other than said James Abernethy, at said Port of San Francisco, on or about 
the said 15th day of January, 1914, under and pursuant to his said hiring at 
said Shanghai, to work as a seaman on said vessel Macklngw and worked on 
board of said vessel in the said port of San Francisco, for some days, and also 
on a voyage of said vessel from said San Francisco, to said Grays Harbor and 
at said Grays Harbor also worked on said vessel as a seaman and pursuant 
to his said hiring, and did and is now so performing labor on board of said 
vessel." 

The complaint then alleges that the contract laborers were not ex- 
empted under the terms of the last two provisos contained in section 
2 of the act in question. A demurrer to this, the second amended 
complaint, was sustained, without leave to amend, and the present 
writ of error was sued out to reverse a judgment dismissing the action. 

H. W. Hutton, of San Francisco, Cal., for plaintiff in error. 
Nathan H. Frank, of San Francisco, Cal., for defendants in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge (after stating the facts as above). No 
doubt, as contended by the plaintiff in error, the public and private 
vessels of every nation while on the high seas, and without the terri- 
torial limits of any state, are subject to the jurisdiction of the state to 
which they belong, and are in many respects considered a part of its 
territory. Crapo v. Kelly, 16 Wall. 610, 21 L. Ed. 430; Wilson v. 
McNamee, 102 U. S. 572, 26 L. Ed. 234. But it does not follow from 
this that a merchant vessel flying the American flag is a part of the 
United States iVithin the meaning of the immigration laws, or that a 
sailor whose home is on the sea is a contract laborer within the pur- 
view of these laws. Taylor v. United States, 207 U. S. 120, 28 Sup. 
Ct. 53, 52 L. Ed. 130; United States v. Sandrey (C. C.) 48 Fed. 550; 
United States v. Burke (C. C.) 99 Fed. 895 ; Holy Trinity Church v. 
United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226. 

In Taylor v. United States, supra, the' court said : 

*' 'Landing from such vesser takes place and la complete the moment the 
vessel is left and the shore reached. But it is necessary to commerce, as all 
admit, that sailors should go ashore, and no one believes that the statute in- 
tended altogether to prohibit their doing so. The contrary always has been 
understood of the earlier acts, in judicial decisions and executive practice. 
If we reject the ambiguous Interpretation of 'to land,' as we have, the neces- 
sary result can be reached only by saying that the section does not apply to 
sailors carried to an American port with a bona fide intent to take them out 
again when the ship goes on, when not only there was no ground for suppos- 
ing that they were making the voyage a pretext to get here, desert, and get in, 
but there is no evidence that they were doing so in fact. Whether this result 
is reached by the interpretation of the words 'bringing an alien to the United 
States' that has been suggested, or on the ground that the statute cannot have 
Intended Its precautions to apply to the ordinary and necessary landing of 
seamen, even if the words of the section embrace it, as in Church of Holy 
Trinity v. United States, 143 U. S. 457 [12 Sup. Ct. 511, 36 L. Ed. 226], does 
not matter for this case. We think it superfluous to go through all the sec- 
tions of the act for confirmation of our opinion. It is enough to say that we 
feel no doubt when we read the act as a whole." 
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In United States v. Sandrey, supra, the court said : 

"As clearly appears, the act deals only with the Importation of aliens under 
contract to labor and alien Immigration. It Is only with regard to alien 
immigrants that the act imposes duties upon the masters and agents of ves- 
sels, or provides penalties for the nonperformance of duties by such masters 
and agents. An alien immigrant to the United States is an alien who comes 
or removes into the United States for the purpose of permanent residence. 
Aliens composing crews of vessels visiting our seaports are In no sense im- 
migrants, and, as a review of the statute as above shows, are In no wise af- 
fected by the law in question. With regard to them the said law imposes 
no duties nor penalties upon the masters and agents of vessels." 

In United States v. Burke, supra, the court said : 

"The legislation contained in the various statutes that have been passed 
relating to immigration is clearly directed against the immigration into this 
country of certain classes of persons, who come in with the intent to enter into 
and become a part of tJie mass of its citizenship or population. Immigra- 
tion is defined to be the entering into a country with the intention of residing 
in it The earlier statutes merely prohibit contract laborers being brought in. 
The later ones prohibit the bringing in of immigrants — ^persons who come into 
the country with the intention of remaining, of fixing a residence here, and 
who are calculated to become a charge upon the country, or who are unfit, on 
account of moral character, previous convictions of crime, or disease, to be 
admitted as citizens. Nothing in the scope of the statutes seems to contem- 
plate, or can be rationally held to contemplate, the prohibition of the bringing 
within the country by vessels of their crews engaged under contract made out 
of the country, to labor on the vessels while approaching and while in the 
ports of this country, and to sail again with the vessels from this country." 

And after reviewing the different sections of the Immigration Act 
the court continued : 

*'A consideration of the whole legislation on the subject of immigration, of 
the circumstances surrounding its enactment, and of the unjust results which 
would follow from giving such meaning to it as is here claimed for it, makes 
it unreasonable to believe that Congress intended to include a case Uke the 
present one. My opinion is that these statutes do not contemplate the exclu- 
sion of the crewB of vessels which lawfully trade to our ports, and that they 
do not, in spirit or in letter, apply to seamen engaged in their calling, whose 
home is the sea, who are here to-day and gone to-morrow, who come on a 
vessel into the United States with no purpose to reside therein, but with the 
intention, when they come, of leaving again, on that or some other vessel, for 
the port of shipment or some other foreign port in the course of her trade. 
To hold that these statutes apply to aliens comprising the bona fide crews of 
vessels engaged in'conunerce between the United States and foreign coun- 
tries would lead to great injustice to such vessels, oppression to their crews, 
and serious consequences to commerce." 

In an opinion to the Secretary of the Treasury, Acting Attorney 
General Beck quoted at length from the decision in United States v. 
Burke, supra, and said : 

"Were I at liberty to disregard this authoritative interpretation of the im- 
migration statutes, I would feel constrained to say that the reasoning of 
Judge Toulmin seems to me entirely sound, and that it would be injurious to 
our commerce, and therefore to the pubUc interests, to hold broadly and with- 
out exception that seamen as a class are within the purview of the immigra- 
tion statutes. It is true that Congress has not excepted them from the ex- 
press language of these statutes, but in the practical administration of these 
laws they have always been excepted, and their inclusion in the class of 
alien Immigrants would lead to consequences so destructive to legitimate com- 
merce that such inclusion can fairly be disregarded as beyond the intentioii of 
Congress." 23 Ops. Attys. Gen., 521« 
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The rules adopted and promulgated by the Department of Labor, 
which is charged with the administration and enforcement of the im- 
migration laws, are in entire harmony with these views. 

For these reasons, the demurrer was properly sustained, and the 
judgment of the court below is afiirraed. 



C. E. WHITE & CO. V. CENTURY SAVINGS BANK OFDES MOINES, IOWA. 

(Circuit Court of Appeals, Seventh Circuit January 4, 1916.) 

Na 2227. 

1. Factors ^=>49 — ^Liabilitt to Third Persons. 
A factor, though he acts innocently and In ^ood ftilth, is liable in tort 

to the true owner or lienor of chattels against whom the prlncipars act 
of placing the chattels with the factor is a tort; but this liability is Umlt- 
ed to cases in which there were defects in the principal's right of posses- 
sion when he turned the chattels over to the factor. 

[Ed. Note. — For other cases, see Factors, Cent. Dig. { 81; Dec. Dig. 
«=»49.] 

2. Factors <S=>49— Authority — Revocation. 
If a principal has in fact good title and right of possession when he de- 
livers chattels to a factor to sell, the factor's possession is lawful, and 
his authority to sell continues until he has notice of revocation. 

[ESd. Note.— For other cases, see Factors, Cent Dig. { 81; Dec. Dig. 
«=>49.] 

3. Cabbiebs «s»68— Bills of Lading — Ownership of CHAmcLS — Conversion. 
A stock> buyer, who had been shipping hogs to commission merchants 

with instructions to sell them on commission, shipped hogs and received a 
"straight" bill of lading designating the commission merchants as con- 
signees. He indorsed, the bill of lading in blank and delivered it, with 
a draft on the commission merchants, to a bank, which discounted the 
draft Before th^ draft was presented to the commission merchants, and 
i before notice to the commission merchants of the transfer of the bill of 

j lading the commission merchants received the hogs from the carrier 

and sold them. Held, that the sale of the hogs was not a tort, and did 
not render the commission merchants Uable in trover to the bank, since, 
while the transfer of an *'order" bUl of lading may be deemed evidence of 
an intended pledge of the chattels described therein, as an assignment of 
the shipper's rights against the carrier, a straight bill of lading is not a 
ti-ue document of title, possession of which is symbolic of actual posses- 
sion, and the carrier's possession is on behalf of the consignee, and though 
the consignor may transfer his interest in the shipment, neither he nor 
his transferee can disturb the effect of the straight bill of lading as 
against the carrier or the consignee without notice. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 179-190 ; Dec. 
Dig. <S=>58.] 

In Error to the District Court of the United States for the Eastern 
District of Illinois ; Francis M. Wright, Judge. 

Action by the Century Savings Bank of Des Moines, Iowa, against 
C Ew White & Co., a corporation. Judgment for plaintiff, and defend- 
ant brings error. Reversed, with directions. 

^=»For Other cases see same topic ft KEY-NUMBBR in aU Key-Numbered Digests ft Indexes 
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Dan McGlynn, of E^st St. Louis, 111., for plaintiff in error. 

Edward C. Kramer, Rudolph J. Kramer, and Bruce Campbell, all of 
East St. Louis, III, and W. C. Marshall and W. W. Henderson, both 
of St Louis, Mo., for defendant in error. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

BAKER, Circuit Judge. This is an action in trover, instituted by 
defendant in error, a bank at Des Moines, Iowa, against White & Co., 
a commission house at East St. Louis, 111. Judgment for the bank 
was entered upon a directed verdict. 

To sustain the charge of a tortious appropriation of the bank's 
chattels, the following proofs were made : On June 22, 1908, Hough 
was a stock buyer at Des Moines and was the owner and in possession 
of 319 hogs. He took them that day to the Wabash Railroad, which 
loaded them into cars and issued to him a bill of lading for their 
transportation from ^'Shipper L. R. Hough," at Des Moines, to "Con- 
signee C. E. White & Co.," at East St. Louis. Hough on the same 
day took the bill of lading to the bank, indorsed it in blank, and signed 
a demand draft on White & Co. in favor of the bank for $3,9CX). 
On delivery of this draft and bill of lading the bank paid Hough the 
face value less lawful discount. From prior similar, but separate and 
independent, transactions the bank knew that Hough was a stock buyer 
who was accustomed to retain ownership of his shipments and to place 
them in the hands of White & Co. and other factors to be sold on 
commission. In taking the draft and bill of lading now in question 
the bank relied on the facts being, as they were, that Hough was the 
owner of the 319 hogs, and that White & Co. had no title to them, and 
no interest except to sell them on commission. In the evening of the 
same day the bank deposited the draft with the bill of lading attached 
in the mail; but, instead of forwarding them directly to a bank at 
East St. Louis, it sent them to its correspondent bank at Kansas City, 
with which it had an arrangement for avoiding collection charges. So 
the draft and bill of lading did not reach East St. Louis and were not 
presented to White & Co. until June 25th. In the meantime, on the 
morning of June 23d, the hogs arrived in East St. Louis and were 
delivered by the railroad to White & Co. Prior to this time White 
& Co. had continudng authority and instructions from Hough to re- 
ceive his hogs and sell them promptly on commission. During the day 
of June 23d White & Co. sold the hogs. Hough never directly re- 
voked his instructions. If his transfer of the bill of lading to the 
bank was an indirect revocation. White & Co. had no knowledge there- 
of until two days after they had parted with possession of ttie hogs» 

Do these facts sustain the judgment in tort? 

[1] Ordinarily a factor must rely upon his principal's honesty or 
financial responsibility to protect him in dealing with chattels placed in 
his hands by the principal. No matter what innocence and good faith 
may characterize the factor's acts, he is liable in tort to the true owner 
or lienor against whom the principal's act of placing the chattels with 
the factor is a tort This liabiUty, however, is limited to cases in which 
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there were defects in the principars right of possession when he turned 
the chattels over to the factor. 

[2] If the principal has in fact good title and right of possession 
when he delivers the chattels to the factor to sell, the factor's posses- 
sion is lawful, and his authority to sell continues until he has notice 
of revocation. In Jones v. Hodgkins, 61 Me. 480, for example, Mc- 
Laine, principal, owner of logs, put Aem in possession of Hodgkins, 
factor, with authority to sell. McLaine in March sold the logs to 
Jones, but neither McLaine nor Jones did anything towards transfer- 
ence of possession. In April Hodgkins, without knowledge of his 
principal's sale to Jones, sold and delivered the logs to an innocent 
purchaser. Held, that Jones' action in trover against Hodgkins was- 
not sustainable on these facts. But the principle there declared does 
not solve the present problem. There no bill of lading as representa- 
tive of the chattels was involved, and the factor was in actual posses- 
sion under perfect authority before and at the time his principal trans- 
ferred title to a third party. Here the hogs were in the actual pos- 
session of the carrier under a bill of lading hereinbefore described, 
Hough had transferred his interest as owner to the bank as collateral 
security, and the indorsed bill of lading was in the hands of the bank,, 
before White & Co. came into actual possession. 

Nor is an answer found in any of the following classes of cases : 

1. Where, as in Reed v. Racine Boat Co., 156 Iowa, 12, 137 N. W. 
458, there is an "order" or "bearer" bill of lading, requiring production 
and surrender of the bill before the carrier can lawfully surrender 
possession, in which cases the carrier and the innocent factor may sev- 
erally be liable. For here the bill of lading is not of that kind. 

2. Where, as in Taylor v. Turner, 87 111. 296, there is a "straight"^ 
bill of lading to a named consignee other than the shipper, under which 
the carrier may lawfully deliver possession to the consignee without 
the production and surrender of tiie bill of lading, and where the in- 
dorsee or holder of the bill of lading has in fact consented to the sale 
by the factor consignee. For here 3ie bank did not in fact consent to 
the sale by White & Co. If the bank's consent is found, it must be 
as a matter of law, contrary to the bank's actual intent. 

3. Where, as in Means v. Bank of Randall, 146 U. S. 620, 13 Sup. 
Ct. 186, 36 L. Ed. 1107, there is a "straight" bill of lading to a factor 
as consignee, and the factor, while still in possession and control of the 
chattels, has actual notice of his principal's prior sale of the chattels 
and transference of the bill of lading to a third party. For here there 
is in fact no question of White & Co.'s ignorance of the bank's interest 
and of their good faith in making the sale. 

[3] In our judgment the difficulties in the present case arising^ 
from an apparent conflict between principles concerning factors and 
principles concerning the rights of indorsees or holders of bills of lad- 
ing are solvable by reference to the different aspects in which a trans- 
ference of a bill of lading may be considered. 

These are three: 1. As evidence of an intended sale, pledge, or 
mortgage of the chattels described in the bill of lading, the same as 
a separate document would be evidence. 2. As an assignment of the. 
229 F.-^ 
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shipper's rights against the carrier. 3. As a symbolic delivery of the 
chattels, equivalent in law to manual delivery. It would seem that 
there could be no doubt that all these elements characterize the trans- 
ference of an "order" bill of lading. 

But is the third element present as against the factor consignee of 
a "straight" bill of lading? In our judgment, No. We believe that a 
"straight" bill of lading is not a true docimient of title, possession of 
which is symbolic of actual possession, and that the carrier's posses- 
sion, though not for all purposes the actual possession of the consignee, 
nevertheless is on his behalf. Williston on Sales, par. 413. If the 
consignor be in truth the owner and the consignee merely his factor, 
the consignor may transfer his interest as owner to a third person. But 
for that purpose his assignment on and delivery of the bill of ladings 
are of no greater force than would be a separate bill of sale while the 
chattels were in the actual possession of the carrier for the factor con- 
signee. For, "strictly speaking, no person but such consig[nee can, by 
an indorsement of the bill of lading, pass the legal title to the goods." 
Conard v. Atlantic Ins. Co., 1 Pet. 386, 445, 7 L. Ed. 189. In other 
words, though the owner consignor may deal with his interest as own- 
er by separate documents (and they are separate even if written upon 
the bill of lading), he is powerless to disturb the effect of the "straight" 
bill of lading as against the carrier or the factor consignee without 
notice. And this we believe is just, because the owner is the one who 
creates the bill and selects its form. Necessarily the transferee of such 
a bill is bound to take notice of its iorm and acquires no greater rights 
than the transferrer had. And so the bank, succeeding only to Hough's 
interest as owner of the consigned hogs, and failing to prove notice to 
White & Co. of its interest before sale by White & Co., has not sus- 
tained its declaration in trover. 

In addition to the authorities hereinabove mentioned, we have ex- 
amined, among others, the cases noted in the margin.^ 

The judgment is reversed, with the direction to grant a new trial. 

1 DowB y. National Exchange Bank, 91 IJ. S. 61fi, 28 L. Ed. 214 ; North 
Penn. R. Co. t. Commercial Bank of Chicago, 123 U. S. 727, 8 Sup. Ct. 266, 31 
L. Ed. 287 ; Lee v. Bowen, 5 Blss. 154, ITed. Cas. No. 8,183 ; Flannery et aL 
V. Harley, 117 Ga. 483, 43 S. E. 765; Dawes v. Rosenbaum, 179 111. 112, 53 
N. E. 585 ; Hamilton v. Joseph Schlitz Brewing Co., 129 Iowa, 172, 105 N. W. 
438, 2 L. R. A. (N. S.) 1078; BulUtt, MUler & Co. v. Walker, 12 La. Ann. 276; 
Harper v. Little, 2 Greehl. (Me.) 14, 11 Am. Dec. 25; Wigton ▼. Bowley, 130 
Mass. 252; Forbes v. Boston & Lowell Railroad, 133 Mass. 154; Singer t. 
Merchants* Despatch Transportation Co., 191 Mass. 449, 77 N. B. 882, 114 
Am. St, Rep. 635; Bank of Litchfield v. EUiott, 83 Minn. 469, 86 N. W. 454; 
Johnson v. Martin, 87 Minn. 370, 92 N. W. 221, 59 L. R. A. 733, 94 Am. St Rep- 
706 ; Davenport National Bank v. Homeyer, 46 Mo. 145, 100 Am. Dec. 363 ; 
Hays V. Warren, 46 Ma 189; Scharff v. Meyer, 133 Mo. 428, 34 S. W. 858, 54 
Am. St Rep. 672 ; Moore v. Bowman, 47 N. H. 494 ; Kelsea v. Ramsey & Gore 
Mfg. Co., 55 N. J. Law, 320, 26 Atl. 907, 22 L. R. A. 415 ; First National Bank 
of Cincinnati v. Kelly, 57 N. Y. 34 ; Holmes, Lafferty & Co, v, German Security 
Bank, 87 Pa. 525; Barnes Safe & Lock Ca v. Bloch Broa Tobacco Co., 38 W. 
Va. 158, 18 S. E. 4^, 22 JU R. A. 850, 45 Am. St Rep. 846; American Thresh- 
erman v. Citizens' Bank of Anderson, Ind., 154 Wis. 366, 141 N. W. 210, 49 L. 
R. A. (N. S.) ei4. 
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SHIELDS ▼. COLUMBIA BIVBB LUMBER GO. 

(drcnit Oourt of Appeals, Ninth Olienlt. February 7, 1916.) 

No. 268& 

BB0EZB8 ^s»64 — GomciBSiONS — ^When Eabnbd. 

Through the efforts of certain brokers, K. took an option to purchase 
land from defendant, under which he was to pay $80,000 on delivery of 
the deed, and $145,000 within five years, and was to secure defendant by 
placing in escrow for its benefit the entire capital stock of a proposed cor- 
poration, to which he was to have the title transferred. On the day the 
option was executed, defendant executed an instrument providing that, 
in consideration of the brokers' services, defendant agreed, "in event of 
said K.'s carrying out completely the said proposed sale," to pay a com- 
mission of $15,000 "in manner and form following,*' and directing the 
escrow, when the stock was delivered to it, to set over and hold for the 
benefit of W., one of such brokers, $10,000 worth of the stock, and when 
the cash should be paid to redeem the stock certificates to pay to W. 
$10,000 to cover all claims of W. on account of the commissions. De- 
fendant refused to sign this instrument until the quoted words were 
inserted therein. K^ did not carry out the option, and a new agreement 
was reached, under which a new corporation was organized, to which 
the land was conveyed ; all of the stock being owned by defendant, and 
K. being given an option to purchase the stock. The corporation borrowed 
and paid defendant $80,000 on the purchase price of the land, but K. 
never exercised the option to purchase the stock. Held, that W. was not 
entitled to the agreed commission of $10,000, as it was not intended that 
the escrow was to be a trustee for W. as to $10,000 worth of the stock, but 
that the stock was to be held for his benefit and protection, and the 
money secured thereby was to be turned over to him only in case he 
earned the commission in accordance with the precise terms of the agree- 
ment, and no sale was ever completed, as defendant, as owner of all the 
stock of the corporation to which title was transferred, still owned the 
land. 

[Ed. Note. — For other cases, see Brokers, Gent Dig. H ^i ^; I>ec. 
Dig. <S=»e4.] 

In Error to the District Court of the United States for the NortHern 
Division of the Western District of Washington ; Jeremiah Neterer, 
Judge. 

Action by Thomas M. Shields against the Columbia River Lumber 
Company. Judgment for defendant, and plaintiff brings error. Af- 
firmed. 

The plaintiff in error, as the assignee of one Winsor, brought this action 
against the defendant in error to recover $10,000 and interest on account of the 
alleged conversion of certain shares of stock. The parties wUl be named 
plaintiff and defendant, as they were in the court below. The defendant owned 
50,000 acres of land in Chelan county. Wash. In the year 1911 it employed 
one Murray to obtain a purchaser for the land at the price of $200,000, out 
of which sum Murray was to receive a commission of 5 per cent. Murray 
became associated with Winsor, and he and Winsor found a prospective pur- 
chaser in KeUogg. It was proposed that Kellogg buy the land at $225,000, of 
which sum the defendant was to receive $205,000, and the remainder was to be 
apportioned, $5,000 to Murray and $5,000 to one Steevea, who was associated 
with him, and $10,000 to Winsor, which sum Winsor was to divide with Kel- 
logg. On August 23, 1911, the defendant gave an option to KeUogg, under the 
terms of which he was to pay the defendant $80,000 on deUvery of the deed, 
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and $145,000 on or about five years thereafter, of which snm $5,000 was to be 
paid by Kellogg to Murray. Kellogg was to famish the defendant a surety 
bond to guarantee the payment of the $145,000, and, was further to secure 
the defendant by placing in escrow for its benefit the entire capital stock of 
the proposed corporation, to which Kellogg was to have the title transferred. 

In connection with that option, and on the day on which it was executed, 
Wlnsor presented to the defendant for its signature an instrument, in whidi it 
was stated that the defendant "has agreed to pay as a commissiQii for per> 
fecting the sale the sum of $15,000." This Instrument the defendant declined 
to sign, and Insisted upon inserting ther^n, after the word "agreed," the 
following words: "In the event of said Kellogg's carrying out completely the 
said proposed sale," and further inserted after the figures "$15,000^' the 
following words: "In manner and form following," so that tiie Instrument 
read as follows: "Now, therefore, in consideration of the services rendered 
by Thomas Wlnsor and R. H. Steeves in negotiating and Meeting a sale of 
said property, the Columbia River Lumber Ck>mpany have agreed, in event of 
said Kellogg's carrying out completely the said proposed sale, to pay as a 
commission for perfecting said sale the sum of $15,000, in manner and form 
following: Now, you are hereby requested and directed that, when the cer- 
tificates of stock mentioned in said agreements are deUv^ed to you by F. P. 
Kellogg, or his assigns, for the benefit of the Columbia River Lumber Com- 
pany, to set over and hold for the benefit of Thomas Wlnsor $10,000 worth of 
said certificates, and for the benefit of R. H. Steeves $5,000 worth of said 
certificates ; and when the cash shall be paid to redeem said certificates and 
the interest thereon, you are hereby further directed to pay to Thomas Wlnsor, 
of Seattle, Wash., the sum of $10,000, plus the Interest at 6 per cent accrued 
thereon, and further to pay to R. H. Steeves $5,000, together with the interest 
accrued thereon at 6 per cent., said amounts to cover all the claim or claims 
of the said Thomas Wlnsor and R. H. Steeves against any of the parties to 
said transaction on account of commissions for the negotiating and completing 
of sale of said property, the same to be deducted as hereinabove stated from 
the amounts to be turned over by you to the Columbia River Lumber Company, 
and the amount of the escrow agreement entered into between F. P. Kellogg 
and the Columbia River Lumber Company is varied to the amount of $15,000.*' 

The option so referred to was never carried out, the corporation was not 
formed, and Kellogg did not furnish the bond therein mentioned. The result 
was that on November 29, 1911, a new option was given to Kellogg, under 
which a new corporation was to be organized, to be known as the F. P. 
Kellogg Lumber Company of Nevada, the capital stock of which was to be 
$450,000, all of which was to be held and owned by the defendant, but which 
stock, excepting a certain portion thereof, Kellogg had the option to purchase 
from the defendant within a time stated. The defendant's land was conveyed 
to that corporation, and the corporation borrowed and paid the defendant 
the sum of $80,000, but Kellogg never availed himself of the option to pur- 
chase the stock. The foregoing facts having been made to appear on the trial, 
upon the close of the plaintiff's case, the court below granted the defendant a 
Judgment of nonsuit 

Edgar S. Hadley and Will H. Thompson, both -of Seattle, Wash., 
for plaintiff in error. 

George D. Emery, of Seattle, Wash., and Arthur W. Selover, of 
Minneapolis, Minn., for defendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
plaintiff assigns error to the judgment of nonsuit, and contends that 
he furnished sufficient evidence to go to the jury to show that Winsor, 
the plaintiff's assignee, earned the commission which was contemplated 
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in the agreement of August 23, 1911, in that said Winsor found a 
purchaser for the defendant's lands, brought the parties together, and 
induced them to enter into the written instrument of November 29, 
1911, in pursuance of which a corporation was formed, and the prop- 
erty of the defendant was deeded to that corporation ; and the plaintiff 
relies especially upon that portion of the defendant's written instruc- 
tions to the Union Trust Company, in which that company was re- 
quested and directed to "set over and hold for the benefit of Thomas 
Winsor $10,000 worth of the certificates of stock of the corporation 
that was to be formed, "said amounts," the instrument goes on to say, 
"to cover all the claim or claims of said Thomas Winsor * * * 
against any of the parties to said transaction, on account of commis- 
sions for the negotiating and completing of sale of said property." 
But the plaintiff omits to mention that, between the provisions so 
quoted, the instrument contains the following: 

**And when the cash shall be paid ta redeem said certificates and the interest 
thereon, you are hereby further directed to pay to Thomas Winsor, of Seattle, 
Wash., the sum of $10,000, plus the interest at G per cent, accrued thereon." 

The instructions to the escrow holder do not mean, and do not 
purport to say, that Winsor had earned his commission, or that the 
trust company was made a trustee of $10,000 worth of stock certifi- 
cates for Winsor. Those provisions are to be construed together with 
the terms of the contract between Winsor and the defendant of the 
same date, and when so construed it is clear that while the certificates 
were to be held for the benefit of Winsor, and for his protection, the 
money secured thereby was to be turned over to him only in case he 
earned the commission in accordance with the precise terms of his 
agreement with the defendant. When we turn to that agreement we 
find that the payment of Winsor's commission depended upon Kel- 
logg's "carrying out completely the said proposed sale" — a provision 
inserted in the instrument at the defendant's special instance. In other 
words, the agreement makes it plain that Winsor was to be paid a com- 
mission only in the event that the defendant received the full pur- 
chase price for which it agreed to sell the lands, and that he was to 
be paid out of the money so realized and not otherwise. If it had 
been the intention that the shares of stock were earned by Winsor 
when the land was deeded to the F. P. Kellogg Lumber Company, 
there would have been no occasion to place the same in escrow. They 
would have been delivered to Winsor. 

Now, it is dear that the sale never was completed. It is true that 
title to the lands was transferred from the defendant to a corporation 
of which the defendant owned the stock, but that was not a sale of 
the lands. It was but a step preparatory to a sale. As owner of the 
stock of the corporation the defendant still owned the lands. The 
sale would have been completed and perfected only when the land was 
paid for ; that is to say, when Kellogg, the proposed purchaser, paid 
the defendant the agreed purchase price for the stock. That agree- 
ment was never carried out. On February 8, 1913, Kellogg aban- 
doned the effort to purchase the stock, and the agreement of November 
29, 1911, was surrendered and canceled. The defendant never re- 
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ceived a dollar in consideration for a sale of its land, and it never 
became liable to Winsor for the payment of a commission. 
The judgment is affirmed. 



SIERRA LAND ft LIVE STOCK CO. ▼. DESERT POWER ft MILL OO. 

(Circuit Court of Appeals, Ninth Circuit February 7, 1916.) 

No. 2619. 

1. Appeal and Ebrob ^=»1008 — Review — Sufficienct or Evidence to Sxtp- 

POKT General Finding. 

Under Rev. St. § 700 (Comp. St. 1913, § 1668), providing that, when an 
issue of fact in any civil cause is tried and determined by the court with- 
out a jury, the rulings of the court in progress of the trial, if excepted to 
at the time and duly presented by a bill of exceptions, may be reviewed 
upon writ of error or appeal, and that when the finding is special the re- 
view may extend to a determination of the sufficiency of the facts found 
to support the judgment, an appellate court cannot, on writ of error. In- 
quire into the sufficiency of the testimony to support a general finding:, 
where at the close of the testimony there was no application for a declara- 
tion of law that upon the whole case the finding should be for plaintiff 
or for defendant. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. }§ 3d55~ 
3960, 3962-5969; Dec. Dig. <gs=5>1008.] 

2. Appeal and Error <gs»987 — ^Review — Sufficienct of Evidbncb to Sup- 

port General Finding. 

The parties to an action tried without a jury cannot by consent or stipu- 
lation authorize the Circuit Court of Appeals to review the sufficiency of 
the evidence to support a general finding, as the authority of that court 
is regulated by statute, and its jurisdiction cannot be enlarged or extended 
by consent or stipulation of the parties. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. SS 3893- 
3896; Dec. Dig. «=>9S7.] 

In Error to the District Court of the United States for the District 
of Nevada; Edward S. Farrington, Judge. 

Action by the Sierra Land & Live Stock Company against the Desert 
Power & Mill Company. Judgment for defendant, and plaintiff bring-s 
error. Affirmed. 

Sweeney & Morehouse, of Reno, Nev., for plaintiff in error. 
Hugh H. Brown and J. H. Evans, bodi of Tonopah, Nev., for de- 
fendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. This was an action to recover damages 
for the loss of a band of sheep, poisoned by cyanide which escaped 
from the milling and reduction works of the defendant in error, near 
the town of Millers, in Esmeralda county, Nev. By stipulation of 
parties the case was tried by the court without the intervention of a 
jury. The court made the general finding, "And the court, having 
fully considered the premises, finds the issue in favor of the defend- 
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ant," and entered a judgment accordingly. To reverse this judgment 
the present writ of error was sued out. 

[1] Section 700 of the Revised Statutes (Comp. St 1913, § 1668) 
provides : 

**Wlien an issue of fiict in any dvil cause in a Circoit Court is tried and de- 
termined by the court without the intervention of a Jury, according to sec- 
tion six hundred and forty-nine, the ruUngs of the court in the progress of the 
trial of the cause, if excepted to at the time, and duly presented by a bill of 
exceptions, may be reviewed by the Supreme Court upon a writ of error or 
upon appeal ; and when the finding is special the review may extend to the 
determination of the sufficiency of the facts found to support the Judgment." 

Under this section it has been repeatedly held by the Supreme Court 
that an appellate court cannot, on writ of error, inquire into the suffi- 
ciency of the testimony to support a general finding. Thus in Dirst 
v. Morris, 14 Wall. 484, 491 (20 L. Ed. 722), the court said: 

"But, as the law stands, if a jury is waived and the court chooses to find 
generally for one side or the other, the losing party has no redress on error, 
except for the wrongful admission or rejection of evidence." 

In Insurance Co. v. Folsom, 18 Wall. 237, 254 (21 L. Ed. 827), the 
court said : . 

"Like a special verdict, a special finding furnishes the means of reviewing 
such Questions of law arising in the case as respect the sufficiency of the 
facts found to support the judgment; but where the finding is general the 
losing party cannot claim the right to review any questions of law arising 
in the case, except such as grow out of the rulings of the Circuit Court in the 
progress of the trial, which do not in any proper sense include the general 
finding of the Circuit Court, nor the conclusions of the Circuit Court em- 
bodied in such general finding, as such findings are in the nature of a general 
verdict and constitute the foimdation of the judgment" 

To the same effect, see Cooper v. Omohundro, 19 Wall. 65, 22 L. 
Ed. 47. 

In Stanley v. Supervisors of Albany, 121 U. S. 535, 547, 7 Sup. 
Ct. 1234, 1238 (30 L. Ed. 1000) the court said: 

"And the first assignment of error is that the court erred in deciding that 
the plaintifl failed to establish the allegations mentioned, and the greater 
part of the oral argument of the plaintiff's counsel and of his printed brief 
was devoted to the maintenance of this proposition, which is nothing more 
than that the court below found against the evidence — a question not open to 
review or consideration in this court. Only ruUngs upon matters of law, 
when properly presented in a biU of exceptions, can be considered here, in 
addition to the question, when the findings are special, whether the facts 
found are sufiicient to sustain the Judgment rendered. This Umitation upon 
our revisory power on a writ of error in such cases is by express statutory 
enactment Act March 3, 1865, f 4, 13 Stat. c. 86; Rev. Stat. | 700." 

In Lehnen v. Dickson, 148 U. S. 71, 73, 13 Sup. Ct. 481, 482 (37 
L. Ed. 373), after quoting section 700 of tlie Revised Statutes, supra, 
the court said : 

"Under that, the rulings of the court in the trial. If properly preserved, 
can be reviewed here, and we may also determine whether the facts as special- 
ly found support the judgment ; but if there be no special findings, Uiere cah 
be no inquiry as to whether the Judgment is thus supported." 

Notwithstanding these positive declarations by the Supreme Court, 
it has been held that the sufficiency of the testimony to support a gen- 
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eral finding may be brought before the appellate court for review by 
an application to the trial court for a declaration of law that upon the 
whole case the finding should be for the plaintiff or for the defend- 
ant, as the case may be, and an exception to the refusal to grant the 
application, after the analogy of a request for a peremptory instruc- 
tion at the close of the testimony where the case is tried before a 
jury. Thus, in Dunsmuir v. Scott, 217 Fed. 200, 202, 133 C. C. A. 
194, 196, after quoting the language of Mr. Justice Bradley in Dirst 
V. Morris, supra, this court said : 

"The question whether or not, at the close of the trial, there is snbstantial 
evidence to sustain a finding In favor of one of the parties to the action Is a 
question of law which arises in the progress of the trlaL Where the trial 
Is before a jury that question is reviewable on exception to a ruling upon a 
request for a peremptory instruction for a verdict Where the trial is before 
the court, it is reviewable upon a motion which presents that issue of law to 
the court for its determination at or before the end of the trial. In the case 
at bar there was no such motion, and no request for a special finding. We 
are Umited, therefore, to a review of the rulings of the court to which ex- 
ceptions were reserved during the progress of the trial." 

Inasmuch as the finding of the court stands upon the same footing 
as the verdict of the jury, the wisdom and justice of this rule is ap- 
parent. But, conceding that the sufficiency of the testimony to support 
a general finding may be brought before the appellate court for review 
in this manner, no such motion or application was made to the trial 
court in the case at bar, and no exception was reserved to the refusal 
of the court to so rule ; and we are therefore limited to a review of 
such rulings as were excepted to during the progress of the trial. No 
ruling of that kind has been called to our attention by the assignments 
of error, and the judgment should be affirmed. 

[2] This particular objection was not urged by the defendant in 
error, and it was stated on the oral argument that the parties had 
agreed to submit the case on its merits, regardless of the state of the 
record or of technical objections thereto. The objection in question 
is not a technical one, however. The authority of this court as an 
appellate tribunal is regulated by the acts of Congress, and its jurisdic- 
tion cannot be enlarged or extended by consent or stipulation of par- 
ties. But even if we were to waive all these objections it would not 
avail the plaintiff in error. The opinion of the court shows that the 
general finding for the defendant was based upon the ground that the 
proximate cause of the injury and loss was the want of ordinary 
care on the part of those in charge of the band of sheep, and lliis con- 
clusion finds ample support in the testimony. 

Finding no error in the record, the judgment is affirmed. 
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THE HABDY. 
(Circuit Court of Appeals, Ninth Circuit February 7, 1016.) 

No.2eia 

L Towage ^=»4— Dxrnss of Tug to Tow. 

A vessel whicb undertakes a towing service is not an insurer of the 
safety of the tow, and meets the full measure of its obligation if it is 
reasonably adequate to the towing service, and Is in charge of men who 
possess and exercise the skill and care ordinarily exercised by those 
having experience in like service. 

[Ed. Note. — For other cases, see Towage, Cent Dig. ^ 4; Dec Dig. 

2. Towage ^s>16 — Loss ob Injuby to Tow — ^Burden of Pboof. 

Where the master of a vessel undertaking a towing service is experi- 
enced and competent, much must be left to his judgment and discretion, 
and the burden rests on the owner of the tow to prove that loss or In- 
Jury thereto resulted from negligence on the part of the tug. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. H 30-^; Dec. Dig. 
«8=>16.] 

Z. Adhiraltt «=»118— Appeals— Bbyiew — Qubstiohs of Fact. 

In admiralty cases, when questions of fact are d^;>endent upon con- 
flicting testimony, the decision of the District Judge, who had the oppor- 
timity to see the witnesses and Judge of their appearance, manner, and 
credibility, will not be reveraed, unless it clearly appears to be against 
the weight of the evidence. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. H 758-775, 7d4; 
Dec. Dig. «ss>Ua] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; M. T. Dooling, Judge. 

Libel in admiralty by K. V. Kruse and another, copartners doing 
business as the Kruse & Banks Shipbuilding Company, on behalf of 
themselves and their underwriters, against M. J. Savage and others, 
claimants of the American steamer Hardy, her tackle, apparel, and 
furniture. From an adverse decree, the libelant appeals. Affirmed. 

The steamer Hardy undertook to tow a barge for the appellants from Coos 
Bay to San Francisco. The steamer left Coos Bay with the barge in tow 
about 5 p. m. on September 5, 1913. The barge was equipped with a proper 
light and sufficient oil, but there was no one on board. At about 6:15 p. m. 
on that day, as the steamer and tow were at the outer bar, the light went out 
The light was not reUt, for the reason, as stated by the master of the steam- 
er, that to attempt to do so would have been to endanger the lives of his men. 
At some time between 12 and 12:40 a. m. on September 7, 1913, the hawser 
parted, and the barge went adrift. The loss was discovered at 12:40 a. m., and 
the steamer was turned about and headed north, and she proceeded slowly 
while keeping a lookout for the barge. At about 6 a. m. of September 7th, the 
steamer was headed south, and a search was made for the barge. The steamer 
went a zigzag course, and the search was interrupted to some extent by fog. 
About 11:15 a. m. the steamer, being short of fuel, abandoned the search, and 
proceeded on her way, and arrived at San Francisco September 8th. The 
barge drifted ashore, and was salved by another steamer for |1,000. The 
court below dismissed the appellant's libel, which was brought to recover the 
amount paid in salvage and repairs. The libel alleged that the tug and her 
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officers and crew were negligent In providing a defective rope for towing the 
barge, In not dUcoverlng that the barge wae adrift until a long time after 
the breaking of the rope,- In not making a diligent or sufficiently long search for 
the barge, and In allowing the light on the barge to go out, and not again 
lighting the same. The court found (1) that the appellants furnished th^ 
hawser to the steamer for the purpose of towing the barge, and that the 
steamer was not responsible for the parting of the hawser, "which was the 
real cause of the loss of the barge;" (2) that it was for the captain of the 
Hardy to determine whether or not the light on the barge could have 
been relighted without danger of losing his men In the attempt, and that the 
evidence shows that the possibility of such danger was so great that the ac- 
tion of tlie captain in that regard would not be reviewed ; (3) that the loss 
of the barge under all the drcumstances was discovered as seasonably as 
could reasonably be expected ; (4) that the Hardy was not negligent In falling 
to keep up a longer search for the barge. 

E. B. McClanahan and S. H. Derby, both of San Francisco, Cal., 
for appellants. 
W. S. Andrews, of San Francisco, Cal., for appellees. 

Before GILBERT and RQSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1,2] 
There is no dispute upon the law of the case. A vessel which under- 
takes a towing service is not an insurer of the safety of the tow. It 
meets the full measure of its obligation if it is reasonably adequate 
to the towing service, and is in charge oi men who possess and exer- 
cise the skill and care ordinarily exercised by those havii^ experience 
in like service; and wh^re the master is shown to have been ex- 
perienced and competent, much must be left to his judgment and dis- 
cretion, and the burden rests on the owner of the tow to prove that 
loss or injury thereto resulted from negligence on the part of tlie 
tug. The Syracuse, 12 Wall. 167, 20 L. Ed. 382; The Cayuga, 16 
Wall. 177, 21 L. Ed. 354; The Margaret, 94 U. S. 495, 24 L. Ed. 
146; The Adelia, 154 U. S. 593, 14 Sup. Ct. 1171, 21 L. Ed. 672. 

[3] The court below found upon testimony, the most of which 
was taken in open court, that the steamer was not responsible for the 
parting of the hawser, and that it was for the captain of that vessel 
to determine whether the light on the barge could have been relighted 
without danger of losing his men in the attempt, that his decision 
in that regard should not be reviewed, that the loss of the barge was 
discovered as seasonably as could reasonably be expected, and that 
the Hardy was not negligent in failing to keep up a longer search for 
the barge. While there are many features of the evidence which tend 
to discredit the testimony of the officers and men of the Hardy, and 
tend to prove that on the night of the 5th or during the daylight of 
the 6th the lantern on the barge might have been lighted without 
danger to the men, and that in fact no watch was kept of the barge 
on die night of the 6th, we are not convinced that the record is such 
as to take the case out of the well-settled rule, which has been fol- 
lowed by this and other courts, that in cases on appeal in admiralty, 
when questions of fact are dependent upon conflicting testimony, the 
decision of the District Judge, who had the opportunity to see the wit- 
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nesses and judge of their appearance, manner, and credibiHty, will not 
be reversed, unless it clearly appears to be against the weight of the 
evidence. The Alijandro, 56 Fed. 621, 6 C. C. A. 54; Perriam v. 
Pacific Coast Co., 133 Fed. 140, 66 C. C. A. 206; Peterson v. Larsen, 
177 Fed. 617, 101 C. C. A. 243. 
The decree is affirmed. 



BOBBINS V. UNITED STATES. 

(Circuit Goort ot Appeals, Ninth Circuit. February 21, 1916.) 

No. 263Ck 

1. Post Office ^=s>49 — Gbihikal Offenses — ^ADMissiBii«rrY of Evidence. 

On a trial for sending an indecent letter through the mails, in viola- 
tion of Rev. St. { 3893, as amended by Act Sept. 26, 1888, c. 1039, 25 
Stat 496, evidence as to the reputation of the addressee for chastity in the 
community in which she lived was properly excluded, as the statute has 
regard only to the character of the letter, and not to the character of the 
person to whom it is addressed. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 84-86; Dec. 
Dig. ^=>i9,} 

2. CaiMiNAL Law ^=>1171 — Appeal — Habmless Ebbob. 

On a trial for sending an Indecent letter through the mails, where the 
jury's finding that the letter in question was of the character denounced 
by the statute was necessarily based upon the nature of the letter Itself, 
while its finding tiiat defendant wrote and mailed the letter rested upon 
evidence so clear and convincing that the Jury could not have determined 
otherwise than as they did, defendant himself admitting that he wrote a 
portion of another letter, which was clearly and obviously written by 
the same hand, the misconduct of the district attorney in making certain 
remarks in the presence of the Jury could have had no effect on the 
verdict. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. i( 3126, 3127 ; 
Dec. Dig. «=>1171.] 

In Error to the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Dooling, 
Judge. 

E. E. Robbins was convicted of an offense, and he brings error. Af- 
firmed. 

Black & Clark, of San Francisco, Cal., for plaintiff in error. 
John W. Preston, U, S. Atty., of San Francisco, Cal. 
Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge. [1] The plaintiff in error was con- 
victed on an indictment which charged him with sending through the 
mails an indecent letter, in violation of section 3893, Revised Statutes, 
as amended by 25 Stat. 496. One of the assignments of error is that 
the trial court refused to permit the plaintiff in error to show the 
reputation of the prosecuting witness for chastity in the community 

^s9For other c«8M see same topic A KBT-NUMBBR in all Key-Numbered DigesU & Indexes 
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in v/hich she lived. The ruling of the District G>in:t was clearly cor- 
rect. The statute has regard only to the character of the letter, and 
not to the character of the person to whom it is addressed. See 
United States v. Musgrave (D. C.) 160 Fed. 700, and cases there cited. 

[2] Several assignments of error are based on the conduct of the 
District Attorney in making certain remarks in the presence of the 
jury, to which exception was duly taken. We find it unnecessary to 
discuss these assignments, for the reason that the alleged misconduct 
could have had no effect upon the jury's verdict. In arriving at their 
verdict the jury necessarily made two findings : First, that the letter 
was of the character denounced by the statute ; and, second, that the 
plaintiff in error wrote it and mailed it. The first finding was based 
necessarily upon the nature of the letter itself. The second rested upon 
evidence so clear and convincing that the jury could not have deter- 
mined otherwise than as they did. The plaintiff in error denied writ- 
ing the letter; but he admitted writing a portion of another letter 
which was so clearly and obviously written by the same hand that 
expert testimony, although it was adduced, was unnecessary to show 
that the handwriting was identical. No possible misconduct on the 
part of the district attorney could have affected the conclusion which 
the jury was compelled to reach, and it is unnecessary to consider the 
matter, further than to say, as was said by the court below, that the 
district attorney's remarks were "hardly commendable.'' 

The judgment is affirmed. 



In re MURPHY. • 

BYAN et al. v. MURPHY. 

(Circuit Court of Appeals, Ninth Circuit February 7, 1916.) 

No. 2632. 

Bankbuptot ^=s»463— Appeal — Record — Mattebs Pbbsented tob Rbyocw — 
"Judge." 

Bankr. Act July 1, 1808, c. 541, f 18d, 30 Stat 661 (Comp. St 1913, ( 
9602), proTldes that, if the bankrupt or any creditor shall appear and 
controvert the facts alleged in a bankruptcy petition, the judge shall de- 
termine the issues presented and make the adjudication, or dismiss the 
petition. Section 1 (16) (section 9585) defines "Judge" as meaning a Judge 
of a court of bankruptcy, not including the referee. General Order Na 
86 (89 Fed. xzzyi, 32 C. C. A. xzxri), provides that appeals from a court 
of bankruptcy shall be regulated, except as otherwise provided in the 
Bankruptcy Act by the rules governing appeals in equity in the courts of 
the United States. Held, that an order or decree denying an adjudication 
and dismissing an involuntary petition could not be reviewed, where the 
testimony returned by the referee with his report was not in the transcript 
on appeal, either in form or in substance. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 926; Dec 
Dig. <e==>463. 

For other definitions, see Words and Phrases, First and Second Series, 
Judge.] 

CS9For other casts ■•• aame topic & KBT-NUMBBR In aU Key-Numbored DisMta A Ind«z«a 

•Rehearing denied May 8, 1916. 
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Appeal from the District Court of the United States for the First 
Division of the Northern District of California; M. T. Dooling, Judge. 

Proceeding by James R. Ryan and another against Herman Murphy 
to have Murphy aidjudged a bankrupt. From an order or decree (228 
Fed. 1018), denying an adjudication and dismissing the petition, the 
petitioning creditors appeal. Appeal dismissed. 

Daniel O'Connell, of San Francisco, Cal., for appellants. 
Herman Murphy, of San Francisco, Cal., pro se. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. This is an appeal from an order or de- 
cree denying an adjudication in bankruptcy and dismissing the in- 
volimtary petition. The transcript on appeal consists of (a) report of 
the referee recommending a dismissal of the petition or a stay of 
proceedings; (b) exceptions to that report; (c) opinion or decision 
of the court denying the adjudication and dismissing the petition ; (d) 
petition for an appeal, and order allowing same; (e) assignments of 
error; (f) statement or record on appeal; (g) order approving rec- 
ord or statement on appeal, and various other orders relating to the 
removal of the cause and the filing of the record in this court. That 
part of the transcript styled "Record on Appeal" sets forth the con- 
tentions of the respective parties, but contains none of the testimony. 
Section 18d of the Bankruptcy Act provides that: 

"If the bankrupt, or any of Ms creditors, BhaU appear, within the time 
Umited, and controvert the facts alleged in the petition, the Judge shall de- 
termine, as soon as may be, the issues presented by the pleadings, without the 
intervention of a jury, except in cases where a Jury trial is given by this Act, 
and makes the adjudication or dismisses the petition." 

Section 1 (16) of the act provides that: 

" 'Judge' shaU mean a Judge of a court of bankruptcy, not including the 
referee." 

And referring to these provisions in Re King, 179 Fed. 694, 105 
C. C. A. 240, the court said : 

*'It requires, therefore, that the testimony be weighed and considered by a 
District Judge, and that his personal Judgment be exercised in the determi- 
nation of such issue, leaving no authority for delegation of either duty to a 
ministerial officer." 

When the court bdow denied the adjudication and dismissed the 
petition, it was in possession of the entire case, and had before it, not 
only the report of the referee, which is contained in the record, but 
the 459 pages of testimony referred to therein and returned therewith 
as well. No part of that testimony has been brought to this court, 
either in form or in substance. Order No. 36 of the General Orders 
in Bankruptcy (89 Fed. xxxvi, 32 C. C. A. xxxvi) provides that: 

"Appeals from a court of bankruptcy to a Circuit Court of Appeals, or to 
the Supreme Court of a territory, shall be allowed by a Judge of the court 
appealed from or of the court appealed to, and shall be regulated, except as 
otherwise provided in the Act, by the rules governing appeals in equity in the 
courts of the United States." 
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Under this provision it is manifest that this court cannot review or 
reverse the order of the District Court without having before it the 
testimony or record upon which that court acted. 

The appeal must therefore be dismissed ; and it is so ordered. 



SAFETY CAR HEATING & LIGHTING CO. v. UNITED STATES LIGHT & 

HEATING CO. 

(Circuit Court of Appeals, Second Circuit January U, 191S.) 

No. 97. 

Patents ^=»328 — ^Invention — ^Electric Cab-Lighting System. 

The Thompson patent, No. 926,518, for a car axle lighting system, held 
void for lack of patentable invention, in view of the prior art 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by the Safety Car Heating & Lighting Company 
against the United States Light & Heating Company. Decree for de- 
fendant, and complainant appeals. Affirmed. 

This cause comes here upon appeal from a decree dismissing the 
bill in a suit for alleged infringement of patent The patent sued upon 
is No. 926,518, issued" June 29, 1909, to W. I. Thompson, for a light- 
ing system. The system is adapted to car axle lighting, wherein the 
electricity which supplies the lamps is generated by a dynamo mounted 
upon or driven from the car axle. Judge Hazel's opinion will be 
found in 222 Fed. 320. 

Duell, Warfield & Duell, of New York City (C. H. Duell, F. P. War- 
field, H. S. Duell, and L. A. Watson, all of New York City, of coun- 
sel), for appellant. 

W. C. Jones, of New York City, Arthur B. Seibold, of Chicago, 
111., and Charles Oakes, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges, 

LACOMBE, Circuit Judge. The operation and advantages of the 
system are thus stated : The dynamo gives its output at various train 
speeds; the current passes through a circuit in which are the lamps, 
and also a storage battery to keep the lamps supplied when the dynamo 
is not running. In the same circuit there is a switch and also the coils 
of a solenoid. A train does not always run at the same speed, there- 
fore there must be some method of regulation when the speed increases 
above normal. The coils of the field magnet of the dynamo are shunt 
wound ; within the circuit formed by the leads from the field magnet 
there is a rheostat of the type which is known as a carbon-pile re- 
sistance. The bottom plate of this pile resistance is fixed ; the upper 

^sdFor oUier casM see same topic ft KSY-NUMBER in all Key-Numbered Digests ft Indexes 
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plate IS movable, so as to regulate the strength of the resistance. An 
insulated arm projecting from the upper plate is connected, mechanical- 
ly, not electrically, with one arm of a pivotally mounted lever. That 
lever, properly equipped with a retractile spring (and preferably with 
a dashpot), has its other arm mechanically connected with the plunger 
of the solenoid. As increased speed of the car increases the current 
in the main circuit, the plunger of the solenoid is drawn down, and; 
in consequence, the insulated arm and upper plate are drawn up, thus 
diminishing the pressure on the pile of carbon disks and increasing 
the resistance of the field of the dynamo. The specification says : 

**The variations of resistance of the pile of carbon disks to slight varia- 
tions In pressure are so great that a very sUght movement of the solenoid 
will be sufficient to react strongly upon the dynamo and to compensate for the 
increase In ^eed. At low train speeds the carbons will be pressed together 
by the action of the retractile spring (owing to the rise of the plunger and 
the consequent depression of the arm and top plate), thus enabling the dynamo 
to build up rapidly. 

"It will t)e apparent that this system provides means whereby a source of 
energy adapted to supply a current for any desired use may be caused to re- 
act upon itself in order to regulate the amount of energy supplied thereby 
tending always to bring the output of such energy to normaL The advan- 
tages of such self-regulatable system, both general and specific, will be clear 
without elaboration. Certain advantages to be noted, however, reside in the 
fact that with the proposed system I am enabled to regulate satisfactorily 
the output of a shunt wound dynamo, with a field produced by a single cir- 
cuit only, thereby doing away with the complicated wiring of other systems, 
wherein the field is a compound one embodying differential series colls and 
the like. This facility of regulation is due, among other things, to the pe- 
culiar advantages of the variable resistance device which I use, and to the 
fact that the shunt circuit in which said resistance is Introduced is taken 
off from the main circuit, as shown, at points nearer to the dynamo than the 
point at which the solenoid is Introduced In the main circuit, so that the field 
circuit may be said to be independent of the controUing device in the main 
circuit." 

The claims are: 

"1. In combination, a shunt wound generator having serially Included in its 
field circuit a plurality of contacting electrodes and positively acting electro- 
magnetic means controlled by the current output of the generator for varying 
the pressure with which said electrodes contact. 

"2. In a car axle lighting system, in combination, a dynamo adapted to be 
driven from a car axle, said dynamo having a single field circuit shunt wound 
from the main circuit, a variable resistance device included in said field cir- 
cuit, said device embodying a material whose resistance varies with pressure, 
a controlling device, in series with the main circuit of the dynamo, said con- 
trolling device adapted to be operated by variations of current in said main 
circuit, and connections from said controlling device for varying the pressure 
on said resistance device. 

"3. In a car axle Ughting system, in combination, a dynamo adapted to be 
driven from a car axle, said dynamo having a field circuit shunt wound from 
the main circuit, a series of carbon disks Interposed in said field circuit, a con- 
trolling device adapted to be actuated by variations in current In the main cir- 
cuit of the dynamo and in series therewith, a connection between said control- 
ling device and said disks such that pressure on said disks is decreased as the 
current in the main circuit increases, and a spring acting upon said disks in 
opposition to said controlling device to Increase the pressure thereon. 

"4. In a car axle lighting system, in combination, a dynamo adapted to be 
driven from a car axle, said dynamo having a field circuit shunt wound from 
the main circuit, a series of carbon disks Included in said field circuit, a sole- 
noid in series with the main circuit of the dynamo and independent of the 
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field dFCUlt, a connection between the plunger of said solenoid and said disks, 
such that the pressure upon said disks is decreased as the current in the main 
Kdrcuit increases, and a spring adapted to act upon said disks to increase the 
pressure thereon in opposition to said solenoid." 

Claim 1, like the others, must be limited to a dynamo in a lighting 
system driven from a car axle. It is quite evident from the patent 
and also from the record of the prior art that the device we have 
here is a specific one. Its elements are these: (a) An axle-driven 
generator, (b) having a shunt field winding; (c) a rheostat of the 
kind known as carton-pile resistance; (d) such resistance being in 
series with the shunt field winding; (e) ccMitrol of such resistance 
automatically by a solenoid; (f) the plunger of which is connected 
positively and directly with the movable part of the resistance; (g) 
the solenoid being in series with the current to be regulated. The 
testimony was taken by deposition ; it is voluminous, and accompanied 
with many doctunents from the prior art. The District Judge has 
discussed the testimony and the prior art at considerable length. In- 
asmuch as we are generally in accord with him, it will be unnecessary 
to go over the ground which he has covered. 

Defendant opens his brief with the assertion that what is known 
as the Moskowitz commercial system of car lighting "completely an- 
ticipates" the patent in suit and that the "claims in suit read upon" 
this Moskowitz structure. Examination of the record, however, shows 
that these words, "completely anticipates," are used in the sense fre- 
quently attributed to them by experts, who when they find a specific 
combination of enumerated elements in the claim of a patent, and also 
find the same combination with one change of element in the earlier 
art, insist that the one combination anticipates the other, on the theory 
that any one skilled in the art with the earlier combination before him 
would naturally make the single change required to produce the later 
combination. This is a confusion of two defenses, which are quite 
distinct — ^anticipation and lack of patentable novelty. This very Mos- 
kowitz device differs from that of the patent in element (d) above 
recited. In the Moskowitz device the carbon pile resistance is in 
shunt with the shunt field winding, while in the patented device it is 
in series with the shunt field windinq. In like manner another device 
from the prior art has the combination of specific devices claimed by 
Thomson, (a) to (g) supra, with the single exception of (c) ; its rheo- 
stat being oi the type known as **wire" or "step by step" resistance. 
Now it may be that changes of this sort will sometimes not involve 
patentable invention; it may be held that there was no invention, re- 
quired in changing one well-known type for another, or in locating a 
part differently relatively an electric circuit; but in the face of such 
changes it is incorrect to say that the one combination "completely 
anticipates" the other. 

Judge Hazel evidently reached the same conclusion, for he did not 
defeat the patent because the prior art showed an anticipation, but 
because he was satisfied that invention could not be predicated in 
placing carbon-pile resistance in series with the shunt field winding 
instead of in shunt therewith, as in the prior Moskowitz structure. He 
says: 
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*'My conclusion Is that at the date of filing of the application In suit it did 
not involve any Invention to place the carbon pile in series with the field wind- 
ing, which was an essential feature of complainant's car-lighting system." 

That is the fundamental question in the case, and, as so frequently 
happens with electrical patents, it is a difficult question for a court 
to decide. On that question the experts are quite positive in support 
of their respective sides, and there is not much to choose between 
their arguments. Results accomplished by a change of some element, 
seemingly slight and unimportant, will sometimes throw much light 
on a situation otherwise obscure.- The District Judge expresses this 
in his opinion: 

"If the proofs substantiate plaintiff's claim (that the patentee remedied de- 
fects and inefficiencies and did) solve the problem of overcoming difiiculties 
in the way of efficient car Ughting, then beyond doubt his improvement is of 
great merit and value and the protection of the patent laws should not be 
withheld from him. ♦ ♦ ♦ If it were proven that Thomson succeeded 
where Moskowltz faUed and made railroad car lighting systems more efficient 
by removing objectionable features,, such as fluctuation of the current and 
constant flickering of the lights, then his patent was not devoid of merit, but 
was of superior value and entitled to corresponding praise and the protection 
from appropriations by others notwithstanding Ferrand's suggestions." 

Instances are not infrequent — there have been several before this 
court — where what is seemingly a slight change of structure runs 
quickly into great demand, while alongside of it older systems, at one 
time selling readily, gradually sink into insignificance. The plaintiff 
contends that we have here a conspicuous instance of such commercial 
success ; he has set forth the evidence quite fully, and represented its 
results by a chart. Considering merely the figures of sales and ma- 
chines in use, the showing is a strong one. The commercial date of 
the Thomson device may be taken as 1905. In 1900 a device known as 
the Consolidated, employing a wire rheostat, was on the market. 
From 1900 to 1903 it sold 400 equipments ; from 1903 to 1905, 800 
equipments. From that date on their sale dwindled gradually, so that 
from 1909 to f913 only 300 equipments were sold, 50 of them only 
in 1911, 1912, and 1913. In 1903 the Adams & Westlake device, also 
having a wire rheostat, was put on the market. It seems to have been 
well received for automobile cars; 4,000 equipments therefor hav- 
ing been sold. For railroad cars its sale has always been small, of 
late years gradually diminishing substantially to zero — manufactured 
only when specially ordered. The Moskowitz commercial type, in use 
prior to Thomson, began sales about 1903. It was the type which 
differed from Thomson by having the resistance in shunt with the 
shunt field instead of in series therewith. Sales began about 1903, 
they increased slowly to not more than 100 in one year (1908) and 
then gradually fell off to an insignificant amount, although, of course, 
some of those already sold were still in use. Contrasted with these 
are two other types. One is the Safety Company's device, marketed 
under the patent to Thomson, of which it is the assignee; the other 
is the modified Moskowitz, in which the location of carbon rheostat 
has been changed from shunt to series. The sales of the Safety 
type, beginning in 1905, rose steadily and rapidly year by year until 
in 1913 (when the testimony closed) 500 were sold and there were 
228 F.— 63 
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2,300 in use. The sales of the modified Moskowitz type began in 1910 
and increased with greater rapidity ; in 1913 the sales were 1,500 and 
the total number in use was 3,000. 

It may be noted, also, that sales of equipment of this sort are not 
made to ordinary individual consumers, where business enterprise and 
ingenious advertising are sometimes the inducing cause of sales and 
a purchaser buys something about which he knows little, because he 
is confronted by an alluring description of its merits every time he 
takes a seat in a trolley car. The purchasers are mainly railroad cor- 
porations, which have well-organized equipment and supply depart- 
ments, with skillful and experienced engineers to study carefully the 
merits of every new device they are invited to purchase. The show- 
ing is a strong one ; the dominant success of the two types, "Safety" 
and "improved Moskowitz," has reduced the sales of competing sys- 
tems to insignificance. Of course there are still thousands of the other 
types in existence; they last some years and with the aid of repair 
parts may be kept going, without the expense of scrapping them for 
something better. But the record does seem to indicate that for new 
equipment the two types, "Safety" and "improved Moskowitz," dom- 
inate the field. If this were all, one might feel convinced that Thom- 
son's new combination solved existing and baffling problems and was 
promptly recognized by those skilled in the art as supplying a long- 
felt want. 

But there are two weak points in the argument. The sales of the 
type known as "improved Moskowitz" greatly exceeds those of plain- 
tiff's "Safety" type. That the "improved Moskowitz" type infring- 
es the Thomson patent we have no doubt; it has all the specific 
elements, (a) to (g), supra, of the combination, but it has other things 
besides, independent of and additional to the combination, some of 
which other devices the Thomson patent does not disclose. This is 
well shown in a simplified drawing of defendant's equipment (Exhibit 
Kennelly*s Simplified Drawing), in which the parts making up the com- 
bination of Thomson's patent are printed in black and the parts not 
included in such combination are printed in red. The red parts are 
substantially as numerous as the black. How milch of these rapidly 
increasing sales from 1910 to 1913 are due to the presence of the 
black parts alone, and how much to the presence of the red parts, we 
have no means of knowing. 

Moreover, the "Safety" type, the sales of which have also increased 
since 1905, is not now exclusively the combination of the patent. 
Added elements were introduced in 1910 and 1912, independent of 
and additional to the elements, (a) to (g), of the specific claims of the 
patent. It must be assumed that these added elements in some way 
improved the equipment or they would not have been introduced. To 
what extent the sales of "Safety" type equipment are due to the pres- 
ence of these added elements we have no means of knowing. 

To sum up, then, the mere change from a resistance in shunt with 
the shunt field to a resistance in series therewith was a slight one; 
so also the mere substitution of the well-known carbon-pile resistance 
for the equally well-known step by step resistance was a slight one. 
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To one informed of the electrical art merely as a court is, such a 
cliange seems one within the ordinary skill of the calling ; it so seemed 
to Judge Hazel and so seems to us. The evidence of the experts as 
to presence or advance of invention is conflicting and does not clearly 
establish patentable invention. The test, which not infrequently turns 
the scale when a court is considering these devices of an obscure art, 
viz., a measure of success which indicates the solution of a different 
problem, is not found persuasive. We are not inclined, therefore, to 
dissent from Judge Hazel's exhaustive and careful discussion of the 
questions presented. 

The decree is affirmed, with costs. 



RUUD MFG. CO. et al. v. BEI^EB WATER HEATEB CO. et at 

(Circuit Court of Appeals, Second Circuit January 11, 1916.) 

No. U& 

Patents ^=:>32S — ^VAUDrrr and Infbinqement — ^Wateb Heateb. 

The Ruud patent, No. 1,028,284, for a water heater, h>el4 not anticipat- 
ed and valid, and claims 2, 3, and 5 infringed ; claims 1, 4, and 6 held 
not infringed. 

Appeal from the District Court of the United States for the South- 
ern EHstrict of New York. 

Suit in equity by the Ruud Manufacturing Company and another 
against the Beler Water Heater Company and another. Decree for 
complainants, and defendants appeal. Affirmed. 

This cause comes here upon appeal from a decree finding a certain 
patent valid and infringed. The patent is No. 1,028,284, issued June 
4, 1912, to Edwin Ruud for a water heater. It set forth an apparatus 
intended to remedy certain defects in a prior water heater for which 
the same inventor had obtained United States patent No. 903,007, on 
November 3, 1908. Infringement was charged as to all the six claims 
of the patent; all were held valid, but infringement was found only 
as to claims 2, 3, and 5. No cross-appeal was taken from the hold- 
ing that claims 1, 4, and 6 are not infringed. 

The following is the opinion of Learned Hand, District Judge: 

It is undoubtedly true that In tills art invention has pressed close around 
Ruud*s exact disclosures, and has left very little room for any broad scope 
of invention. Still the words of the claims are specific, and upon the question 
of infringement they should be allowed a reasonable interpretation as broad 
as the prior art will permit. This right is not limited by the fact that the 
patent has not been commerclaUy exploited. The Paper Bag Patent Cases, 
210 U. S. 405, 28 Sup. Ct 748, 52 L. Dd. 1122. In view of the distinction clear- 
ly intimated in the claims between a double spring and any other kind of com- 
pound or divisible power device, I cannot accept the doctrine of equivalents 
as appUed to claims 1, 4, and 6, and I find that they are not infringed. There 
remain claims 2, 3, and 5. In claim 2 the words used are '*power device/* 
which the water valve "in part'* overcomes, while in claim 3 the words are 
"compound power device,** of which "one part** is overcome. Claim 5 is mere- 

^=3»For other caaeB see aame topic A KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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ly an awkward piece of tautology, restating claim 8. Indeed, I think tbat 
there is no reason for distinguishing even between claims 2 and 3; but In 
view of the distinction attempted to be made I shall consider claim 3. In- 
fringement therefore depends upon whether the defendant's heater has a 
compound power device closing the valve in opposition to the thennostatlc 
means, and a mechanism which, when the water flows, overcomes one part 
of this compound power device. 

Now, confessedly the spring, 41, of Ellis' patent is a power device which 
holds the valve closed in opposition to the thermostat, and this power device is 
overcome by the water piston, S5, when the water flows. Is there anything 
else which keeps the valve closed, and which the thermostat must overcome to 
open the valve? What does keep the valve closed when the water piston Is 
moved down and releases it? In Ellis' patent the answer Is easy; it is the 
spring, 9, But there is no such spring In the commercial device, because in it 
the valve is closed by the gas pressure and by the weight of the valve Itself. 
Of course, we are to disregard the gas pressure, that not being Included In 
the mechanism as described ; there remains, therefore^ only the weight of the 
valve. 

The defendant argues that the claims clearly Intend an dement other than 
the valve proper, since the claims enumerate first the valve as one element 
and later a separate element closing the valve. To confuse the two into one 
is to disregard the combination actually prescribed and to substitute anoth- 
er; the weight of the valve is not a separate mechanical element from the 
valve, since it must have its weight, qua valve, as soon as it is put Into the 
machine. How, then, the defendant says, can there be said to be a second 
power device, besides the valve, which holds it closed? 

This argument is perfectly good If we Insist upon a separate material ele- 
ment besides the valve as part of the compound power device ; it ceases to be 
relevant If we look at the actual dynamic relation of the parts when we Judge 
of the power device. For example, If the valve were made horizontal, it would 
be the same valve, with the same weight, in the same seat ; everything would 
be the same, but the valve would never close if the water piston stuck. This 
would be so because the valve would not then be a power device closing itself. 
Its position, its relation to the seat, the direction of its permitted play, togeth- 
er constitute it a power mechanism oi)eratlng through the force of gravity 
to close itself as soon as the thermostat has relieved it of pressure; The po- 
tential energy of position, which it obtains when raised above its seat, is as 
truly a reserve of power, the result of the necessary expenditure of energy, as 
is the reserve of potential energy within the coils of a spring, which is itself 
the result of the necessary expenditure of energy. Indeed, courts have spedfl- 
cally recognized the equivalence between the two. Kenny Mfg. Co. v. J. L. Mott 
Iron Works (C. C.) 137 Fed. 431, 433. Therefore, I find that the defendant's 
heater infringes claims 2, 3, and 5, and not claims 1, 4, and 6. 

The next question is of invention, upon which the nearest reference Is 
Shook, 993,723. This patent was in Interference with Ruud In the Patent Of- 
fice and won the claims. The defendant insists that the claims so contested 
are the equivalents of those in suit and that they are therefore invalid. Now, 
the controversy in interference was waged chiefiy upon the question whether 
the claims in issue read upon Shook. Ruud asserted that they did not, be- 
cause they contained the element "a normally seated valve." The board of 
examiners, for two appeals were taken, held that the words "normally seated 
valve*' meant that the valve was seated when there were no extraneous con- 
trolling means at work. The examiner had drawn the claims, and it was 
held that they did not mean to describe an apparatus in which the valve was 
held closed by a compound power device when the water was turned off and 
the thermostat was cold. Obviously, such must have been the finding, be- 
cause the Shook disclosure has no such structure. 

Nevertheless, in the claims in suit this is certainly the meaning of the 
word "normally." It means that the thermostat tends to open the valve when 
it is cold, and that it is opposed by two forces which are together stronger 
than it, but not severally; at least it means that that one Is weaker which 
Is left in operation when the water valve Is open. Shook is not so organized ; 
on the contrary the thermostat, when cold, is not opposed by any power which 
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aff^tB the valve at alL On the other hand, when hot, the thermostat presees 
against and overcomes the water valve spring, thus locking the valve, Instead 
of being neutral, as in Ruud or In Ellis. Indeed, the spring, 55, is not neces- 
sary at all to the operation of Shook, except that it reinforces the thermostat, 
Which without would have to withstand the whole force of the spring, 41, 
which would result possibly in rupturing or bending it Again, the ther- 
mostat never overcomes any part of a compound power to open the valve; 
rather, it overcomes the single power which would otherwise open the valve. 
Finally, the water valve does not overcome a part of a compound power mech- 
anism for closing the valve, because the mechanism is simple, not compound, 
when the thermostat is cold, and the water valve does not overcome the 
Joint resistance of the thermostat and the spring, SS, when the thermostat 
is hot. 

Owing to the quite different organization of these two disclosures, they have 
no correspondence in the claims. There only remains the question of wheth- 
er it required invention to pass from one to the other. It is true that the 
patentee has never exploited the patent. Xet the examiner, with Shook before 
him, gave these claims preference over Shook, and it enjoys whatever pre- 
sumption arises from that fact. The art, as I have said, is close; much 
ingenuity has been expended upon the different relations of all these parts, 
and, while there may be question of the value of the several results, I can- 
not say that such a new and workable arrangement is not an invention. The 
complication of the whole machine, the necessity for correlation between all 
its parts, the number and variety of the considerations which bear upon the 
result, all forbid an easy assumption that any new and operable adjustment 
would be within the* competence of the routine artisan in the trade. I do not 
think that Shook constitutes an anticipation. 

Walker, 886,100, hardly needs any extended consideration, for it operates 
In quite a different way from Ruud's patent. No compound power device 
closes the valve when the machine is **normar* against the tbermostat; nor 
does the water valve overcome one part of the closing device. This was the 
first single valve heater, and, whether it will operate or not, it is organized 
quite differently from Ruud's. 

In Humphreys there is no compomid power device closing the valve, since 
we are to suppose the end of the rod, 4^, to slide freely within the gas valve, 
pushing it open when the collar engages, but capable of sliding out when the 
rod is drawn back, after the valve is once seated. It must be admitted that 
the thermostat would tend to open the valve, if the water valve became 
stuck while the thermostat was hot and the water then cooled down. How- 
ever, the water valve does not overcome one part of a compound power device 
to allow the thermostat to overcome the remainder. The whole plan of organ- 
ization of the patent is so entirely different that it has no value as a refer- 
ence upon these claims, limited as they are. 

These are the only patents which require any comment, for the art is 
small. Whether Shook is a better single valve machine than Ruud I need not 
decide. It seems to me that there may be force in what Wadsworth claims 
for it — that it allows a lighter thermostat and a nicer adjustment. The fact 
that it has not been actually exploited does not finally contradict such a con- 
clusion. The two patents are in the same hands, and with the machinery all 
built for making Shook it may be more economical to make it than to develop 
a trade upon Ruud. That would be a valid consideration, were Ruud's pat- 
ent dependent for its existence upon some exploitation, but not as things are. 
There is nothing in the record to contradict the opinion of Wadsworth that 
the Ruud patent is an improvement on anything that went before. It may be 
that Ellis is an improvement upon Ruud. 

A decree may pass upon claims 2, 3, and 5. No costs. 

Paul M. Goodrich, of New York City, and J. H. Roney, of Pitts- 
burgh, Pa., for appellants. 

S. T. Cameron, of Washington, D. C, J. C. Bradley, of Pittsburgh, 
Pa., and R. L. Scott, of New York City, for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 
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LACOMBE, Circuit Judge. The District Judge found that, al- 
though in this art invention has pressed close around Ruud's disclo- 
sures, he did set forth a specific combination of parts, which was novel 
and meritorious. The opinion has discussed the patent, tlie prior art, 
and tlie various questions presented at considerable length, and it seems 
unnecessary to repeat the discussion here; we are inclined to affirm 
on his opinion, without taking up in detail the criticisms of that opin- 
ion which are found in appellant's brief. Judge Hand may have made 
some errors in undertaking to paraphrase the respective contention 
of Shook and Ruud during their long controversy in the interference 
proceeding in the Patent Office. From the many opinions filed in 
that interference, however, and from the text of tlie several claims, it 
is manifest that such controversy was confined to the generic claims, 
claims broad enough to cover the specific devices of either party to the 
controversy. Shook was awarded priority for these generic claims; 
but it by no means follows that specific claims, which would infringe 
the generic claims, were not properly granted. for the specific improve- 
ments therein set forth. The authorities in the Patent Office found 
patentable invention in these specific claims of Ruud, although no one 
could embody them in a machine without infringing tlie broader claims 
of Shook. Judge Hand reached the same conclusion, and we see no 
reason to differ from him. 

The decision in the Third circuit in the suit brought under the Shook 
patent against defendant's structure does not affect the question here 
presented. The device of defendant was properly held to infringe 
the Shook claims, but the court did not have before it the question 
whether this device (defendant's) was or was not constructed so as 
to embody the narrow claims of the Ruud patent here in suit 

Infringement seems to us clear : patents which are not pioneers are 
nevertheless entitled to a reasonable range of equivalents. The change 
from a spring to a weight is such a common and well-recognized sub- 
stitute that it must be held an equivalent, unless the claim is specifically 
restricted by its language to a device which is moved by a spring — 
as are claims 1, 4, and 6, which Judge Hand held were not infringed. 

The decree is affirmed, with costs. 
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VICTOR TALKING MACH. CO. v. THOMAS A. RDISON. Inc. 

(Circuit Court of Appeals, Second Circuit, January 11, 1916.) 

No. 115. 

Patents C=»828 — ^Vauditt and Inhiinokmknt. 

The Johnson patents No. 814.788 and No. 1,000,550, for talking machine, 
construed, and held not infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Victor Talking Machine Company against 
Thomas A. Edison,* Incorporated. Decree for defendant, and com- 
plainant appeals. Affirmed. 

The following is the opinion of Learned Hand, District Judge: 

Patent 785,362 being withdrawn, I have only to consider patents 814,786 and 
1,060.550. The plaintiff urges that the "reorganized" machine infringes claims 
16, 23, and 37 of patent 814,786 and claims 39 and 42 of patent 1,060,550. 
Claim 23 of patent 814,786, if considered verbally, is clearly not applicable. 
The "bent pivoted tube'* is especially designed not *'to carry the sound box in 
substantial alignment with the tapering portion of said &rm." Therefore 
claim 23 may be disregarded at once, because, where so many claims are put 
into a patent, each element in a given claim must be supposed to be especial- 
ly necessary to the combination. In such a patent there is little room for lati- 
tude of interpretation. In claim 16 the term, "sound tube," used in the 
claim should be confined to the movable section, 29, which is called a "sound 
tube'* on page 2» lines 49, 50, 64, 70, and 93, and which is nsed in that sense in 
a number of the claims. The defendant has no "sound tube," because it has 
no such element as Johnson's disclosure; the whole organization of Its ma- 
chine being quite different and being derived from another part of the art — 
that is, from the solid horn art. 

If, however, that part of the solid horn which comes above the record be 
deemed the "sound tube," so that the defendant infringes, then the claim in 
my judgment presents no patentable novelty over the prior art. I shall as- 
sume for the moment, and until I take up claim 37 that the Clark patent, 
756,348, and the Lake patent, 1902, British, 785, show a sound tube with an 
end piece, to which the sound box is rigidly attached, but which itself moves 
freely upon two axes, vertical and horizontal. The proof of that I shall give 
later. If so, it was not patentable to give to the sound box that double mo- 
tion when annexed to a solid horn. Johnson's own patent, 785,363, which 
was in the office at the same time as the patent in suit, would have been a 
good reference otherwise upon this very point Moreover, Johnson's patent, 
634,944, shows the horn bent through 90 degrees to meet the sound box with a 
solid connection. Surely it was not invention to make the straight tube of 
Clark and Lake into a bent tube like Johnson, 634,914, or to vary the bend in- 
to a semicircle, as the defendant has done. In the patent in suit the Joint be- 
tween the sound tube and the semicircular part may well be patentable, but 
the defendant does not use it, or anything like it The bend in its tube is a 
twist in the solid metal, which puts the sound box in the same vertical plane 
with the horn, when the tube is in a straight line with the horn, but which has 
no functional significance. At least, I am not wiUing to attribute invention to 
that particular feature, and that is the only feature which is new. There- 
fore I think that claim 16 must be limited to the disclosure as shown, where 
there is a separated horn of which one part is a sound tube in the sense men- 
tioned in the patent 

Claim 37 contains an element described as "a hollow sound conducting arm 
movable in a plane parallel with" the record support. The phrase "sound 
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conducting arm," or **tabe/' is used in the patent interchangeably with '•sonnd 
tube" to mean the element, 29, distinct from the horn proper (page 2, lines 27, 
41), but it may be (page 1, line 18) that this use is not throughout as consist- 
ent as in the case of the **sound tube." However that may be as mere matter 
of terminology, the element must be limited to the organization disclosed, or 
it is invalid, because, if the element include the whole of a solid horn, as it 
must to cover the defendant's device, it is invalid under Clark, supra, and 
Lake, supra. Here there is a hollow sound conducting arm in the sense of a 
horn which moves parallel with the record. The sound box has a vertical 
movement about the horizontal pivot, i, which permits the box to move from or 
to the record independently of the horn, sufficiently to remove the stylus. 
However, the plaintiff urges that, as the Clark and Lake patents are clearly 
for a feed machine, the sound box cannot, therefore, move freely laterally 
across the record, as the defendant's does and as the plaintiffs does. That 
in all feed machines there must be some play, which permits a alight amount 
of accommodation to the grooves of the record, all agree. The whole phono- 
graph art shows this ; but it is urged vTith some plausibility that such slight 
accommodation as this should not be confounded with a deliberate adaptation 
for tracking through the guidance of the record alone. Hence it Is insisted 
that patents like Von Madaler, 1890, British, 23,497, and the MacDonald pat- 
ents, are not applical^le, and that there must be understood in the patent in 
suit a machine made like the original Berliner machine, where the stylus 
drifts freely in a lateral plane. 

The organization of Clark's machine leaves no doubt in my mind that a 
lateral movement was contemplated about the vertical pivot, /, within the 
sleeve, m, Figixres 5 and 9 show how this was to be done ; the pin, /, being 
that on the upper end. of which the guide arm, Z), was fastened. The dis- 
closure (page 1, lines 45-70) leaves no doubt as to the patentee's pui^Kises; 
the phrase "universal joint," line 60, being wholly unambiguous. Just how 
much play was permitted depended upon the relative lengths of m and k with- 
in the joint and of their difference in caliber, but the degree of motion Is not 
a patentable detail. The fact that the defendant's universal Joint is a ball 
and socket is irrelevant. 

Lake's patent, 1902, British, 785, illustrates precisely the same thing and 
quite as clearly, not, as the plaintiff thinks, confusedly. Thus the patentee 
says (page 5, lines 1-3) that the device ''permits a very slight motion in the 
horizontal direction to the tubes of the diaphragm as arranged in Figures 15 
and 16. This horizontal movement is just sufficient to permit the ball to fol- 
low smoothly the path of the spiral groove." All the defendant has done is to 
allow this play in a "horizontal direction" to be large enough **to permit the 
ball [stylus] to follow smoothly the path of the spiral groove." The fact that 
it allows the stylus to follow a spiral groove, which was of altogether dif- 
ferent threading from that which the feed was meant to accommodate, can- 
not have any bearing upon patentability. The means are shown, and all that 
need be done is to proportion the parts m and fc, so as to allow enough play 
to accommodate for whatever the total difference is between the feed and 
the record. No patent can reside in the mere size of these parts. Unless, 
therefore, claim 37 is limited to the disclosure, it will meet these two patents 
and it will be invalid. Therefore I find no infringement of patent 714,856. 

Patent 1,060,550 was in the office more than 10 years, and the claims in suit 
were interjected into the application after the patent had been once allowed, 
and after the defendant's machine had appeared upon the market. Just how 
it can happen that a patentee can hold an invention secreted for so long, and 
can then adapt it so as to cover the subsequent art, does not appear. The re- 
sult is, assuming that the claims do not constitute a new invention, that the 
patentee has got from 8 to 9 added years to his monopoly from the time when 
he would otherwise have been obliged to leave the art unhampered. To let 
him reserve his patent till the trade independently develops, and then to 
pounce upon it for a full term, would seem to violate the conditions upon 
which his grant depends, and to convert the system into a mere means of 
checking industry. This is especially true where, as here, a fundamental 
patent like the Berliner protected the whole Invention until 1912. The case 
certainly suggests a purpose to monopolize that invention still further by re- 



Digitized by 



Google 



YIOTOR TALKING MAGH. CO. T. THOMAS A. EDISON, INC. 1001 

serrlng In the Patent Office patents upon other almilar machines known long 
before. Whether this be true or not, the practice is so obviously mischieyous 
that the courts should discourage it as much as possible, as well as the prac- 
tice which permits 48 claims upon a simple and perfectly obvious machine 
like this. Such claims violate the very purpose of any claims at all, which is ' 
to define the forbidden field. In such a waste of abstract verbiage it is quite 
impossible to find any guide. It takes the scholastic ingenuity of a St. Thom- 
as with the patience of a yogi to decipher their meaning, as they stand. 

Claim 39 is certainly not infringed because the tapering sound amplifier has 
no ''free swinging movement" On the contrary, it is rigidly controlled dur- 
ing its operation by the feed mechanism. The disclosure is of a freely floating 
horn, and it is only a literal Reading of the claim which can cover any part of 
the "reorganized" machine but the little adjunct tube which carries the sound 
box, about which more in a moment If, however, we disregard the limitation 
of the claim, and consider it as covering the tapering portion, we find that 
portion anticipated by Jeffries, 1900, British, 16,897, Von Madaler, 1899, Brit- 
ish, 23,497, and Lake, supra, in all of which a tapering horn moves exactly as 
the tapering part of the defendant's horn moves in the "reorganized" machine 
and has a sound box which can be raised up and down into and out of co-opera- 
tion with the record. Therefore the claim cannot safely be allowed an ex- 
pansion which it would, as matter of interpretation, be absurd to permit; 
that is, to disregard the freely swinging movement If, on the other hand, 
one were to disregard the other element of the claim — L e,, the taper in the 
arm — and apply it to the adjunct tube, which swings freely, one would get no 
further than Lake, supra, which, as I have shown at length, has a free swing 
in all directions, dependent in amount upon the proportion of the elements, m 
and k. Therefore, even with a latitude of interpretation which would be 
wholly unwarranted in view of patent as a whole, the claim cannot be regard- 
ed as infringed. 

Claim 42 differs, in that the element of free swing is eliminated and the 
condition of parallel motion is substituted. This difference makes the claim 
more verbally applicable to the defendant's ''reorganized" machine than claim 
39, though here, too, the disclosure must be disregarded altogether. If, how- 
ever, the claim be interpreted to cover a feed control tapering horn, then Von 
Madaler, supra, and Lake, supra, at once become good references because the 
tapering part of the defendant's horn is under feed control like them. If, 
again, as in claim 39, the taper d the horn be disregarded, notwithstanding 
the words of the claim, and it apply to the adjunct tube, then Lake, supra is 
as good a reference as upon claim 39. The only change in consideration oi 
these two claims is that Jeffries supra, does not apply to claim 42. 

It hardly seems necessary to consider the defendant's '*normal" machine, 
except to note how far beyond any possible scope of the disclosure the plain- 
tiff is willing to press the literal interpretation of the claims. 

Blagden, 671,306, does not seem to me to be apposite to this patent, because 
the member which moves laterally parallel to the record is not the tapering 
horn. This patent is derived from the broken horn art, not from the solid 
horn. Edison's original patent does not seem to me very relevant either to 
claim 39 or 42. In all this art there was no room for any great pioneer in- 
vention in the mere relations of the horn to the sound box or its connections. 
The great invention was the floating of the stylus upon the face of the rec- 
ord, and that was Berliner's discovery. A mere glance at the defendant's 
machine shows that its original organizaticm proceeded upon wholly different 
lines. When the Berliner patent expired, I see no reason in law or morals 
why they should not have availed themselves of an attachment of the floating 
sound box type to play Berliner records in the Berliner fashion. They, with 
the rest of the world, were the beneflciaries of that disclosure. While the 
floating sound box was somewhat crudely devised by Berliner, the pregnant 
idea became public, and I cannot see how the defendant has borrowed any- 
thing from the plaintiff, except the semicircular twist in its tube. However, 
amid the wilderness of words I have tried to find and tread a path of logic, 
though the simpler way might have been to rest the case upon broader lines. 

The biU is dismissed, with costs. 
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Frederick A. Blount and Hector T. Fenton, both of Philadelphia, 
Pa., for appellant. 

Gifford & Bull, of New York City (J. E. Bull, of New York City, of 
counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. Decree affirmed, with costs, on opinion of the 
District Judge. 



TBLBSCOPB COT BED CO. y. GOLD MEDAL CAMP FURNITURE MFG. CO. 
(Circuit Court of Appeals, Second Circuit January U, 19ia) 

No. 92. 

1. Patents ^r=>328 — Validitt and Infringement — ^Foldino Cot. 

The Herman patent, No. 793,723, for a folding cot, was not anticipated 
and discloses Invention, the structure, although simple, having superior 
utlUty; also held infringed. 

2. Patents ^=3»253 — ^Infbingement. 

Infringement may be found, although the infringing device does not 
obtain the advantages of the patented invention to the fullest extent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. { 362; Dea Dig. 
<&=»253.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Telescope Cot Bed Company against the Gold 
Medal Camp Furniture Manufacturing Company. Decree for com- 
plainant, and defendant appeals. Affirmed. 

This cause comes here upon appeal from a decree finding validity 
and infringement of United States letters patent No. 793,723, issued 
July 4, 1905, to R. L. Herman for a folding cot 

Ahnon C. Kellogg, of New York City (E. H. Bottum and F. E. Den- 
nett, both of Milwaukee, Wis., of counsel), for appellant. 

Kenyon & Kenyon, of New York City (A. D. Kenyon, of New 
York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The patented structure is simple; 
it comprises a plurality of legs, which are connected in pairs by pivots, 
so that they can be closed to lie togetlier or open to stand like the let- 
ter X. These legs are disposed or arranged transversel}^ of the length 
of the cot, and the legs or horses are united lengthwise of the cot 
and on both sides of the cot by so-called braces, which are pivoted in 
pairs like the legs, so that they can be closed together or can be opened 
into the shape of the letter X. This construction provides a frame- 
work for a cot which can be either collapsed or opened in both the 

>^=:»For other cases see same topic A KEY-NUMBER In all Key-Numbered Digests & Indexes 
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transverse and the longitudinal direction of the cot. When opened^ 
two bars connected by a canvas sheet are superimposed, constituting 
the surface upon which a person may be supported. Each of the legs 
has a bracket pivoted on the leg and connected therewith adjacent to 
each end. Each bracket has a pin which projects uito a longitudinal 
slot provided at the end of the brace next to the bracket. These 
braces are slotted at both ends, so that the connection of slot, pin, and 
pivoted bracket is found at each end, forming a sort of hinge connec- 
tion. The slots in the braces rtm longitudinally for a proper distance 
through the braces. 
The specification says: 

"In addition to being readily folded my Improved cot presents the advantage 
that on account of the employment of slotted braces the legs A B will auto- 
matically spread in case the top should sag, so that the cot would always be 
in the proper serviceable condition. The use of the hinged brackets D also 
facilitates the movement of the braces both in the operative position of the de- 
vice and during the folding or opening of the same." 

The single claim in controversy is : 

"3. A folding cot comprising pivotally connected legs, brackets secured to 
said legs adjacent to their end to swing about axes parallel to the connecting 
pivots of the legs, pivotaUy connected braces each having a pin and slot con- 
nection at both ends and with said brackets, and a top carried by the legs." 

The advantage of the Herman cot as described in claim 3 is that it 
can be used on uneven ground, and so adjust itself that the top will 
be level, even though the cot is pitched upon rough ground frequently 
found in places selected for camps. This improvement is accomplished 
by connecting the different sets of legs and side braces by a pin and 
slot connection at both ends of each brace. This was a new feature 
as applied to cots, and constitutes the improvement of the Herman 
cot over those of the prior art. The Holge patent and the so-called 
** Yankee cot," which was a commercial modification of the Holge cot, 
are the best references, but neither of them had tliis particular feature. 

Undoubtedly the change from the enlarged holes in which the studs 
played in the Yankee cot to the pin and slot arrangements of the pat- 
ent, the slots running longitudinally of the braces, •with pin and slot 
at each end of each brace, does effect results which were not accom- 
plished by the old structure; it does allow the legs of any pair of 
legs to open and remain at a different angle from that of any other 
pair of legs. The utility of this tiew result is that, when there is 
stretching or sagging of the canvas top, it is compensated for by move- 
ment of the legs and braces ; it is also useful for the reason that, when 
the cots are used on rough or irregular ground, there is a like com- 
pensation effected, and each leg will touch the ground, which would 
not happen with an organization like the Yankee bed. It is quite true, 
as defendant contends, that the patentee in his specification says noth- 
ing of the utility of his device when the cot is placed on uneven 
ground; but he does expressly say that there is an advantage in the 
employment of his slotted braces, which "will automatically spread 
in case the top should sag, so that the cot would always be in the 
proper serviceable condition." That the patentee did not at the time 
of his application realize all the advantages which might result from 
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his device is unimportant. He made a change of structure which he 
carefully describes. He indicates what modification of operation re- 
sults from such change, and points out a useful purpose which it 
subserves. That is sufficient. 

[2] Infringement seems too clear for discussion. In the Herman 
cot the slots are in the braces and the pins are on the brackets con- 
nected to the legs. In defendant's cot the slots are in the brackets 
and the pins are on the braces. It is wholly immaterial on which parts 
of the combination the slots and pins are respectively located so long 
as they function alike in both structures; this they do because de- 
fendant's slots in the brackets are so located that the play of the pins 
therein is in the same direction as the length of the braces. The 
amount of this longitudinal play is slightly less in defendant's struc- 
ture because the slots are somewhat shorter, but they are long enough 
to secure a substantial longitudinal play. Infringement may be found, 
although the infringing device does not obtain the advantages of an 
invention to the fullest extent. 

The decree is affirmed, with costs. 



B. O. STAUDE MFG. CO. et al. v. LABOMBARDE et aL 

(District Court, D. New Hampshire. February 18, 1916.) 

No. 389. 

1. Patents ^=»313 — Suit for Infbinqement — Voluntabt Dismissai. — 

Gbounds fob Denial of Leave. 

Wliere, in a patent suit, there had been no hearing touching the merits, 
and though considerable expense had been incurred through the taking of 
testimony and the doing of other things, the evidence was not closed upon 
either side, no substantial rights had accrued to defendants which would 
warrant the denial to plaintiffs of leave to dismiss on proper terms. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. ^=»313.1 

2. Patents ^=»31&-^Suit fob Infbinqement — Voluntabt Dismissal — Condi- 

tions. 

Where, in a patent suit, plaintiffs had taken testimony under circum- 
stances compelling defendants to incur expense, and the case had proceed- 
ed beyond the point at which plaintiffs might dismiss as of right, and 
plaintiffs had instituted a proceeding in another jurisdiction, and had 
offered to stipulate into the record of that suit all the depositions taken 
on behalf of defendants, leave to dismiss should be conditioned ui)on 
substantial indemnity to defendants, and defendants should be indemni- 
fied, not only for taxable costs, but for incidental expenses, including coun- 
sel fees which would be lost in subsequent litigation. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. ^s»313.] 

In Equity. Suit by the E. G. Staude Manufacturing Company and 
others against Elie W. Labombarde and others. On motion by plain- 
tiffs for leave to dismiss. Motion granted conditionally. 

Nathan Heard, of Boston, Mass., for complainants. 
George A. Rockwell, of Boston, Mass., for defendants. 

4t=:9Por other canei — lame topic A XB7-NUMBBR In all Key -Numbered Digeste A Indezee 
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ALrDRICH, District Judge. There was a hearing in this case on 
December 30, 1915, under a motion to dismiss upon the ground that 
rule 57 (198 Fed. xxxiv, 115 C. C. A. xxxiv) operated to that end, 
because the case was not reinstated upon the trial calendar within a 
year from the entry of the order dropping the case from the calendar. 
The motion was denied, upon the ground that the rule should not, 
under the circumstances of this case, operate to that end. 

On January 10, 1916, the plaintiflfs filed a motion for leave to dis- 
miss without prejudice and subject to costs. This motion presents a 
question entirely independent of the one involved in the motion de- 
cided December 30, 1915. 

Obviously under this motion the plaintiffs rec(^[nize the idea that 
the case has proceeded beyond the point at which they may in their 
own right dismiss their bill, and this, of course, is so because several 
things have been done under the proceeding which they instituted 
against the defendants. The defendants resist the motion upon the 
ground that substantial rights have accrued to them under the pro- 
ceeding, and that they would be prejudiced by a dismissal at the 
present stage of the proceeding. 

Under the circumstances of this case, it manifestly is a matter of 
discretion whether the plaintiffs shall have leave to dismiss. There 
is a world full of decisions relating to the question as to a plaintiff's 
right to dismiss. I need not consider them all. The case of Pennsyl- 
vania Globe Gaslight v. Globe Gaslight Co. (C. C.) 121 Fed. 1015, 
was one in which Judge Colt goes over the ground with a full measure 
of care, and the case of Houghton v. Whitin Machine Works (C. C.) 
160 Fed. 227, is one in which Judge Lowell considers, not only the 
general aspects of the right of a plaintiff to dismiss, but the right as 
affected by the fact that the defendant is likely to be subjected to the 
hardships of another suit. 

The case of American Bell Telephone Co. v. Western Union Tel. 
Co., 69 Fed. 666, 16 C. C. A. 367, was one decided in the Circuit 
Court of Appeals in this circuit, and the opinion was by Judge Webb, 
who was a very able judge, and I must be governed here by the rule 
laid down in that case. Judge Webb, speaking for that court, says : 

"All the authorities recognize that in the progress of a suit a stage may be 
reached when the right of the complainant to end the cause by dismissing his 
bill ceases. With sufficient exactness, the decisive point may be said to be 
when the cause has proceeded so far as to give the defendant rights of which 
he would be deprived by aUowing the dismissal of the bill by the complainant 
on his motion." 

In that case the plaintiff was not allowed to dismiss his bill, be- 
cause there had been a hearing before a master, and because a draft 
of the master's findings had been submitted to counsel. Under such 
circumstances, it would be manifest injustice to a defendant that the 
plaintiff should withdraw. 

[1 ] In the case at bar there has been no hearing touching the merits, 
and although considerable expense has been incurred through taking 
testimony and doing other things, the evidence is not closed upon 
cither side. I see no ground, therefore, for saying that any substan- 
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tial rights have accrued to the defendant which would warrant me 
in saying that the plaintiffs should remain here and carry forward the 
litigation with reference to the patent or patents in question. 

Apparently the strongest case cited by the defendants in opposition 
to the plaintiffs' motion to dismiss is that of Hershberger et al. v. 
Blewett et ux. (C. C.) 55 Fed. 170; but an examination of that case 
shows that there had been a hearing there on demurrer and resulting 
interlocutory decrees practically deciding the controversy, and thus 
the case is quite outside the field in which the case under consider- 
ation rests. 

[2] It appears from the arguments and the papers in this case that 
the plaintiffs have instituted a proceeding in Chicago, putting in is- 
sue the same questions as those involved in the case here. I am sat- 
isfied that that was done upon the supposition that rule 57 would 
operate to dismiss the case pending in this jurisdiction. It also ap- 
pears from the papers before me that the plaintiffs offer to stipulate 
into the record of the Chicago suit all the depositions taken on behalf 
of the defendants in the New Hampshire suit, except the deposition 
of the expert. My conclusion is that the plaintiffs should have leave 
to dismiss the case pending in this jurisdiction, but that it should be 
upon substantial indemnity to the defendants. Where a plaintiff in- 
stitutes a legal proceeding for the purpose of establishing a right in 
a given jurisdiction, and goes forward and takes testimony under cir- 
cumstances which compel the defendant to incur expense, and where 
the case has proceeded beyond that point at which the plaintiff may 
dismiss the suit as of his own right, and where the plaintiff asks the 
court in its discretion to permit his withdrawal, if permission is given, 
it should be upon substantial indemnity to the defendant. The plain- 
tiff in this case concedes that, if he takes a dismissal under an exercise 
of discretion, it should be upon payment of costs. Under the circum- 
stances of this case, I think the defendant should be indemnified, not 
only for taxable costs, but for incidental expenses, including reasonable 
expense of counsel fees which would be lost in subsequent litigation. 
I say this without regard to what the practice has heretofore been on 
the subject. If it has not been the rule that a defendant, under such 
circumstances as exist in this case, should be indemnified for expenses 
to which he has been subjected through the act of the plaintiff, and 
which are lost to him through the act of the plaintiff, I think it should 
be. The plaintiffs having offered to stipulate into the Chicago suit 
the depositions taken in the suit pending here, it is something to be 
considered upon the question of indemnity. 

The matter of indemnity and the matter of costs is something that 
I cannot determine under the present hearing. Therefore I appoint 
Burns P. Hodgman commissioner to tax the costs and to ascertain 
the incidental expenses to which the defendants have been subjected 
by reason of the pendency of this case which will be lost to them in 
the new suit. The commissioner will not take into account the dif- 
ference in the expense of trying the case here and in Chicago, but will 
tax costs and ascertain the expense to which the defendants have been 
subjected here, and which will be lost to them by reason of the dis- 
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missal of. this case. It may be that all that has been done here by 
way of defense may be available to the defendants in the Chicago 
suit, and it may be that a part or all of it may be lost to them. That 
is something which I cannot say, and is something which the commis- 
sioner will ascertain. When such facts are reported to me, I will enter 
an order allowing the plaintiffs to elect whether they will take a dis- 
missal or not 



EVANS V. ASSOCIATED AUTOMATIC SPRINKLER CO. 

(District Court, B. D. Pennsylvania. February 21, 1916.) 

No. 1431. 

Patents ^=»62 — Pbbsons Entitled to Patent — ^Evidkncb ab to Obioinalttt 
AND Pbiobitt. 

In a suit Involving the question of priority of Invention between par- 
ties, each of whom had applied for letters patent, and neither of whom 
had failed In due diligence, evidence held to show that defendant's assign- 
or, who first applied for a patent, was also the first to conceive the inven- 
tion, and was the original or first Inventor of the device described. 

[Ed. Note.— -For other cases, see Patents, Cent. Dig. { 78; Dec. Dig. 
«=>02.J 

In Equity. Suit by Powell Evans against the Associated Automatic 
Sprinkler Company. On trial hearing on bill, answer, and proofs. 
Bill dismissed. 

Howson & Howson, of Philadelphia, Pa., for plaintiff. 
Fenton & Blount, of Philadelphia, Pa., for defendant 

DICKINSON, District Judge. Since the trial of the case, and 
within the time allowed for the submission of paper books, the plain- 
tiif asked leave to submit what is really after-discovered evidence. 
The testimony involved in the application was, by agreement, taken in 
the form of a mixture of affidavits and depositions, and was, by stip- 
ulation, added to the stenographer's notes ; the testimony and evidence 
to be considered as part of the testimony and evidence taken and sub- 
mitted in the cause. The decision of the case turns wholly upon a 
question of fact. The law of the case is settled, and has been so thor- 
oughly considered and fully discussed in decided cases that nothing 
more is called for than reference to the case of Christie v. Seybold, 
55 Fed. 69, 5 C. C. A. 33. 

The trial and the argument were so conducted and so marked with 
the spirit of fairness, and the ability which always accompanies it, 
that we do not feel called upon to do more than to state the conclu- 
sions reached. The question is one of priority of invention. Tracing 
back the path which each inventor has trod, in order to find his start- 
ing time, we find two significant marks which have been made. Row- 
ley, the defendant's assignor, filed his application for letters patent 
May 22, 1913. The plaintiff did not file his application until March 
13, 1914. In consequence of this Rowley is to be found the first in- 
ventor, unless and until further evidence appears. No other mark 

^=:>For other cases see same topic ft KEY-NUMBER In all Key-Numbered Pigesta ft Indexes 
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which either party has made is established by such evidence as that 
the mind can rest upon it as a certainty. Whatever other facts are 
found must be found by the aid of the rule of a fair preponderance 
of the evidence. This observation must be qualified by the statement 
that it is clear that both Rowley and Evans conceived the general 
thought of this invention, and each with due diligence perfected it 
and reduced the invention to practice. It is to be further qualified in 
the respect that other indisputable marks of progress in perfecting 
their respective inventions were made, although at such times as not 
to aid us in our search for the first inventor. So far as affects this 
case, then, we have certain knowledge only of the two facts — ^that each 
of the claimants invented this sprinkler, and that Rowley was a year 
ahead in filing his application. 

In considering those features of the case which call for a weighing 
of the evidence, this further observation may be made. The experience 
of all attests the fact that testimony of when a conception first arose 
in the mind is unreliable. This is aside from any ethical considera- 
tions. The most common of remarks heard when one first examines 
an invention pertaining to something in which the examiner is inter- 
ested is: 

*'That idea is old. I had that in mind years ago, and had always intended 
to work it out" 

The truth is that, although the party did have some such general 
idea in mind, if he had attempted to produce a concrete embodiment 
of it, the idea would have disappeared. This is another very common 
experience. If one is at work upon a problem of any difficulty or com- 
plexity, time and again he has what he thinks is a complete conception 
of how to work it out. When he attempts a practical test of his 
idea, even by the simple method of formulating a description of it 
in words, it breaks down somewhere, because not complete. The only 
evidence which will fix a date is something done. With this in mind, 
the fair weight of the evidence inclines the balance of the judgment 
toward these conclusions: 

Evans conceived his invention not before November 21, 1912. He 
does not lay claim to an earlier date. Rowley conceived his not later 
than November 6th or 28th. He makes claim to a date which goes 
back as far as 1905. With no thought of questioning the honesty of 
his belief in the correctness of tlie earlier date, there is no evidence 
from which we could find it as the date of his invention. We are sat- 
isfied, however, and so find, that he was before the plaintifiF in the 
general thought of finding what they each afterwards found, and was 
first to work upon it. We are further satisfied, and so find, that he 
had so far progressed in accomplishing the task he had set himself 
that he was, at the time he entered defendant's employ, confident of 
his ability to produce this sprinkler, and sure of how he would make 
it. Because of his previous work upon the problem he was able in a 
few days to produce links in proof of his statement of his ability to 
do so. The design of the plaintiff was reduced definitely to practice 
on January 15, 1913. This is the date he himself fixed. The date of 
reduction to practice by Rowley cannot be fixed with equal positive- 
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ness. The fair weight of the evidence would place it at a date not 
later than December 25, 1912. No charge is made that either failed 
in due diligence of prosecution. 

The finding would follow that Rowley was, and Evans was not, the 
original and first inventor of the invention in controversy, within the 
meaning of the patent laws. This finding has some confirmation in this 
thought : Had matters taken the usual and to be expected course, let- 
ters patent would have issued to Rowley, if acted upon before the 
Evans application was filed. If the patent had so issued, the evidence 
of prior invention by Evans would not have filled the measure of proof 
required to have overcome the prima facie priority of invention which 
the grant of letters patent would have imported. This is not, how- 
ever, the measure required of the plaintiff under the conditions of the 
present trial. The case is to be disposed of upon a comparison of 
the fair weight of the evidence on the one side and the other. Coun- 
sel concede this to be the proper measure to apply. There is, in con- 
sequence, no occasion to prolong this opinion by any discussion of its. 
proper application. Had the proofs in the cause stayed in the condi- 
tion they were when the trial rested, we think the scales of evidence 
would incline toward the finding that the Rowley invention, in con- 
ception, was not later than November 6, 1912. 

The judgment of the correctness of this date is shaken by the after- 
discovered evidence, and much plausibility is given to the argument 
in favor of the inference that the correct date is November 28th. The 
comparison in the first instance is between November 6th and Novem- 
ber 21st. In the second instance it is between November 28th and 
21st. The reading of the scale thus becomes as close as the dates. 
We still feel, however, that the inclination of the balance is toward 
the priority of the Rowley invention. The incline starts with the 
fact, already noted, that Rowley was the first to give his thoughts 
to the invention. He was also the first to think he had worked out 
the problem. The weight of the evidence would seem to be (although 
here is the crucial point where room for doubt exists) that he was 
the first to test the completeness of his conception by the production 
of an embodiment of his inventive idea in the form of a link, the 
effectiveness of which could be itself tested. The fact could quite 
confidently be found that Rowley believed, before he entered the em- 
ploy of defendant, in his ability to produce his improved sprinkler. 
It is further clear that he at once employed himself at this task and 
promptly justified himself by the results. He fixes the date of this 
accomplishment as not later than November 6th, because it was shortly 
after he entered defendant's employ. This date he fixed as Novem- 
ber 2d. He is corroborated both as to fact and date by Mr. Lewis. 
Rowley, at the time of his employment, disclosed his confidence in 
his ability to devise the desired link. He exhibited to Mr. Lewis 
what he had accomplished. Mr. Lewis in turn disclosed the invention 
to his brother in New York on two occasions. The first he fixes as- 
election day, and the second as Thanksgiving Day, November 28th. 
This bears out the date of November 6th. 

The existence of the device as one under test on December 25, 1912,. 
229 F.— 64 
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is fairly well established. This is promptly followed by the applica- 
tion for letters patent on May 22, 1913. The evidence thus weighed 
would justify the inference of the priority of the Rowley invention. 
The real strain of the Rowley claim is between the dates of Novem- 
ber 6th and November 28th, and to establish the earlier date. The 
real strain of the Evans claim is on the date of November 21st. The 
race is thus seen to be a close one, because Evans claims to be ahead 
only in the conception of his invention, and as to that by the margin 
of seven days. Pursuing the suggested figure of speech, Evans can be 
declared the winner only by its being decided that the lap which he 
claims to have finished on November 21st was finished at that time, 
and that Rowley did not reach the same goal until November 28th. 
The argument in favor of this claim we have characterized as plausi- 
ble. It is more. It is forceful. It is that Rowley is mistaken in the 
date of his employment by the defendant. He left his former em- 
ployer, the International Company, not on November 6th, as he sup- 
posed, but on November 8th. The weight of the evidence strongly 
favors this. It follows that Lewis could not have shown the Rowley 
link on November 6th, but the real date was November 28th. 

The argument, however, lacks full convincing power in this: It 
pushes the Rowley evidence from November 6th, but not to a later 
date than November 13th. It changes the conclusion to be drawn 
from the Lewis testimony that his conversations with Rowley were 
before Rowley came to work, and that it was on his second, and not 
his first, visit to New York he showed the tested link to his brother. 
In short, it somewhat weakens, but it does not overcome, the evidence 
that Rowley was ahead of Evans in first conception, as he undoubtedly 
was in every other accompaniment of the invention. The evidence 
that Rowley was ahead of November 21st remains quite as strong 
as that Evans had fully conceived his invention on that date. It 
is clear that experimental shopwork was done in the way of develop- 
ing the Evans idea on that date. It is clear that a sketch of what 
Evans then wanted done was at that time given to the man in charge 
of the work. It could readily be found that the paper on which the 
sketch was made is the paper produced. It could not be found, with 
any satisfying degree of belief, that the sketch then shown is the 
sketch now shown on the paper. This uncertainty (indeed, the infer- 
ence otlierwise) is due to the fact that the experiment was continued 
and the inventive idea was being progressively developed to a much 
later date, and that when some time afterwards Evans himself came 
to date his sketch, he dated it January, 1913. This, of course, may 
have been an error; but the justifiable inference is that, with all the 
evidence before him then which we have before us now (except the 
evidence of the Rowley invention), Evans himself did not feel justified 
in placing the birthday of his completed idea before January, 1913. 

The evidential value of this is as a declaration by him. The evi- 
dential force lies in the answer to tliis question. If he then could not 
give an earlier date than January, 1913, how can we now find the 
date was November 21st? The conclusion reached is that Evans can- 
not maintain his claim of right to this invention, because we are not 
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able to find that he was the original or first inventor of the device de- 
scribed in the patent in suit, but, on the contrary, do find that Rowley 
was such first inventor. 

The bill of complaint is accordingly dismissed, with costs to de- 
fendant 



STEELE V. HALLIGAN. 

(District Court, W. D. Washington, S. D. February 7, 1916.) 

No. 1938. 

1. ReuovaI/ of Causes ^=^19 — Causes Removable — Causes Abibino Under 

Laws of United States. 

Act March 3, 1891, c 529, § 2, 26 Stat. 839 (Comp. St, 1913, { 10553), 
makes an appropriation for the fitting of workshops for the employment of 
prisoners, and provides that convicts shall be employed exclusively in the 
manufacture of supplies for the government, and shall not be worked 
outside the prison inclosure. Section 4 (section 10555) provides that the 
control of prisons is vested in the Attorney General, who shall have power 
to appoint a warden and other oflScers. Held, that an action by a prison- 
er In a United States penitentiary against the warden for negligently 
putting him to work beneath a bank of loose earth, which fell upon and 
injured him, was one arising under the laws of tl:^ United States, and 
removable to a federal court, where the accident and the injury occurred 
within the limits of the penitentiary and on land used exclusively for such 
penitentiary. 

[£d. Note. — For other cases, see Removal of Causes* Cent. Dig. §§ 37-46, 
48, 52, 53 ; Dec Dig. <S=»19.] 

2. Behoval or Causes <es»l&--CAusES Removable — Causes Abisino Unde& 

Laws of United States. 

Const U. S. art 1, § 8, subsec. 17, provides that Congress shall have 
power to exercise exclusive legislation over all places purchased by the 
consent of the Legislature of the state in which they shall be for the 
erection of needful building& Const. Wash, art 25, provides that the 
consent of the state is thereby given to the exercise by Congress of 
exclusive legislation over land held for needful buildings, and that civil 
process issued under the authority of the state may be served and exe- 
cuted thereon. Rem. & Bal. Code Wash. § 6853, gives the consent of the 
state to the acquisition of property for needful buildings, etc., and cedes 
jurisdiction over it, and provides as to the service of process. Held that, 
while municipal laws regulating private rights will. If not in conflict with 
the law of the new sovereignty or the purpose for which the land is ac- 
quired, be in force in territory ceded to the United States by a state until 
changed by the United States, the law^s of the state, upon such cession, 
become laws of the new sovereignty, and the laws of negligence in force 
in territory in Washington acquired for a United States penitentiary were 
laws of the United States, so -that an action for negligence was removable 
to a federal court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 37-46, 
48^ 52, 53; Dec. Dig. <S=»19,] 

8. United States ^=»3 — ^Acquisition of Land fob Publio Pubposes — Pbe- 
sumftions. 

As cession of jurisdiction by a state to the United States over land for 
a United States penitentiary was for the benefit of the state and the 
nation, it will be presumed that the government made a record of the 

^=s>For other cases see same topic & KET-NUMBER in aU Koy-Numbered Digests & Indexes 



Digitized by 



iy Google. 



1012 229 FEDERAL REPORTER 

land acquired by It in the land records of tbe state, as required by the law 
of the state autiiorlzing it to acquire such land. 

[Ed. Note. — For other cases, see United States, Cent Dig. | 8; Dec 
Dig. <&=>3.] 

4. United States ^=>8 — United States Courts — Tebbitobial Jubisdictiok — 

Following Politioal Branch or Government. 

Where the executive department of the government had long been im- 
prisoning offenders against the federal laws in a penitentiary on land ac- 
quired by the United States within a state, and the expense had for 
years been defrayed by appropriations regularly made by Congress, the 
judicial branch of the government will follow the political branch and 
hold its Jurisdiction to cover the whole tract 

[Ed. Note.— For other cases, see United States, Cent. Dig. | 3; Dec. 
Dig. <g=p3.] 

5. United States ^=»3 — ^Authority Over Places AcQuisasD Within the 

States for Public Purposes. 

The federal Jurisdiction resulting from the cession by a state of juris- 
diction over land acquired by the government, under Const art 1, { 8, 
subsec. 17, is exclusive of state authority and completely ousts the state's 
Jurisdiction; a provision in the act of cession as to service of process, 
not retaining a concurrent Jurisdiction, but merely being intended to 
prevent the lands becoming a sanctuary for fugitives from Justice. 

[Ed. Note.— -For other cases, see United States, Cent Dig. f 3; Dec, 
Dig. <&=>3.] 

6. United States ^=»3 — ^Authobitt Over Places Acquibbd Within the 

States for Public Purposes. 

Legislative cession of Jurisdiction to the United States over land ac- 
quired for governmental purposes after the purchase thereof has the 
same effect as if made before purchase. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 3; Dec. 
Dig. <$=»3.] 

7. United States ^s»8 — Authobitt Over Places Acquired Within thb 

States fob Public Purposes. 

The cession by a state of Jurisdiction over land acquired by the United 
States for governmental purposes includes Judicial as well as legislative 
Jurisdiction. 

[Ed. Note. — For other cases, see United States, Cent Dig. | 8; Dec. 
Dig. <&=>3.] 

8. United States ^=>3 — Statutory Provisions — ^Adoption of Statutes or 

Another Jurisdiction. 

Rev. St § 5391, as re-enacted in 1S98 (Act July 7, 1898. c. 576, J 2, 30 
Stat. 717 [Comp. St 1913, § 10462]), provides that, if any offense be com- 
mitted in any place ceded to and under the Jurisdiction of the United 
States, which offense is not prohibited, or the punishment for which is 
»not specially provided, by any law of the United States, such offense shall 
receive the same punishment as the laws of the state "now in force" pro- 
vide for the like offense when committed within the Jurisdiction of such 
state. Held, that this only applies to state laws in effect at the time 
of the enactment of the act of 1898. 

[Ed. Note. — For other cases, see United States, Cent Dig. | &; Dec 
Dig. <g=>3.] 

9. United States ^=»3 — Authority Over Places Acquired Within th« 

States foe Public Purposes. 

The municipal law of a state regulating dvil rights, which is continued 
in effect after the cession of land by the state to the United States, is the 
law in effect at the time of the cession. 

[Ed. Note. — ^For other cases, see United States, Cent Dig. { 3; Dec 
Dig. <S=»3.] 

^=»For other cases see same topic ft KEY-NUMBER in aU Key-Numbered DlgesU ft Indexes 
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10. Removal of CAxrsES «s>25 — Showing Right to Rehovs— Burden. 

The role that, before a cause is removable, plaintiff's statement of his 
own cause of action must show that it Is based on the laws or Constitu- 
tion of the United States, is not applicable to laws depending for their 
effect upon the territorial jurisdiction, as in the case of reservations, or 
sites purchased for federal purposes and uses, and In such cases, the 
federal Jurisdiction being general and that of the state exceptional, the 
state's jurisdiction, rather than that of the federal courts. Is to be special- 
ly shown. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §( 58, 
69 ; Dec Dig. «=»25.] 

At Law. Action by John H. Steele against O. P. Halligan. On 
motion to remand. Motion denied. 

Griffin & Griffin, of Seattle, Wash., for plaintiff. 
George P. Fishbume, Asst U. S. Atty., of Tacoma, Wash., for de 
fendant. 

CUSHMAN, District Judge. [1] Plaintiff moves that the cause be 
remanded to the state court. By the complaint he seeks to recover 
damages in excess of $3,000 for defendant's alleged negligence, and 
states as a cause of action : 

**That at all times hereinafter named the plaintiff was a prisoner confined 
in the United States penitentiary at McNeil's Island, and that the defendant, 
O. P. HaUigan, at all times hereinafter named was the warden of the United 
States penitentiary at McNeil's Island, in charge of the inmates and of the 
maintenance and control of all of the Inmates confined therein, including 
the plaintiff, John H. Steele. 

'*That * * * the plaintiff was negligently and carelessly placed to work, 
by and through the direction of the defendant, beneath a steep bank of from 
25 to 80 feet in height of sliding loose strata ot sand, gravel, and earth, and 
* * * without any fault or negligence of the plaintiff, the said bank under 
which the plaintiff was working caved, gave way, and fell upon the plaintiff, 
greatly injuring and damaging the plaintifT. • * • 

"That all of the injuries and damages sustained by the plaintiff were wholly 
caused by and due to the negUgent careless acts and omissions of the defend- 
ant in negligently and carelessly placing the plaintiff to work under guard and 
underneath a bank of loose sliding clay, gravel, and earth." 

The petition for removal to this court alleges : 

"That the alleged accident and injury to plaintiff, as described In his com- 
plaint, occurred at the United States penitentiary, within the limits of the 
same, and on land and property used exclusively for a United States peni- 
tentiary, and exclusively within the Jurisdiction of the United States and of 
the United States courts." 

It clearly appears from the complaint that the defendant, the war- 
den, is charged with negligently discharging the duty imposed upon 
him by law and the judgment of the court committing the plaintiff to 
his care and custody. It would appear to need no citation of authority 
to show that such suit is one arising under the laws of the United 
States. Bachrack v. Norton, 132 U. S. 337, 10 Sup. Ct. 106, 33 L. 
Ed. 377; Feibehnan v. Packard, 109 U. S. 421, 3 Sup. Ct. 289, 27 
L. Ed. 984; Sonnentheil v. Moerlein Brewing Co., 172 U. S. 401, 19 
tSup. Ct. 233, 43 L. Ed. 492; Bryant Bros. Co. v. Robinson, 149 Fed. 

-j^r^vnr other cases see same topic A KET-NUMBER In all Key-Numbered Digests ft Indexes 
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321, 79 C. [C. A. 259; In re Dunn, 212 U. S. 374, 29 Sup. Ct 299, 
53 L. Ed. 558; Pacific R. R. Removal Cases, 115 U. S. 1, 5 Sup. Ct. 
1113, 29 L. Ed. 319; Caha v. U. S., 152 U. S. 211, 14 Sup. Ct. 513, 
38 L. Ed. 415; Cosmos Exploration Co. v. Gray Eagle Iron Co., 190 
U. S. 301, 23 Sup. Ct. 692, 47 L. Ed. 1064. The acts of Congress af- 
fecting federal prisons are set out in volume 6, Federal Statutes An- 
notated, pages 23 to 47. Sections 2 and 4 of the act of March 3, 1891 
(26 Stat, at Large, 839, c. 529), provide : 

"That the sum of one hundred thousand dollars Is further appropriated, to 
be expended under the direction of the Attorney General, in the fitting of 
workshops for the employment of the prisoners: Provided, however, that the 
convicts be employed exclusively in the manufacture of such supplies for the 
government as can be manufactured without the use of machinery, and the 
prisoners shall not be worked outside the prison inclosure. • * • 

"That the control and management of said prisons be vested in the Attorney 
General, who shall have power to appoint a superintendent, assistant superin- 
tendent, warden, keeper, and all other officers necessary for the safe-keeping, 
care, protection, and discipline of such United States prisoners. He shall 
also have authority to promulgate such rules for the government of the offi- 
cials of said prisons and prisoners as he may deem proper and necessary." 
Vol. 6, Fed. St. Ann. p. 25, Comp. St. 1913, §§ 10553, 10565. 

[2] Counsel for plaintiff contends that, while the cause may be 
affected by laws of the United States, it is controlled, and therefore 
arises, under the municipal law — the general law of negligence, and 
does not arise under the laws of the United States, as required by chap- 
ter 2, section 24, of the Judicial Code (Act March 3, 1911, c. 231, 36 
Stat. 1091 [Comp. St. 1913, § 991]). Carson v. Dunham, 121 U. 
S. 421, 7 Sup. Ct. 1030, 30 L. Ed. 992; Starin v. N. Y.. 115 U. S. 
248, 6 Sup. Ct. 28, 29 L. Ed. 388; Wichita Nat. Bank v. Smith, 
72 Fed. 568, 19 C. C. A. 42; McFadden v. Robinson (C. C.) 22 Fed. 
10; Foster Fed. Prac. (4th Ed.) vol. 1, § 17, pp. 116 and 147. It is 
necessary to consider whether this assumption is correct and leads 
to a different conclusion than that already indicated. 

The Constitution of the United States (article 1, section 8, subsec- 
tion 17) provides: 

**The Congress shall have power: • • • To exercise exclusive legisla- 
tion in all cases whatsoever, over such district (not exceeding ten miles square) 
as uiuy, by cession of particular states, and the acceptance of Congress, become 
the seat of the government of the United States, and to exercise like authority 
over all places purchased by the consent of the I^egislature of the state in 
which the same shall be, for the erection of forts, magazines, arsenals, dock- 
yards, and other needful buildings." 

The Constitution of the state of Washington, adopted October 1, 
1889, provides: 

"The consent of the state of Washington is hereby given to the exercise by 
the Congress of the United States of exclusive legislation In all cases what- 
soever over such tract or parcels of land as are now held or reserved by the 
government of the United States for the purpose of erecting or maintaining 
thereon forts, magazines, arsenals, dockyards, lighthouses, and other needful 
buildings, in accordance with the provisions of the seventeenth paragraph of 
the eighth section of the first article of the Constitution of the United States: 
Provided, that a sufficient description by metes and bounds, and an accurate 
plat or map of each such tract or parcel of land be filed in the proper office 
of record in the county in which the same is situated, together with copies of 
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the orders, deeds, patents, or other eyidences in writing of the title of the 
United States: And provided, that all civil process Issued from the courts of 
this state, and such criminal process as may issue under the authority of this 
state, against any person charged with crime in cases arising outside of such 
reservations, may be served and executed thereon in the same mode and man- 
ner and by the same officers as if the consent herein given had not been made.'' 
Article 25. 

Section 6853 of Remington & Ballinger's Code provides : 

"The consent of the state of Washington be and the same is hereby given 
to the acquisition by purchase or by condemnation, under the laws of this 
state relating to the appropriation of private property to public uses, by the 
United States of America, or under the authority of the same, of any tract, 
piece, or parcel of land, from any individual or Individuals, bodies politic or 
corporate, within the boundaries or limits of this state, for the sites of locks, 
dams, piers, breakwaters, keepers' dwellings, and other necessary structures 
and purposes required in the improvement of the rivers and harbors of this 
state, or bordering thereon, or for the sites of forts, magazines, arsenals, 
docks, navy yards, naval stations, or other needful buildings authorized by any 
act of Congress, and all deeds, conveyances of title papers for the same shall 
be recorded as in other cases, upon the land reoords of the county in which 
the land so acquired may lie, and in like manner may be recorded a sufficient 
description by metes and bounds, courses and distances, of any tract or 
tracts, legal divisions or subdivisions of any public land belon^ng to the 
United States which may be set apart by the general government for any or 
either of the purposes before mentioned by an order, patent, or other official 
document or papers describing such land ; the consent herein and hereby given 
being in accordance with the seventeenth clause of the eighth section of the 
first article of the Constitution of the United States, and with the acts of Con- 
gress in sudi cases made and provided ; and the jurisdiction of this state is 
hereby ceded to the United States of America over all such land or lands as 
may have been or may be hereafter acquired by purchase or by condemnation, 
or set apart by the general government for any or either of the purposes before 
mentioned: Provided, that this state shall retain a concurrent jurisdiction with 
the United States in and over all tracts so acquired or set apart as aforesaid, 
so far as that all civil and criminal process that may issue under the authority 
of this state against any person or persons charged with crimes committed, or 
for any cause of action or suit accruing toith>out the hounds of any such tract, 
may be executed therein, in the same manner and with like effect as though 
this assent and cession had not been granted." 

[3] Whether the state has any power to impose, as a condition sub- 
sequent, the obligation upon the United States of making a record of 
the land acquired in an office of the state, it is not necessary to decide, 
as it will be presumed that such record was made, the cession being 
for the benefit of the state and the nation. Ft. Leavenworth R. R. 
Co. V. Lowe, il4 U. S. 525 at 528, 5 Sup. Ct. 995, 29 L. Ed. 264. The 
original prison site was purchased and the prison erected while the 
state of Washington was still a territory, in pursuance of Act Jan. 
22, 1867, c. 9, 14 Stat, at L. 377. After the state of Washington was 
admitted, additional land was acquired and buildings were erected pur- 
suant to Act March 3, 1903, c. 1007, 32 Stat, at L. 1144. 

[4] The executive is and has long been carrying into effect the 
process of the courts, by imprisoning offenders against the federal laws 
in this prison, the expense of which has, for many years, been defrayed 
by appropriations regularly made by Congress. The judicial branch 
of the government will follow the political and hold its jurisdiction to 
cover the whole tract, as its character and the purpose of its occupa- 
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tion are fixed by congressional act. Benson v. U. S., 146 U. S. 325, 
at 331, 13 Sup. Ct. 60, 36 L. Ed. 991. The complaint avers that the 
defendant negligently put the plaintiff to work under guard, and the 
petition for removal alleges : 

"That the alleged accident and Injury to plaintlflP as described In his com- 
plaint occurred at the United States penitentiary within the Umits of the same 
and on land and property used exclusively for a United States penitentiary 
and exclusively within the jurisdiction of the United States and of the United 
States courts." 

The foregoing shows that the act of the defendant, on account of 
which he is sued, is one directly imposed on him in the course of car- 
rying out the governmental purpose for which the land was piu-chased 
as a prison site. It is strongly indicated in both Ft. Leavenworth R. 
R. Co. V. Lowe, 114 U. S. 525, 5 Sup. Ct. 995, 29 L. Ed. 264, and 
Chicago & P. R. R. Co. v. McGlinn, 1I4 U. S. 542, 5 Sup. Ct. 1005, 
29 L. Ed. 270, that in such matters the state's cession of jurisdiction 
is not necessary; that, in matters concerning the performance of a 
federal function, exclusive jurisdiction is in tlie national government 
without any cession or special consent on the part of the state. In 
the McGlinn Case it was said : 

"This point was involved in the case of Ft Leavenworth Railroad v. Lowe, 
114 U. S. 525, 5 Sup. Ct. 905, 29 L. Ed. 264. We there held that a building 
on a tract of land owned by the United States used as a fort, or for other 
public purposes of the federal government, is exempted, as an instrumentality 
of the government, from any such control or interference by the State as 
will defeat or embarrass its effective use for those purposes. But, in order 
that the United States may possess exclusive legislative power over the 
tract, except as may be necessary to the use of the building thereon as such 
instrumentality, they must have acquired the tract by purchase, with the 
consent of the state. This is the only mode prescribed by the federal Consti- 
tution for their acquisition of exclusive legislative power over it. When such 
legislative power is acquired in any other way, as by an express act ceding lt» 
its cession may be accompanied with any conditions not Inconsistent with the 
effective use of the property for the public purposes intended." 114 U. 8. 545, 
546, 5 Sup. Ct. 1006 [29 L. Ed. 270]. 

[5] The federal jurisdiction resulting from such cession is exclusive 
of all state authority. 

*'This follows from the declaration of the Constitution that Congress shall 
have 'like authority' over such places as it has over the district which is the 
seat of government; that is, the power of 'exclusive legislation in aU cases 
whatsoever.' Broader or clearer language could not be used to exclude all 
other authority than that of Congress, and that no other authority can be ex- 
ercised over them has been the uniform opinion of federal and state tribunals^ 
and of the Attorneys General." Ft. Leavenworth R. B. Co. v. Lowe, 114 U. S. 
525, at 532, 5 Sup. Ct. 995, at 999, 29 L. Ed. 264. 

The state's jurisdiction is completely ousted. U. S. v. Cornell, Fed. 
Cas. No. 14,867. 

[6] Legislative cession of jurisdiction after purchase has the same" 
effect as if made before purchase. U. S. v. Tucker (C. C.) 122 Fed. 
518. The object of this provision (as to service of process, in the 
act of cession) is not to retain a concurrent jurisdiction, but to prevent 
the lands held by the United States for governmental purposes becom- 
ing a sanctuary for fugitives from justice on account of acts done 
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within the acknowledged jurisdiction of the state. Ft. Leavenworth 
R. R. Co. V. Lowe, 114 U. S. 525, at 533, 5 Sup. Ct. 995, 29 L. Ed. 
264; U. S. V. Cornell, Fed. Cas. No. 14,867. The state and the United 
States may deal with each other in any way they deem best to carry 
out the purposes of the Constitution. Ft. Leavenworth R. R, Co. v. 
Lowe, 114 U. S. 525, at 541, 5 Sup. Ct. 995, 29 L. Ed. 264; Benson 
V. U. S., 146 U. S. 325, at 330, 13 Sup. Ct. 60, 36 .L. Ed. 994. 

"WhUe Congress has enacted a complete criminal code in relation to crimes 
committed within places within which it has exclusive Jurisdiction and on the 
high seas, it has provided no laws for the government in civil matters of the 
inhabitants of forts, arsenals, magazines, and dockyards. These places, when 
acquired in the manner defined hy the clause of the national Constitution just 
quoted (article 1, | 8) are without laws in civil matters, except such general 
laws as may have been in force, respectively, in the states from which the 
United States derived them at the time of acquisition. * * * It [the Su- 
preme Court] held specially that where laws thus left in force after the dates 
of cession reserved in one case a right of taxing certain property on the 
lands of the United States, and in the other case the right to recover damages 
for certain acts of negligence committed on such lands, such provisions of law 
could be enforced at any time after the cession." Crook, Homer & Co. v. Old 
Point Comfort Hotel (C. C.) 64 Fed. 604, 607. 

[7T The cession by the state includes judicial as well as legislative 
jurisdiction. In re Ladd (C. C.) 74 Fed. 31. While the criminal laws 
of the state have been held to have no force after the cession within 
the territory ceded, unless adopted by legislative enactment of the 
new sovereignty (In re Ladd [C. C] 74 Fed. 31, at 40), municipal 
laws, regulating private rights, will, if not in conflict with the law 
of the new sovereignty, or the purpose for which the land is acquired, 
do so, until changed by enactment of the new sovereignty. Chicago & 
P. R. R. Co. V. McGlinn, 114 U. S. 542, 5 Sup. Ct. 1005, 29 L. Ed. 
270. 

"With respect to other laws affecting the possession, use, and transfer of 
property, and designed to secure good order and peace in the community, and 
promote its health and prosperity, which are strictly of a municipal character, 
the rule is general that change of government leaves them in force until, by di- 
rect action of the new government, they are altered or repealed." Downes v. 
BidweU, 182 U. S. 244, at 298 and 345, 21 Sup. Ct. 770, 45 L. Ed. 1088; Insnr- 
ance Co. v. Canter, 1 Pet 511, at 542, 7 U Ed. 242. 

"In a territory* acquired by conquest or cession the laws affecting personal 
property rights and domestic relations as they existed between the people 
under the government from which the territory whs acquired remain in full 
force until altered by the government of the United States or by the territorial 
government uuder its authority." In re Chavez, 149 Fed. 73, 80 C. C. A. 451. 

The McGlinn (114 U. S. 542, 5 Sup. Ct. 1005, 29 L. Ed. 270) and 
Downs (182 U. S. 298, 21 Sup. Ct. 770, 45 h. Ed. 1088) Cases hold 
that the law under the old sovereignty is preserved in the absence of 
a controlling federal statute, or its being antagonistic to the purpose 
for which the governmental site is acquired and used. In Western 
Union Telegraph Co. v. Chiles, 214 U. S. 274, 29 Sup. Ct. 613, 53 
L- Ed. 994, where the state statute imposed a penalty for nondelivery 
of a telegram, it was held of no effect where the telegram was to 
be delivered within a United States navy yard ; the state having ceded 
jurisdiction to the United States, although the act penalized was not 
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Strictly a crime. The land in this case was ceded to the United States 
in 1800. The law providing a penalty was enacted in 1904. 

[8] Section 5391, Revised Statutes, was re-enacted in 1898, pro- 
viding that, when offenses are not specially provided for by any law 
of the United States, they shall be prosecuted in the courts of the 
United States and receive the same punishment as provided by the 
state. The latter act only applies to the state laws in effect at the 
time of the assimilation crimes act Franklin v. U. S., 216 U. S. 559, 
30 Sup. Ct. 434, 54 L. Ed. 615. 

[9] The municipal law of the old sovereignty regulating civil rights, 
which is continued in effect under the new sovereignty, as pointed out 
in the cases already cited, is the law in effect at the time of the cession. 
In re Chavez, 149 Fed. 73, 80 C. C. A. 451. There being t\vo pur- 
chases of the land at McNeil Island, one in territorial days and the 
other after statehood, there would be two dates as of which these laws 
were adopted and fixed. This fact would involve the determination 
upon the trial of whether the accident to plaintiff occurred upon the 
land ceded prior to the admission of the state or subsequently. 

*'The fact that the state has ceded land in the city of Brooklyn, and political 
Jurisdiction over It, to the United States, for the purpose of a navy yard, does 
not oust the state courts of jurisdiction as to private rights and remedies 
within such territory, at least so long as Congress makes no new regulations 
touching the administration of Justice in civil actions arising therein; and 
therefore the City Court of Brooklyn, by virtue of the jurisdiction conferred on 
it by Code, § 263, subd. 3, respecting Injuries to land within the city, has Juris- 
diction of an action of trespass committed on a part of such ceded land, which 
part had been leased by the federal government to the city, under whom plain- 
tiff claims as a sublessee." Barrett v. Palmer, 135 N. Y. 336, 31 N. E. 1017, 17 
L. R. A. 720, 31 Am. St. Rep. 835. 

The state court being a court of general jurisdiction, it had juris- 
diction to entertain this cause. The laws of the old sovereignty re- 
maining in effect and the territory passing to the new sovereignty, 
they are no longer, so far as that territory is concerned, foreign laws ; 
that is, they are not laws of the old sovereignty, but thereby become 
laws of the new, pending the enactment by the new sovereignty of ap- 
propriate laws on the same subjects. They are fixed as of the time of 
the cession, while the laws of the old sovereignty change without affect- 
ing those in existence at the time of the cession, so far as the new ter- 
ritory passing to the sovereignty is concerned. 

It follows, therefore, that the laws of negligence in effect in the 
territory at tiie time the first portion of the present site was acquired 
and those of the state in effect at the time the second portion thereof 
was acquired became, so far as that territory is concerned, the laws 
of the United States, and, as modified by the then existing enactments 
of Congress and those subsequently passed, are the laws under which 
this case arises. 

[10] The rule that, before a cause is removable, plaintiff's statement 
of his own cause of action must show that it is based on the laws or 
Constitution of the United States (In re Winn, 213 U. S. 458, 29 Sup. 
Ct. 515, 53 L. Ed. 873, and Louisville & Nashville R. R. Co. v. Mottley, 
211 U. S. 149, 29 Sup. Ct. 42, 53 L. Ed. 126) is applicable rather to 
provisions of the Constitution and laws in effect throughout the United 
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States than to laws depending for their effect upon the territorial ju- 
risdiction, as in the case of reservations and sites purchased for fed- 
-eral purposes and uses. 

In the first class, the state's jurisdiction is general and the federal 
jurisdiction exceptional, and therefore to be made specially to appear. 
But, when the federal jurisdiction originates because of the territory 
within which the cause of action arose, its jurisdiction is general, and 
that of the state — so far as it exists — exceptional. The reason upon 
which the rule is based, then, requires the state's jurisdiction, rather 
than that of the federal courts, to be specially shown. 

Motion to remand denied. 



UNITED STATES v. MINNEAPOLIS THRESHING MACH. CO. 
(District Court, D. Minnesota, Fourth Division. December 2S, 1915.) 

1. Internal Revenue ^=»28 — Corporate Excise Tax — Actions to Recover. 

Act Aug. 5, 1909, 0. 6, § 38, 36 Stat. 112 (Comp. St. 1913, §| 6300-6307), 
imposes on corporations an annual special excise tax, equivalent to 1 per 
cent, upon the net income over and above $5,000 during the year, requires 
such corporations to make a return by March 1st in each year, stating 
their net income, and provides that the Commissioner of Internal Revenue 
shall make assessments thereon. Paragraph 8 of such section provides 
that all laws relating to the collection and refund of internal revenue 
taxes, so far as applicable to that section, are thereby extended to the 
taxes imposed thereby. Rev. St. § 3213, provides that internal revenue 
taxes may be sued for in the name of the United States in any proper 
form of action in the proper court. Heldf that, where a corporation's 
return incorrectly stated its net income and the tax based upon such 
return had been paid, an action of indebitatus assumpsit would lie to 
recover the balance of the tax, which should have been levied and paid, 
without any formal assessment of such additional tax. 

lEd. Note. — For other cases, see Internal Revenue, Cent. Dig. §§ 76-81 ; 
Dec. Dig. «=»28.] 

2. Internal Revenub ^=»28 — Corporate Excish Tax — ^Actions — Limita- 

tions. 

Act Aug. 5, 1909, § 3S, par. 5, provides, as to the corporate excise tax 
thereby imposed, that all assessments shall be made on or before June 
1st in each year, and that such assessments shall be paid on or before 
June 30th, except in cases of refusal or neglect to make the required 
return and in cases of false or fraudulent returns^ in which cases the 
Commissioner of Internal Revenue shall, upon discovery thereof at any 
time within three years &fter the return is due, make a return upon in- 
formation obtained as therein provided, and that the assessment made 
by the Commissioner thereon shall be paid by the corporation. Held, 
that neither the limitation contained in this paragraph nor any other 
statute of limitations bars an action by the United States to recover the 
difference between the amount of the tax levied and paid and the amount 
which should have been levied and paid, if the corporation's return had 
correctly stated its net income. 

[Ed. Note. — For other cases, see Internal Revenue, Cent. Dig. {§ 76-81 ; 
Dec. Dig. <8=»28.] 

At Law. Action by the United States against the Minneapolis 
Threshing Machine Company. Judgment for the United States for 
$742.66, with interest and costs. 

^^ssFor other cases see same topic & KEY-NUMBBR Id all Key-Numbered Digests ft Indexes 
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NATIONAL PAC. OIL CO. v. UNITED STATES. MIDLAND OILFIELDS 
CO., Limited, v. SAME. (Circuit Court of Appeals, Ninth Circuit February 
S, 1916.) Nos. 265^-2659. Appeals from the District Court of the United 
States for the Northern Division of the Southern District of California. A. L. 
Weil, of San Francisco, Cal., for appellants. E. J. Justice, Sp. Asst. U. S. Atty. 
Gen., of San Francisco, Cal., and Albert Schoonover, U. S. Atty., of Los An- 
geles, Cal. On motion made on behalf of counsel for the appellant to dismiss 
the appeal in each of said causes, without prejudice — ordered, motion granted 
and appeal in each of said causes dismissed, without iHrejudice. 



OREGON-WASHINGTON R. & NAV. CO. v. UNITED STATES. (Circuit 
Court of Appeals, Ninth Circuit February 7, 1916.) No. 2471. In Error to 
the District Court of the United States for the Northern Division of the East- 
em District of Washington; Frank H. Rudkin, Judge. Arthur C. Spencer 
and Charles E. Cochran, both of Portland, Or., and Hamblen & Gilbert, of 
Spokane, Wash., for plalntlflP In error. EYancls A. Garrecht, U. S. Atty., of 
Spokdne, Wash., and Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, 
D. C. Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, Dis- 
trict Judge. 

GILBERT, Circuit Judge. This case presents the same Issues and the same 
state of facts that were before this court in the case of the same title (Case 
No. 2490, reported 222 Fed. 887, 138 C. O. A. 367), in which this court held 
that a carrier inadvertently and honestly omitting from the report required 
by order of the Interstate Commerce Commission under Interstate Commerce 
Act Feb. 4, 1887, c. KM, 24 Stat 379, as amended, instances in which employes 
were permitted to remain on duty for a longer period than that prescribed by 
Hours of Service Act March 4, 1907, c. 2939, 34 Stat 1415 (Comp. St 1913, §§ 
8677-8680), is not subject to the penalties Imposed by the Interstate Commerce 
Act Following that decision, it Is ordered that the Judgment of the court 
below be reversed* and that this cause be remanded to the court below for a 
new triaL 



SHERMAN, CLAY & CO. v. SEARCHLIGHT HORN CO. (Circuit Court 
of Api)eals, Ninth Circuit February 21, 1916.) No. 2677. Appeal from the 
District Court of the United States for the First Division of the Northern Dis- 
trict of California. N. A. Acker, of San Francisco, Cal., for appellant John 
H. Miller, of San Francisco, Cal., for appellee. On motion of counsel for ap- 
pellant to withdraw and dismiss appeal, without prejudice, etc. — ordered ap- 
peal dismissed, with costs in favor of the appellee and against the appellant 
See, also, 226 Fed. 497, 140 0. a A. 639. 



SOUTHERN PAC. CO. et al. v. DARNELL-TAENZER LUMBER CO. et aL 
(Circuit Court of Appeals, Sixth Circuit February 18, 1916.) No. 2838. In 
Error to the District Court of the United States for the Western District of 
Tennessee; John E. McCall, Judge. Action by the Darnell-Taenzer Lumber 
Company and others against the Southern Padflc Company and others. Judg- 
ment for plaintiffs, and defendants bring error. Affirmed. Charles N. Burch 
and H. D. Minor, both of Memphis, Tenn. (Fred H. Wood, of New York City, 
and Robert Dunlap, T. J. Norton, Blewett Lee, and H. A. Scandrett, all of 
Chicago, 111., of counsel), for plaintiffs in error. Allen Hughes, of Memphis, 
Tenn., for defendants in error. Before KNAPPEN and DENISON, Circuit 
Judges, and SATER, District Judge. 

PER CURIAM. This case is here a second time. It la an action by several 
shippers against several railway carriers, to recover reparation awarded by 
the Interstate Commerce (Commission on account of excessive freight rates ex- 
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acted and paid. At the first trial verdict was directed and Judgment entered 
for defendants. (0. C.) 190 Fed. 659. On review by this court the action of 
the trial court was defended on the ground of lack of evidence that plaintiffs 
had suffered damages. We held not only that there was substantial evidence 
of actual damage presented, but that, as the record stood, plaintiffs were enti- 
tled to direction of verdict in their favor for the amount of the alleged exces- 
sive freights, provided the Jury should find the rates in effect unreasonable 
and excessiva We accordingly reversed the Judgment of the District Court, 
and remanded the cause with directions to award a new triaL Damell-Taenzer 
Lumber Co. v. Southern Pacific Co.. 221 Fed. 890, 137 O. C. A. 460. Upon the 
new trial the Jury found the old rate (85 cents) prevailing during the period 
of shipments involved to be unreasonable, and the new rate (75 cents) pre- 
scribed by the^ Interstate Commerce Commission to be reasonable, and upon in- 
structions of the trial court rendered verdict for plaintiffs for the amount of 
such excessive freights. On this verdict Judgment was entered, which we are 
asked to review. It is conceded that the evidence upon the second trial was 
in all respects identical with that presented on the first trial. The state of 
the record is such that no practical difference results from the fact that under 
the present direction the evidence must be taken most strongly in defendants' 
favor. The questions raised on this review are thus the same as on the for^ 
mer review. The action of the District Judge In denying defendants' requests 
to charge, and in directing verdict under the Jury's express findings as to rea- 
sonableness and unreasonableness of the respective freight rates, must there- 
fore be sustained, and the Judgment below affirmed, provided our conclusions 
upon the former review were correct. Since our former opinion there has 
been no decision by the Supreme Court which throws any light upon the ques- 
tions here involved. All these questions were fully considered and discussed 
in our former opinion, to which we now adhere. A rediscussion of these ques- 
tions on our part would serve no useful purpose. The Judgment of the Dis- 
trict Court is accordingly affirmed upon and for the reasons stated in our 
former opinion. 
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ABANDONMENT. 

8m CJopyrightB, «S940. 

ABATEMENT AND REVIVAL 

See Bankraptcy, ^s»196; Electicm of Remedies. 

V. DEATH OF PABXT AND BEVIVAL 

OF AOTION. 

(A) Abatement or Surrlrttl of Aettoa. 

9=>53 (U.S.D.O.) An action by the receiver of 
an insolyent national bank apiinst its directors, 
to recover for losses sustained through their mis- 
conduct or neeligence, for the benefit of credi- 
tors and stockholders, is ex contractu, and sur- 
vives the death of a defendant— Bates v. Dress- 
er, 229 F. 772. 

ABORTION. 

See Post Office, «so31. 

ACCEPTANCE. 

See Sales, 4s»164. 

ACCIDENT INSURANCE 

See Insurance, es=>4SS, 

ACCORD AND SATISFACTION. 

See ComprmnlBe and ^Settlement; Death, ^» 
25 ; Release. 

^=>9 (U.S.C.CA.) Where employer, wrongfully 
discharging employ^, sent check for amount, 
which included salary for one additional month, 
and employ^ had check certified, there was an 
accord and satisfaction ; the damages being un- 
liquidated^— O'Brien V. American Agricultural 
Chemical Ck>., 229 F. 387. 

ADJUDICATION. 

See Bankruptcy, ^=»100; Judgment. 

ADMINISTRATION. 

See Bzecutors and Administrators. 



ADMIRALTY. 

See Collisioii; Maritime liens; Salvage; Ship- 
ping; Towage. 

nX. PARTIES, PBOOEBCLOUklMB, AND 

STXPITIiATIONB OB OTHBB 

BEGURITY. 

^ss>50 (n.S.D.C.) An admiralty court held to 
have discretionary power to permit the bring- 
ing in of new parties under admiralty rule 59 
(29 Sup. Gt. zxxix) after the commencement 
of trial.— Otts V. I. M. Ludington's Sons, 229 
F. 454). 

IX. AFPEAI.. 

<&=»I18 (U.S.C.C.A.) When questions of fact in 
admiralty cases are dependent upon conflicting 
testimony District Judge's decision held not to 
be reversed, unless clearly against the weight 
of the evidence.— The Hardy, 229 F. 985. 
<3=»II9 (U.S.O.CA.) Decision of an appellate 
court in admiralty, reversing a decree and re- 
manding for a decree in accordance therewith, 
construed, and the authority of the lower court 
thereunder considered.— The Steam Dredge A, 
229 F. 082. 

ADVERSE CLAIM. 

See Quieting Title. 

ADVERSE POSSESSION. 

See Limitation of Actions. 

I. NATURE AND BEQUI8ITE8. 
(D) Dtstlnot and Bxoliislve Possession. 

«=»34 (U.S.CCA.) Under Eev. St. Tex. 1911, 
art 56t5, the occupation which will give title 
by adverse possession must be exclusive and 
continuous.— Gallup v. Cammack, 229 F. 68. 

(E) Duration and Gonllnnlty of Posses- 
sion. 

<8s>44 (U.S.O.O.A.) Under Rev. St. Tex. 1911, 
arts. 6675, 5676, the occupation which will 
give title by adverse possession must be ex- 
clusive and continuous.— Gallup v. Cammack, 
229 F. 68. 
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in. PLEADING, E VIPEH OE, TRIAL, 
AND REVIEW. 

<g=>ll4 (r.S.C.CA.) Plaintiff held to have 
merely encroached upon land adjoining his land, 
and not to have had such continuous and adverse 
possession as would give him title to 160 acres, 
under Rev. St. Tex. 1911, art 5675.-rGaUup v. 
Cammack, 229 F. 68. 

AFTER-ACQUIRED PROPERTY. 

See Bankruptcy, ^=9l4& 

AGREEMENT. 

See Contracts. 

AUENATION. 

See Indians, ^^16 1 Perpetuities. 

ALIENS. 

n. EZ0LU8ION OR EXPULSION. 

<g=>32(l) (U.S.C.O.A.) Under Immigration Act 
Feb. 20, 1907, {§ 20, 21, and section 3 as amend- 
ed by Act March 26, 1910, § 2, Secretary of 
Labor held not authorized to delegate power to 
decide whether warrant for alien's arrest should 
be executed.— liow Kwai v. Backus, 229 F. 481. 
«=»32(6) (U.S.D.O.) On habeas corpus by Chi- 
nese person ordered deported to China, evidence 
not offered to immigration authorities as to res- 
idence in Canada held not available.— Chin 
Teung V. Skeffington. 229 F. 859. 
^=»32(8) (U.S.D.C.) In proceeding to deport 
Chinese person, evidence held to snow that he 
was the same person adjudged entitled to enter 
the United States in a previous proceeding, on 
the ground that he was bom there.— Uziited 
States V. Chin Dong Ying, 229 F. 818. 
^=»32{Vi) (U.S.D.C.) Judgment adjudging that 
Chinese person was born in the country and en- 
titled to enter held to estop the government from 
further deportation proceedings.— United States 
V. Chin DoDg Ying, S9 F. 8137 
<5=»32(13) (U.S.D.C.) Appeal by Chinese per- 
son, ordered deported by commissioner under 
Act Sept. 13, 1888, | 13, held to vacate the or- 
der of deportation and leave the case as if it had 
never been tried.— United States v. Chin Dong 
Ying, 229 F. 813. 

Order dismissing for want of prosecution ap- 
peal from order oi deportation held a final judg- 
ment, and not to restore the commissioners or- 
der of deportation.— Id. 

Where appeal from order of deportation was 
dismissed for want of prosecution, held^ that it 
could not be restored to the docket at a subse- 
quent term, even with the consent of the United 
States attorney.— Id. 

Order by United States commissioner that or- 
der of deportation made by another commission- 
er, who had died, be executed, appeal there- 
from having been dismissed, held ultra vires and 
of no effect.— Id. 

<@=»32(13) (U.S.D.C.) Immigration authorities* 
decision, not unsupported by evidence and reach- 
ed after a fair hearing, that Chinaman entering 
the country from Canada should be deported to 
China, held conclusive.— Chin Teung v. Skeffing- 
ton. 229 F. 859. 



m. imnGRATiON. 

^»54 (U.S.C.C.A.) In action on bond given to 
secure alien children's admission into the coun- 
try, breach of any condition held to entitle gov- 
ernment to recover the penalty, regardless of 
damages.*-Illinoi8 Surety Co. v. United States, 
229 F. 527, 533. 

Under Immigration Act Feb. 20, 1907, || 2, 
26, Secretary of Labor held authorized to take 
bond conditioned that alien children should at- 
tend school, and not become a public charge, and 
that reports should be made.-*Id. 

Where jury was orally waived, whether evi- 
deiice showed that alien children were unaccom- 
panied by parents, so as to authorize the taking 
of the bond sued on, held not reviewable.— Id. 
<^»56 (U.S.C.C.A.) Bringing sailors from China 
to San Francisco nnder contract to join me^ 
chant vessel under the American flag held not 
a violation of Immigration Act Feb. 20, 1907. 
§ 4. as to contract laborers.— Scharrenberg v. 
Dollar S. fi. Co., 220 F. 970. 

ALTERATION OF INSTRUMENTS. 

t8s»7 (U.S.D.C.) Insertion of date of release 
after its execution held not such aii alteratioa 
or addition as rendered the release void.— Gilles- 
pie V. Smith, 229 F. 760. 
^»8 (U.S.D.C.) Indorsement on release of 
words, "Witness to signature, John M. Smith," 
held surplusage, and not an alteration: no wit- 
ness being required.^-Gillespie v. Smith, 229 F. 
760, 

AMENDMENT. 

See Parties, «=s>48. 

AMOUNT IN CONTROVERSY. 

See Courts, «=»828. 

ANTICIPATION. 

See Patents, <^3»78, 828. 

ANTI-TRUST LAW. 

See Monopolies, ie=Pl7, 28. 

APPEAL AND ERROR. 

See Admiralty, «=s>118. 119; Aliens, «=>32; 
Bankruptcy, ^s»440, 446; Certiorari; Coaits, 
^=»405; Criminal Law, (9=»1059, 1171 ; Bx- 
ceptions, Bill of ; Libel and Slander, ^128; 
Mandamus, ^=»4; Prohibition, ^3»3. 

I. NATTTRE AND FORM OF REMEDY. 

<&=>5 (U.S.CC.A.) Under Comp. St 1913, ff 
1584, 1587, 1668^ where Jury was orally waived, 
held, that questions dedded at the trial could 
not be reviewed on writ of error.—IUinois Snie- 
ty Co. V. United States, 229 F. 527, 533. 

V. PRESENTATION. AND RESERVA- 
TION IN LOWER COURT OF 
GROUNDS OF REVIEW. 
(A) iMuea and ^laestlona in liOfver C*«rt. 

<$==>! 73(5) (U.S.C.CA.) An appeal wiU not be 
dismissed, on the ground that there was no pzoof 
of complainant's ownership of the cause of ac- 
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tion sued on, where the point was not made be- 
fore the trial court.— Davis v. Virginia By. & 
Power CJo., 229 F. 683. 

(B) Objections and llIotlons» and Rnllnya 
Thereon. 

«»I85(1) (U.S.C.CA.) A defendant, by failing 
to raise obje(!tion to jurisdiction in equity in 
the trial court, waives the same, and cannot 
raise it on appeal.— El Dora Oil Co. v. United 
SUtes, 22» F. 946. 

Z. BEGOBB AHD PROCEEDINGS NOT 

IN RECORD. 

(K) <iaestions Presented for Re-rleTr. 

«=>67l(l) (U.S.C.O.A.) Under Bev. St {S 649. 
700 (Gomp. St 1913. fS 1587, 1668), only rul- 
ings during the trial in case tried without a 
jury held reviewable, where there was no agreed 
statement of facts, and only a general finding.— 
Good Pine Lumber Co. v. Duke, 229 F. 714. 
«=»695(1) (U.S.C.C.A.) Refusal to withdraw 
one of plaintiff's claims from the jury as with- 
out supporting evidence held not shown to be er- 
roneous, where bill of exceptions did not pur- 
port to set out all the evidence or its substance. 
-Pacific Mail S. S. Co. v. Balderach, 229 F. 
562 

^607(5) (U.S.C.C.A.) A master's finding of 
facts cannot be reviewed, in the absence from 
the record of a certificate or other proof that it 
contains all the evidence taken relating to such 
findings.— Ooldsmith Silver Co. v. Savage, 229 

XVI. REVIEW. 
(B) Presumptions. 

(S==>93l(l) (U.S.O.O.A.) Where an order of ref- 
erence requires the master to report his findings 
only, there is no presumption that his report 
contains aU the evidence taken before him.— 
Goldsmith Silver Co. v. Savage, 229 F. 623. 

(O) <lnestlons of Fact, Verdicts, and Find- 
in ars. 

€=s>987(X) (U.S.C.C.A.) The parties to an ac- 
tion tried without a jury cannot by consent au- 
thorize review of the sufficiency of the evidence 
to support a general finding.— Sierra Land & 
live Stock Co. v. Desert Power & Mill Co., 229 
F. 982. 

«=8>I008(2) <U.S.C.C.A.) Where, in action on 
bond, jury was orally waived, whether there 
was any evidence of a breach or of damages held 
not reviewable.— Illinois Surety Co. v. United 
States. 229 F. 527, 533. 

«=»! 008(3} (U.S.C.CA.) Under Rev. St S 
700 «3omp. St. 1913, | 1668), in case tried 
without a jury, sufficiency of testimony to sup- 
port general finding held not reviewable.— 
Sierra Land & Live Stock CJo. v. Desert Power 
& Mm Co., 220 F. 962. 

«=»IOr7 (U.S.D.C.) Finding of master, referee, 
or judge, seeing and hearing witnesses, held of 
great weight, and great caution to be exercised 
in disturbing it— Femald Woodward Co. .v. 
Conway Co., 229 F. 819. 

(H) HarnUess Brror. 

«=»I033(5) (U.S.C.CA.) In contractor's action 
for county's breach of contract, county not be- 



ing entitled to Instructfon as to conclusiveness 
of engineer's report, instruction on that sub- 
ject held favorable to it— Lauderdale County v. 
Kittel. 229 F. 593: 

«=»I039(1) (U.S.CCA.) Parties held not in- 
jured by rulings on pleadings, where they were 
permitted to give in evidence all matters of of- 
fense, defense, and reply.— Lauderdale County v. 
Kittel, 229 F. 693. 

<d=s>l050 (U.S.CCA.) In action for injuries, 
testimony as to plaintiff's investments, tending 
to show that he was a man of means held prej- 
udicial.— Quinette V. Pullman Co., 229 F. 8ft3. 

<g=>l05ia) (U.S.CCA.) Admission of exhibit 
over objection held not reversible error, where 
no exception was reserved to oral testimony cov- 
ering substantially the main facts contained in 
the exhibit— Good Pine Lumber Co. v. Duke, 
229 F. 714. 

<e=9l052(2) (U.S.C.CA.) An objection to the 
admission of a letter in evidence on the ground 
that it was a copy was cured by the subsequent 
introduction of the originaL— Lauderdale (3ounty 
V. Kittel. 229 F. 693. 

«=»I058(2) (U.S.C.C.A.) Where witness had al- 
ready testified to the same fact which party 
sought to prove by him, refusal to permit him to 
reiterate his statement held not prejudicial.— 
Lauderdale County v. Kittel, 229 F. 593. 

<&s»l060 (U.S.CCA.) In action for injuries, 
statements of defendant's counsel as to i*ecovery 
by plaintiff against casualty company, and that 
he had been paid his damages two or three 
times, held misconduct requiring a reversal.— 
Quinette v. Pullman Co., 229 F. 883. 

XVn. DETERMINATION AND DISPO* 

SITION OF CAUSE. 

(F) Mandate and Proeeedlnffs in I^ower 

Conrt. 

<8=:»I207 (U.S.D.C) After remand of suit to 
enjoin trespasses, with directions to grant in- 
junction and damages, held, that judgment for 
statutory penalties could not be rendered.—* 
United States v. Ash Sheep Co., 229 F. 479. 

APPEARANCE 

See Patents, «s»291. 

APPORTIONMENT. 

See (Salvage, <$s»38. 

ARGUMENT OF COUNSEL 

See Appeal and Brxor, ^=s»1000; Criminal 
Law, ^=»1171. 

ASSESSMENT. 

See Taxation, «s>498. 

ASSIGNMENT OF ERRORS. 

See Criminal Law, «=9ll29. 
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ASSIGNMENTS. 

See Assignments for Benefit of Creditors ; Oar- 
riers, ^=s>58; Courts, ^=>312; Fraudulent 
Conveyances; Literary Property; Patents, 
«=>200 ; Trade-Marks and Trade-Names, ^=> 
35. 

ASSIGNMENTS FOR BENEFIT OF 
CREDITORS. 

See Corporations, «=»56S; Courts, «=:>489. 

ASSUMPSIT, ACTION OF. 

See Internal Revenue, ^=»28. 

ASSUMPTION. 

Of risk, see Master and Servant, ^s»288. 

ATTACHMENT. 

See ESzecution; Exemptions; Indemnity, ^s»14. 

V. I.EVT, UEN. AND CUSTODY AND 
DISPOSITION OF PROPERTY. 

«=3>175 (U.S.COJl.) Under the law of Colora- 
do an attaching creditor does not occupy the 
status of a bona fide purchaser for value, and an 
attachment can only operate upon the right and 
title of the debtor at the time of the levy.— 
Nisbet V. Federal Title & Trust Co., 229 F. 644. 

Vm. CLAIMS BT THIRD PERSONS. 

^=s>294 (U.S.O.O.A.) An owner of property 
held not precluded by Mills' Ann. St Colo. 
1912, ft 3067, from asserting his title against 
attaching creditors of one having the manual 
custody and possession.— Nisbet v. Federal Ti- 
tle & Trust Co., 229 F. 644. 

^s»302 (U.S.O.CA.) One whose property is at- 
tached as that of another may intervene, or 
bring replevin or conversion against the officer. 
—Nisbet V. Federal Title & Trust Co., 229 F. 
644. 

ATTORNEY AND CLIENT. 

See Appeal and Error, ^=»1060; Bankruptcy, 
^=»123; Internal Revenue, ^=>19; Judg- 
ment, ^=9437. 

IV. COMPENSATION AND LIEN OF 
ATTORNEY. 

(A) Fees and Otber Remuneration. 

$=9 166 (U.S.D.C.) A contract by a corporation 
for the employment of counsel in a pending suit 
held valid, and to have been performed so far 
as to entitle the attorneys to recover the stipu- 
lated fee.— Russell y. Shippen Bros. Lumber 
Co., 229 F. 461. 

AUTHENTICATION. 

See EMdence, ^=3>376. 



BANKRUPTCY. 

See Assignments for Benefit of Creditors. 

II. PETITION, ADJUDICATION, WAIU 
RANT. AND CUSTODY OP 

PROPERTY. 
(C) InTOlnatftry Proeeedinirs. 

^=>57 (U.S.D.C.) Instrument appointing trus- 
tees to wind up corporation's affairs held not a 
conveyance or transfer with intent to defraud 
creditors within the Bankruptcy Act.— In re 
Ambrose Matthews &. Co., 229 F. 809. 
^=>60 (U.S.D.C.) Instrument appointing tms- 
tees to wind up corporation's affairs held not a 
general assignment for the benefit of creditors, 
within the Bankruptcy Act.— In re Ambrose 
Matthews & Co., 229 F. 309. 

An assignment, to constitute an assignment 
for the benefit of creditors, within the Bank- 
ruptcy Act. need not be formal, and need not 
even be valid for all purposes.— Id. 

To constitute an assignment for the benefit 
of creditors, within the Bankruptcy Act, there 
must be an absolute transfer bv the debtor of 
both the legal and equitable titles to his prop- 
erty. — Id. 

^=>95 (U.S.D.C.) A court of bankruptcy as a 
court of equity has power to appoint a special 
master to take evidence, and these special mas- 
ters may be standing masters in chancery, or 
appointed pro hac vice in particular cases.— 
United States v. Coyle, 229 F. 256. 
^=>97 (U.S.D.C.) In involuntary cases, a bank- 
rupt may be examined on oath touching his es- 
tate and property, and the disposition thereof 
by him prior to adjudication.— United States v. 
Coyle, ^ F. 256. 

Referee in bankruptcy, appointed as special 
master, held to have full power and authority 
to administer oath and conduct examination of 
bankrupt concerning his property and its dis- 
position.— Id. 

<©=»I00(1) (U.S.C.aA.) Under Bankr. Act, (f 
8d, 7, 21a, 59f, where action on creditor's peti- 
tion for leave to defend after adjudication was 
refused until he appeared for examination, htUt 
that this condition was prematurely imposed.— 
Abbott ▼. Wanohula Mfg. & Timber Co., 229 
F. 677. 

Exercising power conferred by Bankr. Act, f 
21a, as to requiring appearance for examination 
for purpose of obtaining evidence on issue of 
insolvency, held a perversion of the purpose of 
that section.— Id. 

Where alleged bankrupt withdrew denial, of 
insolvency, and admitted insolvency, applica- 
tion by party interested for leave to defend aft- 
er adjudication held to call for the exercise of 
a sound discretion.— Id. 

Where creditor sought leave to defend on ia- 
sue of solvency, held, that conditions more on- 
erous than could be imposed upon bankrupt un- 
der Bankr. Act, if 3d, 7, should not have been 
imposed.— Id. 

(D) "Warrant and Cvstody of Property* 

^=s>l 16 (U.S.O.C.A.) Where there was evidence 
that parties other than bankrupts were inter- 
estCNol in alleged dummy corporation, held, that 
trustee should have proceeded against corpora- 
tion for surrender of its property in order that 
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such parties mjght be protected.— Cohen v. 
Bacharach, 229 F. 385. 

ni. ASSIGNMENT, ADMINISTRATION, 
ANB DISTRIBUTION OT BANK- 
RUPT'S ESTATE. 

(A) Appointment, dnallfleatlon, ftnd Ten- 

ure of Trustee. 

€=»I23 (U.S.D.C.) Under Bnnkr. Act, §| 1 (9), 
44, 56, practice of requiring power of attorney, 
though attorney appearing for creditor and de- 
siring to vote for trustee is duly admitted at- 
torney at law, held yalid and binding.>-In re 
Capitol Trading Co., 229 F. 806. 

(B) Aaalflrnment, and Title, Rl^l^ta. and 
RemedteM ot Trawtee In General. 

^=s>l36 (U.S.C.C.A.) Though trustee, seeking to 
compel bankrupts to turn over money, had bur- 
den of showing their possession, held, that the 
evidence sustained this burden, and the burden 
was on the bankrupts to show what became of 
the money.— In re Graning, 229 F. 370. 

Bankrupts held to have given no reasonable 
or satisfactory explanation of disappearance of 
|2,000, and to be adjudged in contempt for fail- 
ins^ to restore it to the estate.— Id. 

Though trustee, in proceeding to punish bank- 
rupt for contempt for refusal to turn over as- 
sets has burden of proving concealment of as- 
sets, held, that such proof is usually establish- 
ed by presumptions drawn from the facts, and 
positive proof is not required.— Id. 
«=>l40a) (U.S.C.CA.) Under either Ohio or 
Michigan rule, seller, in absence of fraud, held 
not entitled to reclaim goods from trustee in 
bankruptcy, though buyer was insolvent, with- 
out seller's knowledge.— Schroth v. Monarch 
Fence Co., 229 F. 549. 

That bank, whose extension of credit to bank- 
rupt enabled it to continue business while in- 
solvent, was the principal creditor, held to cre- 
ate no equity in favor of one seeking to reclaim 
goods.— Id. 

^=>\4S (U.S.D.C.) Under trust-fund doctrine, 
stockholders selling stock to corporation and 
taking bond and mortgage held not entitled, as 
against trustee in bankruptcy, to insurance 
money on mortgaged property.— Tepel v, Cole- 
man, 229 F. 300. 

^=>I48 (U.S.C.C.A.) After adjudication, bank- 
rupts held authorized to pay on a mortgage 
money earned after filing of petition, or ob- 
tained from relatives or friends. — Cohen v. 
Bacharach, 229 F. 385. 

<C) Preferenceii and Transfers by Banlc- 

mpt, and Attaehments and 

Other lilens. 

«=»I6I (U.S.C.C.A.) Under Bankr. Act July 1, 
1898, If 47a (2), 60a, 60b, as amended by Act 
June 25, 1910, |§ 8, 11, mortgages given and 
promised more than four months before bank- 
ruptcy for a present consideration held voida- 
ble preferences, where they were not acknowl- 
edged until within the four months.— In re Cas- 
Ion Press, 229 F. 133. 

«=»I64 (U.S.C.C.A.) Under Bankr. Act §§ GOb, 
64b (3). payment of pre-existing debt held pref- 
erential though debt was for legal services. 



when not directly connected with the bank- 
ruptcy proceeding.— Magee y. Fox, 229 F. 395. 
<&==I66(4) (U.S.C.C.A.) Facts held to show 
that, when defendant received payment of debts 
shurtly before debtor's bankruptcy, he had rea- 
sonable cause to believe that he would receive 
a preference, and was acting for the purpose 
of procuring a preference.— Ilealy v. Wehrung,. 
229 F. 686. 

<©=»I96 (U.S.D.C.) A lien on personal prop- 
erty levied upon under execution four months 
before bankruptcy is not lost, unless the execu- 
tion creditor does something to hinder, delay, 
or defraud other creditors, but no actual intent 
need be shown.— In re Zeis, 229 F. 472. 

Where sale under execution issued more than 
four months before bankruptcy was repeatedly 
adjourned, and would not have been adjourned 
without consent of execution creditor, held, that 
it had become dormant as against trustee in 
bankruptcy.— Id. 

Under Bnnkr. Act, § 47, as amended by Act 
June 26, 1910, f 8, trustee held entitled to at- 
tack execution lien acquired more than four 
months before bankruptcy on ground that it 
had become dormant because of delay in selling. 
— Id. 

Where, by reason of delay, execution lien ob- 
tained more than four montlis before bank- 
ruptcy had become dormant, held, that it could 
not be revived, so as to restore the benefit of 
the original lien as against trustee. — Id. 
^s>l96 (U.S.D.C.) Where sale under execution 
of property remaining in bankrupt's possession 
was several times adjourned with consent of 
execution creditors, held, that executions were 
dormant as against trustee, under Bankr. Act, 
I 47a, as amended by Act June 25, 1910, § 8. 
—In re Monarch Acetylene Co., 229 F. 474. 

(D) Administration of fistate. 
<&=»242 (U.S.D.O.) Bankr. Act, | 7, cl. 9, held 
not to render bankrupts immune from prosecu- 
tions for perjury committed on their examina- 
tion.— United States V. Coyle, 229 F. 256. 

(B3) Actions by or Airnlnst Trustee. 

<8=»288 (U.S.C.CA.) In proceeding to compel 
bankrupt's wife to turn over money to trustee, 
evidence held to make question of fact as to 
ownership of moncv at one time on deposit in 
her name.— In re Ilopkins, 229 F. 378. 
^=s>290 (U.S.C.C.A.) A corporation's participa- 
tion in the illegal issuance of its bonds, con- 
trary to Stock (jorporation Law N. Y. ( 55, did 
not prevent relief to its trustee in bankruptcy, 
suing to compel their return. — In re Progressive 
Wall Paper Corp., 229 F. 489, 500. 
<&=>293(1) (U.S.C.C.A.) If there are conflicting 
liens or claims upon property in the lawful cus- 
tody of a court of bankruptcy, it has jurisdic- 
tion to determine the same, although the trustee 
has no interest in the question,— Nisbet v. Fed- 
eral Title & Trust Co., 229 F. 644. 
<e==>293(4) (U.S.C.CA.) Persons asserting con- 
flicting claims to property in possession of a 
court of bankruptcy held to have invoked the 
jurisdiction of that court to determine their re- 
spective rights.— Nisbet v. Federal Title & Trust 
Co., 229 F. 644. 
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<S=>303(1) (U.S.C.CA.) One seeking to reclaim 
goods from trustee in bankruptcy, on ground 
that they were purchased without reasonable 
expectation of making payment, held to have 
the burden of showing fraud.— Schroth v. Mon- 
arch Fence Co., 229 F. 549. 
<8=>303(3) (U.S.C.C.A.) In action to recover 
back money paid by bankrupt to creditor within 
30 days before the adjudication, evidence held 
to show that the bankrupt was then wholly in- 
solvent— Healy V. Wehrung, 229 F. 686. 

(F) Claim* AiTAlnMt and Distribution of 
Bstate. 

<&:=»326 (U.S.D.C.) Party for which bankrupt 
had been manufacturing wool into cloth held 
entitled under Bankr. Act, f 6Sa, to set off 
sums due bankrupt on bankrupt's note.— Clifford 
V, Oak Valley Mills Co., 229 F. 851. 

Creditor held entitled to set off and apply on 
bankrupt's note amount due bankrupt for rent, 
due to its taking over the bankrupt's plant to 
complete work which bankrupt was doing for it 
-Id. 

^s»339 (U.S.D.O.) Though corporate treasurer 
had no right to coerce payment of increased 
salary and issuance of stock, held that contract 
was in force until rescinded, and creditors' ob- 
jection to treasurer's claim in bankruptcy was 
not a rescission. — In re Knox Automobile Co., 
229 F. 241. 

Objections to claims held to be made, and re- 
view proceedings taken, by trustee, or, if he 
declines to act, by creditors proceeding in his 
name by order of the referee.— Id. 
<es>340 (U.S.C.CA.) Whether bankrupt's les- 
sor, who, upon keys being sent to him, enter- 
ed, cleaned premises, and displayed "For Rent" 
sign, accepted surrender, held a question of fact, 
and finding of referee that surrender was ac- 
cepted was not erroneous. — Dallam v. Reber, 
229 F. 554. 

^=^34 1 (TJ.S.D.C.) Referee's disposition of claim 
on contract for sale of automobile starters, 
which never got beyond experimental stage, by- 
treating contract as abandoned and allowing for 
expense of experiments, held to constitute sub- 
tantial justice. — ^In re Louis J. Bergdoll Motor 
Co., 229 F. 262. 

<©=>346 (U.S.D.C.) Under Bankr. Act, § 64a, 
court held authorized to decide amount or le- 
gality of tax presented as preferred claim, and 
not limited to such questions as the bankrupt 
might have raised against the tax.— In re E. C. 
Fisher Corp., 229 F. 316. 

State held not entitled to allowance of tax 
in bankruptcy, where it was based upon bank- 
rupt's padded and false return, when, if real 
facts had been disclosed, no assessment could 
properly have been made. — Id. 
«&i»346 (U.S.D.C.) Under Bankr. Act, § 64a, 
taxes held not preferred claim, but in a class 
by themselves, standing ahead of preferred 
claims. — In re Ashland Emery & Corundum Co., 
229 F. 829. 

Interest on taxes, making payment, when re- 
ceived, equivalent to payment at appointed time, 
held a part of the taxes, and entitled to priority 
in payment, under Bankr. Act, § 64a.— Id. 

Penalty imposed for nonpayment of tax when 
due held not a part of the tax, and not entitled 



to priority of payment, under Bankr. Act, { 
64a.— Id. 

That statute requiring payment of addition- 
al sum if tar is not paid when due calls such 
sum interest held not conclusive on bankruptcy 
court that it is not a penalty.— Id. 

Under 3 Gen. St N. J. 1895. p. 3339, f 261, 
and page 3704, § 7, excess of interest borne by 
corporate franchise tax after 'it becomes doe 
above legal interest held a penalty, and not en- 
titled to priority in bankruptcy.— Id. 
<&=s>350 (U.S.C.CA.) Transaction between bank- 
rupt and claimant held not a consignment, but 
a conditional sale, and where St. Wis. 1913, { 
2317, was not complied with a claim against the 
bankrupt was not entitled to priori^.— In re 
Leflys, 229 F. 695. 

IV. COMPOSITION. 

<©=>387 (U.S.C.CA.) Under Bankr. Act^ {§ 21g, 
70f, bankruptcy court held without jurisdiction 
of petition by bankrupt, after confirmation of 
composition^ to require proceeds of property 
claimed by it to be paid to it or to the receiver. 
—In re Hollins, 229 F. 349. 

V. RIGHTS. REMEDIES. AND DIS- 
CHARGE OF BANKRUPT. 

<g=»399p) (U.S.D.C) Under Georgia Constitu- 
tion and Code Ga. 1910, { 3380, bankrupt, who 
turned over certain checks and money to press- 
ing creditors without schedulins them and per- 
mitted his wife to use small checks for neces- 
saries, held to be denied his exemption.— In re 
Hardy, 229 F. 825. 

<&=»400(4) (U.S.C.CA.) Under Bankr. Act. I 
47, and General Order in Bankruptcy, No. 
xvii (89 Fed. viii, 32 C C A. vUi), held, that 
District Court had no discretion and could not 
permit filing of objections to trustee's report re- 
specting exemptions more than 20 days after 
filing of report—In re Krecun, 229 F. 711. 
<©=>407 (U.S.D.C.) False statement of bankrupt 
partnership's financial condition Keid made know- 
ingly and with view to obtaining credit through 
a deceitful statement—In re Josephson, 229 F. 
272. 

False statement to prevent discharge under 
Bankruptcy Act, § 14b (2), must be false with 
knowledge of j^arty making it and made with a 
view of deceiving or misleading.— Id. 

Failure of partnership to keep books, and 
making of false statement to obtain credit, h^ 
not to prevent discharge of partner, not active 
in the business, who did not know what was 
being done.— Id. 

<^=9409 (U.S.D.C.) Bankrupts, who kept no rec- 
ord of indebtedness, except by filing invoices or 
bills, held to have done so with intent to con- 
ceal financial condition, within Bankruptcy Act, 
§ 14b (2).— In re Josephson, 229 F. 2r2. 

VI, APPEAI. AND REVISION OF PRO- 
CEEDINGS. 
(A) Svperiiitend«iice and ReTtaion. 

<@=»440 (U.S.CCA.) Under Bankr. Act, ff 24b. 
25a, petition for reclamation of rugs, part of 
which had already been returned, with damages 
for unreturned rugs, held reviewable by appeal, 
and not by petition to revise.— Howard D. 
Thomas Co. v. Beharrell, 229 F. G91. 
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$s>442 (U.S.C.CXA.) Oq petition to revise order 
in sammary proceeding requiring bankrupt's 
wilf to turn over money to trustee, held, thnt 
it was too late to object that plenary suit 
8hould have been brought.— In re Hopkins, 229 
F. 378. 

«=:»446 (U.S.C.C.A.) Circuit Court of Appeals 
held not justified in overruling finding of Dis- 
trict Judge as to ownership of money which 
trustee sought to compel bankrupt's wife to 
turn over to him.— In re Hopkins, 229 F. 378. 

(B) Appeal. 

*»463 (U.S.C.O.A.) Under Bankr. Act, § 1 (16), 
and section 18d. and General Order No. 36 (89 
Fed. xzxvi, 32 C. 0. A. xxxvi), denial of adjudi- 
cation held not reviewable, where testimony 
was not in the transcript.— In re Murphy, 229 
F. 988. 

VHI. OFFENSES AGAINST BANK- 
RUPT LAWS. 

^=>486 (ir.S.D.C.) Where bankrupt is requir- 
ed to submit to examination as to his property 
by order of bankruptcy court, held, that there is 
a sufficient issue to support a charge of perjury. 
-United States v. Ooyle, 229 F. 256. 

On examination of alleged bankrupt question 
as to transfers of money to wife or son held per- 
tinent, and to support a charge of perjury.— Id. 

Alleged bankrupt's denial that he had trans- 
ferred, paid, set over, or placed money in his 
son's possession held untrue, if he had given 
his son a check which had been cashed.— Id. 

€=>494 (U.S.D.C.) Indictment charging alleged 
bankrupt with testifying falsely concerning 
transfers of money to wife or son held not in- 
sufficient for failure to show that his attention 
was called to a payment which he failed to dis- 
close.— United States V. Coylc, 229 F. 256. 

Indictment charging alleged bankrupt with 
perjury respecting denial of transfers of money 
to son hela not defective because of failure to 
show that son was given legal possession or own- 
crship.— Id. 

In determining sufficiency of such indictment, 
language used in testifying and found in indict- 
ment held to be given its ordinary meaning. — 

BANKS AND BANKING. 

See Internal Revenue, <@=>9. 

IV. NATIONAI. BANKS. 

^s>253 (U.S.D.C.) Directors of a national 
bank held liable, on the ground of negligence, 
for losses to the bank through the thefts of an 
employ^.— Bates v. Dresser, 229 F. 772. 

«=5>256(3) (U.S.C.C.A.) Ratification by direc- 
tors of national bank of issuance of certificate 
of deposit in violation of Rev. St. § 5209 (Comp. 
St. 1913, f 9772), held not to deprive the act of 
its criminal character. — Simpson y. United 
States, 229 F. 940. 

^=»257(4) (U.S.C.C.A.) In prosecution growing 
. out of unlawful Issuance of certificate of de- 
posit by national bank cashier, instructions 
held to have given defendants the full benefit of 



any inference that might be drawn from their 
payment of the certificate.— Simpson v., United 
States, 229 F. 940. 

BAR. 

See EXiuity, ^s^Tl; Judgment, ^S5>561. 

BEST AND SECONDARY EVIDENCE. 

See Bvidence, «a>166w 

BILL OF EXCEPTIONS. 

See Exceptions, BUI of. 

BILL OF LADING. 

See Carriers, ^8»98. 

BILLS AND NOTES. 

IV. NEQOTIABIUTT AND TRANSFER. 

(A) Iniitniiiicnts Negotiable. 
<S=»I45 (U.S.C.C.A.) Whether note executed 
and payable in Missouri was negotiable, so as 
to be good in the hands of a bona fide pur- 
chaser, held governed by the law of Missouri. — 
Kobey v. Hoffman, 229 F. 486. 
^=s>l66 (U.S.C.C.A.) Note executed and pay- 
able in Missouri held not nonnegotiable, so as to 
make failure of consideration available against 
bona fide holder because of acceleration of ma- 
turity if collateral depreciated in value and ad- 
ditional collateral was not furnished.— Kobey v. 
Hoffman, 229 F. 486. 

BLANKS. 

See Alteration of Instruments* ^=s»7. 

BONA FIDE PURCHASERS. 

See Corporations, «s>123. 

BONDS. 

See Aliens, ^=s>54; Bankruptcy, ^=s>290; Cor- 
porations, <S=>376, 469, 473, 474, 486 ; Insur- 
ance, €=»168, 285 : Post Office, <8=>10 ; Street 
Railroads, ^=>52; Subrogation; United 
States, <S=>67. 

V. ACTIONS. 

^e=»l25 (U.S. CCA.) Every plea in discharge 
or avoidance of a bond should state positively 
and in direct terms the matter in discharge or 
avoidance, and such matter is not to be in- 
ferred arguendo or upon conjectures.— Illinois 
Surety Co. v. United States. 229 F. 527, 533. 

BONUS. 

See Corporations, ^=»316. 

BOOKS OF ACCOUNT. 

See Bvidence, <8=>166, 376. 
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BROKERS. 

See Factors; War, ^=>10. 

IV. COMPENSATION AND tlEK. 

<S=>64(1) (U.S.C.O.A.) Under agreement as to 
payment of commissions on sale of land, execut- 
ed when option was given, broker held not en- 
titled to commission, though land had been 
transferred to corporation, stock in which de- 
fendant still ownea.— Shields ▼. Columbia River 
Lumber Co., 229 F. 979. 

BURGLARY. 

See Criminal Law, ^=»878. 

I. OFFENSES AND BESPONSIBIUTY 
THEREFOR. 

<8==>2 (U.S.C.C.A.) Act Cong. Feb. 13, 1913, pre- 
scribing punishment for breaking or entering or 
stealing goods from any railroad car containing 
interstate shipments, held valid.— Morris v. Unit- 
ed States. 226 F. 516. 

n. PROSEOirriON AND PUNISHMENT. 

^=>I8 (U.S.C.CA.) Indictment for entering 
railroad car containing interstate shipment, for 
purpose of committing larceny, held sufficient.— 
Morris v. United SUtes, 229 F. 516. 

<S=>22 (U.S.C.CA.) Under Rev. St. § 1025 
(Comp. St. 1913, § 1691), indictment for enter- 
ing railroad car containing interstate shipment 
and stealing goods therefrom hM not defective 
for failure to allege that railroad company was 
incorporated.— Morris v. United States, 229 F. 
516. 

<S=>3I (U.S.C.CA.) On trial for entering rail- 
road car and stealing shoes therefrom, question 
asked witness for purpose of identifying shoes 
stolen, though apparently irrelevant when stand- 
ing alone, held properly admitted in connection 
with other evidence.— Morris v. United States, 
229 F, 516. 

^=>42(3) (U.S.C.C.A.) Possession of property 
recently stolen, if unexplained, in connection 
with other evidence showing the presence of the 
defendant at the time and place where a theft 
was committed, justifies a finding of guilty.— 
MorriB v. United States, 229 F. 516. 

CANALS. 

I. ESTABLISHMENT, CONSTRUCTION, 
AND MAINTENANCE. 

^=^18 (U.'S.C.CA.) A contractor engaged in 
work on the Erie Canal is liable for an injury 
to a boat using the canal, resulting from the 
negligent manner in which his work was per- 
formed.— Otts V. I. M. Ludington's Sons, 229 
F. 538. 

A decree affirmed, holding contractors on the 
Erie Canal in part in fault lor stranding of two 
canal boats on stones left on the bottom of the 
canal, and the boats also in fault for negligent 
navigation. — Id. 

<&=»I8 (U.S.D.C) Contractors, who left ob- j 
structions in Erie Canal, and a canal boat, 
which was injured thereon, held equally in fault. 



and liable for the damage eaueed.— Otts v. L M. 
Ludington's Sons, 229 F. 454. 

A contractor for deepening a state canal Mi 
bound to exercise reasonable care to prevent ob- 
structions due to the work, and liable for in- 
juries to boats navigating the canal from such 
obstructions.— Id. 

Injury to a canal boat in Erie Canal by strik- 
ing a boulder left on the bottom by contracton 
held due in part to n^ligent navigation, and in 
part to negligence of the contractors in failing 
to sufficiently mark the place.— Id. 

CANCELUTION OF INSTRUMENTS. 

See Bankruptcy, ^=s>339; Election of Rem- 
edies, ^fs^z] Limitation of Actions, 4s>37; 
Patents, «s»200; Quieting Title. 

CARGO. 

See Shipping. 

CARMACK AMENDMENT. 

See Removal of Causes. 

CARRIERS. 

See Shipping. 

I. OONTROr AND REOlTIiATIOll OF 

COMMON CARRIERS. 

(A) In Ctoneral. 

<&»I8 (U.S.CC.A.) In suit to enjoin stati 
Board of Public Utility Commissioners, erant 
or refusal of injunction pendente lite held to 
rest in the sound discretion of the District 
Court.— Trenton & Mercer County Traction 
Corp. V. Board of Public Utility Com'rs of New 
Jersey, 229 F. 140. 

(B) Intervtaie and International Tra»s* 
portation. 

(d=»37 (U.S.C.C.A.) Confinement of horses ship- 
ped between points in Canada for more than 28 
hours, while passing through Michigan and to 
a point in Illinois, held a violation A Act June 
29, 1906.— Grand Trunk Ry. Co. v. United 
States, 229 F. 116. 

Failure purposely or intentionally, with 
knowledge of facts, to obey 28 hour law (Act 
June 29, 1906), held a violation, without any 
evil intent.— Id. 

<d=>38 (U.S.C.C.A.) Allowances made by lessee 
of a railroad from a coal mining company oa 
shipments by the lessor held illeeal as rebates, 
under Interstate Commerce Act. % 1, as amend- 
ed by Hepburn Act June 29, 1906, § 2.— Central 
R. Co. of New Jersey v. United States, 229 F. 
501. , 

Good faith is not a defense to a prosecution 
for granting rebates in violation of the Inter- 
state Commerce Act— Id. 

II. CARRIAGE OF GOODS. 

(B) Bills of LndinsTy Shipping Receipts* 

and Special Contract*. 

^=>58 (U.S.C.CA.) Commission merchants, rt- 
ceiving and selling hogs shipped on straight bill 
of lading without notice oi assignment of the 
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bill of lading, held not liable in trover to a»- 
iignee.— C. E. White & Co. v. Century Savings 
Btak of Des Moines, Iowa, 229 F. 975. 

CAUSE OF ACTION. 

See Action. 

CERTIFICATE. 

See Appeal and Error, ^=>697. 

CERTIORARI. 

I. NATURB AN1> aBOUimS. 

«=>5 (U.S.C.C.A.) Where proceedings in Dis- 
trict Court would ultimately ripen into appeal- 
able judgment, held, that Circuit Court of Ap- 
peals would not by certiorari restrain further 
proceedings.— In re Garrosi, 229 F. 363. 

CHANCERY. 

See E)quit7. 

CHARACTER. 

See Criminal Law, «=»829. 

CHARITIES. 

n. CONSTRUCTION. ADMINISTRA- 
TION, ANB ENFORCEMENT. 

«=»45(2) (U.S.D.C.) In action against hospital 
and trustees for death of patient from poison 
administered by mistake by a nurse, statement 
held demurrable for indefiniteness.— Paterlini v. 
Memorial Hospital Ass'n of Monongahela City, 
Pa., 229 F. 838. 

Charitable hospital and its trustees held not 
liable for nurse s negligence in administering 
poison by mistake.— Id. 

CHEAT. 

See Fraud. 

CHECKS. 

See Accord and Satisfaction, ^=»9* 

CITATION. 

See Process. 

CITIES. 

See Municipal Corporations. 

CITIZENS. 

See Aliens; Coarts, «=a307, 310, 311, 312. 

CLAIMS. 

Bee Bankruptcy, «s»116, 839-846; Corpora- 
tions, «s»566; Patents, <8=»129, 165; Receiv- 

*~ CLAYTON ACT. 

See Honopolics, ^s>X7. 

CLOUD ON TITLE. 

See Quieting Title. 



COLLISION. 

VI. VESSELS IN TOW. 

^=>6I (U.S.D.C.) A towinfr tug held, on the ct- 
idence in fault for a collision between her tow 
and the tender of a dredge at work in the chan- 
nel.~The Wyomissing, 229 F. 306. 

VII. VESSELS AT BEST, AT ANOHOB, 
OB AT PIEBS. 

<@=»7I (U.S.CCA.) In the absence of evidence 
that it was customary, an anchored steamship 
cannot be charged with fault for a collision be- 
cause she did not keep up steam, so as to be pre- 
pared to move instantly.— The Charles Hub- 
bard, 229 F. 352. 

A moving steamship, which, in attempting to 
pass between two other vessels anchored at one 
side of the fairway in St. Mary's River, came 
into collision with one of them, held solely in 
fault.— Id. 

<S=>73 (U.S.C.O.A.) A moving vessel, which 
comes into collision with one at anchor without 
fault of the latter, is presumptively in fault, . 
and has the burden of proof to exonerate her- 
self from liabUity.— The Charles Hubbard, 22^ 
F. 352. 

X. NABBOW CHANNELS, HABBOB8, 
BIVEBS, AND OANALS. 

<S=>95 (U.S.D.C.) A tug, passing around the- 
Battery and across the E^st River to Brooklyn 
after dark, in a fog, held solely in fault for a 
collision with the tow of another tug on a cross- 
ing course in Elast River in the evening and in 
fog.— The Port Johnson Towing Co. No. 7, 229 
F. 267. 

^==>95 (U.S.D.C.) A collision between meeting 
tows at night in Delaware Bay heid due to the 
fault of one of the barges in collision for negli- 
gent steering and that of the tug in lengthening 
the hawsers, in violation of the federal regula- 
tions.— The Teaser, 229 F. 476. 

3^1. SUITS FOB DAICAGES. 
<D) DiUBMiffea. 

<S=>I44 (U.S.I).0.) Where a tug and her tow 
were jointly in fault for a collision in which the 
tow was injured, the tug is liable for one-half 
the damages sustained by the tow.— The Teaser, 
229 F. 476. 

COLOR OF TITLE. 

See Adverse Possession. 

COMBINATIONS. 

See Coupiracy ; HonopoUes, 4ss>17, 28. 

COMMERCE. 

See Carriers; Shipping. 

I. POWEB TO BEQUUiTE IN GEN- 



^s»5 (U.S.CCA.) Congress, in the exercise of 
its power over interstate commerce, held to 
have authority to enact Act Cong. Feb. 13, 1913, 
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punishing unlawfully breaking seal of railroad 
car containing interstate shipments, or entering 
such cars with intent to commit larceny, or 
stealing from such car any goods which are a 
part of or constitute an interstate shipment; 
the power of Congress being analogous to the 
police power.— Morris v. United States, 229 F. 
516. 

<8=p8 (U.S.C.GJL) That the breaking into a 
railroad car for the purpose of committing lar- 
ceny therein, or the larceny itself, may be pun- 
ished under the laws of a state, AcM not to in- 
validate Act Cong. Feb. 13, 1913, punishing the 
unlawful breaking of the seal of a railroad car 
containing interstate shipments, or entering any 
such car, with intent to commit larceny, or 
stealing from any such car any goods which are 
a part of or constitute an interstate shipment. 
—Morris v. United States, 229 F. 516. 
4g=>8 (U.S.D.C.) Under the Wilson Law and 
the Webb-Kenyon Act, sale of liquors received 
from other states to purchasers outside the state 
held subject to state laws (Acts Tenn. 1909, c. 
1, § 1).— Laughter & Fisher v. McLain, 229 F. 

m. BfEANS AN1> METHODS OF REO^ 
ULATION. 

^=s>69 (U.S.D.C.) The privilege tax imposed on 
railroad companies by Act Miss. March 16, 1912 
(Acts 1912, c. 102), held unconstitutional and 
void, as imposing a tax on interstate commerce. 
—Illinois Cent. R, Co. v. Mississippi Railroad 
Commission, 229 F. 248. 

COMMERCIAL PAPER. 

See Bills and Notes. 

COMMISSION AND COMMISSIONERS. 

See Aliens, ^=:>32. 

COMMISSION MERCHANTS. 

See Factors. 

COMMISSIONS. 

See Broken, «=»64. 

COMMON CARRIERS. 

See Carriers. 

COMPENSATION. 

See Attorney and Client, ^=>166 ; Brokers, ^=» 
64; Corporations, ^s>808; Eminent Domain. 

COMPOSITIONS WITH CREDITORS. 

See Bankruptcy, ^s>387 ; Compromise and Set- 
tlement. 

COMPROMISE AND SETTLEMENT. 

See Accord and Satisfaction ; Release. 

C=»6 (U.S.CC^.) Whew employer, wrongfully 
discharging employ^, sent check for amount, 
which included salary for one additional month, 
and employ^ had the check certified, held, that 
there was an accord and satisfaction ; the dam- 



ages being unliquidated.— O'Brien ▼. American 
Agricultural Chemical Co., 229 F. 387. 
<8=>8(1) (U.S.C.C.A.) A contract between two 
of three adverse claimants to oil rights in a 
tract of land, by which one leased to the other, 
held valid and enforceable as one of compro- 
mise and settlement.— Kief er Oil & Gas Co. t. 
McDougal, 229 F. 933. 

^=>8(4) (U.S.C.CA.) An agreement of compro- 
mise and settlement is not invalidated bj a 
mistake of law by one of the parties.— Kiefer 
OU & Gas Co. V. McDongal, Z26 V. 933, 

CONCEALMENT. 

See Bankruptcy, ^s>409. 

CONCLUSIVENESS. 

■See Aliens, ^=»32; Appeal and EJrror, ^» 
1008, 1017; Bankruptcy. <8=s>346; Equity, 
^:»409; Executors and Administrators, ^ 
531; Highways, <d=>113. 

CONDEMNATION. 

See Eminent Domain. 

CONDITIONS. 

See Sales, «=934l), 371. 

CONFLICT OF UWS. 

See BilU and Notes, «=9l45. 

CONSIDERATION. 

See Compromise and Settlement* ^=»6; Pat- 
enU, <@=»200; Belease, «s>20. 

CONSPIRACY. 

See Indictment and Information, ^3»86; Mo- 
nopolies, ^=s>31. 

n. OBIMINAI. &S8PON8IBILITT. 
(B) Prosecution and PvnialiBieAt. 

<8=>43 (U.S.C.CA.) Where indictment i^argtA 
conspiracy with persons unknown, fact tliat 
third parties testifled before grand jury held not 
to show that they were known to be coospin- 
tors, so as to preclude conviction for conspir- 
ing with them.— Mitchell y. United States, :229 
F. 357. 

CONSTITUTIONAL LAW. 

See Bankruptcy^ ^=>399 ; Commerce, ^=>6. 8, 
69; Highways, «&=>113; Injunction, «=» 
21; Internal Hevenue, ^=»2; Removal of 
Causes, <S=>19; Taxation, <&=>47, 117; United 
States, «=3>8; Witnesses, «=5>306. 

III. DISTRIBUTION OF GOmBRN- 

MENTAIi POWERS AND 

FtrNOTION«« 

(A) LesplslatlTe PoweM and Oelecmtio 
Thereof. 

^=:>62 (U.S.D.C.) Congress cannot delegate leg- 
islative power to any executive officer.— PittB- 
burgh Melting Co. v. Baltimore & 0. B. Co., 229 
F. 214. 
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(B) Judicial Poorer* and Functions. 

«=>70 (U.S.C.O.A.) Contention that govern- 
ment shonld not prosecute for conspiracy to 
commit offense, when it has proof ol the commis- 
sion of the offense itself, held one to be addressed 
to Congress, and not to the courts.-— Mitchell v. 
United States, 229 F. 357. 

VI. XTESTED RIGHTS. 

9=>I05 (XJ.S.D.C.) There can be no vested right 
in claim for damages for tort not growing out 
of contractual relation until judgment, it bein? 
until then a mere expectancy or inchoate right. 
-Carson v. Gore-Meenan Co., 229 F. 765. 

Z. EQXJAIi PROTECTION OF LAWS. 

«=»240 (U.S.D.C.) Act La. No. 10 of 1915, as 
to systematic payment in Louisiana of less price 
for sugar than is paid in other states, held so 
discriminatory as to deny the equal protection 
of the laws.— American Sugar Kefining Co. v. 
McFarland. 229 F. 284. 

CONSTRUCTION. 

See Patents, «=»157 ; Statutes, <8=s>194. 

CONTEMPT. 

See Bankruptcy, ^=s>136. 

CONTINUANCL 

See Criminal Law, «=s>56e, 1151. 

CONTRACTORS' BONDS. 

Se« T7iiited States, *=>67. 

CONTRACTS. 

See Abatement and Revival, ^=:»53 ; Accord and 
Satisfaction; Appeal and Error. ^=>1033; 
Attorney and Client. ^=»ld6*. Bankruptcy, 
^=9339; Bills and Notes, <8=»145; Bonds; 
Compromise and Settlement; Corporations, 
<&=>308, 657, 659 ; Customs and Usages ; Evi- 
dence, ^=s>121; Highways, ^=>113; Indenv- 
nity; Judgment, ^=:»589, 744; Literary Prop- 
erty; Logs and Logging, €=»3, 8; Monopolies, 
17; Pleading, ^=:9302; Release, ^=>20 ; Sales; 
Specific Performance; Subrogation; Tele- 
graphs and Telephones, ^=s>ll ; United States, 
<S=>67, 70. 

I. REQinSITES Ain> VAIiIDITT. 
(B) Validity of Amuent. 

^s»96 (U.S.D.C.) Undue influence assumes a 
condition existing where such banefnl influence 
ean be exerted.— Gillespie v. Smith, 229 F. 760. 

<F) tt^gmlltT of Object and of Consld- 
eratlon. 

«=>I38(1) (U.S.C.C.A.) Rule that courts will 
not aid party to illegal contract to enforce it, 
set it aside, or recover back money or property, 
held subject to exceptions as well established as 
the rule.— In re Progressive Wall Paper Corp., 
229 F. 489, 500. 



n. CONSTRUOTIOir AND OPEBA- 

TION. 

(A) General Rnlen of Conatrnotlon. 

<&=3>I69 (U.S.C.C.A.) Extrinsic evidence of the 
surrounding circumstances and condition of the 
parties when a contract was made must be con- 
sidered in construing it with respect to the 
damages recoverable for its breach.— Roller ^ 
George H. Leonard & Co., 229 F. 607. 

V. PERFORMANCE OR BREACH. 

€=>3I3(1) (U.S.C.C.A.) On repudiation by one 
party of an executory contract, if the other 
party elects to treat it as still in force, it is 
alive as to both parties, and he can enforce it 
only in accordance with its terms.— Roller t» 
George H. Leonard & Co.. 229 F. 607. 
(©=»3I9(1) rD.S.D,C.) Parties justifiably ceas- 
ing work of removing timber under contract be- 
cause of other party's breach held entitled to 
recover for the work done according to prices 
and values fixed by the contract. — Fernald 
Woodward Co. v. Conway Co., 229 F. 819. 
<&»3I9(2) (U.S.D.C.) Where plaintiflfs abandon- 
ed a logging contract by reason of embarrass* 
ment from defendant's failure to make pay- 
ments and advancements as agreed, there was 
no ground for recoupment by defendant.— Fern- 
ald Woodward Co. v. Conway Co., 229 F. 819. 
Failure of party to logging contract to make 
agreed payments, whereby other party was ren- 
dered unable to perform, held a breach, justify- 
ing the other party in not performing.^ Id. 

CONVEYANCES. 

See Assignments for Benefit of Creditors; 
B^raudulent Conveyances; Logs and Logging, 
^=>S ; Mortgages. 

COPYRIGHTS. 

See Courts, ^ss>291; Judgment, ^=>744. 

I. NATURE AND ACQUISITION. 

^=s940 (U.S.C.C.A.) Copyright covering comic 
opera held lost as to vocal number by publish- 
ing and selling it separately, with notning to 
show that the opera from which it was taken 
was copyrighted.— Herbert v. Shanley Co., 229 
F. 340. 

n. TITLE, OONVETANCES, CON- 
TRACTS, ANB REGUI«ATION8. 

<©=>4I,42 (U.S.C.O.A.) The legal title to a copy- 
right vests in the person in whose name it is 
taken out; but it may be held by him in trust 
for the true owner.— T. B. Harms & ITrancis, 
Day & Hunter v. Stern, 229 F. 42. 

m. INFRINQEMENT. 
(A) Tinint Constltntea Infrlnipement. 

<&=s>66 (U.S.C.C.A.) Under Copyright Act of 
1909, copyright of son^ held not infringed by 
rendering it in a public restaurant where no 
admission fee was charged, though performer 
was paid.— Herbert v. Shanley Co., 229 F. 340. 
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(B) Actions. 

«S==>8I (U.S.D.C.) Under equity rule 37 (198 
Fed. xxviii, 115 C. C. A. xxviii), licensee of 
riirht to produce copyrighted drama on the stage 
held not proper party to suit for infringement 
by production o£ motion picture play. — ^Tully v. 
l^iangle Film Corp., 229 F. 297, 
^=>82 (U.S.D.C.) Under the express provisions 
of Supreme Court rule 2 (29 Sup. CJt, xlviii), in 
a suit for infringement, a copy of the work al- 
leged to be infringed should accompany the com- 
plaint, or its absence should be explained.— TuUy 
V. Triangle Film Corp., 229 F. 297. 

Whether, because incorrect copy of work al- 
leged to be infringed was filed with complaint, 
payment of expenses should be made a condi- 
tion of amendment, held to be left for determina- 
tion on the trial. — Id. 

<&=s>B5 (U.S.C.C.A.) Assuming that publisher of 
story held copyright as trustee for author, pre- 
liminarjr injunction against companies acquir- 
ing metion picture rights without notice of au- 
thor's rights held properly denied, in view of 
Rev. St § 4955.— Brady v. Reliance Motion Pic- 
ture Corp., 229 F. 13f. 

CORPORATIONS. 

See Bankruptcy, ^=s»290; Banks and Banking; 
Carriers; Commerce, <S=3>69; Courts, ^=> 
274, 27tt; Insurance; Internal Revenue, ^=» 
9; Monopolies, ^=»17; Municipal Corpora- 
tions; Railroads; Street Railroads; Taxa- 
tion, ^=»117; Telegraphs and Telephones; 
AVitnessea, O=>306. 

IV. CAPITAI., STOCK, AND DIVI- 

DElfDS. 

(D) Transfer of Share*. 

«=>I23(11) (U.S.C.C.A.) The beneficiary of a 
pledge of stocks in trust to indemnify him 
against liability on a bail bond held a bona 
fide purchaser, with rights superior to the 
United States, which was defrauded of the mon- 
ey with which they were bought— Leary v. Unit- 
ed States, 229 F. 660. 

VI. OFFICERS AND AGENTS. 

(O) Rlfflita, Dutlea, and Liabilities as to 
Corporation and Its Members. 

<$==>308 (U.S.D.C.) Board of directors held not 
without power to adjust dispute with treasurer 
as to salary, after expiration of salary year, 
their term in office not having expired.- In re 
Knox Automobile Co., 229 F. 241. 

Where corporate treasurer was acting for 
himself in demanding increased salary, to which 
directors agreed, held, that contract, after being 
executed by treasurer, could not be set aside and 
the difference in salary recovered. — Id. 

Though corporate treasurer had no right to 
coerce payment of increased salary and issu- 
ance of stock, held, that contract was in force 
until rescinded. — Id. 

^=>3I4 (U.S.D.C.) Act of corporate treasurer 
in taking commission on loan made by him to it 
h-eld ratified by the directors, and not to be set 
aside,— In re Knox Automobile Co., 229 F. 241. 

Officers of a corporation are not precluded 
from loaning money to it, so long as they deal 
fairly with it— Id. 



<S=>3I6 (U.S.D.C.) Stock Issued by corporation 
to treasurer, who demanded the stock and an 
increase in salary, or payment of indebtednea 
to him, held not a bonus or gift. — In re Knox 
Automobile Co.. 229 F. 241. 
<g=»3l8 (U.S.D.C.) Where common officers and 
agents or two companies diverted sinking fund 
to benefit of one of them, held, that it was a fair 
inference that they were acting for it and by its 
command. — Brown v. Pennsylvania Canal (}o- 
229 F. 444. 

VII. CORPORATE POWERS AND 
LIABILITIES. 

(A) Extent and Exercise of Powers la 
General. 

<g=>376 (U.S.D.C.) Bond and mortgage execnt- 
ed by corporation on purchase of its own stock 
held void under Const. Pa. art. 16, § 7, and 
Act Pa. April 17, 1876 (P. L. 32) i l.-Tcpd 



V. Coleman. 229 



300. 



(D) Contrncta and Indebteclness. 

€=>469 (U.S.C.CA.) Under Stock Corporation 
Law N. Y. § 55, held, that bonds could not be 
pledged for payment of pre-existing debt, not- 
withstanding extension granted or substitation 
of new note with same or different indorsers.' 
In re Progressive Wall Paper Corp., 229 F. 489, 
500. 

Creditor's payment to corporation of money 
immediately paid back to it to extinguish old 
indebtedness held not to authorize issuance of 
bonds as security for new indebtedness under 
Stock Corporation Law N. Y. § 55.— Id. 
c8=>473 (U.S.C.C.A.) Under St Wis. 1913, |{ 
1676-27, 1684-7, 1753, issuance of negotiable 
corporate bonds for less than 75 per cent of 
par value held not defense available against 
bona fide holders.— In re Footville Condensed 
Milk Co., 229 F. 698. 

<&=»474 (U.S.C.CA.) Where pledgee of corpo- 
rate bonds did not agree not to sell them for 
less than their par value, stipulation after bank- 
ruptcy of corporation held not to validate them, 
in view of Baukr. Act, §70. — ^In re ProgresaiTe 
Wall Paper Corp., 229 F. 489, 500. 
' Creditor, receiving bonds of corporation aa 
security for pre-existing debt, contrary to Stock 
Corporation Law N. Y. § 55, held not a bona 
fide holder.— Id. 

Bonds of a corporation, pledged by it as col- 
lateral security for a pre-existing debt, were 
"issued," within Stock Corporation Law N. I. 
§ 55, forbidding issuance of bonds, except for 
money, labor, or property. — Id. 
^;=>4B2 (U.S.D.C.) Decree In suit to foreclose 
corporate mortgage held not to bar suit to re- 
quire accounting by related corporation for di- 
version or depletion of sinking fund.— Brown ▼. 
Pennsylvania Canal Co., 229 F. 444. 
<@=>486 (U.S-D.C.) Where railroad company 
agreed, when canal company's bonds were issued, 
to purchase unpaid interest coupons, bondhold- 
ers held entitled to have preacrilxxl sum set aside 
for sinking fund without first paying interest- 
Brown V. Pennsylvania Canal Co., 229 F. 444 

Corporate bondholders hM wronged by inve^ 
mont of sinking fund in such bonds, unless an- 
other corporation was liable for interest, or, if 
it was liable, .by- cancellation of tiie bonds.—Id. 
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Vm. IHSOIiVENGT AND BECEIVEB8. 

^=>537 (U.S.D.C.) Corporation's capital stock 
held not a liability to be taken into account in 
determininfT whether it is solvent, especially 
in view of Bankruptcy Act, S la (15).— Tepel v. 
Coleman. 229 F. dOO. 

^=>544 (U.S.D.C.) Under the law of Pennsyl- 
vania the capital stock of a corporation is a 
trust fund for the payment of company debts. 
— Tepel V. Coleman. 229 F. 300. 
«==>550 (U.S.C.C.A.) A deed to all the property 
of a corporation, duly made in trust for the 
benefit of creditors, constitutes an assignment, 
whether the corporation be solvent or insolvent 
— ColUns V. Williamson, 229 F. 50. 

Proceedings on a general assignment by a 
corporation under the Ohio statutes held not 
void because they were in a county other than 
that in which the company's general office was 
fixed, where no objection was made to the juris- 
diction.— Id. 

A general assignment by a corporation held 
void, as made for the purpose of compelling 
stockholders to surrender certain bonus claimed 
to be illegal.— Id. 

«=s>55d (U.S.C.C.A.) In a suit to set aside a 
deed of general assignment by a corporation, 
the court held warranted bv the facts in ap- 
pointing a receiver pendente lite.— Collins v. 
WiUiamson. 229 F. S&. 

«=s>566 (U.S.D.C.) In determining the right of 
contract creditors for supplies, etc., to prefer- 
ence from the estate of an insolvent railroad 
company, special circumstances may justify the 
allowance of preference to claims accruing pri- 
or to the arbitrary period generally settled upon. 
—Pennsylvania Steel Co. v. New xork City Ry. 
Co» 229 F. 465. 

That orders for supplies, received and used 
by the lessee of a street railroad system, were 
on Uanks of the lessor, held not to defeat the 
right of the seller to preference from the insol- 
vent estate of the lessee.- Id. 

Nature of supplies furnished to a street rail- 
road company, which entitled the seller to pref- 
erence from the estate in insolvency, considered. 
-Id. 

Xn. FOBEION CORPORATIONS. 

^=>657(8) (U.S.C.C.A.) After foreign corpora- 
tion's compliance with Const. Ala. 1901, § 232, 
and (3ode Ala. 1907, § 3642, parties to con- 
tract previously made held to have adopted it 
by recognizing it— Monteomery Traction CJo. v. 
Montgomery Light & Water Power Co., 229 
F. 672. 

^=>659 (U.S.C.C.A.) Acts subsequent to for- 
eign corporation's compliance with Act Fla. 
June 1, 1907 (Laws 1907, c. 5717), held to be 
an adoption of a contract entered into prior to 
such compliance, and other party was estopped 
to deny corporation's right to enforce contract. 
—Turner Const Co. v. Uniob Terminal Co., 229 
F. 702. 

«=»668(10) (U.S.C.C.A.) Authority of alleged 
agent of foreign corporation to receive serv- 
ice of process held dependent upon his char- 
acter, the surrounding facts, and proper in- 



ferences therefrom. — Boultbee t. International 
Paper CJo., 229 F. 951. 

^=»673 (U.S.C.C.A.) Finding that superintend- 
ent of foreign corporation's mill was not agent 
or attorney for purpose of service of process 
held not unsupported by the evidence, and not 
erroneous.— Boultbee v. International Paper 
Co., 229 F. 951. 

COSTS. 

See Patents, «=»325; Beeeiyers, «=»189. 

I. NATURE, GROUNDS. AND EXTENT 
OF RIGHT IN GENERAL. 

<S=»8 (U.S.D.C.) Where a patent infringement 
suit was dismissed for want of jurisdiction, no 
costs could be taxed.— United States Envelope 
Co. V. Transo Paper Co., 229 F. 676. 

V, AMOUNT, RATE, AND ITEMS. 

<S=>IWa) (U.S.C.C.A.) Where, though Ubels 
were not consolidated, they involved substan- 
tially the same issues and were tried on the 
same testimony, held that, under Rev. St. § 848 
(Comp. St 1913, I 1462), only one fee for at- 
tendance and travel should be allowed witnesses. 
—The Vera, 229 F. 657. 

COURT RULES CITED. 

Equity Rule 37-229 F. 297. 
Equity Rule 51—229 F. 579. 
Equity Rule 67—229 F. 633. 
Equity Rule 5S-229 F. 833. 

COURTS. 

See Appeal and Error; Bankruptcy, ^s>293; 
Corporations, ^=s>550; Patents, ^=s>288; 
Prohibition; Receivers, ^s>189; Removal of 
Causes ; United States, ^s»3. 

I. NATURE. EXTENT, AND EXERCISE 
OF JURISDICTION IN GENERAL. 

(8=»23 (U.S.C.C.A.) Though, where jurisdiction 
has attached, court may proceed upon consent 
with reference to matters before it, consent can- 
not confer jurisdiction not given by law or con- 
ferred by the Constitution upon a court.-^In re 
HoUins, 229 F. 349« 

<8=>37(2) (U.S.D.C.) Jurisdictional facts pre- 
scribed by statute held absolutely essential to 
federal court's Jurisdiction, regardless of par- 
ties' consent, and want thereof may be rafised 
at any stage.— United States Envelope Co. v. 
Transo Paper Co., 229 F. 576. 

VII« UNITED STATES COURTS. 
(A) Jurisdiction and Powers In Genernl. 

<S=>255 (U.S.C.CA.) United States courts held 
of limited jurisdiction, with only such powers 
as are expressly or by necessary implication con- 
ferred upon them.—In re Hollins, 229 F. 349. 
^s»274 (U.S.C.C.A.) Service upon agent desig- 
nated by foreign corporation, pursuant to Pub. 
Laws Me. 1911, c. 152, § 1, held to give juris- 
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diction to federal court— Bonltbee ▼. Interna- 
tional Paper Co., 229 F. 951. 

To make service on agent of foreign corpo- 
ration valid for purpose of conferring jurisdic- 
tion on federal court, held, that he must be 
representing the compan:^ in such sense that 
authority in him to receive service on ita be- 
half could be properly implied.— Id. 
«&»274 (U.S.D.C.) Under Judicial Code. § 57. 
suit bv New York telegraph corporation to en- 
join Kentucky railroad corporation from in- 
terfering with telegraph lines in the Northern 
district of Georgia held maintainable in that 
district,— Western Union Telegraph Co. t. 
Louisville & N. R. Co., 229 F. 234. 
<g=s>276 (U.S.D.O.) Defendant held to have 
waived right to object that suit between New 
York and Kentucky corporations was not 
brought in proper district, by appearing and fil- 
ing motion to dismiss on the merits.— Western 
Union Telegraph Co. v. Louisville & N. R. Co., 
229 P. 234. 

(B) Jvrladletlon Dependent on Ifatare of 

Snbject-Matter. 

«=»29l (U.S.C.CA.) Under Judicial Code, § 
256, right asserted and defense interposed in 
suit for infringement of copyright, held with- 
in the exclusive jurisdiction of the federal 
courts.- T. B. Harms & Francis, Day & Hunter 
V. Stem, 229 F. 42. 

<S=:»294 ^U.S.D.C.) A suit by the receiver of a 
national bank in the course of winding up its 
affairs held within the jurisdiction of a fed- 
eral District Oourl^ Under Judicial Code, § 24, 
par. 16.— Bates v. Dresser, 229 F. 772. 

(C) Jurisdiction Dependent on Cltlsen- 

■hip, Kesidenoe, or Character 
of Parties. 

«=»307 (U.S.C.CA.) Court held without juris- 
diction of suit for administration of embar- 
rassed debtor's estate through receiver, because 
party to whom- trustees for creditors had con- 
tracted to sell was citizen of same state as cer- 
tain complainants. — Hawes v. B^'irst Nat. Bank 
of Madison. 229 F. 51. 

«=5>3I0 (U.S.C.CA.) In suit to have court as- 
sume administration of estate conveyed to trus- 
tees for creditors, held, that debtor was an in- 
dispensable party.— Hawes ▼. First Nat. Bank 
of Madison, 229 F. 51. 

(8=s>3ll (U.S.D.C) Administrator appointed in 
Pennsylvania held not entitled to sue resident 
of West Virginia in federal court sitting in 
West Virginia by reason of diverse citizenship. 
— Klug v. Martinsburg Power Co., 229 F. 861. 
€=;»3I2<^) (U.S.C.C.A.) A suit by the grantee 
of a prior grantee to enjoin the cutting of stand- 
ing timber held not one brought as assignee of 
a chose in action, but within the jurisdiction 
of a federal court, regardless of the citizenship 
of complainants' grantor.— Crown Orchard Co. 
T. Dennis, 229 F. 652: 

(D) Jurisdiction Dependent on Amount or 

Valne in ControTersy. 

<8=»?28(2) (U.S.D.C.) Jurisdiction of federal 
court held dependent on amount claimed, un- 
less it appears from face of complaint that plain- 
^iift. cannot recover jurisdictional amount, and 
that part of claim, is colorable and fictitious. 



and inserted in bad faith.^-Le Roy ▼. Hartwick, 

229 F. 857. 

<©=>328(9) (U.S.D.C.) Where right to attorney's 
fees stipulated for in note sued on, dependent 
upon what law controlled, was in controversy, 
hfild, that the amount of the fee waa to be in- 
cluded to make up the jurisdictional amount— 
Le Roy v. Hartwick, 229 F. 857. 
<8=»328(10) (U. S. D. O.) Where the amonnt 
claimed in a complaint would give a federal 
court jurisdiction, the fact that upon the trial 
the amount recovered is less than the juris- 
dictional amount does not defeat the court's 
jurisdiction.— Le Roy v. Hartwick, 229 F. 857. 

(BS) Procedure, and Adoption of Prnetlec 
of State Conrt»« 

<8=>344 (U.S.C.C.A.) Marshars return, not 
showing that person served with process was 
agent of foreign corporation for service of 
process, held not aided by any presumption, as 
jurisdictional facts must appear affirmatively. 
— Boultbee v. International Paper Co., 229 F. 
951. 

<g=»347 (U.S.C.CA.) Upon overruling of de- 
murrer to replication, court held to have prop- 
erly heard and determined issue raised by repli- 
cation, though under Rev. St. Me. c. 84, § 35, 
judgment would have followed in state coart 
—Boultbee v. International Paper Co., 229 F. 
951. 

<8B=»352 (U.S.CO.A.) New equity role 57 (198 
Fe<l. xxxiv, 115 O. C A. xzziv), providing that 
a cause placed on the trial calendar shall not 
be continued over the term, except for caase 
shown, does not apply to a cause which has 
been heard where the term ends before entry 
of decree.— Davis v. Virginia Ry. & Power Co., 
229 F. 633. 

(F) State Laws a« Rnloa of Deeision. 

<S=>365 (U.S.D.C) In determining whether eq- 
uitable relief should be granted against default 
judgment obtained through misunderstanding of 
counsel, court held not bound by state decisions : 
the matter concerning the power of the court.— 
Interurban General Contracting Ca of New 
York V. United States, 229 F. 58& 

<&=»366 (U.S.C.CA.) Under Rev. St § m 
(Comp. St. 1913, I 1538), Const. Okl. art 9. S 
43, and Comp. Laws Okl 1909. fS 5605, 5606, 
holding of Supreme Court of Oklahoma that 
railroad company was not entitled to plead lim- 
itations held binding on federal courts.— Quinet- 
te V. Pullman Co., 229 F. 333. 

<d=>366(14) (U.S.C.C.A.) As to contracts ex- 
ecuted before the construction of a state stat- 
ute by its court of last resort, the federal 
courts are not conclusively governed by the con- 
struction thereafter placed upon it by the state 
court.— Kobey v. Hoffman, 229 F. 486. 

e=»366(27) (U. S. C. C A.) Decisions of state 
courts in construing state statutes held not to 
govern in construing indictment in federal court 
— McClendon v. United States, 229 F. 623. 

<d=>366(l) (U.S.C.CA.) The decision of a sMe 
court of last resort as to the construction of a 
s^te statute is binding upon a federal eourt 
—Lauderdale County ▼. Kittel, 228 F. 593. 
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^=>372 (U.glO.CJl.) In action in federal court, 
validity of release by sleeping car conductor of 
claims against sleeping car and railroad compa- 
nies held governed by general law and decisions 
of United States courts.— Fowler v. Pennsylva- 
nia R. Co., 229 F. 373. 

<g=»372(l) (U.S.D.C.) While the decisions of a 
state court upon a general legal proposition 
not covered by statute are not binding upon the 
federal courts, they are naturally given consid- 
erable weight by such courts.— Paterlini ▼. 
Memorial Hospital Ass'n of Monongahela City, 
Pa., 229 F. 838. 

^=s»376 (U.S.C.C.A.) New Jersey crossing stat- 
ute, relative to failure of traveler at protected 
crossing to stop, look, and listen, held to state 
rale of evidence, which federal courts should 
follow.— Delaware. L. & W. R. Co. v. Welsh- 
man. 229 F. 82. 

(H) Clrcnlt Courts of Appeals. 
«=»405 (U.S.C.GJL) Though no objection be- 
cause of a defect of parties was made in the 
District Court, the Circuit Court of Appeals 
must notice the defect itself, if it is jurisdic- 
tional.— Hawes y. First Nat Bank of Madison, 
229 F. 51. 

^s»405 (n.S.C.C.A.) Where District Court had 
no jurisdiction, held, that Circuit Court of Ap- 
peals could not consider the merits, though the 
parties did not raise the question of jurisdic- 
tion.— In re Hollins, 229 F. 349. 
«=>405(11) (U.S.O.C.A.) Though verdict was 
for only $930.60, amount involved in appeal 
from District Court for Canal Zone held suf- 
ficient to give jurisdiction, in view of counter- 
claim and affidavit as to amount involved.— 
Pacific Mail S. S. Co. v. Balderach, 229 F. 
562. 

Vni. GONCXJRRENT AND CONFUOT* 

nro JURisDionoN, and 

OOMITT. 
(B) State Goiivts anfl united States Courts. 

^s»48e (U.S.C.C.A.) A federal conH h^la to 
liave jurisdiction of a suit to set aside a deed 
of general assignment made under the laws of 
Ohio; state courts, under Gen. Code Ohio, { 
1613, not having such power.— Collins v. Wil- 
liamson. 229 F. 59. 

«5»508 (U.S.C.CA.) Where plaintiff was pro- 
ceeding in state court after nling of transcript 
in federal court, held, that temporary injunc- 
tion against .furtber.- proceedings in state court 
should have been granted.— Alabama Great 
Southern Ry. Co. ▼. American Cotton Oil Co., 
229 F. 11, 

CREDITORS. 

See Bankruptcy i©=»100. ' 

CRIMINAL LAW. 

See Banks and Banking, ^=>256, 257; Bur- 

Slary;. Constitutional Law, ^s»7i)i Grand 
ury;- Indictment and Information; Injunc- 
tion, ^t»10$; Internal Revenue, ^ss»47 ; Ma- 
licious Prosecution, ^S924; 3IpaopolieSi ^=» 
31 ; Poisons, ®=>4, 9 ; Post Office, <&=»31, 35, 
49; Prostitution.' 



•V, VENtFE. 
(A) Place of Brlnsrlnff Prosecvtton. 

t8=>n3 (U.S,C.O.A.) Under Judicial Code, § 42, 
prosecution based on unlawful issuance of cer- 
tificate of deposit held maintainable in Idaho, 
where certificate was signed in blank, though 
it was filled in and negotiated outside that 
sUte.— Simpson v. United States, 229 F. 940. 

VII. FORMER JEOPARDY. 

^s»l82 (U.S.C.C.A.) Prosecution on defective 
indictment held not a bar to a subsequent 
prosecution, where jury was discharged without 
an acquittal on the merits.— Simpson v. Unit- 
ed States, 229 F. 940. 

X. EVIDEMOE. 

(A) Judicial Notice, Prcsninptlons, and 
Burden of Proof. 

«3>32l (U.S.D.C.) In the absence of proof that 
improper or illegal evidence was used before 
the grand jury to secure an indictment, the pre- 
sumption is ' that the proceedings before the 
grand jury were regular in all respects.— Unit- 
ed States V. Coyle, 229 F. 256. 

(C) Otlier Offenses, and Cliaracter of Ac- 
cased. 

<8=»369(6) (U.S.C.C.A.) In a prosecution for 
carrying on the business of a liquor dealer with- 
out having paid the special tax therefor requir- 
ed by law, evidence of sales by defendant prior 
to the years named in the indictment held ad- 
missible—Day V. United States, 226 F. 534. 
«=»370 (U.S.O.C.AJ On trial for conspiracy to 
violate Food and Drugs Act, where defendant 
denied knowledge of misbranding of coffee, or- 
ders for mixing and misbranding of other lots 
of coffee held properly admitted.— Mitchell v. 
United States, 229 F. 857. 

(H) Docnntentarjr BSvldcnce and Kxclnslon 
of Parol ETldcnce Thereby. 

<8=3!>432 (U.S.C.C.A,) In prosecution for con- 
spiracy to violate Food and Drugs Act by ship- 
ping misbranded coffee, eHdenoe as %q meaning 
of marks on lots of coffee Held to make orders 
for branding and mixing other lots of coffee in- 
telligible, so as to render them admissible on 
qiestibn of defendant's knowledge.— Mitchejl v. 
United States, 229 F. 357. 

(M ) Welfflit and Bufletenoy; . * 

^=»564(1) (U.S.C:C.A.) On triar for entering 
railroad car and stealing shoes tberefrbdi,' 'evi- 
dencei if insufficient to show that entry "was 
•within the district, held sufficient to. sil stain 
conviction for larceny ; the stolen- shoes having 
been brought within such district.— Morris t. 
United States, 229 F. 616. 

XL TIME OF TMAi** :(iiii> cdkynr- 

VANOE. 

^s!>586. (tJ.S.CwG.A.) Befusal of ' continuance 
held matter addressed -to trial court's discretion. 
— McClendon. v. United States, 229. F. 523* 
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Xn. TRIAX., 
(H) Reqaeats tor In>triictlons. 

d=s>829(8) (U.S.G.G.A.} Refusal of instruction 
as to eyidence of gooa character or reputation 
held not error; uie instruction given having 
been even more favorable to defendants.-^Mor- 
ris V. United States, 229 F. 516. 
t8=>829(l) (U.S.C.CJL.) The refusal of a re- 
quested instruction, that defendant should only 
be convicted of the offense charged in the in- 
dictment, and of no other, was not error, where 
the court had already charged to that effect.— 
McClendon v. United States, 229 F. 623. 

(K) Verdict* 

<8=s>878(2) (U.S.O.aA.) Under indictment charg- 
ing entry into railroad car containing inter- 
state shipment, with intent to steal, and lar- 
ceny therefrom, held, that defendants could be 
convicted on both counts.— Morris v. United 
States, 229 F. 516. 

XV. APPEAI. AND ERROR, AND 
CERTIORARI. 



(B) 



Presentation and Reservation In Low- 
er Court of G-ronnda oi Revlevr. 



<®=Pl059(2) (U. S. 0. C. A.) Exception to the 
charge separately and as a whole, to each and 
every charge, and also to them in toto, held too 
general, and not to be considered, where any 
part of the charge was good.— McClendon v. 
United States, 229 F. 523. 

(B) Asalininient of Brrora and Briefs. 

<8=s> 1129(3) (U.S.C.C.A.) An assignment of er- 
ror that the verdict is contrary to the law is 
too broad and indefinite, and cannot be consid- 
ered.— McClendon V. United States, 229 F. 523. 

(G) Re-Flew. 

<®=?II51 (U.S.C.C.A.) Refusal of continuance 
held matter addressed to trial court's ^scre- 
tion, and not reviewable, unless a gross abuse 
of discretion.— McClendon v. United States, 229 
F. 523. 

«=»II7I(1) (U.S.C.C.A.) Remarks of district 
attorney in presence of the jury, constituting 
misconduct held not prejudicial, because evi- 
dence was so clear and convincing that the 
jury could not have found otherwise than as 
they did.— Robbins v. United States, 229 F. 987. 
<S==>II77 (U.S'.C.O.A.) Where punishment im- 
posed on two counts was the same and ran 
concurrently,' defendants held not prejudiced, 
•rcn though evidence did not warrant a ver- 
dict of guilty on one count.— Morris v. United 
States. 229 F. 516. 

CUSTOMS AND USAGES. 

«B3l6<l) (n.8;0.O.A) Where contract was 
canceled by buyer and tender made in Novem- 
ber, evidence as to custom to ship hops until 
February or March held not admissible to fix 
date for ascertainment of market price.— Pabst 
Brewing Co. t. E. Clemens Horst Co., 229 F. 
913. 



CUSTOMS DUTIES. 

X. VAUDITT, GONSTRVGTIOH. ATO 

OPERATION OF 01T8TOM8 I.AW8 

nf OEMERAIi. 

<S=s>22 (U.S.C.O.A.) Negatives of prize fight, 
from which positives are to be made and ex- 
hibited before members and guests of dubs, 
etc., without limitation as to number of guests, 
held excluded from importation by Act Joly 
31, 1912, as supplemented by Act Oct. 3, 1913, 
c. 16. par. 380, 38 Stat. 161.— Kalisthenic Ex- 
hibition Co. V. Emmons, 229 F. 124. 

DAMAGES. 

See Collision, ^=»144; Constitutional Law, «=» 
105 ; Contracts, ^=s>169 ; Executors and Ad- 
ministrators, ^==>49 ; libel and Slander, •=> 
128; liiterary Property; Monoi>olies, 9=> 
28; Negligence, <©=»84; Sales, <&=»371-384; 
Towage, «=:>15; United States. <8=s>67. 



IV. 



UQUIDATEB DABCAGES AND 
PENALTIES. 



^=s>85 (U.S.C.O.A,) In case of penalty, meas- 
ure of damages held ordinarily the actual loss; 
but in the case of liquidated damages the whole 
amount is recoverable, if consistent with the 
policy of the law.— Illinois Surety Co. y. United 
States, 229 F. 527, 533. 

VIIL PLEADING, EVIBENGE, AND 

ASSESSMENT. 

(C) Proceedings for A«ses«iiieiit. 

<S=>208(1) (U.S.C.C.A.) Damages recoverable 
for breach of a contract to manufacture and M 
oak extract for tanning held a question for the 
Jury.— Roller v. George H. Leonard & Co., 229 
F. 607. 

DEATH- 

n. ACTIONS FOB GAUSINO DEATH. 
(A) Rtarbt of AetlOB aad DefettMs. 

€=»25 (U.S.D.C.) Under Gen. St. Conn. 1902,' 
§ 399, ■prioT to amendment in 1915, and sec- 
tion 1094, settlement with decedent's widow be- 
fore appointment as administratrix held not 
defense to action by her as administratrix for 
wrongful death.— Carson v. Gore-Meenan 0>.i 
229 F. 765. 

<D) Pleadlnv mmd Bvldenae. 

^=:»69 (U.S.D.C.) In action for death under 
Connecticut statute^ evidence as to number aJid 
condition of beneficiaries held inadmissible, ex- 
cept to show absolute lack of beneficiaries or 
Heirs.— Carson v. Gor^Meenan Oo., 228 F. 765u 

DEBT. 

Se«. Schools and School Districts, ^sOl 

DEBTOR AND CREDITOR. 

See Assignments for Benefit of Creditors; 
Bankruptcy; Fraudulent ConyeyanoeiL 

DECEIT. 

See Fraud. 
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DEEDS. 
DEFAMATION. 

See Label and Slander. 

DELEGATION OF POWER. 

See Constitotlonal Law» ^s;»62. 

DEPORTATION. 

Bm Aliens, 4=932. 

DESCENT AND DISTRIBUTION. 

See Ezecoton and Administrators. 

in. BIGHTS AlVD UABIIiITIES OF 
HEIRS AND DISTRIBUTEES. 

(A) Nature and Bstabllslunei&t of Rlvltts 
fn General. 

^=»76 (U.S.D.G.) A claim for damages for a 
tort does not descend to a person's heirs until 
judgment is rendered.— Oaison v. Gore-Meenan 
Co.. 229 F. 765. 

DISCHARGE. 

See Accord and Satisfaction ; Bankruptcy, ^=» 
407, 409; Compromise and Settlement; Re- 
lease. 

DISCOVERY. 

See Patents, «=»292. 

H. UNDER STATUTORY PROVI- 
SIONS. 

(A) InCerroffatorle* and Bxajninaiion of 
Parttea and of Otber Persons. 

«=»36 (U.S.D.O.) Under equity rule 58 (198 
Fed. zxxiv, 115 O. G. A, xxxiv). party held not 
required to answer interrogatories suggesting a 
fishing expedition or attempting to pry into its 
case.— Window Glass Mach. Co. v. Brookville 
Glass & Tile Co., 229 F. 833. 
^=»69 (U.S.D.O.) Party voluntarily answering 
improper interrogatories held not entitled to 
.sny that they ought not to have been propound- 
ed.— Window Glass Mach. Co. v. Brookville 
Glass & Tile Co.. 229 F. 888. 

DISCRETION OF COURT. 

Bee Admiralty, «=3>50; Bankruptcy, ^s>100; 
Criminal Lawrj9=»586, 1151; Injunction, 
^=>135, 161; War, «=>16; Witnesses, «=» 
26& 

DISMISSAL AND NONSUIT. 

Bee Appeal and Error, ^=s>173_: Judgment, ^=:> 
570; Mandamus, «=s>169; Patents. ^=»313; 
Quieting Title, <&s>45. 

DISSOLUTION. 

Bee Injunction, «s»185, 161. 



DISTRIBUTION. 

See Descent and Distributioa. 

DOCTORS. 

See Physicians and Surgeons. 

DOUBLE TAXATION. 

See Taxation, <S947. 

DRUGGISTS. 

See Poisons. 

DUPLICITY. 

See Indictment and Information, ^s»124, 126. 

DUTIES. 

See Customs Duties; Internal Revenue* 

EASEMENTS. 

See Telegraphs and Telephones, ^s»ll. 

ELECTION OF REMEDIES. 

«s»ll (U.8.C.O.A.) Filing of suit toe^ancel pat- 
ent to land held not election of remedy, pre* 
venting action at law for damages, where, be- 
fore rning of suit, defendant had conveyed land, 
80 that such remedy did not exist.— Bistllne v. 
United States, 229 F. 546. 

ELECTIONS. 

See Bankruptcy, ^=9123. 

ELECTRICITY. 

«s»l9 (U.S.C.CA.) In action for injuries to 
contractor's employ^ from electricity turned on 
without his knowledge, held^ that there waa a 
question for the jury, though his foreman knew 
the current had been turned on^r-Peonsylvania 
Utilities Co. v. Brooks, 229 F. 93. 



EMINENT DOMAIN. 



m. 



PROCEEDINGS TO TAKE PROP* 
ERTT AND ASSESS COM- 
PENSATION. 

<&»t66 (U.S.D.O.) Where railroad company 
had ordered telegraph company to vacate right 
of way, court of equity held without power to 
condemn the property and fix oompensation to 
be paid by the telegraph company.— Western 
Union Telegraph Co. v. Louisville & N. B. Co^, 
229 F. 284. 

EMPLOYERS AND EMPLOYES. 

See Master and Servant. 

EMPLOYERS' LIABILITY ACTS. 

See Removal of Causes. 

EQUAL PROTECTION OF THE LAWS. 

See Constitutional Law, «Ba»240. 
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EQUITY. 

See Appeal and Error, ^s:»185; Bankruptcy, 
<S=»95, 140; Oourta, «=5>352, 365; Discovery, 
^=»3G; Eminent Domain; Fraudulent Con- 
veyances ; Injunction ; Judgment, ^=>437, 
551 ; Limitation of Actions ; Mines and Min- 
erals, <8=»2: Patents, <S=»28&, 291-325; 
Quieting Title ; Receivers; Specific Perform- 
ance; Subrogation; Trusts; Waste, ^=>17. 

I. JURISDICTION, PBINCIFI^ES, AND 
MAXIMS. 

(A) Nature, Chronnda* Svbjeots, and IBzteiit 
of Jnrtsdlctlon tn General. 

<S=»39 (U.S.D.G.) In suit to enjoin trespasses, 
held, that equity, under doctrine as to retaining 
jurisdiction for full relief, will not render judg- 
ment for statutory penalties.— United States v. 
Ash Sheep Co.. 229 F. 470. 

(C) Principle* and Maxima of Bqnltr* 

^=965 (U.S.C.C.A.) Judgment diamissing suit 
for specific performance held to prevent denial 
of relief in subsequent suit, on ground that 
plaintiff did not come into court with clean 
band8.-~T. B. Harms & Francia, Day & Hunt- 
er Y. Stem, 229 F. 42. 

H. I.ACHES AND STAI.E DEMANDS. 

<S=>7I (U.S.C.C.A.) Suit brought more than 10 
years after maturity of railroad bonds secured 
by deed of trust to land grant, seeking to hold 
company succeeding to rights in such grant per- 
sonally liable, held barred by laches.— Waller v. 
Texas & P. Ry. Co., 229 F. 87. 
<@=s>85 (U.S.C.CA.) The United States held not 
barred by any laches of their oflScers in a suit 
brought by them as a sovereign government to 
enforce a public right.— Bistline ▼. United 
States, 229 F. 546. 

TV. PIiEADING. 
(A) Original Bill. 

4$=»I49 (U.SJ>.C.) In equity, misjoinder of 
plaintiff having no interest, and entitled to no 
relief, held to render complaint multifarious and 
devoid of equity, and to require a dismissal. — 
Tully V. Triangle Film Corp., 229 F. 297. 

IX. MASTEBS AND OOMMISSIONEBS, 
AND PROCEE DIN GS BE- 
FORE THEM. 

^=»395 (U.S.D.C.) A master, to whom a patent 
infringement suit was referred, had ample pow- 
er, which he should not hesitate to use, to 
speed the cause and prevent unreasonable delay. 
— Rollman Mfg. Co. v. Universal Hardware 
Works, 229 F. 679. 

<S=>407 (U.S.D.C.) Under equity rule 51 (198 
Fed. xxxii, 115 C. C. A. xxxii), held, that mas- 
ter's r^ort in patent infringement suit should 
not contain unnecessary statement, argiunent, 
and debate regarding objections to evidence.— 
Rollman Mfg. Co. v. Universal Hardware 
Works, 229 F. 679. 

<^=»409 (U.S:C.C.A.) Under a reference of an 
entire case to a master by consent of parties, 
to report his findings of fact and conclusions of 
law, without the reservation of a right of re- 



view his findings ot fact are conclusive, if there 
is any competent evidence to support them.- 
Goldsmith Silver Co. v. Savage, W F. 028. 

<@=»409 (U.S.D.C.) A consent order of reference 
construed, with respect to the weight to be 
given by the court to the master's finduoigB of 
fact.— Bates v. Dresser, 229 F. 772. 

ERROR, WRIT OF. 

See Appeal and Error. 

ESTATES. 

See Descent and Distribution; Bxecutora and 
Administrators ; Perpetuities. 

ESTOPPEL 

See Aliens, «=>32 : Attachment, e=s>294; Cor- 
porations, <$=»659 ; Judgment, <$=»744; Mines 
and Minerals, ^=s>27; Patents. ^s»129; 
Sales, «=»176. 

EVIDENCE. 

See Aliens, ^S5>32, 54 : Appeal and Error, «s* 
695, 697, 1050>1058; Attorney and CUent, 
«=»166 ; Bankruptcy, <8=»1.36, 288^ 303, 340; 
Burglary, <8=>31. 42; Collision. ^s»73; Con- 
tracts, ^=>169; Corporations, ^=9673; 
Courts, (8=s>376 ; Criminal Law, «=s>369, 370, 
432, 564; Customs, and Usages. ^s»15; 
Death, ^=»60 ; Discovery, ^=»36 ; Exceptions, 
Bill ot ^=>27; Executors and Administia- 
tors, ^=s>531 ; Fraud, ^5^50 ; Highways, ^=> 
113; loBuranoe. «s»666: Master and Serv- 
ant. <8=»265-286: New Trial, «=s>71; Pat- 
ents, <©=»45. 62, 91, 200, 312; Pleading, *=» 
11. 381; Post Office, «=>49; Process, «=» 
148; Sales, <8=>181, 382; Taxation, «=»203; 
Towage, ^ls>15; Trade-Marks and Trade- 
Names, «=»93; Trial, ^=s>54; Trusts, ^» 
372; Witnesses. 

I. JTJDIOIAIi NOTIOE. 

«=3>I0 (U.S.D.C.) The court will take judicial 
notice that there are several schoolhouses, both 
public and private, wherein school is kept, with- 
in four miles of a particular place of busmea 
in the city of Memphis-^Laughter & Fisher v. 
McLain, 229 F. 280. 

<S=>29 (U.SJD.C.) The Vnittd States District 
Court tor the Western District of Tennessee 
take^ judicial notice of the laws of Tennessee 
establishing public schools.-— Laughter & Fisher 
V. McLain, 229 F. 280. 

IV. BEIiEVAHCT, MATBB IAMT Y, AND 

COBiPfiTENCT IN OBNEBAL. 
(A) Pacts In Issue and ReleTant to Issnes^ 

®=>M6 (U.S.C.CA.) Where, in action again« 
county, plaintiff was permitted to prove admis- 
[Sion 01 county's attorney that fund had been 
retained to pay any judgment recovered, evi- 
dence that no such fund had been retained Md 
admissible.— Lauderdale County v. Kittel 229 
F. 593. 
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(B) Re* Oe«t». 

9s»l2l(8) (U.S.C.O.A.) In contractor's action 
for defendant's refusal to permit him to com- 
plete contract, evidence that he replied to no- 
tice to discontinue work and did not acquiesce 
held res trestie and admissible. — ^Lauderdale 
County ▼. Kittel, 229 F. 593. 

(C) Sinllar Facts and Traaaactloiis. 

€=>I42(2) (U.S.C.C.A.) In seller's action for 
buyer's breach, evidence as to sales several 
months after buyer's cancellation of contract, 
And in places other than place of delivery, Aeld 
inadmissible to show market value.— Pabst 
Brewing Co. ▼. E. Clemens Horst Co., 229 F. 
913. 

V. BEST AND SECONDARY EVIDENCE. 

e=>l66 (U.S.C.C.A.) Permitting witness to tes- 
tify from figures compiled from books, where 
the books were accessible and unaccounted for, 
held error.— Pabst Brewing Co. v. E. Clemens 
Horst Co., 229 F. 913. 

X. DOCI7MENTART EVIDENCE. 

(D) Production, Antbentlcntlon, and Bf- 
feot. 

«=»376(1) (U.S.C.C.A.) Books of account held 
incompetent, without testimony as to how or by 
whom they were kept, when entries therein were 
made, or the sources from which they were 
made.— Pabst Brewing Co. v. E. Clemens Horst 
Co., 229 F. 913. 



EXCEPTIONS. 



See Criminal Law, ^=>1059; 
Information, ^s»lll. 



Indictment and 



EXCEPTIONS, BILL OF. 

I. NATURE, FORM, AND CONTENTS 
IN GENERAL. 

C=>27 (U.S.C.C.A.) Where evidence was made 
part of the exceptions, held, that recital in tlie 
bill of exceptions could add nothing to what the 
evidence itself showed. — Boultbee v. Internation- 
al Paper Co., 229 F. 951. 

EXCISE. 

Se« Internal Revenue. 



EXECUTION. 



See Attachment; 
emptioDB. 



Bankruptcy, «=»196; Ex- 



Hi. ISSUANCE, FORM, AND REQUI- 
SITES OF WRIT. 

«=»99 (U.S.C.C.A.) A writ of "pluries fi. fa." is 
a writ issued where other commands of the 
coart have proved ineffectual.— United States v. 
Board of Directors of Public Schools, Parish of 
Orleans, 229 F. 1. 



EXECUTORS AND ADMINISTRATORS. 

See Courts, «=s>307, 311; Descent and Distribu- 
tion. 

in. ASSETS, APPRAISAL. AND IN-^ 
VENTORT. 

^=>49 (TJ.S.D.G.) A claim for damages for a 
tort does not pass to an administrator as assets, 
snve by virtue of a statute.— Carson v. Gore- 
Meenan Co., 229 F. 765. 

Xm. LIABILITIES ON ADMINISTRA- 
TION BONDS. 

^=»53l (U.S.D.C.) Where release of surety on 
executor's bond was under seal, held^ that the 
seal was conclusive evidence of consideration, 
especially where recited consideration of $1 was 
simwn to have been paid.—Gillespie T. Smith, 
229 F. 760. 

Plaintiffs release of his uncle from liability 
on the bond of his father's executor held not 
shown to have been obtained by fraud, misrep- 
resentation, or undue influence. — Id. 

Plaintiffs release of surety on joint and sev- 
eral bond of his father's executor held to have 
released other sureties only to the extent to 
which the released surety would have been lia- 
ble.-Id. 

EXEMPTIONS. 

See Bankruptcy, «5»899, 400; Taxation, «=» 

I. NATURE AND EXTENT. 

rA) If atvre, Creation. Dvratloa, and Effect 
In General. 

«=>4 (U.S.C.C.A.) Statutes creating or giving 
the right of exemption to a debtor are subject to 
the rule of liberal construction, and are gener- 
ally subject to the most liberal construction 
which the courts can possibly give them. — ^Hills 
V. Joseph, 229 P. 885. 

(O Property and Rljrhts Exentnt. 

«=>52 (U.S.C.C.A.) Under Rem. & Bal. Code 
Wash. § 503, householder held entitled, in lieu 
of exempt animals, to select merchandise from 
stock in trade, not exceeding $250 in value- 
Hills V. Joseph, 229 F. 865. 

FACTORS. 

See Brokers. 

«=5>49 (U.S.C.C.A.) Factor held liable in tort 
to owner or lienor against whom placing of 
chattels with factor is a tort, but only where 
principal's right of possession was defective.— 
C. E. White & Co. V. Century Savings Bank 
of Des Moines, Iowa, 229 F. 975. 

Where principal has good title and right of 
possession when chattels are delivered to factor, 
factor's possession held lawful, and authority to 
sell continues until notice of revocation.— Id. 

FALSE IMPRISONMENT. 

See Mctlidous Prosecution. 
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FEDERAL COURTS. 

Sm Courts, «=9274-347. 

FEDERAL EMPLOYERS' LIABILITY 
ACT. 

See Removal of Causes. 

FINDINGS. 

See Appeal and Error, ^=s>931, 1008, 1017. 

FOOD. 

<S=>3 (U.S.D.O.) The Meat Inspection Act held 
not to apply to tallow oil not used or intended 
to be used in manufacture of oleomargarine, 
though it might be so used.— Pittsburgh Melt- 
ing Co. V. Baltimore & O. R. Co., 229 F. 214. 
Under the Meat Inspection Act, regulations 
of Secretary of Agriculture, extending its provi- 
sions to products **capable of being used as 
food by man," held in excess of his powers.— Id. 

FORECLOSURE. 

See Corporations, ^s»482. 

FOREIGN CORPORATIONS. 

See Corporations, 4=>668, 673. 



FOREIGNERS. 



See Aliens. 



FORMER JEOPARDY. 

See Criminal Law, ^=s»182. 

FORNICATION. 

See Prostitution. 

FRANCHISES. 

See Taxation, «a»117. 

FRAUD. 

See Bankruptcy, ^=:»308, 407 J Fraudul(»nt 
Conveyances; Limitation of Actions, ^=»37; 
Patents, ^=s>200; Post Office, <$=»35, 48, 49 ; 
Sales, C=s»45 ; Trade-Marks and Trade-Names, 
<8=s>85. 

n. ACTIONS. 

^=7>50 (U.S.D.C.) Fraud is never presumed, but 
must be clearly shown. — Gillespie ▼• Smith, 229 

F. 7eo. 

FRAUDULENT CONVEYANCES. 

See Bankruptcy, ^=»57. 

I. TRANSFERS AKB TRANSAOTtONS 
IKVAUD. 

(J) Kno^rledse and Intent off drantee. 

^=>I70 (U.S.C.CA.) Transfer of stock from 
husband to wife in payment of debt. Tendering 
him unable to pay complainants' debt, held not 
fraudulent, though hosband intttnded to defraud 



complainants; wife haTing taken stock sold? 
to obtain payment— English v. Brown, 229 F. 
34, 

GARNISHMENT. 

See Attachment 

GIFTS. 

See Charities; Corporations, ^=»3XQ. 

GRAND JURY. 

See Indictment and Information. 

^=»38 (U.S.C.CA.) Presence in grand jury room 
of stenographer, who merely took testimunj 
without attending the jury's deliberations, hdd 
not to invalidate indictment— Wilson y. United 
States, 229 F. 344. 

Act June 30, 1906, authorizing Attorney Gen- 
eral or attorneys appointed by him to oondact 
legal proceedings, held not to enumerate all per- 
sons who may be present in grand jury room 
or to prohibit presence of stenographer.— Id. 



See Poblic Lands. 



GRANTS. 



GUARANTY. 



See Indemnity. 



HABEAS CORPUS. 



n. JURISDICTION, 



lOTION, PROCEEDIirGS, 
AND REUEF. 



<S=>82 (U.S.C.CA.) Practice of Diatrict Coort 
to make preliminary determination as to pro- 
priety of issuing writ of habeas corpus without 
personal appearance of prisoner held not to vio- 
late statute as to such writs.— Murdock r* Pol- 
lock, 229 P. 392. 

HARMLESS ERROR. 

See Appeal and Error, ^=»1033-1058 ; Crim- 
inal Law, ^s»1177. 

HARRISON ANTI-NARCOTIC LAW. 

See Poisons, ^=»4. 

HEIRS. 

See Descent and Distribution. 

HIGHWAYS. 

See Navigable Waters, «=s>39; Pnblic Lands, 
<8=>47. 

in. CONSTRUCTION, nCPROVEMBHT, 
AND REPAIR. 

«=>ll3a) (U.S.C.CA.) Under Const »«■ 
1890. S 170, and Laws 1910, c. 149, SS 1, 5, as 
amended by Laws 1912, c. 145. road commia- 
sioners, in executing contracts held to act for 
county, which therefore may be sued thereon.— 
Lauderdale County y. Kittel, 229 F. 593. 
^=>li3(4) (U.S.C.CA.) In contractor's action 
against county, evidence of payments on basis 
stated in contract heid to make question for 
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jury as to meeting of minds on the price speci- 
fied.— Lauderdale County V. Kittel, 229 F. 593. 

In contractor's action for breach of highway 
construction contract, report of engineer that 
work was being unnecessarily delayed held not 
conclusive, and the issue was whether the worik 
in &ict was unnecessarily delayed.— Id. 

In contractor's action against county for 
breaking contract for alleged reason that work 
was being unnecessarily delayed, instructions 
held to have fairly submitted tiie issue determi- 
native of the merits.— Id. 

HOSPITALS. 

See Charities, ^=»45. 

HOUSEBREAKING. 

See Burglary. 

HUSBAND AND WIFL 

See Fraudulent Conveyances, ^=s>170. 

IMMIGRATION. 

See Aliens, ^=956. 

IMPORTS. 

See Customs Duties. 

INDEMNITY. 

See Corporations, ^=^123. 

«=»I4 (U.S.C.C.A.) One whose property is at- 
tached as that of another may intervene, or 
bring replevin or conversion against the omcer, 
and the judgment will be binding on the attach- 
ment plain tiflf, who gave bond and directed the 
acts of the officer.— Nisbet v. Federal Title & 
Trust Co., 229 F. 644. 

INDIANS. 

«=:»I5(1) (U.S.C.CA.) Act May 17, 1884, i 8. 
relative to Indians or other persons in posses- 
sion of land in Alaska, held not to prevent In- 
dians from selling their possessory rights. — 
Worthen Lumber Mills v. Alaska Juneau Gold 
Mining Co., 229 F. 966. 

Act May 17, 1906, held not to terminate pos- 
sessory rights of Indians in Alaska lands, o^ 
bar the anenation thereof.— Id. 
^=>i6iS) (U.S.C.CA.) An Indian allottee, who 
holds his land subject to Act May 27, 1908, § 2, 
authorizing leases with the approval of the In- 
terior Department, and has leased the surface, 
may also lease it for oil, with the right to drill 
thereon.— Kemmerer v. Midland Oil A Drilling 
Co., 229 F. 872. 

«=»I9 (U.S.D.C.) Rev. St. § 2117 (Comp. St 
1913, S 4107), providing penalty for grazing on 
Indian lands, held to apply only to lands so far 
in Indian occupancy and control that grazing 
will injure the Indians, and to which they might 
consent.— United States v. Ash Sheep Co., 229 F. 
479. 

Rev. St. 8 2117 (Comp. St. 1913, S 4107). pro- 
viding penalty for grazing horses, mules, or cat- 



tle on Indian lands, heUd not applicable to 
sheep.— Id. 

INDICTMENT AND INFORMATION. 

See Bankruptcy, ^=3>494; Conspiracy, «=»43 ; 
Conrts, #s»366; Grand Jury; Ijarceny, ^=> 
28; MonopoUes, «=5>31 ; Post Office, «=5>48. 

V. REQUISITES ANP StJFFIOIENGT 
OF ACCUSATION. 

4^86 (U.S.D.C.) Indictment for conspiracy in 
restraint of trade, alleging that at Boston, in 
the district of Massachusetts, defendants en- 
tered into conspiracy, etc., held to sufficiently 
charge a crime as to each defendant, committed 
within such district.— United States v. King, 
229 F. 275. 

<S=s>IIO(3) (U.S.D.C.) Counts in an indictment 
for violations of White Slave Traffic Act, §§ 2, 
8, held substantially in the language of the 
statute, and sufficient— United States y. Brand, 
229 F. 847. 

Indictment substantially followin|r language of 
statute, which denounces acts or things as cnme, 
held good.— Id. 

VI. JOINDER OF PARTIES. OFFENSES, 

AND COUNTS, DUPIJCITT, 

AND ELECTION. 

«=5>I25(20) (U.S.C.CA.) Indictment charging 
cashier of bank with issuing "and" putting 
forth a certificate of deposit with intent to in- 
jure **and" defraud the bank held not duplici- 
tous and bad, under Rev. St. f 5209 (Comp. St 
1913, I 9772).— Simpson v. United States, 229 
F. 940. 

€=»I25 (U.SJD.C.) Indictment held not du- 
plicitous, as charging both a conspiracy in re- 
straint o£ trade and an actual restri^int of 
trade; overt acts being alleged in support of 
the charge of conspiracy.— -United States v. 
King, 229 F. 276. 

Vn« MOTION TO QUASH OR DISMISS, 
AND DEMURRER. 

«=»I33(1) (tJ.S.C.C.A.) Objections to an indict- 
ment should be made by motion to quash, de- 
murrer, or motion in arrest of judgment, and 
not by objections to testimony, or by requests 
for instructions.— Simpson v. United States, 2Zd 
F. 940. 

INFORMATION. 

See Indictment and Informatioii. 

INFRINGEMENT. 

See Copyrights. <88>66, 81-85; Patents, ^=9263- 
328; Trade-Marks and Trade-Names, ^=s>55- 
70, 86. 

INHERITANCE. 

See Descent and Distribution. 
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INJUNCTION. 

See Copyrights, <&=>85; Courts, «=»274, 312, 
508; Equity, <ds»39; Mines and Minerals, 
<©=>2; Navigable Waters, «=»30; Patents, 
<gs»802; Taxation, <Sss»498; Trade-Marks and 
Trade-Names, «=»57, 73, 79, 86 ; Waste, «=» 
17. 

I. NATXTRE AHD OROUlfDS IN QEK- 

ERAIi. 

<©=>2I (U.S.D.C.) Alleged past harmful and 
lawless practices of sugar refining company in 
conduct of its business held not ground for 
denying it injunctive relief against enforcement 
of unconstitutional and discriminatory statute. 
—American Sugar Refining Co. v. McFarland, 
229 F. 284. 

II. SUBJECTS OF PROTECTION AND 

REUEF. 
(A) Actions and Other Lesnl Procee dinars. 

<©=>26(1) (XJ.S.D.O.) In suit against contributo- 
ry infringer for conniving at unlawful use of 
lawful assemblage of parts, injunction against 
institution or prosecution of suits against de- 
fendant's customers held to be denied. — Sanitary 
Street Flushing Mach. Co. v. Studebaker Corp., 
229 F. 501. 

(H) Criminal Acta, Oonsplraoiea^ and 
Proaeontions. 

<S=» \ 05 (U.S.D.O.) Sugar refining company sub- 
ject to provisions of Act La. No. 10 of 1915, 
held entitled to injunctive relief against its en- 
forcement.— American Sugar Refining Co. y. 
McFarland, 229 F. 284. 

III. ACTIONS FOR INJUNCTIONS. 

<©=» 114(2) (U.S.C.C.A.) The grantee of a prior 
grants of sUnding timber held entitled to 
maintain a suit in equity to enjoin the cutting 
of the same by another.— Crown Orchard Co. 
V. Dennis, 229 F. 652. 

IV, PREUMINART AND INTERLOCU- 
TORY INJUNCTIONS. 
(A) Gronndii and Prooeedlnar* to Procnre. 

<S=»I35 (U.S.C.C.A.) The panting or dissolu- 
tion of an interlocutory injunction rests in the 
i>ound discretion of the court, which ma^ take 
into consideration the relative damage which the 
respective parties will sustain if it be granted 
or refused.—Kemmerer v. Midland Oil & Drill- 
ing Co., 229 F. 872. 

(B) Contiaainv. ModifjrittK, Vaoatiav, or 
DissolTinar* 

<S=s>l6l (U.S.C.C.A.) The panting or dissolu- 
tion of an interlocutory injunction rests in the 
sound discretion of the court, which ma^ take 
into consideration the relative damage which the 
respective parties, will sustain if it be granted 
or refused.— Kemmerer v. Midland Oil & Drill- 
ing Co., 229 F. 872. 

The dissolution of an interlocutory injunc- 
tion held within the discretion of tne court, 
where the resulting damage to complainant 
would be slight.— Id. 



INSOLVENCY. 

See Assignments for Benefit of Creditors; Bank- 
ruptcy; Corporations, ^=>537, 566; Sales, «=> 
46; Taxation, «=>117. 

INSPECTION. 

See Food. 

INSTRUCTIONS. 

To jury, see Criminal Law, (d==>829. 

INSURANCE. 

V. THE CONTRACT IN GENERAL. 
(B) Constrnctlon and Operation. 

<&=»168 (U.S.C.C.A.) A mere recital in a surety 
bond given by an agent that he has been ap- 
pointed agent at a certain place does not limit 
the scope of the bond or the liability of the sure- 
ty to business done by the agent at such place. 
■—Citizens* Trust & Guaranty Co. of West Vir- 
ginia V. Globe A Rutgers Fire Ins. Co., 229 F. 
326. 

IX. AVOIDANCE OF POUCT FOR MIS- 
REPRESENTATION, FRAUD, OB 
BREACH OF WARRANTY OB 
CONDITION. 

(B) Matters Relntinv to Property- or In- 
terest Insured. 

€=»285 (U.S.CC.A.) A surety bond procured by 
an agent in favor of his principal held not in- 
valid because the principal did not inform the 
insurer of the state of the agent's account at the 
time of its execution, where no inquiry was 
made.— Citizens* Trust & Guaranty Co. of West 
Virginia v. Globe & Rutgers Fire Ins. Co., 229 
F. 326. 

XII. RISKS AND CAUSES OF LOSS. 
(C) GnarantT nnd Indemnity Insurance. 

<g=»435 (U.S.C.C.A.) Policy insuring against 
loss on account of bodily injuries accidentally 
suffered by employes held to cover damages 
caused by employes' contracting typhoid fever 
from drinking water. — iEtna Life Ins. Co. v. 
Portland Gas & Coke Co., 229 F. 552. 

XIV. NOTICE AND PROOF OF X<OSS. 

^=»556 (U.S.C.CA.) A provision of an insur- 
ance policy that no condition should be deemed 
waived except by certain formalities held not to 
prevent a waiver by the company, acting through 
its officers.— Citizens' Trust & Guaranty Co. of 
West Virginia v. Globe & Rutgers Fire Ins. Co., 
229 F. 326. 

<8=s>560 (U.S.C.C.A.) Insured held to have waiv- 
ed a condition in a policy requiring immediate 
notice of a loss, by railing to object thereto.— 
Citizens' Trust & Guaranty Co. of West Vir- 
ginia V. Globe & Rutgers Fire Ins. Co., 229 F. 
326. 

XVni. ACTIONS ON POUCIES. 

^s>665 (U.S.C.C.A.) Evidence held to sustain a 
recovery on a policy insuring against loss by rea- 
son of *'fraud or dishonesty*^ of an agenL--Citi- 
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»ns' Trust & Guaranty Co. of West Virrfnia y. 
Globe & Butgers Fire Ins. Co., 229 F. 826. 



See War. 



INSURRECTION. 
INTENT. 



See Bankruptcy, <8=:»106; Post Office, ^=5>31; 
Prostitution, «=»1; Taxation, Qs»58; Trade- 
Marks and Trade-Names, ^s>55, 60. 

INTEREST. 

See Bankruptcy^ ^=i»346; Oorporations, 9=» 
486; United States, ^=s»67. 

INTERLOCUTORY INJUNCTION. 

See Injunction, Qs9l86, 161. 

INTERNAL REVENUE. 

«=s>2 (U.S.D.C.) Tax imposed by Act Cong. 
Oct. 22, 1914, on bankers, held a privilege tax, 
and not invalid as a direct tax on property.^ 
Real Estate Title Ins. & Trust Co. v. Lederer, 
229 F. 709. 

«=»9 (U.S.C.O.A.) Under Corporation Tax 
Law, § 38, when a corporation ceases the con- 
duct of the business subject to a tax by turn- 
ing it over to another, it ceases to be subject 
to the tax.—Public Service Ry. Co. v. Herold, 
229 F. 002. 

Various acts of lessor public service corpo- 
rations considered, and held not to constitute 
the carrying on or doing business within the 
meaning of the Corporntion Tax Law.— Id. 

A corporation, which had leased all of its 
property, held not carrying on or doing business, 
within the meaning of Corporation Tax Law, 
because of the fact that it was authorized by 
its charter to lease property.— Id. 
«»9 (U.S.D.C.) What, if any, of the capital 
of a corporation engaged in banking and other 
kinds of Dusiness, is employed in banking, with- 
in Act Cong. Oct. 22, 1014. is a fact to be found. 
—Real Estate Titie Ins. & Trust Co. v. Leder- 
er, 229 F. 709. 

Facts held not to show that titie insurance 
company, also doing banking business, had no 
capital invested in the banking business, within 
Act Cong. Oct. 22, 1914, though deposits were 
kept separate.— Id. 

^=»I9(3) (U.S.D.C.) Under Emergency Reve- 
pue Act Oct. 22, 1914, i 5, and Schedule A, 
warrant or power of attorney in bankruptcy 
proceedings held required to bear internal reve- 
nue stamp, even though executed and presented 
when not necessary.— in re Capitol Trading Co., 
229 F. 806. 

e=>28 (U.S.D.C.) Under Act Aug. 5, 1909, f 38, 
par. 5, and Rev. St. § 8213 (Comp. St. 1913, 
I 5937), indebitatus assumpsit held to lie for 
balance of corporate excise tax, which sbouM 
hare been levie<l without formal assessment- 
United States V. Minneapolis Threshing Mach. 
Co., 229 F. 1019. 

Action to recover balance of special excise, 
which should have been levied, held not barred 
by limitation contained in Act Aug. 5, 1909, f 



38. par. 6, nor any other statute of limitations. 

<&=s>38 (U.S.C.C.A.) Pleading of plaintiffs in 
suits to recover taxes paid under Corporation 
Tax Law held to have been based on the stat- 
ute and subject to the limitations prescribed 
thereby.- PubUc Service Ry. Co. v. Herold, 229 

A suit to recover taxes paid under the Cor- 
poration Tax Law cannot be maintained, where 
no claim therefor was presented to the Com- 
missioiker of Internal Revenue^ within two 
years.— Id. 

<S=s>47 (U.S.C.C.AJ Evidence held inadmbsible 
to establish the offense of carrying on the busi- 
ness of a wholesale liquor dealer without having 
Said the special tax therefor.— Day v. United 
tates, 229 F. 63^. 

INTERNATIONAL LAW. 

See War. 

INTERSTATE COMMERCE. 

See Commerce; Monopolies, ^s>28. 

INTERVENTION. 

See Attachment, <t=9302; Indemnity, 93»14; 
Parties, ^s»48. 

INTOXICATING LIQUORS. 

See Commerce, ^s»8; Criminal Law, ^=»360. 

INVENTION. 

See Patents. 

JEOPARDY. 

See Criminal Law, ^=»180. 

JUDGMENT. 

See Aliens, ^ss>32; Appeal and Error, «=>1207; 
Execution; Mandamus, QsaIII; Schools and 
School Districts, <dcp94. 

X. EQUITABLE REUEF. 
(A) Natvre of Remedy and Oroonda. 

(d=»437 (U.S.D.C.) Defendant, against whom 
judgment by default was taken by reason of 
misunderstanding by the different attorneys 
representing it, held not entitled to equitable re- 
lief.— Intern rban General Contracting Co. of 
New York.y. United States* 220 F. 588. 

XTTT. MERGER AND BAR OF CAUSES 

OF ACTION AND DEFENSES. 

(A) JndKments Ovevatlve an Bar. 

^s>5B\ (n.S.CC.A.) Final decree in equity 
held to bar further litigation at law, and final 
judgment at law ta bar action in equity, ettept 
in matters within the exclusive cognizance of 
e<iuit7.— T. B. Harma & Fjcancifl, {)ay & Hun- 
ter V. Stem, 220 F. 42. 

^=>570(1) (U.S.C.C.A.) Judgment dismissing 
suit to cancel patent on motion of United States 
attorney held not res judicata in action for 
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damages for fraud in procuring patent.— Bistline 
V. United States, 229 F. 546. 

(B) Cansea of Aotlon and Defenseii Mers- 
eil. Barred, or Conclnded. 

€=:»589 (U.S.O.OJl.) If complainants, to whom 
B. had contracted to transfer stock had equita- 
ble lien thereon, .held, that it was merged in 
judgment for breach of the contract and no lon- 
ger existed.— English v. Brown, 229 F. 34. 

XXV. OONOLUSIVENESS OF ABJUDI- 
CATION. 
(C) Matter* Concluded. 

^=s>744 (tJ.S.G.CA.) In suit for infringement 
of copyright, defendants held estopped by for- 
mer judgment from asserting any equitable 
rights in copyrighted composition, or asserting 
that plaintiffs held title thereto as trustees for 
them.— T. B. Harms & Francis, Day & Hunter 
V. Stem, 229 F. 42. 

XXII. PI.EADIHG AlVD EVIDENCE OF 

JUDGMENT AS ESTOPPEI< OB 

DEFENSE. 

<S=s>948 (U.S.C.C.A.) Plaintiffs held entitled to 
introduce judgment to estop defendant without 
pleading it, where it was merely set up as con- 
clusive of a particular fact or question.— T. B. 
Harms & Francis, Day & Hunter ▼. Stem, 229 

JUDICIAL NOTICE. 

See Evidence. 

JURISDICTION. 

See Appeal and Error, <@=>185; Bankruptcy, 



JURY. 

See Appeal and Error, <@=>1008; Grand Jury. 

LACHES. 

See Equity, <8=>71, 85; Quieting Title, <8=»29; 
Trusts, ^=s>372. 

LANDLORD AND TENANT. 

See Bankruptcy, «=»340; Indians, ^=s>16. 

LANDS. 

See Indians, «=5>15, 19, 19; Pablic Landfl. 

URCENY. 

See Commerce, ^s>5, 8; Criminal Law, ^S9878. 

II. PROSECUTION AlVD PUKISH. 

BCENT. 
(A) iBdlotnMiit and lAtormatloa* 

tS=s>28(l) (U.S.C.C.A.) Indictment for stealing 
eoods constituting part of interstate shipment 
From railroad car held sufficient— Morris v. 
United States, 229 F. 516. 



LEVY. 

See Attachment, «s»175. 

LEWDNESS. 

See Prostitution. 

LIBEL AND SLANDER. 

n. PBIVII^EOED COMMUNICATIOHfl, 
AND MAUOE THEREIN. 

<8=s>50i/2 (U.S.C.CJL.) Article held not privi- 
leged as fair and reasonable comment, though 
relevant, if it goes beyond reasonable limits.— 
Press Pub. Co. v. Gillette, 229 F. 108. 

IV. ACTIONS. 
(B) TrlAly Judsment, and Review. 

<S=s>l23 (U.S.C.C.A.) Whether reference to sign- 
ers of memorial to the President regarding pol- 
icy towards Mexico as "troop of Benedict Ar- 
nolds*' transcended the limits of fair criticism 
held properly submitted to the jury.— Press Pub. 
Co. V. Gillette, 229 F. 108. 

Whether the limits of fair criticism have beeo 
transcended by an alleged libelous article msy 
sometimes be a question of law, but ordinarily 
is one of fact for the jury.— Id. 
<@=s>l28 (U.S.C.CJl.) In an action for libel, the 
finding of the jury as to the amount of compen- 
satory damages cannot be disturbed by the Cir- 
cuit Court of Appeals.— Press Pub. Co. v. Gtt- 
lette, 229 F. 108. 

LICENSES. 

See Copyrizhts, ^cs>Sl; Patents, ^=s>12»; Pol- 
sons, ^s»2. 

LIENS. 

See Bankruptcy, €J=>143, 196, 293: Judgment, 
^=»589; lx>gs and Logging, ^=s>3; Maritime 
Liens; Taxation, ^=s>117. 

LIMITATION OF ACTIONS. 

See Adverse Possession ; Courts, ^=»366; Inter- 
nal Revenue, ^=>28; Quieting Title, «=:>29. 

I. STATUTES OF LIMITATION. 

(A) Katnre, Talidltr* an^t Conatmctlott la 

General. 

«s>n(l) (U.S.C.C.A.) The United SUtes hM 
not bound by statute of limitations in suit 
brought by them as a sovereign government to- 
enforce a public right or assert a public in- 
terest— BistUne V. United States, 2^ F. 546. 

(B) Iitmitatloiis Applicable to Partlealar 

Actlona. 

«&»37(1) aj.S.CCA.) Act March 8. 1891, f 8, 
limiting time for bringing suits to vacate and 
annul patents, held not applicable to actions 
for damages tor fraud in procurixig patents.^ 
Bistline v. United States, 22^ F. Im6. 
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V. PI.EADINO* EVIDENCEt TBIAI., 
AND BEVISW. 

«=s>l82 (U.S.O.CJL) In a suit in equity it is 
not essential that the statute of limitation 
should be specifically pleaded.— Waller v. Texas 
& P. Ry. Co., 229 F. 87. 

LIQUIDATED DAMAGES. 

See Damages, ^s»85. 

LITERARY PROPERTY. 

See Copyrights, ^s»4a. 

«=>6 (U.S.C.C.A.) Author held to have complete 
rights in unpublished manuscript, with right to 
dispose thereof and invest grantee with full 
right of property, including right to secure a 
copyright— T. B. Harms & Francis, Day & 
Hunter v. Stern, 229 F. 42. 

Transferees of rights in musical composition 
held to take subject to equities of persons who, 
by agreement with author, were to have exclu- 
sive publishing rights, whether they had notice 
or not. — ^Id. 

If a vendor sells future acquisitions of prop- 
erty, such as unwritten musical compositiMis, 
the equitable title thereto attaches the moment 
it comes into existence, and vests in the grantee. 
-Id. 

Sale, assignment, and transfer of right to 
print, publish, and sell compositions to be there- 
after written held not to vest legal title in the 
vendee.— Id. 

Sale and assignment of right to publish musi- 
cal compositions to be written held an executory 
agreement to sell, breach of which could be re- 
dressed in an action for damages.— Id. 

LOGS AND LOGGING. 

See Injunction, ^=»212. 

«=»3(15) (U.S.O.C.A.) A contract for the sale of 
trees suitable for use as pulpwood from a tract 
of land, to be paid for by the cord, construed, 
and an action for breach held prematurely 
brought as to certain of its provisions.— Hutchi- 
son V. New York & Pennsylvania Co., 229 F. 
510. 

<S=»3ai) (U.S.O.C.A.) A conveyance of stand- 
ing timber held to give grantee eight years to 
cut and remove the same, and an absolute right 
to extension of time on payment of interest on 
the purchase price.— Crown Orchard Co. v. 
Dennis, 229 F. 652. 

<S=>3(13) (U.S.C.C.A.) Tender of the first an- 
nual payment due under a contract and its 
unqualified refusal, hdd sufficient to preserve 
the ' rights of the party making tiie same- 
Crown Orchard Co. v. Dennis, 229 F. 652. 
«=>8(3) (U.S.C.C.A.) Under contract for cut- 
ting and hauling logs, construction of roads 
from skidway to stream held condition prece- 
dent to making of payment by defendant, not- 
withstanding plaintiff's need of money.— Schultz 
V. Stack-Glbbs Lumber Co., 220 F. 920. 

LUMBER. 

See liOgs and Logging. 



MACHINERY. 

See Master and Servant, ^=s»209« 

MAIL 

See Post Office, (d==>dl, 35, 48, 49. 

MALICIOUS PROSECUTION. 

XL WANT OF PROBABLE CAUSE. 

«5»24(1) (U.S.D.O.) That plaintiffs were re- 
quired to give bail to keep the peace held not 
to show probable cause for the proceeding.— 
Lanterman v. Delaware, L. & W. R. Co., 229 
F. 770. 

IV. TERMINATION OF PROSECU- 
TION. 

<8=3>34 (U.S.D.C.) Termination of prosecution 
seeking to have plaintiffs held to bail to keep 
the peace, in plaintiffs' favor, held not neces- 
sary in New Jersey to maintenance of action 
for maliciousprosecution.— Lanterman y. Dela- 
ware. L. & W. R. Co., 229 F. 770. 

V. ACTIONS. 

^=>5I (U.S.D.C.) Complaint in malicious pros- 
ecution, alleging that the order requiring com- 
plainants to give bonds to keep the peace was 
procured through false testimony of one of 
defendants, and that the charge against them 
was false and made without probable cause, 
held sufficient.— Lanterman v. Delaware, L. & 
W. R. Co., 229 F. 770. 

MANDAMUS. 

I. NATURE AND GROUNDS IN GEN* 
ERAli* 

e=s>\ (U.S. CO. A.) The writ of mandamus was 
originally a high prerogative writ, directed to 
persons, corporations, and inferior courts, and 
is either peremptory or alternative.-~United 
States V. Board of Directors of Public Schools, 
Parish of Orleans, 229 F. 1. 
<S=s>4 (U.S.C.C.A.) Where proceedings in Dis- 
trict Court would ultimately ripen into appeal- 
able judgment, /leZd, that Circuit Court of Ap* 
peals would not by mandamus restrain further 
proceedings.— In re Garrosi, 229 F. 363. 

n. SUBJECTS AND PURPOSES OF 
RELIEF. 

(B) Acta and Proceedlns* of Pvblic Offl- 
cem and Boarda and Manldpalttleii. 

<S=>MI (U.S.C.C.A.) Mandamus held to lie to 
require school board to obey Act La. No. 214 of 
1912, § 68, as to payment of judgments and 
providing therefor in budgets.— United States v. 
Board of Directors of Public Schools, Parish of 
Orleans, 229 F. 1. 

Under mandatory provisions of Act La. No. 
214 of 1912, § 68, mandamus to compel school 
board to obey statute held not to be denied be- 
cause of board's financial embarrassment.— Id. 
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in. JURISDICTION, PROCEEDINGS/ 
AND RELIEF. 

^=:»I43 (U.S.C.C.A.) Mandamus to compel com- 
pliance with Act La. No. 214 of 1912 held not 
to be denied as too late to apply to school budget 
of one year and too early for next year.— United 
States V. Board of Directors of Public Schools, 
Parish of Orleans, 229 F. 1. 
^=>i69 (U.S.C.O.A.) The questions of law aris- 
ing on a petition for a wnt of mandamus may 
be disposed of on their face in the summary 
manner of a motion to dismis8.--In re Garrosi, 
229 F. 8e>3. 

MARITIME LIENS. 

I. NATURE, GROUNDS, AND SUB- 
JECT-MATTER IN GENERAIf. 
(B) Under Statutory ProTisions. 

^=>25 (U.S.D.O.) Where fishing schooner was 
being sailed on one-quarter "lay,** under which 
master and crew were required to pay for sup- 
plies, the master had no authority to bind the 
vessel for supplies.— The Francis J. O'Hara, Jr., 
229 F. 312. ^ 

Party furnishing supplies to fislnng schooner, 
without making inquiry as to "lay" under which 
schooner was being operated, held not entitled 
to lien on the vessel under Act June 23, 1910. 
-Id. 

MASTER AND SERVANT. 

III. MASTER'S LIABttlTY FOR IN- 
JURIES TO SERVANT. 
(B) Fellow Servant*. 
^=»180 (U.S.O.O.A.) Under Pennsylvania Lia- 
bility Act, § 1, failure of person in charge of 
work of running cars down tracks in coal break- 
er to warn sweeper held negligence, for which 
employer was liable.— Philadelphia & Reading 
Coal & Iron Co. v. Oravage, 229 F. 383. 

(F) Rinks Assumed hy Servant. 

<@=>209 (U.S.O.OJ^.) Employer, attempting to 
make machinery, not guarded as required by 
Factory Act Pa. May 2, 1905, § 11 (P. L. 355), 
safe, by keeping employ^ away from it, held 
required to be scrupulously careful to make 
this method efficient— Alpha Portland Cement 
Co. V. Corsi, 229 F. 381. 

(H) Actions. 

<g=»265 (U.S.C.C.A.) In acti(m for death of em- 
ploy 4, plaintiff held not required to show what 
defect in machine caused it to operate, killing 
the employ^, after being placed out of opera- 
tion.— Boston Excelsior Co. v. Sweatt, 229 F. 
321. 

<S=s>270 (U.S.C.C.A.) Evidence that operator of 
machine bad always been seen to stop it, as in- 
structed, before leaning over a pit, held compe- 
tent, as tending to show that he probably fol- 
lowed instructions at time of fatal accident- 
Boston Excelsior Co. v. Sweatt, 229 F. 321. 

In action for death of employ^, objection to 
evidence concerning defects in machine and oc- 
currences resulting therefrom as too remote held 
to raise a question for the trial court and to 
present no error of law.— Id. 



^=s>27Q (U.S.C.C.A.) In action for death of em- 
ploy6 finding held warranted that he stopped 
operation of machine as instructed, and was in- 
jured by the machine being put into operation 
because out of repair. — Boston Excelsior Co. v. 
Sweatt 229 F. 321. 

€=»278 (U.S.C.C.A.) In action for death of em- 
ploy6, finding that machine was out of repair, 
and that employer knew this, or should have 
known it, and was negligent in failing to repair 
it, held warranted. — Boston Excelsior Co. ▼. 
Sweatt, 229 F. 321. 

<S=>278(6) (U.S.C.CA.) Evidence that door in 
floor of car fell on employ^ working under the 
car, held insufficient to support recovery; the 
maxim of "res ipsa loquitur" not applying.— 
American Car & Foundry Co. v. SchacMewich, 
229 F. 559. 

^=>285 (U.S.C.C.A.) In action for death of em- 
ploy6, evidence held to make question for jury 
as to whether worn condition of parts of ma- 
chine caused accident by throwing machine into 
operation after its operation had been stopped. 
—Boston Excelsior Co.* v. Sweatt 229 F. 321. 
«s>285 (U.S.C.CA.) In action for employe's 
death, evidence as to whether employer gave in- 
structions to stop machinery before oiling it, 
and whether it was the custom or practice to 
do so, held to make question for jury.— Alpha 
Portland Cement Co. v. Corsi, 229 F. 381. 
«=>286 (U.S.C.C.A.) In action for death of 
sweeper in coal breaker, struck by car running 
down grade, evidence held to make question for 
jury as to whether warning was given.— Phil- 
adelphia & Reading Coal & Iron Co. v. Oravage, 
229 F. 383. 

<g=>286(4) (U.S.C.C.A.) In action for injuries 
to machinist's helper, struck in eye by piece 
of metal while machinist was chipping a journal 
or driving box, employer's negligence held a 
Question for the jury. — Sicgesmund v. Chicago, 
M. & St. P. Ry. Co., 229 F. 956. 
<S=>288(5) (U.S.C.CA.) Whether machinlsfa 
helper assumed risk of injury from flying chips, 
when he was not warned that chipping was to 
be resumed, held a question for the jury.— Sie- 
gesmund v. Chicago, M. & St P. Ry. Co., 229 
F. 956. 

MAXIMS. 

See Equity, ^s>65. 

MEDICINES. 

See Poisons. 

MEMORANDA. 

See Witnesses, «3>266. 

MERGER. 

See Judgment, ^s»589. 

MINES AND MINERALS. 

I. PUBLIC HINEltAIi liANDS. 
(A) Reservation and Disposal tn Ctoaeral* 
«=»2 (U.S.C.CA.) A court of equity has juris- 
diction of a suit by the United States to en- 
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join the taking of petroleum from land which 
It claims to own, and which constitutes its 
chief value, and where complainant also owns 
adjoining oil lands.— El Dora Oil Co. v. United 
States, 229 F. 946. 

(B) Location and Aoanlnltlon of Claim*. 

€=>27(1) (U.S.C.C.A.) Party held not estopped 
to claim land under mining lode locations by 
purchasing mill site locations located by others 
upon the same land.— Worthen Lumber Mills v. 
Alaska Juneau Gold Mining Co., 229 F. 966. 

Representations of mill site locators that land 
was nonmineral held not imputable to party 
claiming under mining lode locations on the 
same land and purchasing the mill site loca- 
tions.— Id. 

MISREPRESENTATION. 

See Bankruptcy, ^=5>407; Fraud; Sales, ^=» 

MISTAKE. 

See Compromise and Settlement, ^=s>^ 

MONEY PAID. 

See Bankruptcy, ^s»303. 

MONOPOLIES. 

See Trade-Marks and Trade-Names, ^b>67. 

n. TRUSTS AHD OTHER COMBINA- 

TIONS IH RESTRAINT 

OF TRADE. 

^=>\0 (U.S.D.C.) Act La. No. 10 of 1915, as to 
systematic payment in Louisiana of less price 
for sugar than is paid in other states held in- 
valid.— American Sugar Refining Co. v. McFar- 
land, 229 F. 284. 

^=9 17 (U.S.C.C.A.) Appointment by corpora- 
tion of exclusive selling agent held not unlaw- 
ful, if the corporation itself was not a combina- 
tion obnoxious to the Sherman Act.— American 
Sea Green Slate Co, v. O'Halloran, 229 F. 77. 
^=>\7 (tJ.S.D.C.) Manufacturer of syrup used 
in beverage and furnished only to its licensed 
bottlers held not to violate the Sherman Act, 
where distinctive tops and labels were used on 
its bottles and it guaranteed the beverage- 
Coca-Cola Co. V. J. G. Butler & Sons, 229 F. 
224. 

Refusal of manufacturer of syrup used in 
beverage to sell to others than its licensed bot- 
tlers, or to allow others to use its trade-mark, 
held not a violation of Clayton Act, | 3.— Id. 
«=>I7 (TJ.S.D.C.) Attempt of members of potato 
shippers' association to coerce nonmembers into 
refraining from dealing with blacklisted persons 
for puri>ose of restraining their trade held illegal 
under the Sherman Act.— United States v. King, 
229 F. 275. 

«=>I7(2) (U.S.D.C.) Manufacturers of lasts, 
who separately agreed with rubber company to 
sell lasts only to parties specified by it, held 
within their rights, and not liable under the 
Sherman Act.— Hood Rubber Co. v. United 
States Rubber Co.. 229 F. 583. 



^ss»28 (U.S.C.C.A.) If corporation was unlawful 
combination, damages caused by its appoint- 
ment of exclusive selling agent held recoverable 
under Sherman Act, f 7.— American Sea Green 
Slate Co. V. CHaUoran, 229 F. 77. 

To recover, under Sherman Act, | 7, actual 
damages susceptible of expression in figures, 
and not speculative, remote, or uncertain, must 
be shown. — Id. 

Damages recoverable, under Sherman Act, § 7, 
must be proved by facts from which they are 
logically and legally inferable, and not by con- 
jectures or estimates. — Id. 

In action under Sherman Act, $ 7, damages to 
party compelled to pay more than market value 
held not recoverable, without evidence of mar- 
ket value, other than evidence of price at which 
combination purchased.— Id. 

In action under the Sherman Act, damages 
held not recoverable on supposition that lost cus- 
tomers would have done as much business as in 
previous years, without evidence to support such 
supposition. — Id. 

In action under Sherman Act, damages held 
not recov^able for loss of customers, without 
showing that the customers made their change 
because of the unlawful combination.— Id. 
^==>28 (U.S.D.C.) Declaration held not to al- 
lege a combination or conspiracy in restraint 
of trade, but at most contracts in restraint of 
trade, or a monopolization of trade. — Hood Rub- 
ber Co. y. United States Rubber Co., 229 F. 
583. 

Contracts whereby monopoly was obtained 
held not outside the scope of the Sherman Act, 
as affecting a party, though purchases by him, 
prevented by the restraint of trade, would have 
been intrastate transactions.— Id. 

Declaration allegintr that defendant by means 
of contracts illegally restricted, limited, and 
controlled interstate trade held to state a cause 
of action, under Sherman Act, § 2.— Id. 
^=s»3l (U.S.D.C.) Indictment for conspiracy in 
restraint of trade held to sufilciently afiege that 
conspiracy was actually entered upon and en- 
gaged in notwithstanding use or the word 
''should*' in describing the conspiracy.— United 
States V. King, 229 F. 275. 

Indictment for conspiracy against members of 
potato shippers' association held not to show 
illegality as to blacklisting persons and agree- 
ing not to deal with them.— Id. 

Indictment for conspiracy in restraint of trade 
held to sufficiently show intent to restrain trade 
of blacklisted persons, where defendants con- 
trolled 75 per cent, of a commodity.— Id. 

MORTGAGES. 

See Corporations, «=s>37d, 482; Street Rail- 
roads, ^=^52. 

III. OONSTRUCTION AND OPERA- 
TION. 
(D) Lien and Priority. 

^=»\69 (U.S.D.C.) Mortgagee held not charged 
with notice of prior mortgage, though former 
employ^ was present at interview between mort- 
gagor and another creditor, in which he refer- 
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red to such prior mortgage.— In re Hereford, 
229 F. 863. 

IV. RIGHTS AND UABILITIES OF 
PARTIES. 

<S=»I99(1) (U.S.C.C.A.) A mortgagor is under 
no obligation to pay over the income or profits 
to the mortgagee until demand.— Davis v. Vir- 
ginia Ry. & Power Co., 229 F. 633. 
^=:»205 (U.S.C.CA.) Mortgaged property con- 
verted by the mortgagor may be followed by the 
mortgagee in the hands of third persons, ex- 
cept purchasers without notice, without proof 
of fraud.— Davis v. Virginia Ry. & Power Co., 
229 F. 633. 

MOTION PICTURES. 

See Customs Duties. 

MULTIFARIOUSNESS. 

S«e Equity, <S=»149. 

MUNICIPAL CORPORATIONS. 

See Schools and School Districts; Street Rail- 
roads. 

Xm. FISCAI. MANAGEMENT, PUB- 

UO DEBT. SECURITIES, AND 

TAXATION. 

(D) Taxes and Other Revenue, and Ap« 
plication Thereof* 

<3=>966(7) (U.S.C.C.A.) Act Aug. 24. 1912, c. 
387, § 9. 37 Stat 512, held to prohibit munici- 
pal corporations in Alaska from levying any 
tax upon railways or railway property.— Alaska 
Northern Ry. Go. v. Municipality of Seward, 
229 F. 667. 

MUSICAL COMPOSITIONS. 

See Copyrights, e=>Q6, 

MUTUALITY. 

See Specific Performance, ^=s>6. 

NAMES. 

See Trade-Marks and Trade-Names. 

NARCOTICS. 

See Poisons, ^=^4. 

NAVIGABLE WATERS. 

See Canals. 

III. BIPARIAN AND LITTORAL 
RIGHTS. 

«=»39(2) (U.S.C.CA.) Laying out of street on 
tidelands, without consent of owner of upland 
or condemnation proceedings, held not to sever 
littoral rights from the upland, or merge them 
in the public right.— Worthen Lumber Mills v. 
Alasks Juneau Gold Mining Co., 229 F. 966. 
^s»39(5) (U.S.C.O.A.) Decree enjcnning party 
from constructing, continuing, or maintaining 
on tidelands any structure obstructing or inter- 
fering with access of owner of upland and 



building of wharf by it held not erroneouB.— 
Worthen Lumber Mills v. Alaska Juneau Gold 
Mining Co., 22» F. 966. 

NEGLIGENCE. 

See Banks and Banking, ^=»253; Oanals, ^s> 
18; Charities, ^=>45; Collision; Electricity, 
19; Judgment, ^=»437: Master and Serrant, 
<S=>180-286. 288; Railroads, «8=»328; Tow- 
age, ^=s>4, 15. 



NEGOTIABLE INSTRUMENTS. 

See Bills and Notes. 

NEUTRALITY LAWS, 

See War, «=»16. 

NEW TRIAL 

n. GROUNDS. 

(F) Verdict or Flndtnara Contrarr to Law 
or Evidence. 

^=5>7I (U.S.D.C.) Verdict for defendant i^pe^ 
sonal injury action on suhstantially conflict- 
ing testimony held not to be set aside, though 
regarded as wrong by the District Judge.— 
Stewart v. Boston & M. R. R., 229 F. 862. 

NOTES. 

See Bills and Notes. 

NOTICE, 

See Insurance, ^=^560; Mortgages, ^=»169; 
Trade-Marks and Trade-Names, ^=s>73. 

NOVELTY. 

See Patents, ^=»45. 

OATH. 

See Bankruptcy, ^=9486, 494. 

OBJECTIONS. 

See Appeal and Error, #s»185; Bankruptcyi 
<fc=»:{39; Courts, «8=s>37, 276. 405; Indict- 
ment and Information, ^=»183. 

OFFICERS. 

See Banks and Banking. <$=»253. 256, 257; 
Corporations, <8=p30S-3i6, 318; Food; B«- 
ceivers. 

OPIUM. 

See Poisons. 

ORDERS. 

See Appeal and Error. 

PARTIES. 

See Admiralty, <3=»50; C6pyright8. ^»S1; 
Equity, ®=»149; Injunction, #s»ll4. 

m. NEW PARTIES AND OHAHOE OF 
PARTIES. 

^=>48 (U.S.C.CA.) Denial of a motion to 
amend an intervening petition after a delay of 
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four years held not enror, wbere intervening 
rights would be affected by the amendment.— 
Davis ▼. Virginia By. & Power Co., 229 F. 633. 

PARTNERSHIP. 

See Bankraptcy, 9s»4a7. 

I. THE RELATIOIV. 

(A) Creatioii and Iie«iii«ite«. 

«=»20 (XJ.S.D.C.) Perscm purchasing liquor li- 
cense and permitting proprietor of hotel to use 
it upon payment of interest held not a partner 
in the hotel business by operation of law.—In 
re Howe. 229 F. 854. 

PATENTS. 

n. PATEMTABII<ITT* 

CA) InTentioB. 

^s>27 (U.S.G.C.A.) A change in an old machine 
or instrument, which so affects its operation and 
construction as to adapt it to a new use, is 
patentable.— Tate v. BalUmore & O. B. 0<^, 
229 F. 141. 

(B) HoveltT* 

e=»45 (TJ.SJ).C.) In approaching the consid- 
eration of the patentable novelty of an article 
of wearing apparel, it is well, in a doubtful 
case, to weigh cautiously the influence of com- 
mercial utility.— Epstein v. Dryfoos, 229 F. 
756. 

(D) Aiitlel»atlon. 

e=>62 (T7.S.D.C.) Eyidence held to show that 
defendant's assignor, who first applied for pat- 
ent on invention, also conceived the invention 
before plaintiff, and was the original or first 
inventor.— Evans v. Associated Automatic 
Sprinkler Co., 229 F. 1007. 
^=>73 (U.S.C.C.A.) Whether an alleged antici- 
pating patent was a part of the prior art de- 
pends, not on priority of invention, but on 
whether the invention of the later patent was 
made prior to the issue of the first patent. — 
Miner v. T. H. Symington Co., 229 F. 730. 

m. PERSONS ENTITLED TO PAT- 
ENTS. 

e=>90 (U.S.D.C.) As between two patents, the 
applications for which were in the Fatent Office 
at the same time, neither is prior art as against 
the other.— Mergen thaler Linotype Co. v. Inter- 
national Typesetting Mach. Co., 229 F. 168. 

«=»9I (U.S.C.C.A.) It requires clear proof to 
overcome the presumption of joint invention 
created by the grant of the patent.— Cheshire v. 
Cox Multi-Mailer Co., 229 FT 415. 
«=>92 (U.S.C.C.A.) An invention may be joint, 
although both patentees did not hit upon the 
same mventive thought at the same time, but 
each contributed separate, but essential, ele- 
ments of the combination.— Cheshire v. Cox Mul- 
ti-MaUer Co., 229 F. 415. 



▼. wsamsxTBs and tauditt of 

I.ETTERS PATENT. 

<Ss9l29 (U.S.C.C.A.) A licensee is not estopped 
to denv the validity of the patent after the li- 
cense has been ended.— Tate v. Baltimore & O. 
R. Co., 229 F. 141. 

Where the owner of a patent repudiates a li- 
cense by suing the licensee for infringement, 
be cannot rely on it as an estoppel.— Id. 

<9=»I29 (U.S.D.C.) One who employed a paten- 
tee, who had assigned his patent, to design a 
competing device that would, if possible, avoid 
infringement, when sued for infringement, held 
estopped to deny validity of the patent— Merg- 
enthaler Linotype Co. v. International Type- 
setting Mach. Co., 229 F. 168. 

A complainant is not estopped to attack a 
patent, when introduced by defendant as a part 
of the prior art, by the fact that it was one of 
those originally sued on, but abandoned.— Id. 

^=s»l29 (U.S.D.C.) A corporation formed to 
manufacture a device alleged to infringe patents 
granted to and assigned by one of the mcorpora- 
tors held bound by any estoppel which bound 
him.— Crown Cork & Seal Co. of Baltimore City 
V. Carper Automatic Bottling Mach. Co. of 
Baltimore City, 229 F. 748. 

VH. REISSUES. 

^=s>l39 (U.S.O.C.A.) A second patent, issued 
on cancellation of the first for an error there- 
in, held valid as a reissue, although not so ap- 
plied for, and although designated as an orig- 
inal patent, for the full term from its date.— 
National Brake & Electric Co. v. Christensen, 
229 F. 664. 

IX. CONSTRUCTION ANB OPERATION 
OF LETTERS PATENT. 

(A) In General. 

«S=»I57(1) (U.S.C.CA.) The word "attached," 
in a patent claim, held properly used to de- 
scribe the relation between two parts of a single 
structure.- National Brake & Electric Co. t. 
Christensen, 229 F. 564. 

^=»I57 (IF.S.D.C.) The construction placed up- 
on a patent by the patentee should be adopted, 
whenever this can be done without excluding 
anything from it, or adding anything which 
is not fairly contained therein.— Safety Car 
Heating & Lighting 0>. v. Gk>uld Coupler Co., 
229 F. 429. 

(B) I^imltation of CInlma. 

^==>I65 (U.S.D.C.) Rules governing the con- 
struction of claims considered. — Mergenthaler 
Linotype Co. v. International Typesetting Mach. 
Co., 229 F. 168. 

#s>l68 (U.S.D.C.) The rejection or replace- 
ment of the claims of a patent by others, or the 
substitution of a new specification, do not nec- 
essarily require the limitation or narrowing of 
their scope.— Safety Car Heating & Lighting Co. 
v. Gould Coupler iJo., 229 F. 429. 
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X. TITLE, OONVETAKCES, AMD OON- 

TRACTS. 

(B) Asaljrnmeiita and Otlter Traniitera. 

<g=>200 (U.S.D.C.) Evidence held insufficient to 
show that patentee was deceived by assignee's 
agent respecting the unexpired term of the pat- 
ent— Thurston V. Reed, 2& F. 737. 

Representation of party, in negotiating for 
assignment of patent having 6% years to run, 
that it had only a short time to run, held not a 
material representation, authorizing cancellation 
of the assignment — Id. 

Evidence held to show that defendant's agent, 
in negotiating for assignment of patent did not 
represent that he was sent to patentee by treas- 
urer of corporation to which patentee had agreed 
to assign.— Id. 

Misrepresentations in negotiating for assign- 
ment of patent as to patentee*s right to assign 
held not to authorize cancellation of assignment 
because untrue representations were mere opin- 
ions as to a matter of law.— Id« 

Clear, unequivocal, and convincing proof of 
fraud held necessary to warrant cancellation of 
contract— Id. 

Facts held not to show that person negotiating 
for assignment of patent, which patentee had 
previously agreed to assign to another, took any 
fraudulent advantage of the patentee's failing 
memory.— Id. 

Evidence as to value of patent held insufficient 
to show that consideration of |200 paid for as- 
signment was so grossly inadequate as to raise 
a presumption of fraud.— Id. 

(C) Itleenaea and Contracts. 

«S=>2I8 (U.S.O.O.A.) The time for payment of 
a royalty for use of a patented construction in 
the building of a bridge held to have been ex- 
tended untu completion of the bridge rendering 
an action for nonpayment brought before that 
time premature.— Luten v. Bearce, 229 F. 301. 

Xn. INFRINGEMENT. 
(A) IVhat Constltates Infrlnveiiient. 

<ds>253 (U.S.O.G.A.) Infringement may be 
found, although the infringing device does not 
obtain the advantages of the patented invention 
to the fullest extent— Telescope Cot Bed Oo. v. 
Gold Medal Camp Furniture Mfg. Co., 229 F. 
1002. 

<g=s>259 (U.S.D.C.) The manufacture of an es- 
sential part of an infringing structure, not 
adaptable to other uses, who seUs it to another 
with the intention that he shall sujpply the re- 
maining parts, is a contributory infringer.— Safe- 
ty Car Heating & Lighting Co. v. Gould Cou- 
pler Co., 229 F. 429. 

<0 Svtts In Bqalty. 

<S=»288 (U.S.D.C.) Under Judicial Code, § 48, 
suit for infringement held not maintainable in 
district where defendant had no established 
place of business, though agent therein in his 
business used infringing articles.- United States 
Envelope Co. v. Transo Paper Co., 229 F. 576. 
Defendant in patent infringement suit, by its 
acts after plea to jurisdiction was overruled, 
held not to have waived question of jurisdic- 
tion, 80 as to prevent it from being raised by 
motion to dismiss.— Id. 



<8=»29r (U.S.D.C.) Under Judicial Code, ff 48, 
50, foreign corporation, which had assumed de- 
fense of patent infringement suit against user 
of its alleged infringing device, held to be made 
a party to the record.— Dicks Press Guard Mfg. 
Co. V. Bowen, 229 F. 193. 
<g=»292 (U.S.D.C.) Under equity rule 58 (198 
Fed. xxxiv, 115 C. C. A. xxxiv), defendant held 
not to be required, in patent infringement suit, 
to answer interrogatories, as information sought 
could be easily procured by inspection. — Window 
Glass Mach. Ck). v. Brookville Glass & Tile Ck)., 
229 F. 833. 

Information as to which claims of pateota 
would be relied upon held to be obtained oy mo- 
tion under supplementary equity rule 7, § 2 (228 
Fed. viii) and not by interrogatory under equity 
rule 58 (198 Fed. xxxiv, 115 O. C. A. xxxiv). 
-Id. 

<d==>302 (U.S.D.C.) Party which assumed and 
conducted defense of patent infringement suit 
brought against user of its alleged infringing 
device held bound by a preliminary injunction. 
—Dicks Press Guard M^. Co. v. Bowen, 229 F. 
193. 

<8=s>3l2(2) (U.S.D.C.) In a patent infringement 
suit, the best evidence on the question of in- 
fringement is a comparison of the patented de- 
vices.— Window Glass Mach. Co. v. Brookville 
Glass & Tile Co., 229 F. 833. 
«=5>3r3 (U.S.D.C.) Where, though expense had 
been incurred in taking testimony and in other 
ways, evidence in patent suit was not closed, 
plaintiffs still had right to dismiss.- E. 6. 
Staude Mfg. Co. v. Labombarde, 229 F. 1001 

Leave to plaintiffs to dismiss patent case hM 
to be conditioned upon substantial indemnity to 
defendants, not only for taxable costs, but for 
incidental expenses, including counsel fees which 
would be lost in subsequent litigation.— Id. 
<g=»32l (U.S.D.C.) PlaintiflF in patent infringe- 
ment suit held entitled to notify defendant's 
customers of decree, warn them against buying 
or vending defendant's article, and of intention 
to sue for damages, and to propose terms of 
compromise.— Rollman Mfg. Co. v. Universal 
Hardware Works, 229 F. 679. 

Plaintiff in patent infringement suit held to 
be prohibited from making representations to 
defendant's customers regarding interlocutory 
decree, without stating the limits and effect of 
the decree.— Id. 

Where plaintiff was making unfair use of in- 
terlocutory decree finding infringement in cer- 
tain respects, held, that court in which suit 
was pending had authority on motion to control 
the use of the decree.— Id. 
<g=s>323 (U.S.D.C.) Ck>mplainant in an infringe 
ment suit held not entitled to a decree against 
certain defendants for infringement by a device 
not within the issues as tried. — CJheatham Elec- 
tric Switching Device Co. v. Brooklyn Bapid 
Transit Co., 229 F. 165. 

«cs>325 (U.S.D.C.) A defendant, who pleads a 
large number of patents as anticipations, will be 
required, on application of complainant, to 
specify those on which he seriously relies, un- 
der penalty of being taxed with the costs, evea 
if successful, for failure to comply in good faith. 
—Grand Rapids Showcase Co. v. Straus, 229 F. 
199. 
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UNITED STATES. 

OBIGINiLL. 

5S2»217. Bank car, held not anticipated, Talid, 
and infringed, 229 T. 145. 

586^337. Space-band buffer for linotype ma- 
chines, claims 1 and 2, held Toid for 
prior use, 229 F. 16& 

^8,065. Safety attachment for presses, claim 1, 
held infringed, 229 F. 673. 

619,441. Vise jaw mechanism for linotype ma- 
chines, claims 1 and 2 held not in- 
fringed, and claim 4 held void, as 
toobroad, 229 P. 168, 407. 

630,112. Pi-stacker or sorts holding attachment 
for linotype machines, held void for 
lack of invention, and also for prior 
use, 229 F. 168. 

635,141. Process for reclaiming rubber from 
vulcanized rubber waste, held not 
anticipated, valid and infringed, 229 

635^280. Combined air pump and electric motor, 
held not anticipated, valid and in- 
fringed, 229 F. 564. 

643,289. Mold-resistent device for linotype ma- 
chines, claims 1. 2, and 3, held valid 
and infringed, 229 F. 168. 

643,560. Improvement in locomotives, claim 2, 
is void as too broad, 229 F. 141. 

645,698. Yarn-dyeing machine, held not in- 
fringed, 228 F. 512. 

645,816. Dumping car, held not anticipated, 
valid, and infringed, 229 F. 159. 

654,125. Pivot axle cultivator, claims 12 and 
13, held void for lack of invention, in 
view of the prior art, 229 F. 575. 

693,643. Draft rigging for railroad cars, held 
not anticipated, valid and infringed, 
229 F. 730. 

718,781. Magazine channels for linotype ma- 
chines, claims 2 and 3, held not in- 
fringed, 229 F. 168, 407. 

719,486. Vise ^w mechanism for linotype ma- 
chines, held not infringed, 229 F. 
168. 

739,996. Mold snpport for linotype machines, 
claims 1, 2, and 8, held infringed, 
229 F. 168. 407. 

745,157. Means for operating motor vehicles, 
claims 3, 7, 9. 12, 17, 18 and 20, 
held not anticipated, valid and in- 
fringed, 229 F. 719. 

747,963. Machine for sewing sweatbands into 
hats, claim 4, held not anticipated, 
valid and infringed, 229 F. 726. 

759,601. Maeazine gate for linotype machines, 
claim 11, held void, as too broad, 
229 F. 168. 407. 

787,821. Gear wheel tor actuating the second 
keyboard roll in linotype machines 
from the first, claims 1, 2, and 3, 
held void for lack of invention, 229 
F. 168, 407. 

793,723. Folding cot, held not anticipated, valid 
and infringed, 229 F. 1002. 



795,069. Street flushing machine, held infring- 
ed, 229 F. 421. 

797,412. Magazine supporting frame in lino- 
type machines, claim 0, held not in- 

^ fringed. 229 F. 1G8, 407. 

797,436, Keyboard lock for linotype machines, 
daim 1. held not infringed, 229 F. 

^ _ 168, 407. 

799,662. Covering for automobile tires, held 
void for lack of invention, 229 F. 
424. 

814,786. Talking machine, construed, and held 
not infringed, 229 F. 999. 

826,693. Vise jaw mechanism for linotype ma- 
chines, held not infringed, 229 F. 
168, 407. 

830,436. Magazine supporting frame for lino- 
type machines, claim 7, held in- 
fringed, 229 F. 168, decree reversed 
229 F. 407. 

887,276. Knife-adjusting device in slug-trim- 
ming mechanism for linotype ma- 
chines, claims 1 and 9, held not 
infringed, 229 F. 168. 

840,623l Spring cushion, construed, and as 
limited by the prior art, held not in- 
fringed, 229 F. 396. 

842,827. Means for operating motor vehicles, 
claims 2, 3. 7, and 9, held not antici- 
pated, valid and infringed, 229 F. 

848,338. Means for disconnecting the ejector 
slide in linotype machines, claim 4, 
held not infringed, 229 F. 168^ 407. 

887,610. Skirt or petticoat, claims 3 and 4, con- 
stru^ and held not infringed, 221) 
F. 766. 

888,402. Magazine gate or matrix locking de- 
vice for linotype machines, claim 14, 
held not infringed, 229 F. 168, 407. 

924,840. Improvement; in pipe couplings, claims 
1 and 3, held void for lack of 
utility, 229 F. 157. 

925,843. Mold disc support for linotype ma- 
chines, claims 1, 2, 8, and 4, con- 
strued and held not infringed, 229 
F. 168, 407. 

926,618. Car axle lighting system, held void for 
lack of patentable invention, in view 
of prior art, 229 F. 990. 

971,245. Feeder for printing presses, held not 
anticipated, valid, and infringed, 229 
F. 415. 

1,012,984. Bottling machine, claims 28, 29, 37, 
38. d&, 42 and 67, held valid and 
infringed, 229 F. 748. 

1,028»284. Water heater, claims 2, 3, and 5 held 
not anticipated, valid and infring- 
ed ; claims 1. 4, 6 held not infring- 
ed, 229 F. 995. 

1,060,660. Talking machine, construed, and held 
not infringed, 229 F. 999. 

1,070,080. Electric car-lighting system, held not 
anticinated, valid, and infringed, 229 

1,106,873. Fastening for floor and sidewalk 
gratings, held valid but not infring- 
ed 229 F. 154. 
1,120,696. Bottb^g machine, claims 6, 9, 10, and 
24, held valid and infringed ; claim 
1 held not infringed, 229 F. 748w 
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18^126. Wire mattress, held valid and in- 
fringed as to claim 23. and not in- 
fringed as to claims 19, 20, 22 and 
24. ^9 F. 197; held not infringed, 
22b F. 426. 

18,489. Elevator for linotype machines, claims 
6 and 7, held infringed, 229 F. 168. 

PAYMENT. 

See Accord and Satisfaction; Bankruptcy, ^s> 
164 ' Compromise and Settlement ; Contracts, 
^s»dl9; Corporations, ^=s»469; Logs and 
Logging, ^=s»3, 8; Mandamus, ^S5»lll; Pat- 
ents, ^s»218; Subrogation. 

PENALTIES. 

See Aliens, ^=s»54; Appeal and Error, ^=» 
1207; Bankruptcy. eB»346; Carriers, ^sj> 
20; Damages, «s»86; Equity. <$s>39; Indi- 
ans, ^s»19 ; Bailroads, ^=s»2&4. 

PERJURY. 

See Bankruptcy, ^=s>486^ 494. 

PERPETUITIES. 

<gB»4 (U.S.C.C.A.) Will held not to violate New 
York statute of perpetuities, as vesting in the 
executors a trust estate, postponing the taking 
effect of an estate given trustees.— Hogg v. Max- 
well, 229 F. 113. 

PERSONAL INJURIES. 

See Electricity; Master and Servant, ^s»286, 
288; Negligence, ^=s>84. 

PHYSICIANS AND SURGEONS. 

See Poisons, ^=94. 

€=3>6 (U.S.D.C.) Under Oen. Code Ohio, § 1286, 
a person who examines patients, diagnoses their 
diseases, and then prescribes and sells his own 
proprietary remedies is engaged in the practice 
of medicine, although his ostensible and appar- 
ent motive may be the sale of his medicines.— 
Tucker y. Williamson, 229 F. 201. 

PLACE. 

See Indictment and Informatioii, ^=986. 

PLEADING. 

See Appeal and Error, ^=s»1039; Bonds. ^=3> 
125 ; Copyrights, «=5>82 ; Courts, <g=»347 ; Eq- 
uity, #s»149; Internal Bevenue, ^s»88; 
Limitation of Actions ; Malicious Prosecution, 
<&=»51; Monopolies, ^=s>28; Patents, «=s>325; 
Removal of Causes^ ^s»25; United States, 
^=»67. 

X. FORM AKB ALI<EOATION8 IN 
GENERAI.. 

^=»ll (tJ.S.C.CA.) In action in which failure 
to make payments was alleged as breach of con- 
trnct to cut timbtr into logs, allegations as to 
plaintiff's financial condition and inability to 
perform unless such payment was made held 



evidentiary, and not properly pleadalile.^ 
Schultz V. Stack-Gibbs Lumber Oo., 22» F. 920. 

H. DECLARATION, 0OMFI.AINT* PE« 
TITION. OR STATEBOSNT. 

^=»63 (U.S.C.O.A.> Whether exception or pro- 
viso need be pleaded h^Hd to depend iipon sep- 
arableness from description of the offense in 
respect of its being a part of the definition of 
the offense.— Grand Trunk Ky. Co. v. United 
States, 229 F. 116. 

XII. ISSUES, PROOF. AND VARIANCE. 

(d==>375 (U.S.C.C.A.) Unavoidable causes ex- 
cusing compliance with the 28 hour law (Act 
June 29, 1906), held matters of defense, and 
allegation negativing them was surplusage not 
required to be proved.—Grand Trunk Ry. Co. 
vTUnited States, 229 F. 116. 
«=5>38l(l) (U.S.C.C.A.) In contractor's action 
against county for breach of contract, where 
pleadings raised question of good faith of coun- 
ty's engineer, evidence of his collusion with 
plaintilfs surety to substitute another contrac- 
tor held admissible.-'Lauderdale County v. Kit- 
tel, 229 F. 593. 

PLEDGES. 

See Corporati<His, ^=s>123, 474, 

POISONS. 

«=»2 (U.S.D.C.) Harrison Narcotic Act Dec 
17, 1914, f 2, construed with respect to the 
rights and duties of physicians in dispeniing 
narcotics to patients.— Tucker v. WilUamsoo, 
229 F. 201. 

The license exacted by Harrison Narcotic Act 
Dec. 17, 1914, Is a mere form of imposing an 
internal revenue tax and implies nothing more 
than that the licensee shall not be subject to 
the penalties of the act— Id. 

Validity of departmental regulations promul- 
gated under the Harrison Narcotic Act Dec 17, 
1914, considered.— Id. 



ited to persons required to register under sec- 
tion 1, but to apply to all persons not excepteil 
thereby.— Wilson v. United States, 229 F. 344. 

^=>4 (U.S.D.C.) Physician, Issuing prescription 
for unusually large amount of drugs to which 
the Harrison Narcotic Law, | 2 applies, or 
dealer filling it, held guilty of offense, unlew 
prescription indicates necessity for such unusu- 
al quantity.— United States v. Curtis, 229 F. 
288. 

Sale or dispensing of large and unusual quan- 
tities of drugs, without explanation as to neces- 
sity, held evasion of Harrison Narcotic I/sw, 
and unlawful, under section 6.— Id. 
«=5>9 nj.S.D.C.) Under Harrison Narcotic Law, 
%% 1, 8, indictment charging sale of morphine 
sulphate tablets held to charge offense; but 
when charged as violation of section 1, proof 
of registration and payment of special tai 
would be complete defense.— United States T. 
Curtis, 229 F. 288. 
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POSSESSION. 

See Advene Poesession. 

POST OFFICE. • 

L POST-OFFICE DEPABTM£HT. POST 

OFFICES. POSTBIASTEB9, AND 

OTHER OFFICEB8. 

^==>10 (U.S.C.C.A.) Government, though its lia- 
bility for loss of registered package Is limited 
to foO, held entitled to recover full amount lost, 
upon bond of postal employ^ embezzling a reg- 
istered package.— United States Fidelity & 
Gnaranty Co. v. United States, 229 F. 397. 

in. OFFENSES AOAIKST POSTAL 
LAWS. 

«=»3I (U.S.aCA.) Under Penal CJode, S 211, 
•8 to mailing information as to where abortions 
will be performed, tbou|;h no promise to oper- 
ate is essential, a positive intent that the act 
will be done must be indicated.— Bours v. Unit- 
ed States, 229 F. 960. 

"Abortion," in Penal Code. § 211, as to mail- 
ing information concerning abortions, held to be 
taken iu general medical sense, irrespective of 
local statutes.— Id. 

Notwithstanding Penal Code, i 211, heldy that 
physician may lawfully use mails to give infor- 
mation respecting abortions necessary to save 
Kfe.-Id. 

Positive Intent that abortion will be per- 
formed, necessairy to render matter unmailable 
under Penal Code, { 211, held not required to 
appear from the doenment itself.— Id. 
€=s>35 (U.S.C.C.A.) On trial for fraudulent use 
of mails, truth or falsity of financial statements 
sent to parties from whom credit was desired 
held controlling; the sending thereof being in- 
consistent with honesty, if knowingly false. — 
Kaplan v. United States, 229 F. 389. 
«=s>48(4) {U.S.O.C.A.) Indictment for using 
mails in execution or attempted execution of 
scheme to defraud bank held not defective for 
failure to allege incorporation of bank, in view 
of Rev. St. S 1025 (Com'>. St. 1913, § 1691).— 
McOendon v. United States, 229 F. 523. 

Indictment for fraudulent use of the mails 
need not plead the particulars of the scheme 
to defraud with all the certainty as to time, 
place, and circumstances required in charging 
the use of the mails.— Id. 

Indictment for fraudulent use of the mails, 
alleging that further description of envelope 
inclosing letter was unknown to the grand jury, 
held not defective for failure to allege to whom 
it was addressed.— Id. 

Indictment for fraudulent use of maUa held 
not defective, because party intended to be de- 
frauded was described as the estate of R.— Id. 
^=>48(2) (U.S.C.C.A.) Indictment for mailing 
information concerning abortions held required 
to charge that apparently innocuous words were 
uaed in wrongful sense, and to allege facts jus- 
tifj^ the charge.— Bours v. United States, 229 

Indictment for mailing information concern- 
ing: abortions held fatally defective, as not al- 
leging or showing intent to give information as 



to where or by whom abortion would be pro- 
duced, but only where it might be produced.— 
Id. 

«=>49 (U.S.C.C.AO Where defendant in request 
for credit certified to correctness of accompany- 
ing financial statements, jury, on trial for traud- 
ulent use of mails, held justified in refusing to 
hold defendant's bookkeeper solely responsible 
for false statements.— Kaplan v. United States, 
229 F. 389. 

«=»49 (U.S,C.C.A.} On trial for sending inde- 
cent letter through the mails, in violation of 
Rev. St. I 3893, as amended by Act Sept 26, 
1888, evidence as to addressee's reputation for 
diastity held properly excluded.— Bobbins y. 
United States, 22» F. 987. 

POWERS. 

See Internal Revenue^ ^s»19. 

PRACTICE. 

For practice in particular actions and proceed- 
ings, see the various specific topics. 

PREFERENCES. 

See Bankruptcy, <»=»161, 164, 166; Oorpota- 
tiona, «s>644, 566. 

PREMATURE ACTION. 

See Bankruptcy, ^=9100; Logs and Logging, 
<e=»3; Patents, t8=»218. 

PRESCRIPTION. 

See Adverse Possession ; Limitation of Actions. 

PRESUMPTIONS. 

See Appeal and Elrror, ^=5>981. 

PRINCIPAL AND AGENT. 

See Attorney and Client; Brokers; Charities^ 
<^=5>45: Corporations, ^s>318, 668; Courts, 
^=>274: Factors: Insurance, ^s>168-560; 
Monopolies, ^=s>17; Patents, ^=>200: Ship- 
ping, «=»180. 

PRINCIPAL AND SURETY. 

See Bonds ; Bxecutors and Administrators, ^cs» 
531; Indemnity; Insurance, ^==>168, 285; 
Subrogation, ^=»7. 

PRIORITIES. 

See Bankruptcy, ^=>346, 350; Corporations, 
«=5>566; Mortgages, «=>169: Patents, «=»73, 
90; Receivers, «s>158; Trade-Marks and 
Trade-Names, ^=»21. 

PRIVILEGE. 

See Witnesses, «=>306. 

PRIVILEGED COMMUNICATIONS. 

See Libel and Slander, «=s>50^. 



For cases in Dec. Dig. & Am. Dig. Key No. Series & Indexes see same topic and KET-NUMBBR 
229P.-^7 



Digitized by 



Google 



rwiMXi^uUmm 



229 FEDERAL BBPOBTBB 



1069 



PR4ZE FiGHTINe. 

See Customs Duties, ^=922. 

PROCESS. 

See Attachment; Corporatians, *»668 ; Courts, 
^E=>274, 344 : Execution ; Injunction ; Man- 
damus; Pronibition. 

n. SERVICE. 
CB) Upturn fuid Proof of Serrfee. 

<dss>l44 (U.&DjC.) In action tp set aside serT- 
ice o£ sumapons ^n groiwd that pe^racm served 
was not deCeadaiutVs agent, evid^noe held inwA- 
cient to rebut prima fade pnoaumption araing 
from marshal's return.— Darrow v. Postal Tele- 
graph-Cable Co. of Kew Zoi^, 229 F. 814. 

PROFITS. 

See Mortgages, ^s*9l$9. 

PBOHIBITIOW. 

I. NATUBE AHB OROITNDS. 

«=>3 (U.S.C.C.A.) Where proceedings in Dis- 
trict Conrt ivould ultiaiately ripen into appeal* 
able judgment, held, that Circuit CMWt A Ap- 
peals would not by prohibition retrain fur- 
ther proceadij9gs.-^Ia re Qarjxwi, 2^ F. 363. 

PROMISSORY NOTES. 

See Bills and Notes. 

PROSTITUTION. 

®=>l (U.S.D.C.) To constitute offenses under 
White Slave Traffic Act, §§ 2, 3, the intent to 
subject the girt transported to debauchery need 
not be consummated by any act of DFosititution 
or debauchery.— United States ▼. Brand, 229 
F. 847. 

PROVISOS. 

See PleadlAS, ^sa^QQ. 

PUBUC LANDS. 

II. SURVEY AND DISPOSAIi OF XiAlCDS 

or UjriTBP STATES. 

(D) ResevtrAtlon* to ITnlted State*. 

«w47 (U.S.C.O.A.) Act May 14, 1898, < 10, 
relative to reservisg land abutting on navigable 
waters in Alaska, and reserving a roadway 
across the reserved land, held not to reserve 
such roadway across mill site locations.— Worth- 
en Lumber Mills v. Alaska Juneau Qold Min- 
ing Co., 229 F, 066. 

(H) Gwmnim la Aid of BallvoaAi. 

i©=»70 (U.S.C.C.A.) Under Act July 27, 1866, 
and Act March 3. 1871, §§ 9, 23. land granted 
to Southern Pacific Railroad Company held not 
subject to settlement and pre-emption.— Fullin- 
wider v. Southern Pac. R. Ce. of California, 
229 F. 717. 

PUBLIC SERVICE CORPORATIONS. 

See CarrieFs; Bailroads; Street Railroads; 
Telegraphs and Telephones. 



PUBUC USE 

See Bminent Domain. 

- PUMtSHMCNT. 

See OrinOaal Law, ^ss^lXn. 

QUESTIONS OF LAW AND FACT. 

See Trial, <»s>136. 

0U1ET1NG TITLE 
it. ntocsBxa^mas ajto wbusf. 

<8=929 (U.S.C.C.A.) Suit brought In 1913 to 
quiet title to mining daims sold 1>y administra- 
tor and guardian in 1892 and 1894, on groand 
that court had no juriadictioa to antkoriae aaiii, 
held barred -by lachea.- Jeweli v. Trilby Bfioai 
Co., 229 F. 98. 

<&=»45 (U.S.C.C.A.) In suit to auiet title, claim 
of title by payment of taxes under Bev. St 
Colo. 1908, I 4089, held an aflrmative defense, 
not justifying dismissal upon notion.— Jewell v. 
Trilby Mines Co., 229 F. 9a 

RAILROADS. 

See Carrier*; Gommerce. ^=i»69; Maater and 
Servant ; Municipal Corporations, ^=3066 ; 
Street Railroads: Taxation, e9>47; Tele- 
grapha and TelephoAea, ^ps>ll. 

Z. OPERATIOH. 

(B) fltatatof7> Manieliial, «a4 Ofleial 
R«aala.tioaB. 

<8:=>229 (U.S.C.C.A.) Under Act March 2, 1893, 
Act April 1, 1896. Act March 2, 1908. and Act 
April 14, 1910, $ 2, permitting use of hand 
brakes in connection with required power brakes 
held unlawful.— United States v. Great Nortfaen 
Ry. Co., 229 F. 927. 

<^s»254(2) (U.S.C.C.4-) In a civil action to re- 
cover a penalty, tiie Safety Appliance Acts are 
not to be construed by the rules which aoven 
the construction of criminal statutes.— United 
Stajtes V. Great Northern Ey. Co., 229 F. 927. 

(F) AcpiaentB at CroBslnirii. 

<e==>328 (U.S.C.C.A.) It is the postive duty of 
an automobile driver, approaching railroad 
tracks where there is a restricted vision, to 
stop, look, aad listen, where it will be effective. 
•-Delaware, L. & W. B» Co. ▼. W^bman, 229 
F. 82. 

^s:»330 (U.S.C.CA.) Baisinf of crossing gates, 
U^ougb invitation to crosn, held invitation only 
to cross with due care, and traveler must nse 
sight, hearing, and other factors of safety re- 
quired by the situation.— Delaware, L. & W. 
R. Co. V. Welshman, 229 F. 82. 

«s»350 {U.8.C.C.A.) W)iether automobile driv- 
er, starting to cross railroad atter gates were 
raised, was negligent in faiUng to ptep before 
reaching track, and whether such psegligeaoe 
contributed to an accident, held Cor the jury.— 
Delaware, L. St W. R. Co. ▼. WeUaaa, 220 
F. 82. 
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(G) laSttrlos «# Itavflfljui on o« noar Traoka. 

^=»4M (U.S.aG.A.) Whftre tiid^ace 8bQw«4 
contributory negligence, and would not IjinvQ 
supported c finding tor pkiintiffii under toe last 
clear chance doetraie, Terdict for railroad com- 
pany held properly directed.— Ufarler ▼. Illinois 
Cent R. Ca, 22» F. 199. 

RATIfrCATlOlt 

Sao GorpacatioDB, «HS>ftl4. 

RECEIVERS. 

See Abatement and Revival, «=3>53; Corpora- 
tions, ^sadOa; Courts, <S?»2&4. 

T. AZAOWAKCE AMD PATXBVT OV 
OI.AXM& 

«=>M7 (U.S.C.O.A.) A federal court hM to 
haye properly denied a petition to require its 
receiver of an insolvent corporation to retain 
money in his hands to await tbe determination, 
of an action brought by petitioner in another 
court.— Pennsylvania Sted Co. v. New York 
City Ry. Co., 229P. 120. 
«=>l5a (U.8.C.G.A.) Bzcess freigfat diarges col- 
lected froBi shippers pending appeid from Cor^ 
poration Commission's order» which upon Su- 
preme Cenrt's decision beeaaae payable within 
six months before receivership of railroad, held 
entitled to payment as preferred claims.— I«ove 
V. North American Co.. 229 F. 1(». 

Claims against railroad company in hands of 
receivers for refuna of excess freight rates col- 
lected pending appeal from Corporation Com- 
missions orders held preferred claims^ on 
ground that duty to repay them was a public 
duty.— Id. 

Claims for refund of ezceas freight rates col- 
lected pending appeal ifrom Corporation Commis- 
sion's orders held entitled to preferential pay- 
ment, under rule applicable to current expenses 
of railroad is hands of receivers.— Id. 

Ti. Aerioovfli. 

«s»l89 (U.aO.CLA.) Where a receivership is 
procured illegally, the costs of the receivership 
may be taxed against the conH>lainant procur- 
ing the appointment of the reeeiver.— Hawes ▼. 
First Nat. Bank of Madison, 229 F. 91. 

Where the court appointing a receiver had 
no jurisdictieo, it cannot claim jarisdi^tion over 
the property soized without jurisdiction, and 
pay costs and expenses of the receivership there* 
from.— Id. 

RECORDS. 

S«e Bankruptcy, «=»468. 

REFERENCE. 

See Appeal and Bnror, <V9697, 931 ; Bankrupt-' 
C9f «B»d6, 97 ; Booity, «3Pd95, 409. 

REFRESHING MEMORY. 

See Witnesses, ^satX$. 

RECnSTRflTION. 

See Trade-Marks and Tradfe-Names, ^?=94S^, 



REHEARINQ. 

See New TriaL 

REiSSUE. 

iSee- Patents, «b»189. 

RELEASE. 

See Accord and Satisfaction ; Alteration of In- 
struments, ^=>7; Compromise and Settle- 
ment; JOxecutQca an4 Administrators, ^ss> 
631. 

I. BEQUI8ITE8 AHB TAX^IDXTT. 

«=»I2(1) (U.S.D.a) Under ordinary conditions 
a man may without' consideration voluntarily 
forgive his debtos his debt, though he may have 
been an unjust steward.— QiUespie v. Smith, 
229 F. 760. 

<Ss»20 (U.S.C.C.A.) Contraet wherel^y slofping 
car conductor released the company and the rail- 
road company from HaMlity foi injuries or death 
held not invali(t, and to preclude a recovery for 
death.— Fowler v. Pennsylvania B.. Qe*. 289 F. 
373. 

RELEVAIICY. 

See EMdence, ^=»116. 

REMOVAL OF CAUSES. 

I. POWER TO RBMOVm Am BIMHT 
OF REMOVAL IN OENERAI.. 

^=>3 (U.S.D.C.) Where counts for same in- 
ji^ry were alleged under federal {employers' Lia- 
bility Act and under common law and state 
statutes, action held removable, notwithstand- 
ing Employers' LiabUity Act, i 6.— Flas v. lUi- 
ncHs Cent R. Co., 229 F, 319. 

Within Employers* Liability Act. { 6, pro- 
viding that no case arising thereunder shall be 
removed, the "case" referred to is what plain- 
tiff makes it in good laith by his petition.— Id. 

n. ORieilf, NATITRE, AMP SUBJECT 
OF CONTROVERSY. 

<S=>I9 (U.S.C.C.A.> Unde» Judicial Code, § 24, 
subds. 1, 8, section 28, and Carmaek Amendment 
to Interstate Commerce Act> action against ini- 
tial and connecting ca^rrieiB for nondelivery of 
interstate shipment held removable.— Alabama 
Great Southern Ry. Co. v. American Cotton 
Oil Co., 229 F. 11. 

A suit asiting under a law of the United 
States is no less removable because th^ law in- 
volved has already been decided, construed, and 
settled.- Id. 

<g=>l9(l) (U.S.D.C.) Under Act March 3, 1891. 
If 2i 4^ prisoner's actiofn againvt warilon of 
Unitod States penitentiary for injuries from 
negligence held to arise under the United States 
laws, so as to be removable.— Steele v. Halligan, 

22ft k. xnx. 

Under Const U. S. art 1, § 8, subsec. 17, 
Const. Wash, art 25, and Hem. & Bal. Code 
Wash. 8 6853, cause of action for negligence 
arising on territory acquired for United States 
penitentiary held removable to federal court. 
-Id. 
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(d=>25(l) (U.S.D.a) Rule that before cause is 
removable plaintifrs statement of cause of ac- 
tion must snow it to be based on federal laws 
and Constitution h'eid not to apply to reserva- 
tions and sites to which territorial jurisdiction 
of federal courts extend.— Steele v. Halligan, 
229 F. 1011. 

REMOVAL OF CLOUD. 

See Quieting Title. 

RENUNCIATION. 

See Contracts, «=»313. 

REPLEVIN. 

See AtUchment, «=»302; Indemnity, «s>14. 

RESCISSION. 

See Bankruptcy, <8=»339. 

RES GEST/E. 

See Evidence, <S=s>121. 

RES JUDICATA. 

See Judgment, ^=:»570. 

RESTRAINT OF TRADE. 

See Monopolies, e=>n, 28. 

REVENUE. 

See Customs Duties; Internal Revenue; Tax- 
ation. 

REVIEW. 

See Admiralty, «=>118, 119; Appeal and Er- 
ror; Bankruptcy, ^=3>446; Certiorari. 

RIGHT OF WAY. 

See Telegraphs and Telephones, ^=s»Xl« 

ROADS. 

See Highways. 

ROYALTIES. 

See Patents, ie=>21& 

RULES OF COURT. 

See Court Rules Cited. 

SALES. 

See Bankruptcy, ^=»196, 350; Literary Prop- 
erty ; Logs and Logging, ^=»3 ; Monopolies, 
«g=>17. 

Z. REQiriSITEB AND VALXDITT OF 
CONTRACT. 

^=»45 (U.S.C.C.A.) Goods held not purchased 
without reasonable expectation of being able to 
pay, so as to authorize reclamation, though 
purchaser was insolvent, where it had excellent 
credit and failed because of a bank's failure. — 
Schroth V. Monarch Fence Co., 229 F. 549. 



IV. PERFOBMANOE OF OONTRAOT. 
(C) Delivery and Aceeptanoe of €h»ods. 

0s»l64 (U.S.C.O.A.) Where order for steel bars 
was filled with bars exceeding specified length, 
making additional weight and additional cost, 
buyer held justified in refusing acceptance, ei- 
ther under the common law or under the rule 
of substantial compliance.— Poison Logging Go. 
V. Neumeyer, 229 F. 705. 
<S=>I76(3) (U.S.C.C.A.) Where buyer reftised 
shipment or steel, claiming fraud and a lack of 
authority in its employ^ to order the steel, ob- 
jection made lon^ aft^wards, just before trial, 
based on excess m quantity, held too late.— Poi- 
son Logging Co. V. Neumeyer, 229 F. 705. 
^s»l8l(5) (U.S.C.C.A.) In action against buy- 
er for refusing to accept hops, because samples 
tendered were not satisfactory, evidence as to 
manner of picking, and that leaves and steins 
were put in, held improperly excluded.— Pabat 
Brewing Co. v. £. Clemens Horst Co., 229 l\ 
913. 

Vn. REMEDIES OF SEIXER. 
(B) Actions for Prloe or V«.liie. 

<$=:9340 (U.S.C.O.A.) Seller, after fully perform- 
ing, 80 as to pass title, held entitled to store 
property for buyer and sue for contract price, 
or sell it as buyer's agent and recover the de- 
ficiency.— -Pabst Brewing Co. ▼. B. Clemens 
Horst Co., 229 F. 913. 

<3=»345 (U.S.C.C.A.) Upon buyer's breach, sell- 
er held not entitled to sue for contract price, 
unless property is identified or appropriated to 
the contract— -Pabst Brewing Co. v. E. ClemcM 
Horst Co., 229 F. 913. 

(F) Actions for Dimi«areB. 

<g=»37l (U.S.C.C.A.) Upon buyer's breach, sell- 
er held not entitled to sell property and sue for 
deficiency, unless property Is identified or appro- 

griated to the contract.— Pabst Brewing Co. t. 
I. Clemens Horst Co., 229 F. 913. 

^;=»382 (U.S.C.C.A.) In action for buyer's re- 
fusal to accept hops, evidence as to market val- 
ue held admissible, though not limited to Ai^ 
dried hops to which contract related.— Pabst 
Brewing Co. v. £. Clemens Horst Ca, 229 F. 
913. 

<g=»384(l) (U.S.C.C.A.) Seller, without storing 
property for buyer or selling it as his agent, 
held entitled to recover the difference between 
the contract price and the market price.— Pabst 
Brewing Co. v. £. Clemens Horst Co., 229 F. 
913. 

<g=»384(7} (U.S.C.C.A.) Where, in seller's a^ 
tion for damages, there was no allegation as to 
resale of property or price on resale, fceW, that 
measure of damages was difference between con- 
tract price and market price.— Pabst Brewing 
Co. ▼. E. Clemens Horst Co., 229 ¥, 913. 

SALVAGE. 

II. AMOUNT AHB AFPORTXOHIKEirr. 

^=:»38 (U.S.D.C.) Distribution of salvage award- 
ed for the salving of a derelict considered.— TIm 
Samuel B. Hubbard, 229 F. 843. 
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INDHX-DIQBST 
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SATISFACTION. 

See Accord and Satisfaction ; Compromiae and 
Settlement; Release. 

SCHOOLS AND SCHOOL DISTRICTS. 

See Evidence ; Mandamus, ^5s»lll, 143. 

n. PtTBUO 8OHOOI18. 

<B» District Bel^t. Securities, and Tax- 
atloa. 

«=5>94 (U.S.C.O.A.) Act La. No. 214 of 1912. 
I 68, relative to payment of judgments by school 
board, held to apply to judgments recovered 
against former school board bavin^^ different 
name.— United States v. Board of Directors of 
Public Schools, Parish of Orleans, 229 F. 1. 

Act La. No. 214 of 1912, § 71» held to author- 
ize pledging of only 95 per cent of revenues by 
school board of parish of Orleans, in view of sec- 
tion 68.— Id. 

SEALS. 

See ExecutoiB and Administrators, ^s»531. 

SECONDARY EVIDENCE 

Se« EMdenct, «s»166. 

SENTENCE 

See Criminal Law, <S=»1177. 

SERVANTS. 

See Master and Servant. 

SET-OFF AND COUNTERCLAIM. 

See Bankruptcy, <9=>326; Gonbracts, «s>319. 

SETTLEMENT. 

See Accord and Satisfaction ; Compromise and 
Settlement ; Death, ^s»25 ; Release. 

SHERMAN ANTI-TRUST ACT. 

See Monopolies, <d=>17, 28; Trade-Marks and 
Trade-Names, «=s>67. 

SHIPPING. 

S€f» Admiralty; Collision; Maritime Liens; 
Salvage; Towage. 

m. CHABTER8. 

^=>52 (U.S.C.C.A.) The action of the owner of 
a vessel under a time charter in withdrawing 
her at the end of a voyage for default in pay- 
ment of hire held within his rights under the 
charter.— Luckenbach v. Pierson, 229 F. 130. 

V. UABIIiITIES OF VESSELS AND 
OWNERS IN GENEBAIi. 

€=s>84(5) (U.S.C.CA.) Facts as to personal in- 
jury held to show that damages awarded were 
based on finding of contributory negligence, and 
that District Court followed the rule as to 
dividing the damages.— The Granville R. Bacon, 
229 F. 715. 



IX. DEMTJHRAGE. 

^s»l74 (U.S.C.CA.) Purchaser of a cargo of 
lumber, which agreed to furnish suitable berth 
for vessel on arrival, held liable to reimburse 
the charterer for demurrage it was required to 
pay because of delay caused by the purchaser. 
—Brooks y. Hilton-Dodge Lumber Co., 229 F. 
708. 

^ss>l80 (U.S.C.CA.) Under a provision of a 
charter party that the stevedore for discharging 
shall be subject to approval of charterer, a 
stevedore so employed is still the agent of the 
vessel, for whose delays the charterer is not 
liable.—Brooks v. Hilton-Dodge Lumber Co., 
229 F. 708. 

SINKING FUNDS. 

See Corparati<His, ^S9486. 

SLANDER. 

See Libel and Slander. 

SPECIFIC PERFORMANCE 

I. NATURE AND GROirNDB OF REM- 
EDY IN GENERAL. 

^=>6 (U.S. CCA.) Where power company had 
performed contract te furnish electrical cur- 
rent, and was ready to continue performance, 
decree enforcing the contract held not erroneous 
because of claimed lack of mutuality of reme- 
dies.— Montgomery Traction Co. v. Montgomery 
Light & Water Power Co., 229 F. 672. 
^=:»I2 (U.S.C.C.A.) Rule that specific perform- 
ance by piecemeal will not be decreed held not 
applicable to contracts which contemplate a sep- 
arate and piecemeal performance of separate 
parts.— T. B. Harms A Francis, Day & Hunter 
V. Stern, 229 F. 42. 

II« GONTRAOT8 ENFORGEABLE. 

^=s»32 (U.S.C.CA.) A contract lacking in mu- 
tuality when it is entered into may by subse- 
quent performance be cured of its defect.— T. B. 
Harms A Francis, Day A Hunter v. Stem, 229 
F. 42. 

IV. PROGEEDING8 AND RELIEF. 

«@=>I27(1) (U.S.C.CA.) Where defendant had 
contracted to take electrical current from plain- 
tiff, court held not to have exceeded powers, or 
abused or mistakenly exercised discretion, by 
enjoining it from taMng current from others.— 
Montgomery Traction Co. v. Montgomery Light 
A Water Power Co., 229 F. 672. 

STAMPS. 

See Internal Revenue, ^=»19. 

STATES. 

See Courts, «s>366, 872. 

STATUTE OF LIMITATIONS. 

See Limitation of Actions. 
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STATUTiS. 

For statutes relating to particular subjects, see 
the various specific topics. 

▼I. CONSTRITCTTOH AND OFBRA- 
TION, 

(A) General Rnles of ConBtrnotton. 

«==»I94 (U.S.O.C.A.) The rule of ''ejusdem gea- 
eris" is that where special words are used, fol- 
lowed by words of more general import, tlie gen- 
eral words are limited to thiagB of the same 
Had.— Hills v. Joseph, 229 F. 866. 

«S5>2I7 (U.S.D.C.) In consrtruing a statute the 
court may consider the history of the times, te 
ascertain the veason for the legislation and the 
meaning of particular proyisions^ and in a prop- 
er case the mode in whieh particular languaipi 
was introduced into the law.— Tucker v. Wil- 
liamson, 229 F. 201. 

^=>2I9 (U.S.D.O.) When the intention of a 
statute is doubtful, the confirtroetioti nlaced upoa 
it for many years by those charged with exe- 
cuting its provisioBt laay be resorted to, in aid 
of its true construction.— Pittsburgh Melting Ck>. 
V. B^HiBioBe A O. B. Co., 280 F. 214. 

(D) RetroaotiTe Operation. 

<8=»267(2) (UJ3.D.0.) Gen. St. Oonn. 1902. | 1. 
as to effect on pending actions of passage of 
acts, heid not to timit power of Legislature, 
nor to affect construction of laws when legisla- 
tive intent is clears— Carson ▼. Gere-tMeeaan 
Co.. 229 F. 766. 

<Ss>276a) (U.S.D.C.) Gen. St. Oona. 1902, | 1. 
as to effect on pendiag actions of repeal of 
acts, held not to limit pirwer of Legislature, 
nor to affect constraction of law« when legisla* 
tive intent is dear.^-Carson ▼. Gore-Meenan 
Co., 229 F. 765. 

STATUTES CONSTRUED. 

CllVriiUI STATES. 

CONSTITUTION. 

Amend. 6 293 

Art 1, I 6, subMc 17 1011 



CRIMINAL OODB. 
See Penal Code. 

JUDICIAL CODE. 

Aoi 1911, Moroh 5, cK 231, S€ 8tBi. 1087. 

i 24, subsecs. 1, 8 11 

{ 24(16) 772 

I 28 :.. 11 

I 42 94^ 

48 193, 576 

50 193 

57 234 

256 42 

PENAL CODE. 

Act 1909, March ^, M. Stl, S6 BUi. 1088. 

J 211 960 



STATUTES AT lABGB. 

July 27. ch. 278, 14 Stat. 292 717 

March 3, ch. 122, §| 9, 23, 16 Stat 

, 579 717 

Mai^ 17, chv 53. ( 8, 23 Stat. 26. . . . 966 
Veb. 4, ch. 1<X4, I 1, 24 Stat. 379. 

ended by Act 1906, June 29, ch. 3591, 

34 Stat. 587 .7 501 

Feb. 4, ch. lok | ^. 24 Stat 386w 

ended by Act 1906^ June !», ch. 3591, 

Ql). (12), 34 Stat 593 U 

Sept 13, ch. 1015, § 13, 25 Stat 

as 

Sept 26, ch. 1089, 25 Stat 496 d87 

July 2, ch. 647, 26 Stat 209.. 77. 224, 663 
July 2, eh. 647, f 2, 26 Stat 209. ... 588 

July 5. ch. «47, I 7. 26 Stat 210 77 

Aug. 8, ch. 728JJ6 Stat. 813 280 

March 8, ch.^9, §{ 2, 4, 26 Stat 

1011 

March 8, ch. «»9, | 8, 2f Stat 1098. . 646 

March 2, ch. 196, 27 Stat 531 927 

March 2, ch. 196. 27 Stat 531. 
ended by Act 1B96, April 1, ch. 87, 29 

t «5... «27 

April 1, ch. 87. 29 Stat 85 927 

May 14. A 299, §10, 80 Stat 413. . 966 
July 1. di. 541, 30 Stat 544...... 309 

July 1, ch. 541, { 1 m), 30 Stat 644 806 
July 1, ch. 641, f 1 <1^, 30 Stat 544 300 
Jdy 1, <*. 641, f im), 30 Stat 

988 
Julv' V, 'ch.' 541,' §§ '3d,' '7.* 80 Statl 

, 548 677 

July 1, ch. 641, % 7 (9). 80 Stat 548 266 
July 1, ch. 541, I 14 <2), 30 Stat 

27^ 
July '1/ 'cii! (Ml,' |'i8d,' '80 St»t '644, 

. . 068 

Jiiy'i,'cb.'64ii'|'2ia,'8(>'stat*662.'.' 677 
July 1. ch. 541, ! 21g. 30 Stat 551. . 849 
July 1, ch. 641, H %, 26a, 30 Stat 

691 

July 1, ch. 541, I 44. 80 Stat 557. . 806 
July 1, ch. 541, i 47, 80 -Stat 557. . 711 
July 1, ch. 541, < 47, 30 Stat 667. 
endod br A£t liOlO^ Jufte 25, ok. 412, < 

6 Stat 840 472 

July 1, ch. 541, I 47a, 80 Stat 657. 
ended by Act 1910, June 25, ch. 412. 

36 Stat 840 474 

July 1, ch. 641, I 47a (2), 30 Stet 
. Amended by Act 1910, Jane 26, 

412, !§, 36 Stat 840 ISS 

July 1, ch. 541, § 56. 30 Stat 560. ". 806 
July 1, A. 541, §5^ 30 SUt 661. . 677 
July 1, ch. 541, « 60a, 80 Stat 
Amended by Act 1910, June 26, ch. 

I 11, 36 Stat 842 138 

July 1, ch. 541, i 60b, 30 Stat 662. . SK 
July 1, ch. 641. f 60b, 80 Sut 562. 
mded by Act 1910, June 25, ch. 412, 

L, 36 Stat 842 188 

July 1, ch. 641, I 64a, 80 Stat 

316, 829 

July 1, ch. 641. § 64b (3), 80 Stat 

895 

July 1, ch. 541. S 68a, do Stat 666. . 861 

July 1, di. 541. S 70. 30 Stat 666. . 480 

July 1. ch. 541 • { 70f. 80 Stat 666 849 

...v.^, March 2, ch. 976. { 2, 82 SUt 948. . 927 

1906. May 17, ch. 24^^, 34 Stat 197.... 966 
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lOOe. June 29. ch. 3501, } 2, 34 Stat. 587. . 501 
1906» June 29, ch. 8591, § 7 (11). (12)> 34 

Stat. 593 I 11 

1906, June 29-, ch. 3594, j 1, 34 Stat. 607. . 116 

1906. June 30, ch. 3913, 84 fetat. 674 214 

1906, June 30, ch. 3915, 34 Stat. 768. .. . 357 

1906. June 30. ch. 8935, 34 Stat. 816 344 

1907, Feb. 20, ch. 1134, § 2, 34 Stat. 898. . 527 
1907, Feb. 20, ch. 1134, J 3, 34 Stat. 899. 

Amended by Act 1910, March 26, ch. 128, 

I 2, 36 Stat. 264 481 

1907. Feb. 20, ch. 1134, I 4, 84 Stat. 900. . 970 

1907, Feb. 20, ch. 1134, |S 20, 21, 34 Stat. 
904 905 481 

1907/Feb. 20,'ch.* 11*34, § 26, 34 Stat. 906 527 

1908, April 22, ch. 149. 35 Stat, 65. 
Amended by Act 1910, April 5, ch. 148, 

36 "Stat. 261 819 

1908. April 22. ch. 1.49, § 6, 35 Stat.^66. . 319 

1908, May 27, ch. 199, i 2, 3d Stat. 3l2. . 872 

1909, March 4. ch. 320, 85! Stat. 1075. ... 340 
1909. March 4, ch. 321, § 211, 35 Stat. 

1129 960 

1909, Aug. 5, ch. 6, JSi 86 Stat. 112. ... 902 

1909, Aug. 5, ch. 6, § 38(5), 36 Stat. 

iii ..:...: /..:......: 1019 

1910, March 26, ch. 128, § 2, 36 Stat. 264. . 481 

1910. April 5, ch. 143, 36 Stat. 291 319 

1910, April 14, ch. 160, | Z 36 Stat 298. . 927 
1910, June 28, cb. 873, § 8, 86 Strtt. 605. . 812 
1910, June 25. ch. 395, §§ 2, 3, 36 Stat 

825 847 

1910, June* "25,' chV 412,* '§' ' 8,' * 36 'stat 
840 138, 472, 474 

1910, June 25, ch. 412, § 11, 36 Stat. 842 133 

1911, March 3, ch. 231, ^ 24 (1), (8), 36 Stat 

1091 11 

1911. March 3, ch. 281, | 24 (1^, 86 Stat 

1092 ..;. 772 

1911, March 3, ch. 281, } 28. 36 Stat 1094 11 
1911, March 3, ch. 231. § 42. 36 Stat 1100 940 
1911. March 8, ch. 231, § 48, 36 Stat. 

1100 193, 676 

1911, March 3, ch. 231, $ 50, 36 Stat. 1101 193 
19U, March 3, ch. 231. f 57, 36 Stat 1102 234 

1911. March 3, ch. 231, 8 256, 36 Stat. 
life 42 

1912, July 81, ch. 268, 87 Stat 240 124 

1912, Aug. 24, ch. 387, J 9. 37 Stat 514. . 667 

1913, Feb. 13, cb. 50, 37 Stat 670 



J 3, March 1, ch 
3, Oct. 3, ch. 1 
1914, Oct ih, ch. 
1914, Oct 23, ch. 
1914, Oct. 22, eh. 
1914, Dec. 17, ch. 
1914, Dec. 17, ch. 
1914, Dec. 17, cb. 
1914, Dec. 17, A. 
1914, Dec. 17, 



f\r\ OT cij ±. 



516 

'*99 280 

Stat 151 124 
it 731.. 224 
it 750.. 799 
It 753.. 806 

201 

r85. .2^, 344 

r86. .201, 288 

tfe. ... 288 

38 Stat 



4955 



7^ 288, 344 

REVISED STATUTES. 

$ 640 714 

700 714, 982 

721 333 

848 ; 557 

1025 516, 523 

2117 . 479 

, 3218 1019 

3893. Amended by Act 1888, Sept. 26, 
ch. 1039, 25 Stat 496 987 



. 187 
. 940 
.1011 



COMPILED STATUTES 1913. 



..11, 772 

11 

940 

.193, 576 

193 

.... 234 

42 

557 



833 

527 

527, 714 

527, 714, 982 

516, 528 

667 

479 

527 

481 

970 

481 

527 

546 

>6 966 

1019 

902 

r 1019 

::::::::::::::::::::::::::: ^^ 

501 

4 ^ 516 

>, 8614, 86I6 927 

116 

> 319 

i 357 

9 280 

588 

77 

300, 806, 988 

^ 309 

677 

256, 677 

272 

988 

349, 677 

DO aea 

d06 

133, 472, 474, 711 

806 

677 

133, 395 

, 316, 395, 829 

851 

349, 489 

940 

960 

558,'i0555.'*.'.'.'!.'!j;ii!;.'.';!l011 
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COIiORADO. 

MILI^' ANNOTATED STATUTES 1912. 
§ 3067 644 

REVISED STATUTES 1908. 
« 4089 98 

CONNEGTIGUT. 

GENERAL STATUTES 1902. 
II 1, 399, 1094 765 

FLORIDA. 

LAWS. 
1907, ch. 5717 702 

GEORGIA. 

CIVIL CODE 1910. 
I 3380 825 

IiOUISIANA. 

LAWS. 

1912, No. 214 1 

1912, No. 214, II 68. 71 1 

1915, No. 10 284 



MAINE. 

REVISED STATUTES 1903. 
Oh. 84. I 85 



951 

LAWS. 
1911, ch. 152, I 1 951 



I 170 



MISSISSIPPI. 

CONSTITUTION 1890. 

LAWS. 



593 



1910, ch. 149. $1 1, 5. Amended by Laws 

19l2, ch. 145 593 

1912, ch. 102 248 

1912, ch. 145 593 



NEW JERSEY. 

GENERAL STATUTES 1895. 

Volume 3. 

Page 3339, | 261 829 

Page 3704, §7 829 

NEW YORK. 

CONSOLIDATED LAWS. 
Ch. 59, 155 489 

OHIO. 

CONSTITUTION. 



Art. 12. I 2. 



892 



BBPOBTBB 10G4 

GENERAL CODE. 

1286 201 

1613 50 

I 5495, 5498, 5506, 5509, 5512-5514, 
5520, 11974, 11975 892 

OKLAHOMA. 

CONSTITUTION. 
Art 9, I 43 333 

COMPILED LAWS 1900. 
§15605^ 5606 333 

PENNSYLVANIA. 

CONSTITUTION. 
Art. 16. I 7 300 

LAWS. 

1876, p. 32, I 4 800 

1905, p. 355, I 11 381 

1907. p. 528. II 383 

TENNESSEE. 

LAWS. 
1909, ch.l, 11 280 

TEXAS. 

REVISED STATUTES 1911. 
Arts. 5675^ 5676 68 

WASHINGTON. 

CONSTITUTION, 
Art. 25 lOU 

REMINGTON & BALLINGER'S CODE. 

I 563 865 

i 6853 lOU 

WISCONSIN. 

STATUTES 1913. 

I 1676-27, 1684-7, 1753 egg 

2317 695 

STENOGRAPHERS. 

See Grand Jury, ^=>38. 

STREET RAILROADS. 

I. ESTABLISHMENT, CONSTRUC- 
TION. AND MAINTENANCE. 
<d==>52 (U.S.O.CA.) A street railway company, 
which through stock purchases secured the own- 
ership and control of the property of a com- 
petitor subject to mortgages thereon, held Uabw 
to the mortgage bondholders for any improper 
diversion of the same.— Davis v. Virginia By. 
& Power Co., 220 F. 633. 

Junior mortgagees, who received the benefit ef 
property diverted from the first mortgagee^ 
held accountable to them therefor.— Id. 

A bondholder of a street railway keld entitled 
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to maintain a suit for diTersion of mortgaged 
property, although the property, when sold, was 
insufficient to pay a prior mortgage.— Id. 

n. BEGUI.ATION AND OPEBATIOK. 

«=»78 (U.S.O.O.A.) The Metropolitan Street 
Railway Company, as lessor of its system to the 
New York City Railway Company, held not 
liable jointly with its lessee for tort claims 
against the latter.— Pennsylvania Steel Co. ▼. 
New York City Ry. Co., 220 F. 367. 

STREETS. 

See Highways. 

SUBMERGED LANDS. 

See Navigable Waters, «s»39. 

SUBROGATION. 

«=>7 (U.S.C.C.A.) Rule that surety for inde- 
pendent consideration will not be subrogated 
when persons having independent equities will 
be prejudiced held ioapplicable as between rail- 
road bondholders and surety on bond to super- 
sede corporation commission's order.— Love v. 
North American Co., 229 F. 103. 

SUIT. 

See Action. 

SUMMONS. 

See Process. 

SURGEONS. 

See Physicians and Surgeons. 

SURPLUSAGE. 

See Pleading, «s>376. 

TARIFF. 

See Customs Duties. 

TAXATION. 

See Bankruptcy, ^=:»346; Commerce, ^=»69; 
Customs Duties; Internal Revenue; Mu- 
nicipal Corporations, ^=s>066 ; Poisons, ^s92. 

H. OONSTITUTIONAI. REQUIRS- . 
M£NT8 AND BESTRI0TION8. 

^=s»47 (U.S.D.C.) The privilege tax imposed on 
railroad companies by Act Miss. March 16, 
1912 (Acts 1912, c. 102), held not invalid, as ad- 
ditional property tax.— Illinois Cent. B. Co. v. 
Mississippi Kailroad Commission, 229 F. 248. 

m. i.iABii.rrT of persons and 

PROPERTY. 

(A) Private Persons and Property- in Oen* 
•ral. 

^s»58 (U.S.C.C.A.) Intention to tax must be 
expressed in distinct and unambiguous language, 
and the language cannot be extended beyond its 
clear import, and doubts must be resolved in 



favor of the taxpayer.— State of Ohio ▼. Harris, 
229 P. 892. 

(B) Corporations and Corporate Stock 
and Property. 

<e=»ll7 (tr.S.C.C.A,) Under Const Ohio, art 
12, S 2, and Gen. Code Ohio, » 5495, 5408» 
5506, 6509, 5512-5514, 5520, 11974. 11975, cor- 
porations in bankrupted or receivership held not 
subject to franchise tax for tax veara subse- 
quent to adjudication or receivership. — State of 
Ohio V. Harris, 229 F. 892. 

Insolvent corporations in bankruptcy or re- 
ceivership, not exercising their franchises, held 
not subject to Ohio franchise tax, though with- 
in the class to which Gen. Code Ohio, § 5495, 
applies.— Id. 

Gen. Code Ohio, | 5506, making franchise 
tax a lien on property^ whether employed in 
business or in hands oi assignee, etc., held to 
simply afford security, and the lien is not a 
source of power to tax. — Id, 

Where a corporation is being wound up by 
assignment or in bankruptcy, under Gen. Code 
Ohio, i 11976, and state officials know of its 
condition, failure to file certificate called for 
by section 11974 held not to authorise franchise 
tai:.— Id. 

That pn^)erty of insolvent corporation seized 
prior to tax year is merely in the custody of a 
receiver not having title as in the case of a 
trustee in bankruptcy held not to affect lia- 
bility for franchise tax.— Id. 

(D) Bxemptlons« 

<e==>203 (U.S.C.C.A.) Exemptions from taxation 
will not be allowed, unless it clearly appears 
that such was the statutory intent; every rea- 
sonable doubt being resolved in faVor of the 
taxing power.— Alaska Northern Ry. Co. v. Mu- 
nicipality of Seward, 229 P. 667. 

V. LEVY AKD A8SE88MElfT. 

(G) Review, Correction, or Bettlngr Aelde 
of Aeiieiisment* 

(®=»498 (U.S.D.C.) A court of equity haa pow- 
er to enjoin the intentional assessment of one 
class of property at a higher valuation than 
that placed on another dass, bat not an assess- 
ment intended in good faith to be on the same 
haaia aa that of other property.— lUinoia Oent. 
R. Co. V. Mississippi Railroad Commission, 229 
F. 248. 

TELEGRAPHS AND TELEPHONES. 

I. ESTABLISHMENT, CONSTRUCTION, 

AND MAINTENANCE. 

^=>l I (U.S.D.C.) Under direct provisions of 
contract between railroad and telegraph com- 
panies, held, that it applied to railroad pur- 
chased from another company, with which the 
telegraph company had a working agreement.— 
Western Union Telegraph Co. v. Louisville & 
N. R. Co., 229 F. 234. 

Contract held to give telegraph company no 
irrevocable or perpetual right in railroad right 
of way. but simply a right to use and occupy it 
until the expiration of the contract.— Id. 
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TENDER. 

See Logs and Loggins, ^=»3. 

THEATERS AND SHOWS. 

See Guetems Duties. 

TIMBER. 

See Logs and Logging. 

TIME. 

See Bankruptcy, Cs»161 ; E^QOlty, ^s>71 ; Logs 
and Logging, ^asiQ ; Mandamus, «sa»143 ; Pat* 
ents, (d=>218. 

TITLE. 

See Advene PoasesiAon; Oc^pyrlghts, ^sa»41, 
42 ; Literary Property ; Quieting Tide. 

TORTS. 

See Gollisleii; Fa«tora, ^=»^; Fraud; Libel 
and Slander; Malicions Prosecution; Street 
Railroads^ i9b»78 ; Waste, ^=c»17. 

TOWAOE- 



See CoUisioB, 

^=5>4 (n.S.C.C.A.) Vessel towing another hM 
not an insurer, and to fulfill obligation if rea- 
sonably adequate to tlie serviee and in charge 
of men possessing and ixercising skill and care 
ordinarily exercised in like aerrice.— The Hardy, 
229 F. 985. 

<g=>»5(2) (U.S.C.C.A.) Where master of vessel 
towing another is experienced and competent, 
held, that much muat be left to his Judgment, 
and the burden is on the owner of the tow to 
prove segligeaee on the part el tbe tufb—The 

TOWNS. 

See Municipal GorporataoBB. 

TRADE-MARKS AND TRADE-NAMES. 

I. MARKS Aim KAMSS svBJScrrs Ol^ 

OWKKRSfilF. 

^ss>\ (U.S.D.G.) Protection given by law to 
trade-marks keli intended to protect the owner, 
and to protect 1^ publle from deception.— Coca- 
Cola Co. V. J. G. Butter & Sons, 229 F. 224. 
€=s>2l (IT.S.C.C.A.) Though party acquired no 
rights by bare license to use registered trade- 
mark, held, that by its own subsequMit registra- 
tion thereof it aeouired a good title to its trade- 
mark.— Standard Brewery Co. of Baltimore City 
V. Interboro Brewing C<k, 220 F. 543. 

II. TITI.B, CONVCTAHOGS, AKB OOK- 

TRACTS. 

€=s»35 (tJ.S.C.C.A.) Party held to acquire no 
rights by license to use name registered by par- 
ty never using it and unaccompanied by sale of 
any business or good will.— Standard Brewery 
Co. of Baltimore City v. Interboro Brewing Co., 
229 F. 548. 



m. RfiOISTRATIOir, BBGin.ATXOH, 
AND OFFSKSBS. 

^=>45 (U.S.G.C.A.) The rights which a person 
obtains by registration of a trade-mark under 
the federal statutes are coterminous with the 
territory of the United States.— Standard Brew- 
ery Co. of Baltimore City v. Interboro Brew- 
ing Co., 229 F. 543. 

IT. nfmiHoBmuBiT and unfair 
compbhtion. 

(A) ynkmt CotKBtltnte* ItafrlM«reneMt. 

^=>55 (TJ.S.C.C.A.) In ease ef infringement of 
trade-mark, the intention of the infriayer is im- 
material— Goldsmith Silver Co. v. Savage, 229 
F. 623. 

«=>57 (U.S.D.C.) Use of any stemlation of 
trade-mark likely to fodvce purclMiiers exereia* 
ing ordinary care to buy the article to which it 
is affixed held unlawful and to be enjoined.— 
Coca-Cola Co. v. JT G. Butler ft Sons, 229 F. 
224. 

«aB»65 (U.S.O.O.A.) To warrant a recovery for 
infringement of a trade-mark, it must be shown 
that the dress of the two articles is so similar 
as to probably deceive the public while in the 
exerdse of reasonable care.— Goldsmith Silver 
Co. V. Savage, 229 F. 028. 

(B) l¥li«t ConvctttioM Unlawfwl. 

^=>67 (U.S.D.C.) The monopoly given the own- 
er of a trade-mark by the trade-mark laws ii 
not forbidden by the Sherman Act or any other 
act of Congress.- Coca-Cola Co. v. J. (5. But- 
ler ft Sons, 229 F. 224. 

^=>68 (U.S.D.C.) Party sellinr beverage under 
name of plaintiff's pcodnet and using plaintiiPf 
labels, etc., held guilty of unfair competition, 
and to be enjoined. thouiH^ osuig syrup manu- 
factured by plaintiff, bat not auttiorizea to use 
it in that way.— Coca-Cola Go. v. J. G, Butler 
ft Sons, 229 F. 224. 

<S»69 (U.S.C.C.A.) Tb establish unfair compe- 
tition, complainant must prove a fraudulent in- 
tent, or show facts and cireumatanoes frooi 
which it may reasonably be inferred.— Gold- 
smith Silver Co. v. Savate^ 239 F. 623. 
^B»70<4) (U.S.CC.A.) To warrant a recovery 
for unfair competition, it must be shown that 
the dress of the two arfitles is so similar ta to 
probably deceive the purchasing public while in 
the CDEcrcise of reasonable care.— -Goldsmith Sil- 
ver Co. V. Savi^e, 229 F. 623. 
«=3»73 (U.S.C.C.A.) Persons formerly connect- 
ed with business conducted under oieir name 
held entitled to use their name, if they did not 
invade good will of nurohaser of business or 
employ its trade-marks and trade-names^— Knabe 
Bros. dk). V. American Piano Co., 229 F. 23. 

Gorporatiea evganiaed by persons formerly 
connected with toe original uabe piano busi- 
ness held not entitled to advertise their pianos 
as "Knabe's.''-Id. 

Use of defendant's name "Knabe Bros. O)^ 
on piaatos, held insufficicBt to diaflngntah them 
from pianos of party succeeding to <Higin«l 
Knabe business, and therefore warning notice 
was properly re<|aired.-^Id. 

Court held to have erred In requiring defend- 
ant to distinguish its pianos from plaintilPs by 
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placing corporate name and wAntint ii«tiot la 
finely inscribed lines on meUl plate, tktm tend" 
ing to discredit its pianos.— Id. 

Coart held to have erred in requiring notice 
on pianos of eorporation oryfanised by persons 
formerly eennected with original Knabe busi- 
ness to state that the piano was not a "Knabe/* 
or an "original Knabe."— Id. 

Corporation organized by persons formerly 
connected with plaintiff's business, and having 
name similar to plaintiff's trade-name and 
trade-marks, HM entitled to use its corporate 
name on the fall-boards of its pianos.— Id. 

Where notice as to difference between pianos 
could not be placed on fail-board with name of 
manufactorer without mutilating the piano, 
proper notice attached to cheek-block held suil- 
cient.-r-Id« 

Form of wamlns notice to be attached to pi- 
anos manufactured by Knabe Bros. Co. to dta- 
tinsuish ^bem from pianos of party eueceediag 
to the original Knabe bwness prescribed.'-Id. 

Piano corporation, organized by persons for- 
merly connected with original Knabe businesfi, 
Aeld entitled to advertise and represent that its 

Sianos i^ere the only pianos made by a living 
:nabe.— Id. 

Corporation organised by persons formerly 
connected with original Knabe piano business 
held not to be enjoined from cliuming that its 
pianos had quality of Knabe pianos.**^d. 

Piano comnany, having name similar to 
plaintiff's trade-ma)to and trade-names, held to 
be required to insert notice clearly distinguish- 
ing the pianos in advertisements and te dis- 
play it in salesrooms.— Id. 
<=»74 (U.S.C.C.A.) Defendant held entitled to 
advertise former connection of its officers and 
their familiarity with manufacture of Knabe 
pianos, provided it took precautions against 
confusion with pianos manufactured by pur- 
chaser of fioriginal Knabe hnsiness.— Knabe Bros. 
Co. v. American Piano Co., 229 F. 38. 

(O Aotions. 

«=>79 (U.S.C.O.A.) Where defendant was ar- 
ranging to put out piano bearing its corporate 
name similar to |deintiff'3 trade-marks and 
trade-names, plaintiff held entitled to sue for 
an injunction.— Knabe Bros. Oo. v. American 
Piano Co.. 22Q F. 23. 

<5=>79 (U.S.O.C.A.) Case held to be treated as 
one for unfair eompetitioii* where no trade^marks 
or violations thereof were alleged, or mentioned 
in calling defendasfs attention to its violation 
of complainant's nghts.— Pennsylvania Rubber 
Co. V. Dreadnnugtit Tire & Rubber Co., 229 F. 

seo. 

«=>85 CD.S.C.CA.) Injunctive reHef against 
infringement of trade-marks and trade-names 
held not to be denied, where misrepresentations 
by plaintiff were promptly discontinued when 
complained of and ho deception was intended. 
—Knabe Bros. Cow v. American Piano Co., 229 
F. 23. 

That plaintiff sold pianos not Knabe pianos 
as bearing **Knabe guarantee" held not ground 
for denial of injunction against defendant's 
misuse of the word "Knabe,"— Id. 

Plaintiff's use of name, ^tbout showing that 



it was merely the toCceMDr of the original 
party of that naihe, held not to deprive it of 
the right to protection against infringement. 
— --Id. 

<e=»93(3) (U.S.C.C.A.) Where it did not appear 
that intending purchasers of complainant's tire 
had been or could be misled by markings on de- 
fendant's tires into baying them, unfair compe- 
tition held not established. — Pennsylvania Rub- 
ber Co. v. Dreadnaught Tire & Rubber Co., 229 
F. 560. 

V. TltAl>]S.MAltK« Aim TRADE- 

NAMies AimmiCATBD. 

'^Knabe Bros. Co."— Knabe Bros. Oo. T. Ameri- 
can Piano Co., 229 F. 23. 

TREES. 

See Lo0B and Iiogging. 

TRESPASS. 

See Indians, #3»19. 

TRIAL 

See Appeal aid Bfrer, ^ssl^: Bankruptcy, 
«s»51, 840; Banks and Banking, «=:»257; 
Costs; Courts, ^=5)352} Criminal Law, ^» 
829; Damages, ^=»208; Electricity; High- 
ways, «B>11S; Llbd and Slai^er, <e=>123; 
Master and Servant, «»2T0r2S5, 286, 288 ; 
New Trial; Haikoads, «i»800v 400. 

TV. RECnBPnOK 0F BTtDENOB. 

(A) IntroAuctloBy Offer, and AdatlsslOM of 
EytdeAce in Qcneral. 

<9»49(3) {U.S.C.C.A.) Bzelusion of evidence 
held not error, because witnese was permitted 
to teatify to the only fact which the party 
offering the evidence stated it expected to nnive. 
—Lauderdale County v. Kittel, 2^ F. 593. 
<d=»54<l) (U.8X).O.A3 Where evidenoe was ad- 
missible for particular purpose, and no request 
that its effect be restricted to that purpose 
was made, held, that there was no error.— 
Lauderdale County v. Kittel, 229 F. 59$. 

VI. TAKING OASfi OB QUESTION 

TtLOM JtTBT. 

(iSL) l^nestiona of Iavt or ot Faet In Oea* 
eral. 

<S»I36(1) <U.S.D.O.) Bvidential facta must be 
fbuad by a jury, if the case is a jury case ; but 
nltimate facts need not be submitted, if only 
one inferenoe can fairly and reasonably be 
drawn.— Real Estate Title, Ins. & Trust Co. v. 
Lcderer, 229 F. 790. 

TROVER AND CONVERSION. 

See Attachment, ^b9302; Oanlers, ^bb»58; In- 
demnity, ^33>14. 

TRUST DEEDS. 

See Mortfagea. 



For esses In Deo. Dig. & Am. Dig. Key No. Series ft Indexes see sune topic and KBY-NUMBBP 



Digitized by 



Google 



Tnuta 



229 rBDBBAL BBPOBTBB 



1068 



TRUSTS. 

See Assi^ments for Benefit of Creditors; 
Charities; Copyrights, ^=>41, 42; Monop- 
olies, ^ss>17. 

VII. ESTABLISHMENT AND EN- 
FORGEMENT OF TRUST, 

CO Actions. 

<g==>372 (U.S.O.CA.) Ordinarily equity will not 
establish a stale trust, unless clearly shown 
and the facts hare been fraudulently concealed 
from the cestui que trust— Jewell v. Trilby 
Mines Co., 229 F. 98. 

TUGS. 

See Towage. 

TWENTY-EIGHT HOUR LAW. 

See Oarriera, «s»87; Pleading, «=»376. 

UNDERTAKINGS. 

See Bonds. 

UNDUE INFLUENCE. 

See Contracts, ^s»9a 

UNFAIR COMPETITION. 

See Trade-Marks and Trade-Names, ^ss>67-^. 

UNITED STATES. 

See Copyrights; Courts, «=»274-347; Crim- 
inal Law, ^=:»113: Customs Duties; Inter- 
nal Revenue; Limitation of Actions, ^s»37; 
Mines and Minerals, ^=»2; Post Office; Re- 
moval of Causes; Trade-Marks and Trade- 
Names. 

I. GOVERNMENT AND OFFICERS. 

^s»3 (U.S.D.O.) Government held presumed to 
have made record of land acquired by consent 
of state for penitentiary in land records of the 
state, as required by state statute.— Steele V. 
Halligan. 229 F. lOlL 

Judicial branch of the government held to 
follow the political branch, and hold its juris- 
diction to cover land acquired for United States 
penitentiary used and supported by the ex- 
ecutive and legislative departments.— Id. 

Federal jurisdiction over land ceded by state 
under Const art 1, I 8, subsec. 17, held ex« 
elusive, and to completely oust state's jurisdic- 
tion.— Id. 

Legislative cession of jurisdiction to the Unit- 
ed States over land acquired for governmental 
purposes after the purchase thereof has the 
dame effect as if made before purchase. — Id. 

The cession by a state of jurisdiction over 
land acquired by the United States for govern- 
mental purposes includes judicial as well as leg- 
islative jurisdiction. — Id. 

Rev. St I 5391 as re-enacted in 1898 (Comp. 
St 1913, 8 10462), providing for punishment 
for offenses on land ceded to the United States 
similar to that prescribed by state laws, held 



to apply only to state laws in effect when It 
was re-enacted.— Id. 

The municipal law of a state regulating civil 
rights, which is continued in effect after the 
cession of land by the state to the United 
States, is the law in effect at the time of the 
cession.— Id. 

II. PROPERTY, OONTRACT8, AND 
UABII.ITIES. 

^»67 (U.S.C.O.A.) In action on government 
contractor's bond, technical objection that in- 
tervener's statement of claim did not show 
failure of government to sue held sufficieDtly 
met by presumption that original plaintiff made 
all necessary allegations.— Fidelity & Deposit 
Co. V. United States, 229 F. 127. 

Where the penalty of government contractor's 
bond was sufficient to pay all claims against 
the contractor, a claimant was entitled to re- 
cover such interest as might have been recover- 
ed against the contractor.— Id. 
^=>70 (U.S.C.C.A.) Restrictive provisions in a 
contract for the manufacture of torpedoes for 
the navy, designed to prevent publicity of the 
devices used, construed.— United States v. B. W. 
Bliss Co., 229 F. 376. 

USAGES. 

See Customs and Usages. 

UTILITY. 

See Patents, «5»e2, 263. 

VALUE. 

See Evidence, ^=»142. 

VENDOR AND PURCHASER. 

See Bankruptcy, ^=>140; Sales; Spedfie Pe^ 
formance. 

VENUE. 

See Criminal Law, «=s>113. 

VERDICT. 

See New Trial, ^=»71. 

VESTED RIGHTS. 

See Constitutional Law, ^solOG^ 

WAIVER. 

See Bankruptcy, ^=»399: Courts, ^=»37, 276; 
405; Insurance, ^ss>560; Patents, ^=>^; 
Sales, <$=:»176. 

WAR. 

<d=>IO (U.S.C.C.A.) That a time charter of a 
British steamship was annulled by reason of the 
European war held not to deprive the broker, 
who procured the same, of his right to the stip- 
ulated commission.— Vellore S. S. Co. v. Steen- 
grafe, 229 F. 394. 

<S=3>i6 (U.S.C.C.A.) Whether jurisdiction wonld 
be taken of libel In personam between British 
and Austrian corporations for coal furnished 
steamers at Algiers held within the discretion 
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of the Dtetrlet Court— Watts, Watts & Co. y. 
Unione Austriaca di Navigazione. 229 F. 136. 
District Court h^d not to have abused dis- 
cretion in declining jurisdiction of libel in per- 
sonam between corporations of countries at 
war with each other.— Id. 

WASTE 

^5>I7 (U.S.CX).A.) Equity has jurisdiction of 
a suit, the essential and primary purpose of 
which is to restrain waste which, if continued, 
would work irreparable injury to the property 
in controversy, although the defendant may be 
in possession.— Kl Dora Oil Co. t. United States, 
229 F. 946. 

WATERS AND WATER COURSES. 

See Canals; Navigable Waters. 

WAYS. 

See Highways. 

WEBB-KENYON ACT. 

See Commerce, ^=«S. 

WILLS. 

See Charities; Descent and Distribution; Ex- 
ecutors and Administrators; Perpetuities. 

WITNESSES. 

See Costs, ($=s»184; Evidence. 

in. fiXAMIlf ATION. 
<A) Taklngr Tevtlmomr 1b General. 

<©=s>255(2) (U.S.O.CA.) Permitting post office 
inspector to refresh memory by reference to 
notes made at time of investigation of case held 
not error.— McClendon y. United States, 229 F. 
523. 

(B) CronB-fiximiliiatfon and Re-Bximilna- 
tlon. 

«=»268(1) (U.S.O.C.A.) Where contractor claim- 
ed that county's en^nneer was in collusion with 
others to eliminate him and substitute a differ- 
ent contractor, cross-examination as to favor- 
itism of such other contractor under former 
contracts held within the court's discretion.— 
Lauderdale County v. Kittel, 229 F. 593. 

(O PrlTlleare of 'Witness. 

^==>306 (U.S.D.C.) A corporation is not a 
"person" privileged under Const U. S. Amend. 
0, to refuse to answer interrogatories propound- 
ed by a libel in admiralty on the ground that the 
answers might tend to incriminate it. — Orvig 
Dampskibselskap Actieselskabet v. New York 
& Bermudez Co., 229 F. 293. 

WORDS AND PHRASES. 

"Abortion."— Bours v. United States (U. S. 0. 

C. A.) 229 F. 900. 
"Accidental."— iKtna Life Ins. Co. v. Portland 

Gas & Coke Co. (U. S. C. C. A.) 229 F. 552. 
"Adulterated butter."— Tucker v. Williamson 

(U. S. D. C.) 229 F. 201. 



"Anticipate.^-^Safety Gar Heating & Lighting 
Oo. v. United States Light & Heating Co. 
(U. S. C. C. A.) 229 F. 990. 

"Any person."— Wilson v. United States (U. S. 

C. O. A.) 229 F. 344. 

"Assignee of chose in action."— Crown Orchard 

Co. 'V. Dennis (U. S. a a A-) 229 F. 652. 
"Assignment for benefit of creditors."— In re 

Ambrose Matthews & Oo. (U. S. D. C.) 22i) 

F. 309. 
"Attached."— National Brake & Electric Ca t. 

Christensen (U. S. O. 0. A.) 229 F. 664. 
"Attend."— Tucker v. Williamson (U. S. D. C.) 

229 F. 201. 
"Banker."— Real Estate Titie, Ins. & Trust 

Co. V. Lederer (U. S. D. 0.) 229 F. 799. 
"Bona fide purchaser."— Nisbet v. Federal Title 

& Trust Co. (U. S. C. C. A.) 229 F. 644. 
"Capital investment."— Real Estate Title, Ins. 

& Trust Co. V. Lederer (U. S. D* O.) 229 F. 

799 
"Cattle."— United States v. Ash Sheep Co. 

(U. S. D. 0.) 229 F. 479. 
"Claim is the measure of the invention.**— Mer- 

gentbaler Linotype Oo. v. International 

Tynesetting Mach. Co. (U. S. D. C.) 229 F. 

1G«. 
"CondiHonal sale."— In re Leflys (U. S. C. C. 

A.) 229 F. 095. 
"Contract laborer.**— Scharrenberg t. Dollar S. 

S. Co. (U. S. C. 0. A.) 229 F. 970. 
"Contributory infringer.'*— Safety Car Heating 

& Lighting Co. V. Gould Coupler Oo. (U. 

S. D. C.) 229 F. 429. 
"Control.**— Hood Rubber Co. v. United States 

Rubber Co. (U. S. D. C.) 229 F. 583. 
"Conveyance to defraud creditors.'*— In re Am- 
brose Matthews & Co. (U. S. D. C.) 229 F. 

300. 
"Cover.**— Mergenthaler Linotype Co. v. Inter- 
national Typesetting Mach. Co. (U. S. 0. C. 

A.) 229 F. 407. 
"Creditor."— In re Capitol Trading Co. (U. S. 

D. C.) 229 F. 806. 

"Dishonorable."— Tucker v. Williamson (U. S. 
D. O.) 229 F. 201. 

"Ejusdem generis. "—Hills v. Joseph (U, S. C. 
C. A.) 229 F. 865. 

"Engaged in business.**— Public Service Ry. Co. 
V. Herold (U. S. C. C. A.) 229 F. 902. 

"Evidential fact"— Real Estate Title, Ins. & 
Trust Co. V. Lederer (U. S. D. C.) 229 F. 
799 

"False'."-In re Josephson (U. S. D. 0.) 229 F. 
272. 

"Filling chamber."— Crown Cork & Seal Co. of 
Baltimore City v. Carper Automatic Bottling 
Mach. Co. of Baltimore City (U. S. D. C.) 
229 F. 748. 

"Fraud or dishonesty."— Citizens* Trust & Guar- 
anty Co. of West Virginia v. Globe & Rut- 
gers Fire Ins. Co. (U. S. 0. 0. A.) 229 F. 
326. 

"Holder for value.**— In re Progressive Wall Pa- 
per Corp. (U. S. C. Q. A.) 229 F. 489. 

"Inclosing.^*— Epstein v. Dryfoos (U. S. D. 0.) 
229 F. 756. 

"Indispensable party.**— Hawes v. First Nat. 
Bank of Madison (U. S. C. C. A^ 229 F. 51. 

"Interest."— In re Asniand Emery ft Corundum 
Co. (U. S. D. C.) 229 F^ 829. 
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''lBveBtk>D."^-€rowii Cork ft Seal Co. of Balti- 
more Oity y. Carper Automatic Bottling 
Mach. Co. of Baltimore City (U. S. D. C.) 
229 P. 748. 

"Issued."— In re ProgressiTe Wall Paper Corp. 
(U. S. C. C. A.) 2& F. 48a. 

"Judge.*'— In re Murphy (U. S. O. C. A.) 229 
F. 988. 

"Judicial power."— Tucker r. Williamson (U. 
S. D. C.) 229 F. 201. 

"Liquid investment "*-Real Bstate Title, Ina. 
& Trust Co. V. Lederer (U. 8. D. C.) 229 F. 
799. 

"Mandamus."— United States v. Board of Di- 
rectors of Public Schools, Patiah of Orleans 
(U. 8. C. C. A.) 22» P. 1. 

"Medical attendance^"— Tucker ▼. Williamson 
(U. a D. O) 229 P. 301. 

"Money paid."— In re Profirresaive Wall Paper 
Corp. (U. S. 0. a A.) 229 P. 489. 

"Monopoly."— Hood Rubber Co. v. United States 
Rubber Co. (U. S. D. C.) 229 P. 583. 

"Net earnings."— Brown v. Pennaylvania Canal 
Co. (U. S. D. C.) 229 P, 444. 

"Normally."- Ruud Mfg. Co. v. Baler Water 
Heater Co. (U. S, 0. C. A.) 229 P. 996. 

"Operation expenses."— Pennsylvania Steel Co. 
V. New York City Ry, Co. (U. S. D. C.) 239 
F. 466. 

"Other Droperty."-HiU« ▼. Joseph (U. S. a 0. 
A.) 229 P. 866. 

"Penalty."— In re Ashland IQineiy ft Corundum 
Co. (U. S. D. C.) 229 P. 829. 

"Perform publicly for profit."— Herbert v. Shan- 
ley Co. (U. S. C. C. A.) 229 F. 340. 

"Person."— Orrif Dampakibselskap Actieselska- 
bet y. New York ft Bermudev Co. (U. S. D. 
C.) 229 P. 293. 

"Personal attendance."— Tucker ▼. Wllliamaon 
(U. S. D. C) 229 P. 201. 

'Tluriee fi. fa."— United States v. Board of Di- 
rectors of Public Schools, Parish of Orleans 
(U. S. C. C. A-) 229 P. 1. 

"Preference."— In re Caslon Press, Id. 133; 
Magee v. Pox (U. S. a O. A.) 229 P. 395. 

"Preparation."— Tucker v. Williamson (U. S. 
D. O.) 229 F. 201. 

"Privity."— Mergenthaler Linotype Co. ▼. In- 
ternational Typesetting Mach. Co. (U. S. D. 
C.) 229 F. 168. 



"Proper)^.'*- Tepel t. Coleman (IT. 8. D. G) 

229 P. 800 
"Resilient."— Mergenthaler tfnotype Co. ▼. In- 
ternational Typeeetting ^foch. Co. (U. S. D. 

O ) 229 P l&a 
"Revive."-In re Zeis (U. a D. a> 229 P. 478. 
"Spring-supported."— Mergenthaler Linotvpe Ca 

V. International Typesetting Mach. Cb. (U. 

S. D. C.) 229 P. 168. 
'"Trade."- Hood Bubber Co. y. United States 

Rubber Co. (U. S. D. CJ 229 P. 583. 
"Ultimate fhcts."— Real Estate Title. Ins. & 

Trust Co. T. Lederer (U. S. D. C.) 229 P. 

799 
••United States.'*— «charrenberg ▼. DolUr 8. & 

Co. (U. S. C. O. A.) 229 P. 970. 
"Um>rofeasional."— Tucker v. Williamson (U. S. 

a C.) 229 P. 201. 
"Vessel."— The Wyomiaslng (D. 0.) 229 P. 306. 
"Veterinarian."— Tucker v. Williamson (U. S. 

D. C.) 229 P. 201. 
•*Will."-Bours V. United SUtea (U. S. U C. 

A.) 229 P 960. 
"Willfully."-lGrand Trunk Ry. Ca v. United 

States (U. S. O. 0. A.) 229 P. 116. 
"Yielding."— Mergenthaler Linotype Co. y. In- 
ternational Typesetting Mach. Co. (U. S. D. 

C.) 229 P. 168. 

WORK AND LABOR. 

<&=>I4(1) (U.S.D.C.) Plaintiffs held enHtied to 
recoyer on quantam merait, yalue of improve- 
ments made in connection with logging opera- 
tions which they were forced to abandon by de- 
fendant's breach of the contract- Femaid 
Woodward Co. y. Conway Co., 229 P. 819. 

Parties compelled to abandon contract for it- 
moyal of timber by other party's breadt heU 
not entitled to recover for improvements on tbe 
timber lands in connection with the work made 
by their suheontractors.— Id. 

WRITS. 

See Attachment; Certiorari; Execution; Ha- 
beas Corpus; Injunction; liandamus; Pro- 
cess; Prohibition. 

Of error, see Appeal and Btror. 
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